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CHAPTER   V. 

STATUTE    OF   rRADBS. 

The  Statute  of  Frauds  and  Perjuries,  passed  in  the  twenty- 
ninth  year  of  Charles  the  Second,  was  intended  as  an  effectual 
prevention  of  all  the  more  common  frauds  practised  in  society. 
But  a  great  diversity  of  opinion,  as  to  its  effect,  has  existed  both 
in  England  and  in  this  country.  Provisions  substantially 
similar,  however,  have  been  made  by  the  States  of  this  country, 
although  in  no  one  State  is  the  English  statute  exactly  copied. 
The  questions  which  have  arisen  under  this  statute  are  almost 
innumerable ;  and  the  great  variety  of  cases  leave  some  of 
them  as  yet  unsettled.  But  the  statute  has  had  a  most  impor- 
tant operation  upon  a  great  variety  of  contracts ;  especially 
upon  those  of  sale  and  guaranty ;  and  we  must  endeavor  to 
present  the  results  of  the  widely  extended  adjudications  on  the 
subject. 

The  two  sections  which  peculiarly  affect  the  law  of  con- 
tracts, are  the  fourth  and  the  seventeenth.  By  the  fomth  sec- 
tion it  is  enacted,  that  "  no  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator  upon  any  special  promise, 
to  answer  damages  out  of  his  own  estate ;  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriages  of  another  person  ;  or  to  charge 
any  person  upon  any  agreement  made  upon  consideration 
of  marriage ;  or  upon  any  contract  for  the  sale  of  lands,  tene- 

(3) 
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nients,  or  hereditaments,  or  any  interest  in  or  concerning  them  ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof;  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunio 
by  him  lawfully  authorized."  By  the  seventeenth  section  it  is 
enacted,  that  "  no  contract  for  the  sale  of  any  goods,  wares,  o 
merchandises,  for  the  price  of  ten  pounds  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment, 
or  that  some  note  or  memorandum  in  v/riting  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized." 

It  is  obvious,  that  the  most  general  purpose  of  these  sections 
is,  to  permit  no  party  to  bind  himself  except  by  a  written 
promise,  signed  by  him ;  because  this  will  secure  an  exact 
statement  and  the  best  evidence  of  the  terms  and  conditions  of 
the  promise,  (a)  Let  us  then  first  consider  what  signing  is  held 
to  be  sufficient;  then  what  the  agreement  must  contain  and 
express ;  and  then  how  it  must  be  framed. 

It  was  decided  in  the  time  of  Lord  Hardwicke,  that  a  sub- 
stantial signing  of  the  agreement  was  sufficient,  although  it 
was  not  literal  and  formal,  (b)  Hence,  if  the  agreement  be  not 
itself  signed,  but  a  letter  alluding  to  and  acknowledging  the 
agreement  is  signed,  this  is  sufficient,  (c)     It  is  not,  however, 

(a)  Biownc,  St.  Frauds,  §  346.  liy  the  vendee  for  the  purpose  of  transfer 

(b)  Sec  ^^'elfurd  v.  Beazcly,  3  Atk.  503.  will  operate  as  a  signature.       Norman  v. 

(c)  TaHiiey  !-.  Croivtlier,  3  Bro.  Ch.  Molctt,  8  Ala.  546.  In  Jackson  ;■.  Lowe, 
161,  318  ;  Saiinderson  r.  Jackson,  2  B.  &  1  Bing;.  9,  the  purchaser  of  100  sacks  of 
P.  238  ;  Shippey  u.  Dcrrison,  5  Esp.  190  ;  good  Englisli  seconds  flour,  at  ias.  a 
PliiUimore  v.  Barry,  1  Camp.  513  ;  Allen  sack,  wiole  to  the  vendors  as  follows  :  "  I 
V.  Benncf,  3  Taunt.  169;  De  Beil  i\  hercljy  give  you  notice,  that  the  flour  you 
Thomson,  3  Beav.  469  ;  Macrory  y.  8cott,  delivered  to  me,  in  part  performance  of 

5  Exch.  90T  ;  Gale  v.  Nixon,  6  Cowen,  my  contract  with  you  for  100  sacks  of 
445  ;  Parker  v.  Parker,  1  Gray,  409  ;  Too-  good  English  seconds  flour,  at  45s.  per 
mer  r.  Dauson,  Clicvcs,  68.  And  tlielet-  sack,  is  of  ,so  bad  a  quality  tliat  I  cannot 
ter  may  be  sent  to  the  plaintiff'  himself,  or  sell  it,  or  make  it  into  salable  bread.  The 
the  acknowledgment  may  be  contained  sacks  of  flour  are  at  my  shop,  and  you 
in  a  letter  sent  to  a  third  person.  Wei-  will  send  for  them,  otherwise  I  shall  corn- 
ford  V.  Beazcly,  3  Atk.  503.  And  the  in-  mence  an  action."  To  which  the  vendora 
4orsemeut  of  an  unsigned  contract  of  siile  answered  by  their  attorney  .  "  Messrs.  L. 
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enough   that   the  agreement  be  written  by  the  party  himself 
unless  he  also  signs  it.  (d)     If,  however,  he  writes  his  name  in 


and  L.  consider  tliey  have  performed 
their  contract  with  you  so  far  as  it  has 
gone,  and  are  ready  to  complete  the  re- 
mainder ;  and,  Unless  the  flour  is  paid  for 
at  the  expiration  of  one  month,  proceed- 
ings mil  be  taken  for  the  amount."  IMd, 
that  the  jury  were  warranted  in  conclud- 
ing that  the  contract  mentioned  in  the  ven- 
doi-s'  answer  was  the  same  as  that  partic- 
ularized in  tlie  purchaser's  letter,  and  that, 
therefore,  the  two  writings  constituted  a 
sufficient  memorandum  of  the  contract 
under  the  17th  section  of  the  statute  of 
frauds.  And  see  Tyson  u.  Kitton,  Q.  B. 
1855,  30  Eng.  L.  &  Eq.  374.  So  in  Do- 
hell  V.  Hutchinson,  3  A.  &  E.  355,  the 
purchaser  of  lands  by  auction  signed  a 
memorandum  of  the  contract,  indorsed 
on  the  particulars  and  conditions  of  the 
sale,  and  referring  to  them.  Afterwards 
he  wrote  to  the  vendor,  complaining  of  a 
defect  in  the  title,  referring  to  the  contract 
expressly,  and  renouncing  it.  The  ven- 
dor wrote  and  signed  several  letters,  men- 
tioning the  property  sold,  the  names  of 
the  parties,  and  some  of  the  conditions 
of  sale,  insisting  on  one  of  them  as  cur- 
ing the  defect,  and  demanding  the  execu- 
tion of  the  contract.  Held,  that  these 
letters  might  be  connected  with  tlie  par- 
ticulars and  conditions  of  sale,  so  as  to 
constitute  a  memorandum  in  writing, 
binding  the  venilor  under  the  statute  of 
frauds,  although  neither  the  oj'iginal  con- 
ditions and  particulars,  nor  the  memo- 
randum signed  by  the  purchaser,  men- 
tioned, or  were  signed  by,  the  vendor. 
In  Boydell  v.  Drummond,  2  Camp.  157, 
11  East,  142,  the  paper  containing  the 
signature  was  held  not  to  refer  with  suffi- 
cient certainty  to  the  paper  containing 
the  terms  of  the  contract. —  Where  there 
is  a  prior  insufficient  or  unsigned  writ- 
ten contract,  the  plaintitf  caimot  avail 
himself  of  a  subsequent  letter  from  the  de- 
fendant, in  which,  though  the  order  for 
goods  be  recognized,  the  terms  of  the 
contract  are   renounced   and  disaffirmed. 

(d)  Hawkins  i'.  Holmes,  1  P.  Wras.  770 ; 
Selby  V.  Selby,  3  Meriv.  2  ;  Hubert  v.  Mo- 
reau,  12  J.  B.  Moore,  216;  Anderson  v. 
Harold,  10  Ohio,  399  ;  Hubert  v.  Turner, 
4  Scott,  N.  R.  486  ;  Bailey  o.  Ogden,  3 
Johns.  399.  And  a  fortiori,  a  mere  alter- 
ation of  the  instrument  in  the  handwriting 
of  the  party  sought  to  be  charged,  will  not 


Thus,  in  Cooper  i\  Smith,  15  East,  103, 
there  was  a  defective  memorandum  of  a 
bargain  for  the  sale  of  goods ;  but  the  de- 
fendant wrote  a  letter,  in  which,  though 
he  admitted  the  order,  he  insisted  that  the 
goods  had  not  been  delivered  in  time  ; 
and  it  was  held,  that  the  letter  did  not  sup- 
ply the  defects  of  the  memorandum,  and 
that  it  was  not  competent  for  the  plaintiff 
to  prove,  by  parol  testimony,  that  it  was 
not  stipulated  that  the  goods  should  be 
delivered  within  a  given  time.  And  this 
case  was  recognized  in  Richards  v.  Por- 
ter, 6  B.  &  C.  437.  There  A  sent  to 
B,  on  the  25th  of  January,  an  invoice  of 
five  pockets  of  hops,  and  delivered  the 
hops  to  a  carrier  to  be  conveyed  to  B. 
In  the  invoice,  A  was  described  as  the 
seller,  and  B  as  the  purchaser  of  the  hops. 
B  afterwards  wrote  to  A  as  follows  : 
"  The  hops  I  bought  of  A  on  the  23d 
January  are  not  yet  arrived.  I  received 
the  invoice ;  the  last  Avere  longer  on  the 
road  than  they  ought  to  have  been  ;  how- 
ever, if  they  do  not  arrive  in  a  few  days,  I 
must  get  some  elsewhere."  Held,  that 
the  invoice  and  this  letter,  taken  together, 
did  not  constitute  a  note  in  writing  of  the 
contract  to  satisfy  the  statute  of  frauds. 
To  tlie  same  elTeet  is  Archer  v.  13;iynes,  5 
Exch.  625.  There  the  defendant  verbally 
agreed  to  purchase  of  the  plaintiif  certain 
barrels  of  flour.  The  defendant  after- 
wards wrote  to  the  plaintitf,  stating  that 
he  had  received  some  barrels,  which  were 
not  so  tine  as  the  sample,  and  were  not 
the  barrels  he  had  bought,  and  that  he 
would  not  have  them.  In  answer  the 
plaintiff  wrote  as  follows  :  "Annexed  you 
have  invoice  of  the  flour  sold  you  last  Fri- 
day. I  am  very  much  astonished  at  your 
finding  fault  with  the  flour.  It  was  sold 
to  you  subject  to  your  examining  the  bulk ; 
and  it  was  not  until  after  you  had  exam- 
ined it,  and  satisfied  yourself  both  of  the 
quality  and  condition,  that  you  confirmed 
the  purchase.  What  was  forwarded  you 
was  the  same  you  saw.     Under  these  cir- 

be  sufficient.  It  has  been  held,  that  in- 
doi-sements  of  payments  are  independent 
writings,  and  must  be  proved  to  be  signed 
by  tlie  party  sought  to  be  charged,  or  bj 
his  consent.  Turrell  v.  Morgan,  7  Minn 
368 ;  Hawkins  «.  Holmes,  1  P.  Wras 
770. 
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any  part  of  the  agreement,  it  may  be  taken  as  his  signature, 
provided  it  was  there  written  for  the  purpose  of  giving  authen- 
ticity to  the  instrument,  and  thus  operating  as  a  signature ;  (e) 


cumstances,  you  cannot,  therefore,  object 
to  fulfil  youi-  iigreement."  The  defend- 
ant replied  as  follows:  "I  bej^  to  say, 
tlic  barrels  I  have  rceened  is  not  the  same 
I  saw.  I  took  a  sample  with  me  from  the 
sample  I  have,  and  the  barrels  I  saw 
was  quite  as  fine  as  I  com|)ared  them 
with,  nor  was  they  lumpy.  Now  the  bar- 
rels I  have  received  is  all  very  lumpy,  and 
none  of  them  so  fine  as  the  same.  If 
you  will  take  them  hack  and  pay  charges, 
I  will  with  pleasure  send  them.  There 
must  he  some  mistake  about  them.'^ 
Held,  that  tlie  letters  did  not  constitute  a 
sufficient  note  or  mcmorandam,  in  writini;, 
of  the  contrucf,  within  the  17th  section  of 
the  statute  of  frauds.  Alderson,  B..  said  : 
"No  doulit  if  the  letter  of  the  plaintiff 
of  the  third  of  October,  and  of  the  defeuil- 
ant  in  answer,  taken  tot;ether,  contained 
a  sufficient  contract,  namely,  one  that 
would  express  all  its  terms,  they  would 
constitute  a  memorandum  in  writin^j  with- 
in the  statute.  We  have  no  difficulty, 
therefore,  in  coming  to  the  conclusion,  that 
these  letters  may  be  looked  at  for  the 
purpose  of  sccin^^  whether  or  not  they 
contain  a  sufficient  contract,  to  tid^e  the 
case  out  of  the  statute  ;  but  lookin;;-  at 
them,  we  do  not  think  they  do.  They 
do  not  express  all  the  terms  of  tlie  con- 
tract :  and  tlie  case  is  in  truth  gov- 
erned by  Richards  i\  Porter,  which  wiis 
cited  in  the  course  of  the  argument,  and 
in  which  Lord  'J'l iiih:rd<-:i  gave  a  similar 
decision  as  to  a  document  of  a  similar 
nature  which  was  then  before  him.  Tliere 
is  a  distinct  refusal  on  the  part  of  the  de- 
fendant to  accept  the  flour  ivhich  he  liad 
bought  of  the  )jlaintiCF.  It  is  clear  from 
the  letters  tliat  he  had  bought  ihc  flour 
from  the  plaintilf  upon  some  roiKract  or 
otiier;  but  wlietlier  he  bou^dit  it  on  a  con- 
tract to  take  the  particular  liiurcis  of  flour 
which  he  had  seen  at  the  warchou-c,  or 
whether  he  had  honglit  them  on  a  |inrtic- 
ular  sample  which  had  been  delivered  to 
,  lihn,  on  the  condition  that  they  should 
agree  with  tliat  sample,  docs  nota|ipcar; 
and  that  which  is  in  truth  the  dispute  be- 
tween the  parties  is  not  settled  by  the  con- 
tract in  writing."  See  also,  Keiit  v,  Hus- 
kinson,  3  B.  &  P.  2.33  ;  Smith  c.  Siirman, 
9  B.  &  C.  .561  ;  Blair  v.  Snodgrass,  1 
Suecd,  1.     The  letter,  it  seems,  must  be 


sent,  and  the  memorandum  com|5leted  be- 
fore the  action  is  brought.  Bill  v.  Ba- 
ment,  9  M.  &  W.  36.  In  tlint  case,  Mar- 
fin,  arguendo,  contended,  that  a  memoran- 
dum written  after  the  commencrnient  of 
the  action  was  sufficient.  But  Pnrkp,  B., 
said  :  "  With  regard  to  the  point  which 
has  been  made  by  Mr.  Murliii,  that  a 
memoi-audum  in  writing  after  action 
brought  is  sufiBcient,  it  is  certainly  quite 
a  new  point,  but  I  am  clearly  of  opinion 
that  it  is  untenable.  There  must,  in  or- 
der to  sustain  the  action,  be  a  good  contract 
in  existence  at  the  time  of  ar'iion  lirougbt; 
and  to  make  it  a  good  contract  under  the 
statute,  there  must  be  one  of  the  three 
requisites  tiierein  mentioned."  But  see 
Flicker  i .  Thomlinson,  1  ^lan.  &  G.  772 
(p)  Tims,  in  Propert  !'.  Parker,  I  Russ. 
&  il.  625,  it  was  held,  that  if  the  defend 
ant  himself  write  the  agicement  for  the 
purchase  oi  a  leasehold  bouse,  and  states 
his  own  name  in  the  third  person,  as 
"  Mr.  A.  B.  has  agreed;  "  this  is  a  good 
contract  within  the  statute  of  (i-auds, 
though  he  does  not  otherwise  sign  the 
agreement;  tlic  Master  of  the  Rolls  ob- 
serving that  "  what  the  statute  of  frauds 
re<|uires  is,  tliat  the  party  who  is  sought 
to  be  charged  shall,  by  writing  his  own 
name,  have  attested  that  he  has  entered 
into  the  contract."  So  in  Johnson  v. 
Dodgson,  2  .M.  &  W.  653,  where  the  de- 
fendant wrote  in  his  own  book  a  menio- 
randnm  of  the  contract,  and  requested  the 
other's  signature,  this  was  held  to  be  a 
sufficient  acknowledgment  of  the  contract, 
and  his  name  was  considered  as  signed, 
though  not  appearing  at  the  end,  hut  in 
the  body  of  the  memorandum.  And  Lord 
Ahimicr  said  :  "  The  statute  of  frauds  re- 
quires that  there  should  he  a  note  or  mem- 
orandum of  the  contract  in  wriliiiLT.  signed 
by  the  jiarty  to  lie  chareed.  And  the 
cases  have  di'dded  that,  alilnnigh  the  sig- 
nature be  in  the  beginning  or  middle  of 
the  instrument,  it  is  as  binding  as  if  at  the 
foot  of  it;  the  question  being  always  open 
to  the  jury,  whetlicr  the  jLirl}',  not  having 
signed  it  regularly  at  the  foot,  meant  to 
he  hound  liy  it  as  it  stood,  or  whether  it 
was  left  so  unsigned  because  he  refused  to 
complete  it.  But  when  it  is  ascertained 
that  he  meant  to  be  bound  by  it  as  a  com- 
plete contract,  the  statute  is  satisfied,  there 
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but  not  otherwise.  (/)     But  an  entry  by  the  seller  in  his  order 
book,  on  the  fly-leaf  of  which,  at  the  beginning,  his  name  was 


being  a  note  in  writing  showing  the  terms 
of  the  contract,  and  recognized  by  him. 
I  think  in  this  case  the  requisitions  of  the 
statute  are  fully  complied  with."  Again, 
in  Merritt  v.  Clason,  12  Johns.  102  ;  s.  e. 
noiii.  Chison  v.  Bailey,  14  id.  484,  it  was 
held,  that  a  memorandum  of  a  contract  for 
the  purchase  of  goods,  written  by  a  broker 
employed  to  make  the  purchase,  in  liis 
book,  in  the  presence  of  the  vendor,  the 
names  of  the  vendor  and  vendee  and  the 
terms  of  the  purchase  being  in  the  body  of 
the  memorandum,  but  not  subscribed  by 
the  parties,  is  a  sufficient  memorandum 
within  the  statute  of  frauds.  See  also, 
Ogilvie  V.  Foljambe,  3  Meriv.  53  ;  Penni- 
man  i'.  Hartshorn,  13  Mass.  87 ;  Knight 
ti.  Crockford,  1  Esp.  190;  Saunderson  u. 
Jackson,  2  B.  &  T.  238.  And  it  is  not 
necessary  that  the  name  should  be  written 
after  the  writing  of  the  agreement.  One 
may  write  the  contract  on  a  piece  of 
paper  on  which  his  name  has  been  pre- 
viously placed.  The  delivery  of  the  mem- 
orandum shows  the  intention  that  tlie 
name  sliould  operate  as  a  signature.  And 
therefore,  where  the  defendant  had  written, 
signed,  and  delivered  a  complete  memo- 
randum, and  afterwards,  at  the  plaintiff's 
request,  made  an  alteration  on  the  paper, 
for  the  purpose  of  correcting  a  mistake, 
and  redelivered  the  paper  to  tlie  plaintiff, 
it  was  Iwld,  that  a  si;;nature  to  this  ailcra- 
tion  was  unnecessary,  because  authenti- 
cated by  the  signature  already  on  the 
paper.  Bluck  v.  Gompertz,  7  Exch.  862. 
And  Pollock,  C.  B.  said :  "  We  think  tliat 
words  introduced  into  a  paper  signed  by  a 
party,  or  an  alteration  in  it,  may  be  con- 
sidered as  authenticated,  by  a  signature 
already  on  the  paper,  if  it  is  plain  that  they 
were  meant  to  be  so  authenticated.  The 
act  of  signing  after  the  introduction  of  the 
words  is  not  absolutely  necessary." 

(/)  Thus,  in  Stokes  v.  Moore,  1  Cox, 
219,  where  an  agreement  was  made  for 
the  renewal  of  a  lease  by  the  defendant  to 
the  plaintiff',  and  the  defendant  wrote  in- 
structions to  an  attoniey,  from  whence  the 
same  was  to  be  prepared,  in  the  words 
following :  "  The  lease  renewed,  Mrs. 
Stokes  to  pay  the  king's  tax,  also  to  pay 
Moore  £2i  a  year,  half  yearly ; "  it  was 
held,  that  this  was  not  a  memorandum 
signed  within  the  statute.  And  Skyner, 
C.  B.,  said  ;  "  The  question  in  this  case 
is,  ff-hether  the  written  note  stated  in  the 


pleadings  is  such  an  agreement  as  is  with- 
in the  meaning  of  the  statute  of  frauds. 
These  are  instructions  to  the  attorney  for 
the  preparation  of  the  lease.  This  is  no 
formal  signature  of  the  defendant's  name, 
but  one  term  of  the  instructions  is,  that 
the  rent  is  to'  be  paid  to  Moore  ;  and  tlio 
question  is,  whether  the  name  so  inserted 
and  written  by  the  defendant  is  a  sufficient 
signing.  The  purport  of  the  statute  is 
manifest,  to  avoid  all  jiarol  agreements, 
and  that  none  shotdd  liave  effect  but  tliose 
signed  in  the  manner  therein  specified. 
It  is  argued,  that  the  name  being  inserted 
in  any  part  of  the  writing  is  a  sufficient 
signature.  The  meaning  of  the  statute  is, 
that  it  should  amount  to  an  acknoioUdge- 
ment  by  the  party  that  it  is  his  iigreement, 
and  if  the  name  does  not  give  such  authen- 
ticity to  the  instrument,  it  does  not  amount 
to  what  the  statute  requires.  Here  the 
insertion  of  the  name  has  not  this  effect. 
This  memorandum  might  be  drawn  sub- 
ject to  additions  or  alterations,  and  does 
not  apjicar  to  be  the  final  agreement  of 
the  parties,  and  indeed,  as  far  as  we  can 
admit  parol  evidence,  it  is  proved  not  to 
bo  so,  for  the  subject  of  repairs  is  not 
mentioned  in  the  instructions  ;  which 
shows  tliat  the  ends  of  the  statute  are  not 
to  be  obtained,  if  so  informal  a  paper  is  to 
be  admitted  as  a  written  agrecincnt.  No 
case  has  boon  adduced  in  point,  but  it  has 
been  compared  to  the  case  of  wills,  where 
a  name  written  in  the  introduction  has 
been  considered  as  a  signature,  but  that 
seems  to  me  a  ver}'  different  case.  The 
cases  on  wills  have  been  where  the  instru- 
ment, importing  to  be  the  final  instrument 
of  the  party,  has  been  formally  attested, 
and  it  is  in  its  nature  complete,  and  the 
only  question  has  been,  whether  the  form 
of  the  statute  has  been  complied  with. 
In  the  present  case  I  think  it  is  by  no 
moans  so,  and  it  would  be  of  very  dan- 
gerous tendency  to  admit  the  memoran- 
dum to  be  an  agreement  within  the  stat- 
ute." El/re,  B.  "  I  think  this  cannot  be 
considered  such  a  signature  as  the  statute 
requires.  The  signature  is  to  have  the 
effect  of  giving  authenticity  to  the  whole 
instrument,  and  if  the  name  is  inserted  so 
as  to  have  that  effect,  I  do  not  think  it  sig- 
nifies much  in  what  part  of  the  instrument 
it  is  to  be  found :  it  is  perhaps  difficult, 
except  in  the  case  of  a  letter  with  a  post- 
script, to  find  an  instance  where  a  nam& 
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written,  and  a  signature  by  the  buyer  at  the  foot  of  the  entry 
was  held  to  be  a  signature  by  both  parties,  (g) 

The  fact  of  the  delivery  of  the  instrument,  as  a  promise, 
would  have  much  weight  in  determining  this  question.  If  one 
wi-ote,  "  In  consideration  of,  &c.,  I,  A.  B.,  promise  to  C.  D. 
&.,"  and  kept  the  paper  in  his  own  hands  without  signature,  it 
might  be  supposed  that  he  delayed  signing  it  because  he  was 
not  ready  to  make  his  promise  and  bind  himself.  So,  if  he  gave 
it  to  the  other  party  to  examine  and  see  if  it  was  acceptable  to 
him,  or  for  any  similar  purpose,  it  would  not  be  held  to  be 
signed  by  him.  But  if  he  gave  the  instrument  written  as  above 
distinctly  as  his  promise,  then  the  signature  would  be  held  suf- 
ficient. Generally,  this  question  could  be  determined  by  a 
construction  of  the  instrument  itself,  aided  however  by  the  res 
gesta  Avhich  were  admissible  as  evidence.  In  some  of  our 
States,  the  word  of  the  statute  is  not  "  signed,"  but  "  sub- 
scribed ; "  and  where  this  word  is  used,  it  is  said  that  the  signa- 
ture must  be  at  the  end.  [h)  One  may  sign  in  the  place  where 
a  witness  usually  signs,  and  under  that  name,  and  yet  intend  to 
sign  as  principal,  and  would  of  course  be  so  regarded ;  but  it 
has  been  also  held,  that  if  one  signs  actually  as  a  witness,  and 
with  no  other  intention,  yet  with  a  full  knowledge  of  the  con- 
tents of  the  paper,  and  an  approbation  of  them,  it  would  be  a 
sufficient  signature  to  bind  the  party  to  the  performance  of  any 
acts  contained  in  the  instrument  which  were  necessarily  to  be 
performed  by  him  in  order  to  carry  the  instrument  into  effect,  {i) 
And  where  one  is  in  the  habit  of  using  instruments  with  his 
name  printed  in  them,  this  will  be  his  signature.  (_;')     And  so  if 


inserted  in  tlio  miildle  of  a  writin";  can         (/i)  Davis  v.  Sliields,  24  Wend.  322,  26 

well  liave  that  effeet;  and  there  the  name,  id.  341;  Vielie  v.  Osgood,  8  Barl>.  130. 

Ijcini;    generally    found    in    a   particular  But  see  contra,  James  t).  Patten,  id.  344. 
jjlace  by  the  common  usage  of  mankind,         (i)  Welford  v.  Beazcly,  3  Atk.  503,  1 

it  may  very  prohalily  have  the  cH'ei-t  of  a  Ves.  6  ;  Coles  v.  Trecothick,  9  \'es.  234 

leL'al  signature,  and  i-xtcnd  to  the  whole  ;  But  see   Gosbell   u.   Archer,  2  A.   &  E 

but  I  do  not  undcrst.niil  how  a  name  in-  500. 

sertnl  in  the  body  of  an  instrument,  and  (j)  Saunderson  v.  Jackson  3  Esp.  180, 

(ijiplicable  to  partiaild)- purposes, cnn  amount  2  B.  &  P.  238.     In   Schneider  y.  Non-is, 

to  such  an  authentication  as  is  required  by  2  JVI.  &  K.  286,  it  was  held,  that  a  bill  of 

the  statute."     .Slc  also,  Cabot  y   llaskins,  parcels  in  which  the  name  of  the  vendoi 

o  Pick.  83  ;  Cowie  l:  Kemfry,  10  Jur.  7Sft.  was  printed,  and  that  of  the  \  cndee  writ' 

(g)  Sari  v.  Bourdillon,   1   C.  B.  n.  p  ten  by  the  vendor,  was  a  sufficient  memo- 

188.  randum  of  the  contract  within  the  statute 
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he  writes  it  in  pencil,  (k)  And  it  is  now  quite  settled,  that  the 
agreement  need  not  be  signed  by  both  parties,  but  only  by  him 
who  is  to  be  charged  by  it.  (Z)     And  he  is  estopped  from  deny- 


of  frauds  to  charge  the  venrlor.  And  Lord 
Ellenborourjh  said  :  "  I  cannot  bnt  think 
tliat  a  construction,  which  went  tlie  length 
of  holding,  that  in  no  case  a  printing  or 
any  other  form  of  signature  could  bo  sub- 
stituted in  lieu  of  writing,  would  be  going 
a  great  way,  considering  how  many  in- 
stances may  occur  in  which  the  parties 
contracting  are  vmable  to  sign.  If  indeed 
this  case  had  rested  merely  on  the  printed 
name,  unrecognized  by,  and  not  brought 
home  to,  tlie  party,  as  having  been  printed 
by  him,  or  by  his  authority,  so  that  the 
printed  name  had  been  unappropriated  to 
the  particular  contract,  it  might  have 
afforded  some  doubt  whether  it  would  not 
be  intrenching  upon  the  statute  to  have 
admitted  it.  But  here  there  is  a  signing 
by  the  party  to  be  charged,  by  words  re- 
cognizing tlic  printed  name  as  much  as  if 
he  liad  subscribed  his  mark  to  it,  which  is 
strictly  the  meaning  of  signing,  and  by 
that  the  party  has  incorporated  and 
avowed  the  thing  printed  to  he  his  ;  and 
it  Is  the  same  in  suli^tanrc  as  if  lie  had 
written  Norris  &  Co.  with  his  own  hand. 
He  has  by  his  handwriting  in  effect  said, 
I  acknowledge  what  I  liavc  written  to  be 
for  the  purpose  of  exhibiting  my  recogni- 
tion of  the  within  contract.  I  entertained 
the  same  opinion  at  tlie  trial,  and  cannot 
say  that  it  has  been  changed  by  the  argu- 
ment. It  appears  to  me,  therefore,  that 
the  printed  name  thus  recognized  is  a  sig- 
nature sufficient  to  take  this  case  ont  of 
the  statute."  Le  Blanc,  J. ;  "  Suppose 
the  defendant  had  stamped  the  bill  of 
parcels  with  his  own  name,  would  not  tliat 
have  been  suiiicient  f  Such  a  stamping, 
as  it  seems  to  me,  if  required  to  lie  done 
by  the  party  himself  or  by  his  antliority, 
would  afford  the  same  protection  as  sign- 
ing." 

{k)  MeiTitt  V.  Clason,  12  Johns.  102; 
8.  c.  nam.  Clason  v.  Bailey,  14  Johns. 
484 ;  Draper  r.  Pattina,  2  Speers,  292 ; 
McDowell  u.  Cliambers,  1  Strobh.  Eq. 
347  ;  Geary  v.  Pliysic,  5  B.  &  C.  234. 

{/)  It  lias  been  questioned  whether  the 
coiTCct  interpretation  of  the  statute  does 
not  require  the  signature  of  botli  parties. 
In  Lawrenson  v.  Butler,  1  Sch.  &  L.  13, 
Lord  Redexdale  thouglit,  that  specific  per- 
formance of  a  contract  should  not  be 
enforced    against   one    party   unless    the 


otiier  was  bound  also.  "I  confess,"  said 
he,  "  I  liave  no  conception  that  a  coui-t  of 
equity  ought  to  decree  a  specific  pciform- 
ance  in  a  case  where  nothing  has  been 
done  in  pursuance  of  the  agreement,  ex- 
cept where  both  parties  had  liy  the  agree- 
ment a  right  to  compel  a  specific  per- 
formance, according  to  the  advantage 
wliich  it  might  be  supposed  that  they 
were  to  derive  from  it ;  because  otherwise 
it  would  follow,  that  the  court  would  de- 
cree a  specific  performance  where  the 
party  called  upon  to  perform  might  be  in 
this  situation,  that  if  the  agTceinent  was 
disadvantageous  to  him  he  would  be  liable 
to  the  performance,  and  yet  if  advanta- 
geous to  him  he  could  not  compel  a  per- 
formance. This  is  not  equity,  as  it  seems 
to  me.  If  indeed  there  was  a  concealment, 
or  an  ignorance  of  the  facts,  on  the  one 
part,  and  that  thereby  the  other  paity  was 
led  into  a  situation  from  whence  he  could 
not  be  cxlrirnteil,  then  he  would  have  a 
right  to  have  the  agreement  cxeciUcd  cif 
preft ;  that  i>:,  a  new  agreement  is  to  be 
made  between  the  parties."  And  see 
note  to  SucLt  v.  Lee,  3  Man.  &  G.  46;2. 
But  it  is  now  well  settled,  that  the  signa- 
ture of  the  party  charged  in  the  action 
satisfies  the  requirement  of  the  statute. 
Hatton  V.  Gi:iy,  2  Ch.  Cas.  164  ;  Colman 
1-.  Upcott,  Yin.  Abr.  tit.  Contract  and 
AuTccment  (I),  pi.  17  ;  Seton  v.  Slade,  7 
A'es.  2G.') ;  Powie  v.  Freeman,  9  id.  331  ; 
Martin  v.  Mitchell,  2  Jac.  &  AV.  426  ; 
Laythoarp  v.  Brj-ant,  2  Bing.  N.  c.  7.'!.5  ; 
Egerton  r.  Mathews,  6  East,  307  ;  Allen 
1'.  Bennet,  3  Taunt.  169;  Seliiicidcr  v. 
Norris,  2  M.  &  S.  286  ;  Ballard  v.  AValker, 
3  Johns.  Ca.s.  60  ;  Clason  v.  Bailey,  14 
Johns.  484;  McCrea  v.  Purmort,  16 
Wend.  460  ;  Shirley  v.  Shirley,  7  Blackf. 
4.52;  Penniman  i'.  Hartshorn,  13  Ivlass. 
87  ;  Douglass  o.  Spears,  2  Nott  &  M'C. 
207  ;  Barstow  v.  Grav,  3  Grcenl.  409.  In 
Flight  a.  BoUand,  4'  Russ.  298,  where  a 
bill  was  filed  by  an  infant  for  the  specific 
performance  of  a  contract,  Sir  John  Leach 
said  :  "  No  case  of  a  bill  filed  by  an  infant 
for  the  specific  performance  of  a  contract 
made  by  him  has  been  found  in  the  books. 
It  is  not  disputed,  that  it  is  a  general-prin- 
ciple of  courts  of  equity  to  interpose  only 
where  the  remedy  is  mutual.  The  plain- 
tiff's counsel  principally  rely  upon  a  sup- 
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ing  the  execution  of  the  instrument  on  the  ground  that  it  wants 
the  signature  of  the  other  party,  (m) 

The  signature  may  be  made  by  an  agent ;  (»)  and  the  agent 
may  write  his  own  name  instead  of  his  principal's ;  (o)   and  a 


posed  imalof;)'  nfFordcd  by  cases  under  the 
statute  of  frauds,  where  the  phiinfiff  iriiiy 
obtain  a  decree  for  specific  performance  of 
a  contract  signed  by  the  defendant,  al- 
though not  signed  by  the  phiintiff.  It 
must  be  admitted  that  such  now  is  the 
settled  rule  of  tlie  court,  altliougli  seriously 
questioned  by  Lord  Iiedesdale,  upon  the 
ground  of  want  of  mutuality.  But  these 
cases  are  supported,  first,  because  the  stat- 
ute of  frauds  only  requires  the  agTcemunt  to 
be  signed  by  tlie  party  to  be  charged  ;  and 
nexl,  it  is  said  that  the  plaintiiF,  l>y  the 
act  of  filing  the  bill,  has  made  the  rcnicdy 
mutual.  Neitlier  of  these  reasons  a]i|ily 
to  the  case  of  an  infant."  In  Fcnlr  i\ 
Stewart,  5  Sandf  101,  the  principle  of  the 
decisions  upon  this  pomt  was  tljus  stated 
hy  Mason,  J..  "This  construction,"  said 
be,  "  has  proceeded,  not  on  the  ground 
that  contracts  need  not  be  mutual,  but 
that  the  statute,  in  certain  enumerated 
cases,  has  taken  aw.iy  the  power  of  en- 
forcing contracts,  which  would  otherwise 
be  mutually  binding,  unless  the  parties 
against  whom  they  are  .sought  to  be  en- 
forced have  suli^crihoil  some  note  or 
memorandum  thereof  in  writing.  If  a 
mutual  contract  is  made,  and  one  of  the 
parties  to  it  gives  the  other  a  memoran- 
dum in  pursuance  of  the  statute,  but  neg- 
lects to  take  from  that  other  a  corres]iond- 
ing  memorandum,  ho  has  but  himself  to 
blame  if  he  is  unable  to  compel  its  per- 
formance, while  he  is  hound  to  the  other 
party,  'i'lie  ditHculty  is  not,  that  the  con- 
tract as  originally  entrreil  info,  is  not 
mu;ual,  but  that  une  nf  the  parties  has  not 
the  evidence  wlil^li  the  statute  has  made 
indispensable  to  its  entoi-ccment.  It  nec- 
essarily tiillows,  however,  fif>m  the  provis- 
ion of  the  slalutc,  that  all  inquiry  as  to 
whether  or  not  a  contract  was  originally 
mutnal,  is  immaterial.  It  may  he  en- 
forced against  the  party  who  lias  ,Mib- 
scribcd  a  mite  or  memorandum  of  it, 
though  the  other  party,  liy  not  having 
signed,  is,  liy  ilie  express  words  of  the 
statute,  freed  from  its  ohligatiim."  llv 
the  JS'ew  York  lieviscd  Statnle-,  Part  i, 
ch.  7,  tit.  1,  ^  8,  it  is  enacted,  that  "  every 
contract  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  any  lands 
or  any   interest  in  lands,  shall  bo  void, 


unless  the  contract,  or  some  note  or  mem- 
orandum thereof,  expressing  the  consid- 
eration, ho  in  writing,  and  be  subscribed 
bi/  the  party  i//  whom  the  lease  or  sale  is  to 
be  made."  Fni-  the  construction  of  this 
section,  see  Miller  v.  Pelletier,  4  Edw.  Ch. 
102;  Coles  c.  Bowne,  10  Paige,  .'526; 
C'hamplin  v.  Parish,  11  Paige,  40.5 ;  Na- 
tional Pire  Insurance  Co.  v.  Loomis,  1 1 
Paige,  431  ;  Worrall  v.  Munn,  1  Seld. 
229. 

(m)  See  cases  cited  in  preceding  note. 

(n)  Hawkins  o.  Ghace,  19  Pick.  502 ; 
Hanson  v.  Eowe,  6  Poster,  327.  And 
where  a  testator  from  illness  was  unable 
to  write,  and  his  signature  was  made  hy 
having  his  hand  guided,  this  was  held  a 
signafiirc.  Wilson  v.  Beddard,  1 2  Simons, 
28.  The  law,  liowever,  will  not  presume 
the  authority  to  sign,  but  the  agent  must 
have  an  authority  directly  deducible  from 
his  employment,  or  a  special  authority  to 
do  that  particular  thmg.  Hawkins  v. 
Chace,  19  Pick.  502;  Dixon  v.  Broom- 
field,  2  Chitt.  21).)  ;  Hodgkins  v.  Bond,  1 
N.  H.  284  ;  Pitts  i\  Beckett,  13  M.  &  W. 
743.  In  Graham  v.  Mu'sson,  5  Bing.  N. 
c.  603,  the  defendant,  the  purchaser  of 
goods,  i-equc^ted  one  Dyson,  the  agent  of 
the  seller,  to  write  a  note  of  the  contract 
in  the  defendant's  book.  Dyson  did  so, 
and  signed  the  note  with  his  own  name. 
Held,  that  such  note  was  not  sufficient, 
under  the  statute  of  frauds,  to  bind  tho 
defendant.  And  per  Vaiiijhan,  J.,  "  The 
plaintifis'  case  fails  in  their  not  showing 
that  Dy^ou  was  the  defendant's  agent;  it 
is  unnecessary,  therefore,  to  enter  into  the 
authorities  wiiich  have  been  cited.  Dyson, 
as  agent  for  the  plaintiffs,  and  the  de- 
fendant, in  requesting  him  to  make  the 
entry  in  his  book,  probably  sought  to  fix 
the  plaintiffs,  but  not  to  appoint  Dyson 
as  agent  for  himself"  And  the  agent 
cannot  delegate  his  authority  to  sign. 
Blorei-.  Sutton,  3  Meriv.  237  ;  Henderson 
f.  Bamcwall,  1  Young  &  J.  387. 

(o)  And  in  such  ca^e  parol  evidence  is 
admis^ilile,  to  show  the  authority  and  bind 
tiie  ]a-incipal.  Truman  v.  Locler,  11  A. 
&  E.  589.  In  this  case  Lord  Deiiman 
said:  "Parol  evidence  is  always  neces- 
sary to  show  that  the  party  sued  is  the 
person  making  the  contract    and  bound 
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ratification  of  the  signature  would  have  the  same  effect  as  an 
original  authority,  (p)  But  the  agency  must  be  an  agency  for 
this  purpose ;  for  it  would  not  be  deemed  the  signature  of 
a  principal  by  an  agent,  although  the  party  actually  writing  the 
name  was  for  some  purposes  the  agent  of  the  other,  if  it  was 
apparent  from  the  paper  itself  that  it  was  intended  to  complete 
the  paper  by  the  actual  signature  of  the  principal  himself,  (q) 
Nor  can  one  of  the  contracting  parties  be  the  agent  of  the 
other  for  this  purpose,  (r)     Though  an  auctioneer  (s)  or  bro- 


by  it.  Whether  he  does  so  in  his  own 
name  or  in  that  of  another,  or  in  a  feigned 
name,  and  whether  tlio  contract  lie  signed 
by  his  own  liand  or  by  tliat  of  an  agent,  arc 
inquiries  not  different  in  their  nature  from 
the  question  who  is  the  person  who  lins 
just  ordered  goods  in  a  shop.  If  he  is 
sued  for  tlio  price,  and  his  identity  made 
out,  the  contract  is  not  varied  by  appear- 
ing to  have  been  made  liy  him  in  a  name 
not  his  own."  And  see  Williams  o.  Ba- 
con, 2  Gray.  3S7. 

(p)  Maclean  v.  Dunn,  4  Bing.  722, 
(7)  Thus,  in  Hubert  v.  Turner,  4  Scott, 
N.  E.  486,  an  agreement  was  drawn  by 
the  defendants'  agent  wliieh  recited  in  tlie 
u.sual  way  the  names  of  tlie  contracting 
parties,  and  at  the  end  were  these  words, 
"  as  witness  our  hands  ;  "  but  it  was  never 
in  fact  signed.  Held,  that  it  was  not  suf- 
ficient to  bind  the  defendants.  And  see 
supt'a,  n.  (  /■). 

(,.)  Wright  V.  Dannah,  2  Camp.  203  ; 
Kaynor  y.  Lintliorne,  2  C.  &  P.  124.  In 
Farebrolher  0.  Simmons,  5  B.  &  Aid.  333, 
where  an  auctioneer  wrote  down  the  de- 
fendant's name  by  his  authority  opposite 
to  the  lot  purchased,  it  ivas  held,  that  in 
an  action  brought  in  the  name  of  the 
auctioneer,  the  entry  in  such  book  was 
not  sufiicient  to  take  the  case  out  of  the 
statute.  And  Abbott,  C.  J.,  said  :  "  The 
question  is,  whether  the  writing  down  the 
defendant's  name  by  the  plaintiff,  with 
the  authority  of  the  defendant,  be  in  law 
a  signing  by  the  defendant's  agent.  In 
general,  an  auctioneer  may  be  considered 
as  the  agent  and  witness  of  both  parties. 
But  the  difiiculty  arises,  in  this  ease,  from 
the  autioneer  suing  as  one  of  the  con- 
tracting paities.  The  case  of  Wright  v. 
Dannah  seems  to  me  to  be  in  point,  and 
fortifies  the  conclusion  at  which  I  have 
arrived,  namely,  that  the  agent  contem- 
plated by  the  legislature,  who  is  to  bind 


a  defendant  by  his  signature,  mnst  be 
some  third  person,  and  not  the  other  eon- 
triicting  party  upon  the  record."  And  in 
Ccileniau  v.  Garrigues,  18  Bai'b.  60,  it 
was  held,  that  a  brother  employed  to 
make,  or  close  a  bargain,  for  the  sale  of 
real  estate,  is  not  authorized  to  sign  the 
name  of  his  principal  to  a  contract  for  the 
sale  of  real  estate,  so  as  to  take  it  out  of 
the  statute  of  frauds.  The  court  say,  "An 
agent  within  the  meaning  of  the  statute 
of  frauds,  who  can  sign  the  name  of  the 
owner  of  lands  to  a  contract  for  its  sale,  is 
not  one  who  has  a  mere  authority  to  make 
a  hargain  for  the  sale ;  but  one  who  is 
made  the  owner's  agent  to  si(/n  his  name 
to  the  ccmtiact.  That  agency  may  be  hy 
parol,  but  it  is  not  included  iii  a  mere  au- 
thority to  sell."  But  see  Bird  v.  Boulter, 
4  B.  ic  Ad.  443,  in  which  Farebrother  v. 
Simmons,  is  somewhat  questioned. 

{x)  It  was  formerly  questioned  whether 
auction  sales  were  within  the  provisions 
of  the  statute  of  frauds.  See  Simon 
!•.  Jlotivus,  1  W.  Bl.  .599,  3  Burr.  1921. 
But  it  is  now  well  settled  that  they  are. 
Hinde  v.  Wlutehouse,  7  Ea-t,  ."S-iS  ;  Blag- 
den  V  Bradbear,  12  Vcs.  466  ;  Kenworthv 
V.  Schofield,  2  B.  &  C.  945;  Brent  v. 
Green,  6  Leigh,  16  ;  Davis  v.  Rowell,  2 
Pick.  64  ;  Burke  v.  Haley,  2  Gilman,  614 ; 
White  (,'.  Crew,  16  Ga."416.  It  was  the 
doctrine  of  the  early  cases  that  the  auc- 
tioneer's authority  to  sign  for  both  vendor 
and  purchaser  was  confined  to  sales  of 
personal  property.  Stansfield  u.  Johnson, 
1  Esp.  101  ;  Buckmasterr.  Harrop,  7  Ves. 
341  ;  Walker  v.  Constable,  1  B.  &  P.  306. 
But  it  is  now  well  settled  that  he  is  to  be 
rci;arded  as  the  agent  of  both  parties 
equally  in  sales  of  "i-eal  and  of  porsonal 
property-  Coles  v.  Trecothick,  9  Ves.  234, 
249  ;  Emmerson  u.  Hcelis,  2  Taunt.  38  ; 
White  i\  Proctor,  4  Taunt  209;  Ken- 
worthy    V.  Schofield,   2    B    &    C.    945; 
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ker's  [t)  may  be  for  either.     And  for  the  purposes  of  the  fourth 
and  seventeenth  sections,  the  agent  may  be  authorized  by  parol 


M'Comb  0.  Wright,  4  Johns.  Ch.  659 ; 
Jloiinn  V.  Dciin,  13  Met.  385;  Adams  i-. 
J[ciMill:in,  7  Port.  73;  Me.idows  v.  Mea- 
dows, 3  Jl'Cord,  4:)S;  Doty  c.  Wilder, 
l.")  111.  407  ;  Cleaves  v.  foss,  4  (Jreenl.  1  ; 
Alna  7.  Plumnier,  id.  24S;  Anderson  v. 
r'hirk,  Bnik'v,  Eq.  U8.  The  doctrine 
formcrl)'  prevLiiled,  that  s.alcs  of  land  l)y 
sherirts,  and  by  masters  in  ehaiuery  under 
decrees  of  the  court,  were  not  within  the 
statute.  Atloniey-General  r.  Dm-.  I  \'cs. 
218;  BUi-ilen  k.  Bradbear,  12  Ves,  406  ; 
Tate  V.  (jrcenlce,  4  Dev.  149.  But  this 
also  has  been  since  o^'errnled,  and  sales  of 
this  description  are  now  ])ut  upon  the  same 
footing  with  other  auction  sales.  Siinonds 
V.  Catlin,  2  Caities,  61  ;  Jackson  r.  Caibn, 
2  Johns.  248  ;  Ennis  v.  Waller,  3  Blarkf. 
472;  KubiuMiu  r.  Garth,  6  Ala.  204; 
Barney  l\  Patterson,  6  Harris  &  ,}.  182  ; 
Christie  V.  Simpson,  1  Rich.  407  ;  Elfe  v. 
Gadsden,  2  id.  373  ;  Evans  r.  Ashley,  8 
Mo.  177  ;  Alexander  v.  iMerry,  9  id.  514. 
—  It  is  to  he  borne  iu  mind,  that  the  rule 
slated  in  the  text,  that  an  auctioneer  is  to 
be  con.sidered  the  a;.;ent  for  both  parties, 
rests  u]Ktn  a  mere  |>resuuiplion  of  fuct, 
which  maybe  rebutted  by  the  |iarlicuhir 
circumstances  of  the  ease.  Thus,  \\liere 
a  party,  to  whom  money  was  due  from 
the  owner  of  goods  sold  by  auction, 
agreed  with  the  owner,  befoie  the  auction, 
that  the  goods  which  he  might  purchase 
should  be  set  against  the  debt,  and  he  be- 
came the  purcliaser  of  goods,  and  was 
entered  as  such  h}'  tlie  auctioneer,  it  was 
held,  thai  he  was  not  bound  liy  the  printed 
conditions  of  sale,  ^vhich  si>ecitied  that 
purchasers  should  pay  a  ))art  of  the  ]n-ice 
at  the  time  of  the  sale,  and  the  rest  on 
delivery.  And  Lord  Oeiiman  said  :  "  Xo 
doubt  an  auctioneer  may  i)e  agent  for 
both  parties;  but  here  the  baigain  was, 
that  what  the  ddendant  should  buy  was 
to  be  set  off  against  the  legacy.  VVe  do 
not  overrule  the  I'ormer  ca.scs ;  but  we 
consider  tliem  iua|)plieable.  The  auc- 
tioneer is  not  'J-  rl  hrmini  agent  for  both 
parties;  that  depends  upon  llie  facts  of 
the  particular  case." — The  auctioneer's 
clerk  is  also  regarded  as  the  i\\icn\  (jf  both 
parties.  Bird  h.  Boulter,  1  Nev.  &  il. 
31.3  ;  Frost  v.  Hill,  3  Wend.  386  ;  Smith 
v.  .Tones,  7  Leigh,  165;  Hart  c.  Woods, 
7  Blaekf.  568.  But  sec  contra,  Meaduws 
V.  Meadows,  3  M'Cord,  458;  V.uiy,  v. 
Mills,  1  McMullen,  453  ;  Doty  o.  Wilder, 
15  111.  407 


(t)  Rucker  v.  Cammcyer,  1  Esp.  105  ; 
Hicks  r.  Hankin,  4  10>p.  114;  Chapman 
V.  Partridge,  5  E.-p.  256  ;  Hinclei'.  White- 
house,  7  East,  558;  Hinckley  i\  Arcy,  27 
Me.  302.  But  the  broker  niiist  be  known 
by  the  party  dealing  "witli  him  to  he  a 
bx'oker,  acting  in  the  capacity  of  In'oker, 
and  not  as  jtrincip.d.  Shaw  v.  Finney, 
13  Wet.  -I5.').  In  that  case  one  Hatha- 
way, a  broker,  ylmse  business  A\as  to 
buy  and  sell  fisb,  as  well  for  himself  as 
for  others,  wa.s  authorized  by  the  plain- 
tiffs to  buy  fish  for  them,  and  baigaincd 
with  the  defendant  for  a  quantity  of  iish, 
intending  to  buy  for  ibc  pLiintifls,  hut  not 
intimating  to  the  difcndaut  that  he  was 
not  buying  for  hims'elf,  and  made  the  fol- 
lowing written  memorandum  of  the  bar- 
gain :  "October  21,  1840.  F.  agrees  to 
sell  H.  his  fare  of  fish,  at  ft'2.50  pi-r  quin- 
tal, as  they  lay,  or  to  go  on  flakes  one 
good  day,  at  ^2.02^  ;  atnl  to  have  the  re- 
fusal of  them  untd  Friday  evening,  23d 
instant.''  HatbaA\-ay  gave  notice  to  the 
defendant,  bclore  Friday  evening,  that  he 
would  take  the  fish  at  ~s2.C2i,  they  to  he 
put  on  flake.i  one  good  day  :  the  defend- 
ant refused  to  deliver  the  iish  to  Hatha- 
way, and  the  plaintiffs  brought  this  ac- 
tion against  him  for  a  breach  of  the  con- 
tract. //f/(/,  that  the  case  w.ts  within  the 
statute  of  frauds,  and  that  the  action  could 
not  be  maintaincil.  And  Willi/',  J.,  said  ; 
"  It  is  contended  for  the  plaintiffs,  that 
this  was  a  contract  between  them  and  the 
defendant,  and  that,  although  Hathiuvay 
was  employed  by  the  plaintiffs  only  as 
their  agent,  yet,  when  the  defendant  dealt 
with  him,  he  became  his  acent  alsr),  and 
tli.it  his  memorandum  of  the  agreement 
took  the  case  out  of  the  statute  of  frauds. 
....  Cases  i\  ere  cited  from  the  English 
authorities,  as  to  similar  contracts  made 
by  brokers;  but  these  authorities  are  not 
ap|)licable  to  the  present  case.  A  broker 
in  England  is  a  known  legal  public  officer, 
governed  by  statute  ;  and  those  who  deal 
with  him  are  to  find  out  who  his  princi- 
pals are.  He  cannot  act  as  principal  with- 
out violating  his  oath  ;  and  he  is  also  lia- 
ble to  a  penalty  if  he  does.  1  Tomlin's 
Law  Diciionary,  274.  Hathaway  was 
engagetl  in  buying  and  selling  fish,  as  well 
for  himself  as  for  others  ;  and  it  does  not 
distinctly  ap|)ear  whether  this  piu'chase 
was  made  wholly  for  the  plaintiff's  or  not. 
But  however  this  may  have  been,  the  de- 
fendant did  not  deal  with  Hathaway  as  a 
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although,  for  the  first  and  third,  which  relate,  to  real  property, 
his  authority  must  be  in  writing,  (w)  We  have  seen  that  a 
broker  may  be  an  agent  of  either  party,  or  of  both,  as  to  the 
statute  of  frauds ;  but  a  factor  is  only  an  agent  of  his  princi- 
pal. This  distinction  is  more  fully  stated  in  the  section  on 
bought  and  sold  notes. 

As  to  the  question  "what  the  written  agreement  must  contain, 
the  general  answer  is,  all  that  belongs  essentially  to  the  agree- 
ment, (v)  and  more  than  this  is  not  needed  ;  nor  can  parol  evi- 


broker  or  agent,  but  as  the  contracting 
party ;  and  if  the  defendant  had  himself 
signed  the  memorandum,  he  would  not 
have  been  liable  in  this  action  by  the  plain- 
tiffs ;  for  the  contract  was  in  terms  a  eon- 
tract  with  Hathaway."  With  respect  to 
the  entry  of  the  broker  in  his  private  book, 
and  the  bought  and  sold  notes  delivered 
by  him  to  the  parties,  the  law  is  not  al- 
together settled.  It  seems  to  be  settled 
that  the  bought  and  sold  notes  constitute 
a  sufficient  memorandum,  without  any  en- 
try in  the  broker's  book.  Dickinson  c. 
Lilwal,  1  Stark.  128 ;  Rucker  v.  Cam- 
meyer,  1  Esp.  105  ;  Chapman  v.  Partridge, 
5  id.  256 ;  Hawes  v.  Forster,  1  Moody  & 
li.  368;  Goom  v.  Afl.ilo,  6  B.  &  C.  117  ; 
Sivowright  v.  Archibald,  17  Q.  B.  103,  6 
Eng.  L.  &  Eq.  286.  But  for  tlu,s  purpose 
the  bought  and  sold  notes  must  correspond. 
Gumming  c.  Roebuck,  Holt,  N.  P.  172  ; 
Grant  v.  Fletcher,  5  B.  &  C.  436  ;  Gregson 
V.  Ruck,  4  Q.  B.  737  ;  Thornton  v.  Kemp- 
ster,  5  Taunt.  786  ;  Peltier  v.  Collins,  3 
Wend.  439.  Where  the  broker  has  made 
an  entry  of  the  contract  in  his  book,  and 
has  also  delivered  bought  and  sold  notes 
to  the  parties,  there  has  been  a  conflict  of 
opinion  as  to  whether  the  entry  in  the 
broker's  book  or  the  bought  and  sold 
notes  constitute  the  contract.  But  the 
Court  of  Queen's  Bench,  in  the  recent 
case  of  Sivewright  v.  Archibald,  17  Q,  B. 
103,  6  Eng.  L.  &  Eq.  286,  held,  that  the 
entry  is  in  such  case  the  binding  contract. 
See  farther  upon  this  point,  Townend  i'. 
Drakeford,  1  Car.  &  K.  20  ;  per  Parke,  B., 
in  Pitts  V.  Beckett,  13  M.  &  W.  746  ;  Hey- 
mau  V.  Neal,  2  Camp.  337  ;  Thornton  v. 
Charles,  9  M.  &  W.  802;  Thornton  v. 
Meux,  Moody  &  M.  43 ;  Hawes  v.  Fors- 
ter,  I  Moody  &  R.  368;  Mews  v.  Carr,  1 
H.  &  N.  484, 

(u)  Clinan  n.  Cooke,  1   Sch.  &  L.'22  ; 
«loles  V.  Trecothick,  9  Ves.  250;  Mort- 


lock  V.  BuUer,  10  Ves.  292  ;  Graham  v. 
Musson,  7  Scott,  769  ;  Waller  i'.  Hendon, 
2  Eq.  Gas.  Abr.  50,  pi.  26;  Vin.  Abr. 
tit.  Contract  and  Agreement  (H),  pi.  4.5 ; 
McWhorter  v.  McMahan,  10  Paige,  386  ; 
Lawrence  v.  Taylor,  5  Hill,  107  ;  Worrall 
V.  Munn,  1  Seld.  229  ;  Alna  v.  Plumracr, 

4  Greenl.  258 ;  Johnson  v.  Somers,  1 
Humph.  268. 

(y)  Seagood  u,  Meale,  Free,  in  Ch. 
560;  Rose  v.  Cunynghame,  11  Ves.  550; 
Clerk  v.  Wright,  1  Atk.  12;  Montacute 
V.  M.ixwell,  1  P.  Wms.  618;  Roberts  v. 
Tucker,  3  Exch.  632  ;  Archer  v.  Baynes, 

5  Exch.  t->y> ;  Parkhurst  r.  Van  Cort- 
landt,  1  Johns.  Ch.  273 ;  Bailey  ;;.  Og- 
den,  3  Johns.  399  ;  Waterman  r.  Meigs, 
4  Cush.  497  ;  Morton  y.  Uean,  13  Met. 
385;  Burke  v.  Haley,  2  Gilraan,  614; 
Adams  n.  M'Millan,  7  Port.  73 ;  Abecl  v. 
Radcliff,  13  Johns.  297  ;  Barickman  v. 
Kuykcnrtall,  6  Blackf.  21. — ^It  must  con- 
tain the  names  of  the  parties.  Champion 
V.  Plumraer,  5  Esp.  240,  4  B.  &  P.  253. 
In  this  case  the  plaintiff  had  purchased  of 
the  defendant  certain  merchandise,  which 
the  defendant  refused  to  deliver.  The 
only  memorandum  of  the  bargain  was  a 
short  note  written  by  the  plaintiff's  clerk 
in  a  common  memorandum-book,  which 
was  signed  by  the  defendant,  but  made  no 
mention  of  ilie  name  of  the  plaintiff. 
And  Mansfield,  C.  J.,  said  :  "  How  can 
that  be  said  to  be  a  contract,  or  memoran- 
dum of  a  contract,  which  does  not  state 
who  are  the  contracting  parties  ■?  By  this 
note  it  does  not  at  all  appear  to  whom  the 
goods  were  sold.  It  would  prove  a  sale 
to  any  other  person  as  well  as  to  the 
plaintiff;  there  cannot  be  a  contract  with- 
out two  parties,  and  it  is  customary  in  tho 
course  of  business  to  state  the  name  of  tlie 
purchaser  as  well  as  of  the  seller  in  every 
bill  of  parcels.  This  note  does  not  ap- 
pear to  me  to  amount  to  any  memoran- 
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dence  be  received  to  supply  any  thing  which  is  wanting  in  the 
writing,  to  make  it  the  wi-itten  agreement  on  which  the  parties 
rely,  (w)  But  much  question  has  been  made,  whether  the  con- 
sideration is,  in  this  respect,  an  essential  part  of  the  agree- 
ment, (x)  By  the  early  decisions  of  the  English  courts,  since 
abundantly  confirmed,  it  was  settled  in  that  country  that  the 
consideration  must  be  expressed,  (y)      Or,  in  other  words,  that 


dura  in  writing  of  a  barfjain/'  And  see, 
to  tlie  same  eifect,  Wheeler  a.  Colliei', 
Jloody  &  M.  123;  Jacob  «.  Kirk,  2 
Moody  &  li.  221  ;  Sherburne  v.  Shaw,  1 
N.  H.  1 57  ;  Webster  v.  Ela,  5  N.  H.  540  ; 
Nichols  V.  Johnson,  10  Conn.  192.  —  It 
must  contain  a  full  and  complete  descrip- 
tion of  the  subject-matter  of  the  contract. 
Kay  V.  Curd,  6  B.  Mon.  100.  In  Nichols 
o.  Johnson,  10  Conn.  192,  "  B.'s  right  in 
C.'s  estate"  was  held  a  sufficient  descrip- 
tion. And  see  the  cases  cited  in  the  bc-^ 
ginning  of  this  note.  —  If  a  priqe  has  been 
agreed  upon,  that  must  be  stated  in  the 
memorandum.  Elmore  ik  Kingscote,  5 
B.  &  C.  58.'3  ;  Acclial  v.  Levy,  10  Bing. 
.376  ;  Blagden  v.  Bradbear,  12  Ves.  466  ; 
Smith  V.  Arnold,  5  Mason,  414  ;  Ide  v. 
Stanton,  15  Vt.  685;  Adams  v.  M'Mil- 
lan,  7  Port.  7.3  ;  Waul  v.  Kirkman,  27 
Mlss.  82.3.  But  where  a  contract  is  en- 
tered into  without  any  agreement  as  to 
price,  the  memorandum  is  sufficient,  with- 
out any  specification  of  price.  Hoadly  u. 
M'Laine,  10  Bing.  482.  So  an  order' for 
goods  "on  moderate  terms,"  is  a  suffi- 
cient memorandum  within  the  statute  of 
frauds.  Ashcroft  v.  Morrin,  4  Man.  &  G. 
450. 

(ro)  Salmon  Falls  M.  Co.  u.  Goddard, 
14  How.  446. 

(.r)  Ex  parte  Minet,  14  Ves.  189 ;  Ex 
parte  Gardom,  1 5  id.  286 ;  Morris  v.  Sta- 
cey.  Holt,  N.  P.  153. 

(y)  Wain  v.  Warlters,  5  East,  10.  In 
this  case  the  defendant  was  souglit  to  be 
charged  upon  the  following  undertaking  : 
"  Messrs.  Wain  &  Co.,  I  will  engage  to 
pay  you  by  half-past  four  this  day,  fifty-six 
pounds  and  expenses  on  bill  that  amount 
on  Hall.  (Signed)  Jno.  Warlters."  It 
was  objected  by  the  defendant,  that  though 
the  promise,  which  was  to  pay  the  debt  of 
another,  was  in  writing,  as  required  by  the 
statute  of  frauds,  yet  that  it  did  not  ex- 
press the  consideration  of  the  defendant's 
promise,  wMch  was  also  required  by  the 
statute  to  be  in  writing;  and  that  this 
omission  could  not  be  supplied  by  parol 


evidence  ;  and  that  for  want  of  such  con- 
sideration appearing  upon  the  face  of  the 
written  memorandum,  it  stood  simply  as 
an  engagement  to  pay  the  d?bt  of  another 
without  any  consideration,  and  was  there- 
fore nudum  pactum  and  void.  And  the 
court  were  of  this  opinion.  Lord  Ellen- 
borough  said  :  "  In  all  cases  where  by  long 
habitual  construction  the  words  of  a  stat- 
ute have  not  received  a  peculiar  interpre- 
tation, such  as  they  will  allow  of,  I  am 
always  inclined  to  give  to  them  their 
natural  ordinary  signification.  The  clause 
in  question  in  the  statute  of  frauds  has  the 
word  agreement.  And  the  question  is, 
whetlier  that  word  is  to  be  understood  in 
the  loose,  incorrect  sense,  in  which  i:  may 
sometimes  be  used,  as  synonymous  to 
promitie  or  undertaking,  or  in  its  more 
proper  and  correct  sense,  as  signifying 
a  mutual  contract  on  consideration  be- 
tween two  or  more  parties  1  The  latter 
appears  to  me  to  be  the  legal  construction 
of  tlie  word,  to  which  we  are  bound  to  give 
its  proper  effect ;  the  more  so  when  it  is 
considered  by  whom  that  statute  is  said  to 
have  been  drawn,  by  Lord  Uale,  one  of 
the  greatest  judges  who  ever  sat  in  West- 
minster Hall,  who  w.as  as  competent  to 
express  as  he  was  able  to  conceive  the 
provisions  best  calculated  for  carrying  into 
effect  the  purpo.ses  of  that  law.  The  per- 
son to  be  chartred  for  the  debt  of  another 
is  to  be  charged  in  the  form  of  the  pro- 
ceeding against  him,  upon  his  special 
promise;  but  without  a  legal  consideration 
to  sustain  it,  that  promise  would  be  nu- 
dum pactum  as  to  him.  The  statute  never 
meant  to  enforce  any  promise  which  was 
befoi'e  invalid,  merely  because  it  was  put 
in  writing.  The  obligatory  part  is  indeed 
the  promise,  which  will  account  for  the 
word  promise  being  used  in  the  first  part 
of  the  clause,  but  still,  in  order  to  charge 
the  party  making  it,  the  statute  proceeds 
to  require  that  the  agreement,  by  which 
must  bo  understood  the  agreement  in  re- 
spect of  which  the  promise  u.'ns  made,  must 
be  reduced  hilo  writing.     And  indeed  it 
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an  agreement  in  writing,  signed  by  the  parties,  did  not  satisfy 
the  requirements  of  the  statute,  if  it  set  forth  all  the  promises  of 
the  parties,  but  did  not  state  the  consideration  for  them.  In 
this  country,  it  was  doubted  whether  the  consideration  was  in 
fact  an  essential  part  of  the  agreement ;  and  in  some  States  the 
judicial  decisions  have  not  only  denied  this,  but  the  statutes 
have  expressly  declared  the  statement  of  the  consideration  un- 
necessary, (z)       And  if  an  action   be  brought  on  such  agree- 


seems  necessai-y  for  effectuating  the  object 
of  the  stiitute,  tliat  the  coiisitleration  should 
be  set  down  in  writing  as  well  as  the 
promise ;  for  otlierwise  the  consideration 
might  be  illegal,  or  the  promise  might 
have  been  made  upon  a  condition  prece- 
dent, which  the  party  charged  may  not 
afterwards  be  able  to  prove,  the  omission 
of  which  would  materially  vary  the  prom- 
ise, by  turning  that  into  an  absolute 
promise  which  was  only  a,  conditional 
one ;  and  tlien  it  would  rest  altogether  on 
the  conscience  of  the  witness  to  assign 
another  consideration  in  the  one  case,  or 
to  drop  the  condition  in  the  other,  and 
thus  to  introduce  the  very  frauds  and  per- 
juries which  it  was  the  object  of  the  act  to 
exclude,  by  requiring  that  the  agreement 
should  be  reduced  into  writing,  by  which 
the  consideration  as  well  as  the  promise 
would  be  rendered  certain."  This  decis- 
ion has  been  sustained  in  all  the  subse- 
quent cases  in  England.  See  Stadt  v, 
Lill,  9  East,  3+8  ;  Lyon  v.  Lamb,  Fell  on 
Guarantiee,  App.  No.  3  ;  Jenkins  v.  Rey- 
nolds, 3  Brod.  &  B.  14 ;  Saunders  v. 
Walcefield,  4  B.  &  Aid.  595 ;  Morley  u. 
Boothby,  3  Bing.  107  ;  Cole  v.  Dyer,  1 
Cromp.  &  J.  461  ;  James  t).  Williams,  3 
Nev.  &  M.  196  ;  Clancy  v.  Piggott,  4  id. 
496;  Raikes  v.  Todd,  8  A.  &  E.  846; 
Sweet  (^.  Lee,  3  Man.  &  G.  452;  Bain- 
bridge  V.  Wade,  16  Q.  B.  89;  Powers  v. 
Fowler,  4  Ellis  &  B.  571,  30  Eng.  L.  & 
Eq.  225.  It  will  be  seen  that  the  above  de- 
cisions depend  upon  the  technical  mean- 
ing attached  to  the  word  "agreement." 
Therefore,  in  cases  arising  under  the  sev- 
enteenth section,  which  does  not  contain 
the  word  "  agreement,"  it  has  been  held, 
that  the  consideration  need  not  be  ex- 
pressed. Egerton  v.  iMathews,  6  East, 
307.  And  see  per  Alderson,  B.,  in  Mar- 
shall v.  Lynn,  6  M.  &  W.  118. 

(«)  The  leading  case  in  this  country,  in 
opposition  to  Wain  v.  Warlters,  is  Pack- 
ard V.  Richardson,  17  Mass.  122.     In  that 


case  the  action  was  brought  on  an  under- 
taking of  the  defendants  indorsed  on  a 
promissory  note,  and  in  the  words  follow- 
ing :  "  Wo  acknowledge  ourselves  to  be 
holden  as  surety  for  the  payment  of  the 
within  note."  And  the  defendants  were 
held  liable.  Parker,  C.  J.,  after  stating 
that  part  of  the  fourth  section  of  the  stat- 
ute upon  which  the  question  arose,  said  : 
"  The  obvious  purpose  of  the  legislature 
would  seem  to  be,  to  protect  men  from 
hasty  and  inconsiderate  engagements,  they 
receiving  no  beneficial  consideration  ;  and 
against  a  misconstruction  of  their  words 
by  the  testimony  of  witnesses,  who  would 
generally  be  in  the  employment  and  under 
the  influence  of  the  party  wishing  to  avail 
himself  of  such  engagements.  To  remove 
this  mischief,  the  promise  or  engagement 
shall  be  in  writing  and  signed  ;  in  order 
that  it  may  be  a  deliberate  act,  instead 
of  the  effect  of  a  sudden  impulse,  and 
may  be  certain  in  its  proof,  instead  of 
depending  upon  the  loose  memory  or 
biased  recollection  of  a  witness.  The 
agreement  shall  be  in  writing ;  what 
agreement?  Tlie  agreement  to  pay  a 
debt,  which  he  is  under  no  legal  or  moral 
obligation  to  pay,  but  which  he  shall 
be  held  to  pay,  if  he  agrees  to  do  it, 
and  signs  such  agreement.  This  appears 
to  be  the  whole  object  and  design  of  the 
legislature ;  and  this  is  effected  without  a 
formal  recognition  of  a  consideration; 
which,  after  all,  is  more  of  a  technical 
requisition  than  a  substantial  ingredient  in 
this  sort  of  contracts.  And  it  would  seem 
further,  that  the  legislature  chose  to  pre- 
vent an  inference  that  the  whole  contract 
or  agreement  must  be  in  writing ;  for  it  is 
provided  that  some  memorandum  or  note 
thereof  in  writing  shall  be  sutKcient.  What 
is  this  but  to  say,  that  if  it  appear  by  a 
written  memorandum  or  note,  signed  by 
the  party,  that  he  intended  to  become  an- 
swerable for  the  debt  of  another,  he  shall 
be  bound,  other\vise  not.     How  then  is  it 
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ment,  the  consideration  may  be  proved  by  extrinsic  evidence. 
In  other  States,  however,  the  English  rule  has  prevailed ;  (a) 
but  it  has  been  held,  and  is  undoubtedly  the  prevailing  rule, 
that  although  the  consideration  be  not  named  as  such,  if  it  can 
be  distinctly  collected  from  the  whole  instrument  what  it  really 
was,  this  satisfies  the  statute,  (b) 

Of  the  form  of  the  agreement,  it  need  only  be  said  that  it 


possible,  with  tlicsc  expressions  in  the  stat- 
ute, to  insist  upon  a  formal  agreement, 
containing  all  the  motives  or  inducements 
which  influenced  the  party  to  become 
bound  ?  Yet  such  is  the  decision  of  the 
Court  of  Ivini;'s  Bench,  in  tho  case  of 
Wain  V.  AVarhers."  And  tlie  learned 
judge  then  proceeded  to  a  minute  exami- 
nation of  tiie  decided  cases,  and  arrived  at 
the  conclusion  that  the  principle  declared 
in  Wain  v,  Warlters  ought  not  to  be  sanc- 
tioned. See  to  the  same  effect.  Sage  v. 
Wilcox,  6  Conn.  81;  Tufts  i>.  Tuits,  3 
Woodb.  &  JSI.  456;  Eecd  v.  Evans,  17 
Ohio,  12S;  Gilligiu)  v.  Boardman,  29 
Me.  79;  Adicins  y.  Watson,  12  Texas, 
199.  And  see  How  v.  Kcmball,  2  Mc- 
Lean, ll).'3.  Hargi-nves  v.  Cooke,  1.5  Ga. 
321.  See  also,  Mass.  Rev.  Stat.  c]i.  74, 
§  2.  In  some  States  also  tlie  language 
of  the  statute  has  been  changed,  the  word 
promise  or  some  other  word  being  substi- 
tuted for  the  word  agreement.  A\u\  the 
English  doctrine,  resting  upon  the  teelmi- 
cal  meaning  of  the  word  agreement,  has 
consequently  been  repudiated  in  those 
States.  Violett  v.  Patton,  5  Cranch,  142  ; 
Taylor  v.  Ku^s,  3  Yerg.  330;  Gihnan  c. 
Kiblcr,  5  Humph.  19;  Wren  v.  Pearce,  4 
Smedes  &M.  91. 

(a)  Sears  v.  Brink,  3  Johns.  210;  Rog- 
ers V.  Kneeland,  10  Wend.  218;  Packer 
V.  Willson,  15  id.  34:i ;  Bennett  v.  Pratt, 
4  Denio,  27.5  ;  Staats  v.  Howlctt,  id.  559  ; 
Wyman  l\  Gray,  7  Harris  &  J.  409  ;  El- 
liott V.  Giesc,  7  Harris  &  J.  457  ;  Edelen 
V,  Goitgh,  5  Gill,  103 ;  Henderson  i\ 
Johnson,  fi  Ga.  390.  And  such  is  now  the 
statute  law  of  Ni-w  Y'ork.  See  2  Rev. 
Stat,  part  2,  ch.  7,  tit.  2,  sect.  2  ;  Miller  v. 
Cook,  2.i  X.  Y.  (fl  Smith)  495. 

(6)  Bainbridge  c.  Wade,  16  Q.  B.  89,  1 
Eng.  L.  &  Eq.  236  ;  Steele  v.  Hoe,  14  Q. 
B.  431  ;  Goldshede  «.  Swan,  1  Exch.  154; 
KcnnaWay  v.  Treleavan,  5  M.  &  W.  498; 
Chapman  v.  Sutton,  2  C.  B.  634  ;  Haigh 
V.  Brooks,  10  A.  &  E.  309;  Newbury  v. 
Armstrong,  6  Bing.  201  ;  Shortrede  u. 
Cheek,  3  Nev.  &  M.866  ;  Pcato  ;;.  Dieken, 


1  Cromp.,  M.  &  R.  322  ;  Lysaght  v. 
Walker,  5  Bligh,  n.  s.  1 ;  Jarvis  v.  Wil- 
kins,  7  M.  &  W.  410;  Rogers  v.  Knee- 
land,  10  Wend.  218, 13  Wend.  114  ;  Mar- 
quand  I'.  Hipper,  12  Wend.  520;  Water- 
bury  V.  Graham,  4  Sandf.  215;  Laing  v. 
Lee,  1  Spencer,  337.  In  the  following 
cases  the  consideration  did  not  sufficiently 
appear.  Raikes  v.  Todd,  8  A.  &  E.  846 ; 
James  v.  Williams,  3  Nev.  &  M.  196; 
Bcntham  v.  Cooper,  5  M.  &  W.  621  ; 
Clancy  v.  Piggott,  4  Nev.  &  M.  496  ;  Jen- 
kins V.  Reynolds,  6  J.  B.  Moore,  86; 
Hawes  v.  Armstrong,  1  Scott,  661  ;  Price 
V.  Richardson,  15  M^  &  W.  539;  Wain  v. 
Warlters,  5  East,  10;  Morlev  v.  Boothby, 

3  Bing.  107;  Saunders  i-. 'Wakefield,  "4 
B.  &  Aid.  595;  Jenkins  u.  Kryiiolds,  3 
Brod.  &  B.  14.  Even  "value  received" 
has  been  said  to  be  enougli.  Watson  v. 
McLaren,  19  Wend.  557;  Day  v.  Elmore, 

4  Wise.  190;  f'lioper  r.  Dedrick,  22  Barb. 
516.  The  consideration  may  be  collected 
from  the  whole  instrument,  and  may  be 
inferred  from  its  character  as  well  as  its 
terms.  It  need  not  therefore  be  ex])ressed 
in  a  guaranty  written  upon  a  conteinpora/- 
neous  agreement  expressing  a  considera- 
tion ;  f"ur  tile  agreement  and  the  guaranty 
of  its  performance  being  contemporaneous, 
tile  consideration  for  the  one  enures  to  and 
su.-tains  the  other.  Bailey  v.  Freeman,  11 
Johns.  221.  Hanford  v.  Rogers,  11  Barb. 
18.  Sn,  too,  if  the  agreement  upon  wliich 
tho  contemporaneous  guaranty  is  written 
itself  imports  a  consideration  ;  as  if  it  be 
an  instrument  under  seal,  or  a  promissory 
note.  Leonnard  v.  Vredenburgh,  8  Johns. 
29;  Manrow  v.  Durham,  3  Hill,  584; 
Childs  r.  Barnuin,  11  Barb.  14.  The 
words  "  value  received"  have  been  held 
sufficiently  to  express  a  consideration. 
Watson  V.  McLaren,  19  Wend.  557  ; 
Douglass  V.  Howland,  24  Wend.  35  ;  Ed- 
elen V.  Gough,  5  Gill,  103.  Where  the 
words  import  either  a  past  or  a  concurrent 
consideration,  the  latter  construction  will 
be  given.  See  eases  cited  dt  the  begin- 
ning of  this  note. 
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must  be  adequately  expressive  of  the  intent  and  obligation  of 
the  parties.  It  may  be  one  or  many  pieces  of  paper ;  provided 
that  the  several  pieces  are  so  connected  by  mutual  reference 
or  otherwise  that  there  can  be  no  uncertainty  as  to  the  mean- 
ing and  effect  of  them'  all,  when  taken  together  and  viewed 
as  a  whole,  (c)  But  this  connection  of  several  parts  cannot  be 
established  by  extrinsic  evidence,  (d)  If  there  is  an  agreement 
on  one  paper,  and  something  additional  on  another,  and  a  sig- 
nature on  another  paper,  that  is  not  a  written  and  signed  agree- 
ment, unless  these  several  parts  require  by  their  own  statement 
the  union  of  the  others ;  for  if  they  may  be  read  apart,  or  in 
other  connections,  evidence  is  not  admissible  to  prove  that  they 
were  actually  intended  to  be  read  together.  In  general,  the 
written  agreement  must  be  certain ;  but  it  may  be  certain  in 
itself;  (e)  that  is,  it  may  itself  declare  the  purposes  and  prom- 
ises of  the  agreement  definitely ;  or  it  may  be  capable  of  being 
made  certain  by  reference  to  a  certain  standard.  (/)  K  a  con- 
tract be  in  its  nature  entire,  and  in  one  part  it  satisfies  the  stat- 
ute, and  in  others  does  not,  then  it  is  altogether  void.  {§•)     But 

(c)  Brettel  v.  Williams,  4  Exch.  623 ;  7  T.  R.  201  ;  Vauglian  v.  Hancock,  3  C. 
Tawney  v.  Crowther,  3  Bro.  Ch.  318;  B.  766  ;  Lexincton  «.  Clarke,  2  Vent.  223; 
Saunderson  v.  Jackson,  2  B.  &P.  238;  jMecheleii  v.  Williams,  7  A.  &  E.  49; 
Foster  v.  Halo,  3  Ves.  696;  5  id.  308;  Thomas  u.  Williams,  10  B.  &  C.  664; 
"Western  v.  Russell,  3  Ves.  &  B.  187  ;  Al-  Harman  v.  Reeve,  18  C.  B.  587  ;  Looniis 
leu  V.  Bennett,  3  Taunt.  169;  Ide  v.  v.  Newliall,  l.'j  Pick.  1.59.  In  Irvine  v. 
Stanton,  15  Vt.  685 ;  Toomcr  v.  Dawson,  Stone,  6  Cush.  508,  it  was  held,  that  a  con- 
Cheves,  68.  See  also,  Ridgway  v.  W.ir-  tract  for  the  purchase  of  coals  at  Phila- 
ton,  6  H.  L.  Cas.  238.  delphia,  and  to  pay  for  the  freight  of  the 

(d)  Clinan  c.  Cooke,  1  Sch.  &  L.  22  ;  same  to  Boston,  if  void  by  the  statute  of 
Brodie  v.  St.  Paul,  1  Ves.  326  ;  Ide  v.  frauds  as  to  the  sale,  is  void  also,  and  can- 
Stanton,  15  Vt.  685;  Parklmrst  v.  Van  not  be  enforced,  as  to  the  freight;  though 
Cortlandt,  1  Johns.  Ch.  273.  the  latter  part,  if  it  stood  alone,  would  not 

(e)  Abeel  v.  Radcliff,  13  Johns.  297 ;  be  within  the  statute.  The  declaration  in 
Dodge  V.  Lean,  id.  503 ;  Nichols  v.  John-  this  case  contained  the  common  counts, 
son,  10  Conn.  192.  and  also  a  special  count.     And  Jfe'a;//",  J., 

{/)  Owen  V.  Thomas,  3  Mylne  &  K.  after  showing  that  the  plaintiff  couid  not 
353.  In  this  case  an  agreement  in  writ-  recover  on  the  special  count,  on  the  ground 
ing  for  the  sale  of  a  house,  did  not  by  de-  of  variance,  said  :  "  The  remaining  ques- 
Bcription  ascertain  the  particular  house,  tion  is,  whether  the  good  part  of  the  con- 
but  it  referred  to  the  deeds  as  being  in  the  tract  before  us  can  be  separated  from  the 
possession  of  a  person  named  in  the  agree-  bad,  so  that  the  plaintiff  can  enforce  the 
ment.  The  court  held  the  agreement  suf-  part  which  is  good,  on  his  general  counts. 
ficiently  certain,  if  it  could  be  ascertained.  And  we  are  of  opinion  that,  from  the  na- 
by  an  inquiry  before  the  master,  that  the  ture  of  the  contract,  this  cannot  be  done, 
deeds  in  the  possession  of  the  person  It  is  in  its  nature  entire.  The  part -which 
named  referred  to  the  house  in  question.  respects  the  transportation  stands  wholly 

{(/)  Cooke  w.  Toombs,  2  Anstr.  420 ;  Lea  on  the  other  part  which  respects  the  sole, 

V.  Barber,  id.  425,  n. ;  Chater  u.  Beckett,  and  which  is  invalid;  and  both  must  fall 
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if  these  parts  are  severable,  then  it  may  be  good  in  part,  and 
void  in  part.  (/() 

If  a  contract  in  writing  be  sued,  it  may  be  shown  in  defence 
that  the  contract  has  been  altered,  orally,  by  agreement.  But  if 
the  plaintiff  sues  on  a  written  contract,  and  must  show  oral 


together.  The  transporting  of  the  coal, 
apart  tVom  the  sale  of  it,  was  of  no  bene- 
fit to  tlie  defendants,  and  could  not  hare 
been  contemplated  by  either  party  as  a 
thing  to  be  paid  for  or  to  be  done,  except 
in  connection  with  the  sale.  The  ca»e 
tlierefore  does  not  fall  within  the  principle 
advanced  by  the  counsel  for  the  plaintiff, 
and  sustained  by  the  authorities.  The 
good  part  of  the  contract  cannot  practi- 
cally be  severed  from  the  bad,  and  sepa- 
rately enforced."  So  where  an  agreement 
was  made  for  the  sale  by  the  plaintiff  to 
tlie  defendant  of  the  plaintiff's  crop  of 
hemp,  then  on  hand,  and  in  like  manner 
his  crops  to  be  raised  the  two  succeeding 
years,  it  was  lield,  that  tlie  wliole  contract 
came  witliin  the  statute  of  frauds,  as  a 
contract  not  to  be  pcrtbimed  within  tlie 
space  of  one  year ;  and  that  the  part  of 
tlic  conti'aet  Aviiich  related  to  the  crop  of 
hemp  on  hand,  could  not  be  severed  from 
the  rest.  So  in  Thayer  i'.  Rock,  13  Wend. 
53,  it  was  licId,  that  a  contract  made  as 
well  for  the  sale  of  real  as  of  personal  prop- 
erty, which  is  entire,  founded  upon  one 
and  the  same  consideration,  and  is  not  re- 
duced to  writing,  is  void,  as  well  in  re- 
spect to  the  personal  as  the  real  property, 
the  subject  of  the  contract.  Sec  also,  ante, 
vol.  I,  p.  454.     And  see  next  note. 

(7i)  IVIavfield  r.  ■Wadslev,  3  B.  &  C. 
357.  In  Wood  .■.  Benson,  2  Cromp.  &  J. 
94,  an  action  was  brought  by  the  clerk  of 
the  lliinelici.lcr  ( ias  "Works,  on  the  follow- 
ing guaranty,  signed  by  the  defendant  : 
"I,  the  undersigned,  do  hereby  engage  to 
pay  the  directors  of  the  ]\ranrhestcr  Gas 
Works,  or  their  collector^  for  all  the  gas 
v.'hii.-li  may  be  consumed  in  the  ]\Iinor 
Tlieaire,  and  by  the  lamps  outside  the 
theaire,  during  the  time  it  is  occupied  by 
my  brother-in-law,  Mr.  Neville  ;  and  I  do 
also  agi-ee  to  pay  for  all  arrears  which 
may  be  now  due."  The  declaration  con- 
tained the  common  counts.  It  \\a3  ob- 
jected by  the  defendant,  1st,  that  there  w-as 
no  consideration  apparent  on  the  face  of 
the  instrument  for  the  promise  to  pay  the 
arrears  ;  and,  2d,  that  the  agreement  being 
therefore  void  as  to  part  under  the  statute 
of  frauds,  was  void  as  to  the  whole.     And 


in  support  of  the  second  objection,  he  cited 
Lea  V.  Barber,  Lexington  v.  Clarke,  Chater 
V.  Beckett,  and  Thomas  v.  Williams.  But 
the  objection  was  not  sustained.  Bayley,  B., 
said :  "  I  take  it  to  be  perfectly  clear  that  an 
agreement  may  be  void  as  to  one  part, 
and  not  of  necessity  void  as  to  the  other. 
There  are  many  cases  in  the  books  where 
a  contract  has  been  held  good  in  part  and 
bad  in  pait.  A  bond  may  be  good,  though 
the  condition  is  good  in  part  and  illegal 
in  part.  I  am  therefore  of  opinion  that  it 
by  no  means  follows  that,  because  you 
cannot  sustain  a  contract  in  the  whole, 
you  cannot  sustain  it  in  part,  provided 
your  declaration  be  so  framed  as  to  meet 
the  proof  of  that  part  of  the  contrart  which 
is  good.  In  each  of  the  cases  refeiTed  to 
for  the  purpose  of  showing  that  the  con- 
tract, if  void  in  part,  was  void  in  toto,  there 
was  a  failure  of  proof.  The  declaration 
in  each  of  those  cases  stated  the  entire 
promise,  as  well  that  patt  which  was  void 
as  that  which  was  good.  I  think,  there- 
fore, that  these  cases  are  to  be  supported  on 
the  principle  of  the  failure  of  proof  of  the 
contract  stated  in  the  declaration  ;  but  that 
they  do  not  establish  that,  if  you  can  sep- 
arate the  good  part  from  the  bad,  you  may 
not  enforce  such  part  of  the  contract  as  is 
good.  I  am  therefore  of  opinion,  that  the 
venlict  must  stand  for  the  amount  of  the 
gas  suljsc(|uently  supplied."  To  the  same 
effect  as  Hand  v.  Mather,  1 1  Cush.  1 
That  was  an  action  for  work  and  labor  on 
three  houses  belonging  to  the  defendant. 
The  plaintiff  began  his  work  under  a  con- 
tract with  one  Whiston,  who  was  building 
the  hou,5es  for  the  defendant.  Whiston 
failed,  and  the  jilaintiff  refused  to  go  on 
with  his  work.  The  defendant  then  told 
the  plaintiff  to  ])roceed  with  his  work,  and 
lie  would  pay  him  for  what  he  had  done, 
as  well  as  for  what  he  should  do.  The 
plaintiff  then  went  forward  and  finished 
his  work.  The  declaration  contained  the 
common  counts.  It  wa,s  ofijectcd  by  the 
defendant,  that  as  a  part  of  the  contract 
was  clearly  within  the  statute  of  frauds, 
the  whole  must  fail.  But  the  objection 
was  overruled,  and  the  court  held,  in  con- 
formity with  Wood  t).  B 
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alteration  in  order  to  maintain  his  action,  this  is  no  compliance 
with  the  statute,  (i) 

Let  us  now  look  at  the  particular  clauses  of  the  fourth  and 
seventeenth  sections. 

The  first  clause  relates  to  the  promise  of  an  executor  or  ad- 
ministrator to  answer  damages  out  of  his  own  estate.  In  re- 
gard to  this  it  has  been  held,  that  where  an  executor  gives  a 
bond  to  the  judge  of  probate  to  pay  debts  and  legacies,  this  is 
an  admission  of  assets,  and  estops  him  from  denying  them; 
and  therefore  a  promise  by  him  to  pay  a  debt  of  the  testator 
wiU  be  taken  to  pay  it  out  of  sufScient  assets,  and  therefore  not 
to  be  a  promise  "  to  answer  damages  out  of  his  own  estate,"  and 
consequently  not  Avithin  the  statute;  and  it  need  not  be  in 
writing.  (_;')  In  those  States  in  which  the  written  agreement  or 
memorandum  should  contain  the  consideration,  some  new  con- 
sideration must  be  shown;  but  a  very  slight  consideration 
suffices. 

There  is  said  to  be  this  difference  between  an  executor  and 
an  administrator.  An  executor  derives  his  title  from  the  will 
of  his  testator,  and  the  office  and  interest  are  completely  vested 
in  him,  by  the  testator's  death,  and  his  promise  is  within  the 
statute,  although  made  before  probate  of  the  wiU.  But  an  ad- 
ministrator derives  title  from  the  probate ;  and  if  he  make  a 
promise  in  expectation  of  administration,  but  before  the  actual 
grant,  this  promise  is  not  within  the  statute,  although  he  sub- 
sequently becomes  administrator,  (k) 

The  second  clause  relates  to  a  promise  "  to  answer  for  the 
debt,  default,  or  miscamage  of  another  person."  This  clause 
covers  all  guaranties,  and  is  of  great  importance  in  reference  to 
them.  Its  general  effect  is,  to  make  it  necessary  that  all  col- 
lateral promises  should  be  in  writing.  The  distinction  between 
those  which  are  collateral  and  those  which  are  original  has  al- 
ready been  considered ;  and  it  is  sufficient  to  say,  in  this  con- 
nection, that  only  when  the  promise  is  distinctly  collateral,  is  it 

plaintifF  was  entitled  to   recover  for  the  ( /)  Stebbins  w.  Smith,  4  Pick.  97.     But 

work  done  subsequent  to  the  defendant's  see  Silsbee  v.  Ingalls,  10  id.  526. 

promise.  W  TomUnsoa  v.  Uill,  Ambl.  330. 
(i)  Dana  v.  Hancock,  30  Vt.  616. 
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within  this  clause  of  the  statute,  (l)  Nor  is  it  then  materia] 
whether  the  promise  is  made  before  or  after  the  delivery  of  the 
goods,  (ot) 

From  the  very  definition  of  a  collateral  promise,  it  follows 
that  there  must  be  some  one  who  owes  the  debt  directly.  There 
must  exist  an  original  liability,  as  the  foundation  for  the  collat- 
eral liability.  And  one  of  these  liabilities  must  be  entirely  dis- 
tinct from  the  other.  If  therefore  the  creditor  trusted  to  one  of 
the  parties  more  than  to  the  other,  but  did  in  fact  trust  to  one 
together  with  the  other,  it  is  not  within  the  statute.  And  in 
ascertaining  whether  this  original  and  distinct  liability  exists, 
and  then  a  collateral  one  founded  upon  it,  the  court  will  look  to 
the  intentions  of  the  parties,  as  they  may  be  inferred  from  all 
the  circumstances  of  the  case  and  of  the  parties,  (n)     At  the 


(/)  la  the  absence  of  evidence  showing 
distinctly  that  a  promise  is  collateral,  it 
will  be  treated  as  an  original  promise. 
This  point  is  well  illustrated  by  the  case 
of  Beaman  «.  Russell,  20  Vt.  2(i.).  That 
was  an  action  on  a  written  instrument 
signed  by  the  defendant,  whcrchy  he 
ao;reei.l  with  the  phtintitf  to  indemnify  him 
for  signing,  together  with  three  other  i)cr- 
sons,  two  promissory  notes  payable  to  the 
Bunk  of  Kutland.  It  appeared  that  the 
notes  in  question  were  discounted  by  the 
Bank  of  Kutland  ;  that  they  were  not  paid 
at  maturity,  and  were  afterwarils  paid  by 
the  plaintitf.  It  was  objected  by  the  de- 
fendant that  the  promise  was  within  the 
statute  of  frauds,  as  being  a  collateral 
promise,  and  was  therefore  not  binding, 
because  no  consideration  appeared  on  the 
fice  of  the  written  instrument.  But  the 
objection  was  not  sustained.  And  Hall, 
J.,  said:  "Although  the  decisions  upon 
the  clause  of  the  statute  relied  upon  by 
the  defendant  are  not  all  reconcilable  with 
each  other,  yet  it  seems  agreed  in  all  the 
cases,  that  if  the  promise  is  not  collateral 
to  the  liability  of  some  other  person  to  the 
same  party,  it  is  not  within  the  statute. 
Eastwood  V.  Kenyon,  U  A.  &  E.  438. 
In  this  case,  unless  there  was  some  person 
liable  to  indemnify  the  plaintiff  for  signing 
the  notes  to  the  Bank  of  Eutland,  other 
than  the  defendant,  his  undertaking  was 
an  original  and  not  a  collateral  one.  Does 
it  appear  from  the  writing  offered  in  evi- 
dence, either  in  connection  with  the  notes 
or  without   them,  that  any  other  person 


than  the  defendant  was  in  any  manner 
liable  to  the  plaintiff?  If  the  plaintiff  had 
signed  the  notes  with  the  other  makers  of 
them,  as  their  surety  and  at  their  request, 
the  law  would  have  implied  a  promise 
from  them,  to  indemnify  him.  But  there 
is  no  evidence  that  he  signed  as  surety. 
Tor  aught  that  appears,  the  liability  to  the 
Bank  of  Kutland  might  have  been  incurred 
for  the  sole  benefit  of  the  defendant,  and 
he  might  have  agreed  to  indemnify  the 
other  signers  in  the  same  manner  that  he 
did  the  plaintiff.  Besides,  there  is  no  proof 
that  the  plaintiff  signed  the  note  at  the  re- 
quest of  the  other  signers.  The  writing 
shows  that  ho  signed  at  the  request  of  the 
defendant,  and  on  his  promise  to  indem- 
nify him ;  and  this  fact  would  be  calcu- 
lated to  rebut  any  presijraption  that  he 
signed  at  tlie  request  of  the  others,  even 
if  his  name  had  appeared  on  the  notes 
as  surety.  In  the  absence  of  all  evidence 
that  there  was  a  liability  of  any  other 
person  to  the  plaintiff,  to  which  the  de- 
fendant's promise  could  have  been  col- 
lateral, it  must  be  treated  as  an  original 
promise  not  within  the  statute." 

(7n)  Matsou  v.  Wharam,  2  T.  K.  80  ; 
Jones  V.  Cooper,  Cowp.  227  ;  Peekham  v. 
Faria,  3  Doug.  13  ;  Bronson  v.  Stroud,  2 
MeMuUan,  372. 

(«)  Keate  v.  Temple,  1  B.  &P.  I.158.  In 
this  case  the  defendant,  the  first  lieutenant 
of  his  majesty's  shi  p,  the  Boyne,  applied  to 
the  plaintiff,  a  slop-seller,  to  furnish  the 
crew  with  new  clothes,  saying  that  hewould 
see  him  paid  at  the  pay  table.     The  plain 
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same  time,  however,  it  must  be  remembered,  that  the  expres- 
sions used  by  the  parties  are  the  first  and  the  most  dhect  evi- 
dence of  their  intention  ;  and  the  proper  effect  and  construction 
of  the  various  expressions  used  in  transactions  of  this  kind  are 
well  illustrated  by  Lord  Holt,  (o) 

It  is  quite  certain,  as  has  been  said,  that  the  party  for  whom 
the  promise  has  been  made  must  be  liable  to  the  party  to 
whom  it  is  made ;  {p)  and  it  is  equally  necessary  that  he  con- 


tifF  having  supplied  tlie  clothes,  and  the 
Boyne  having  been  afterwards  burnt  and 
the  crew  dispersed,  this  action  was  Ijrought 
against  the  defendant  to  recover  the 
amount.  The  plaintiif  liaving  obtained  a 
verdict  for  £576  7s.  8rf.,  a  new  trial  was 
ordered.  And  Eyrs,  C.  J.,  upon  the  occa- 
sion of  making  the  rule  for  a  new  trial  abso- 
lute, placed  much  stress  upon  the  fact  that 
clothes  to  so  large  an  amount  were  fur- 
nislied,  and  also  upon  the  peculiar  relation 
in  which  the  defendant  stood  to  the  crew. 
"  There  is  one  consideration,"  said  he, 
"  independent  of  every  thing  else,  which 
weighs  so  strongly  with  me,  that  I  sliould 
wish  this  evidence  to  be  once  more  sub- 
mitted to  the  jury.  The  sum  recovered  is 
£576  7s.  %d.  And  tliis  against  a  lieuten- 
ant in  the  navy ;  a  sum  so  large  that  it 
goes  a  great  way  towards  satisfying  my 
mind  that  it  never  could  have  been  in  the 
contemplation  of  the  defendant  to  make 
himself  liable,  or  of  the  slop-seller  to  fur- 
nish the  goods  on  his  credit,  to  so  large  an 
amount.  I  can  hardly  think,  that  liad  the 
Boi/iie  not  been  burnt,  and  tlie  plaintiff 
been  asked  whether  he  would  have  the 
lieutenant  or  the  crew  for  his  paymaster, 
but  tliat  he  would  have  given  the  prefer- 
ence to  the  latter From  the  nature 

of  the  case  it  is  apparent  that  the  men 
were  to  pay  in  the  first  instance ;  the  de- 
fendant's words  were,  '  I  will  see  you  paid 
at  the  pay  table ;  are  you  satisfied  ? '  and 
the  answer  then  was,  '  Perfectly  so.'  The 
meaning  of  which  was,  tliat  however  un- 
willing tlie  men  miglit  be  to  pay  them- 
selves, the  officer  would  take  care  that 
they  should  pay.  The  question  is,  whether 
the  slop-man  did  not  in  fact  rely  on  the 
power  of  the  officer  over  the  fund  out  of 
which  the  men's  wages  were  to  be  paid, 
and  did  not  prefer  giving  credit  to  that 
fund,  rather  than  to  the  lieutenant,  who, 
if  we  are  to  .judge  of  him  by  others  in  the 
same  situation,  was  not  likely  to  be  able 
o  raise  so  large  a  sum."     So  in  the  case 


of  Norris  II.  Spencer,  18  Me.  324,  the 
court  declare  that  whether  the  contract  of 
one  who  engages  to  be  responsible  for 
another,  is  to  be  regarded  as  an  original 
and  joint,  or  as  a  collateral  one,  must  de- 
pend upon  the  intention  of  the  parties,  to 
be  ascertained  from  the  natui-e  of  it,  and 
the  language  used.  And  see  Moses  p. 
Norton,  36  Me.  113  ;  Bcebe  v.  Dudley,  6 
Foster,  249  ;  Bushee  v.  Allen,  31  Vt.  631. 

(o)  Watlcius  V.  Perkins,  1  Ld.  Raym. 
224.  "If,"  said  he,  "A  promise  B,  being 
a  surgeon,  that  if  B  cure  D  of  a  wound, 
he  will  see  him  paidj  this  is  only  a  prom- 
ise to  pay  if  D  does  not,  and  therefore  it 
ought  to  he  in  writing,  by  the  statute  of 
frauds.  But  if  A  promise  in  such  case 
that  he  will  be  B's  paymaster,  whatever 
he  shall  deserve,  it  is  immediately  the  debt 
of  A,  and  he  is  liable  without  writing." 
And  in  Norris  v.  Spencer,  18  Me.  324, 
already  cited,  where  a  written  contract 
was  made  in  form  between  two,  and  sigued 
by  the  parties  named,  and  at  the  same  time 
a  third  person  added  "  I  agree  to  be  se- 
curity for  the  promisor  in  the  above  con- 
tract," with  his  signature,  the  latter  was 
held  as  a  joint  promisor. 

(p)  It  is  now  well  settled,  that  in  or- 
der to  bring  a  promise  within  this  clause 
of  the  statute,  it  must  be  made  to  the 
party  to  whom  the  person  undertaken  for 
is  liable.  "  The  statute,"  says  Parke,  B., 
in  Hargreaves  v.  Parsons,  13  M.  &  W. 
561,  "applies  only  to  promises  made  to 
the  persons  to  whom  another  is  already,  or 
is  to  become,  answerable.  It  must  be  a 
promise  to  be  answerable  for  a  debt  of, 
or  a  default  in  some  duty  by,  that  other 
person  towards  the  promisee."  A  promise, 
therefore,  by  A  to  B,  to  pay  a  debt  due 
from  B  to  C,  is  not  within  the  statute. 
This  last  point  was  first  presented  for  ad- 
judication in  Eastwood  v.  Kenyon,  1 1  A. 
&  E.  438.  The  facts  in  that  case  were, 
that  the  plaintiff  was  liable  to  one  Black- 
burn on  a  promissory  note ;  and  the  de- 
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tinue  liable  after  the  making  of  the  promise.     In  other  words 
the  promise  of  the  party  undertaking  must  not  have  the  eifect, 


fendant,  for  a  consideration,  promised  the 
plaintitt'  to  pay  and  discliarge  the  note  to 
Blackbui-n.  And  Lord  Denman  said,  "If 
the  promise  had  been  made  to  Blackburn, 
doubtless  the  statute  would  have  applied  ; 
it  would  tlien  have  been  strictly  a  promise 
to  answer  for  the  debt  of  another ;  and 
the  argument  on  the  part  of  the  defendant 
is,  that  it  is  not  the  less  the  debt  of  another, 
because  the  promise  is  made  to  that  other, 
namely,  the  debtor,  and  not  to  the  credi- 
tor, the  statute  not  having  in  terms  stated 
to  whom  the  promise,  contemplated  by  it, 
is  to  be  made.  But  upon  consideration, 
we  are  of  opinion  that  the  statute  applies 
only  to  promises  made  to  the  person  to 
whom  another  is  aiiswcral)le.  We  are 
not  aware  of  any  case  in  which  the  point 
has  arisen,  or  in  which  any  attempt  has 
been  made  to  put  that  construction  upon 
the  statute  which  is  now  sought  to  be  es- 
tablished, and  which  we  think  not  to  be 
the  true  one."  And  see,  to  the  same 
effect,  Har.;rcaves  v.  Parsons,  1.3  M.  & 
W.  f>6\  ;  Pearce  v.  Bhigravo,  C.  B.  18.55, 
.30  Vavj^.  L.  &  Eq.  510;  Pratt  v.  Hum- 
phrcv,  -I'i  Conn,  .'il?  ;  i;;iil;ci-  v.  Bucldin, 
2  Denio,  45;  Weslfall  v.  P.ir^oiis,  16 
B.arb.  045  ;  Preble  v.  Baldwin,  6  Cush. 
549;  Alger  v.  Sroville,  1  Gray,  391; 
Perkins  v.  Littletiold,  5  Allen,  .370. 
And  in  JSew  York  it  lias  been  held, 
that  the  creditor  may  sue  on  such  a 
promise  made  to  his  debtor,  on  the  ground 
that  he  is  the  person  for  whose  benefit 
the  contract  is  made.  See  Barker  c. 
Bucklin,  2  Denio,  45.  But  see  contra, 
Curtis  V.  Brown,  5  Cush.  488.  It  has 
been  made  a  question,  whether  a  promise 
by  A  to  indemnify  B  for  guaranteeing  a 
debt  due  from  C  to  D  is  within  the  statute. 
It  is  clear,  upon  the  authorities  already 
cited,  that  such  a  promise  is  not  within  tlie 
statute,  as  being  a  promise  to  answer  for 
the  debt  of  C.  For  tliat  purpose  it  must 
have  been  made  to  D,  to  whom  the  delit 
was  due.  And  upon  this  ground  it  was 
held,  when  the  question  was  first  pi-esentcd 
in  Thomas  v.  Cook,  8  B.  &  C.  728,  that 
such  a  promise  was  not  within  the  statute. 
And  Bui//e//,  J.,  said  :  "A  promise  to  in- 
demnify does  not,  as  it  appears  to  me,  fall 
within  either  the  words  or  the  policy  of 
tlie  statute  of  frauds."  And  see,  to  the 
same  effect,  Jones  v.  Shorter,  1  Ga.  294  ; 
Chapin  v.  JMerrill,  4  Wend.  657.  But  in 
the  more  recent  case  of  Green  v.  Cress- 


well,  10  A.  &  B.  453,  a  different  view- 
was  taken  of  the  question,  namely,  that 
the  person  for  whom  the  guaranty  is  given 
is  under  an  implied  contract  to  indemnify 
his  guarantor,  and  that  A's  promise  to 
indemnify  is  collateral  to  this,  and  there- 
fore withiu  the  statute.  And  the  same 
view  was  adopted  in  Kingsley  v.  Baleome 
4  Barb.  131.  But  in  other  cases  it  is  held, 
that  such  a  contract  is  not  within  tho 
statute,  even  upon  this  last  view.  See 
Holmes  ;;.  Knights,  10  N.  H.  175;  Dunn 
V.  West,  5  B.  Mon.  376  ;  Lucas  v.  Cham- 
berlain, 8  id.  276.  The  question  would 
seem  to  depend  upon  the  time  when  the 
promise  of  C,  the  person  for  whom  the 
guaranty  is  given,  arises.  And  this  again 
will  depend  upon  the  particular  circum- 
stances of  the  case.  If  these  are  such  as 
to  authorize  the  inference  that  C  made  an 
adiiiil  pronme  to  indemnify  his  guarantor 
at  the  time  when  the  undertaking  of  A 
was  given,  or  prior  thereto,  the  reasonable 
presumption  is  that  the  promise  of  A  wag 
intended  to  be  collateral.  If,  on  the  other 
hand,  there  is  nothing  in  the  case  from 
wiiich  an  actual  promise  hy  C  can  be  in- 
feri-cd,  and  he  can  only  be  made  liable  on 
a  jiromisc  raised  by  operation  of  law,  from 
B's  having  been  compelled  to  pay  money 
on  his  account,  it  would  seem  to  be  clear 
that  the  promise  of  A  must  be  original. 
For  the  promise  of  C  arises  upon  a  sub- 
sequent and  independent  fact,  after  the 
promise  of  A  has  become  a  complete  and 
valid  contract.  —  Upon  the  principle  stated 
in  the  te.xt,  it  was  held,  in  Bushell  v.  Beavan, 
1  Bing.  N.  c.  103,  that  a  promise  by  A, 
that  B  should  guarantee  the  debt  of  C, 
was  not  within  the  statute.  In  that  case 
the  defendant  undertook  that  one  Mac- 
queen  should  guarantee  to  the  plaintiff 
the  payment  of  certain  freight  due  to  him 
under  a  charter-party  from  one  Lempill. 
And  Tindal,  C.  J.,  said  :  "  The  contract 
appears  to  us  not  to  be  a  contract  to  an- 
swer for  the  debt,  default,  or  miscarriage 
of  any  other  person,  but  a  new  and  im- 
mediate contract  between  the  defendant 
and  the  plaintiffs.  If  Mr.  Macqueen  had 
signed  the  guaranty,  that  guaranty  would, 
indeed,  have  been  within  the  statute  of 
frauds ;  for  his  is  an  express  guaranty  to 
be  answerable  for  the  freight  due  uiider 
the  charter-party,  if  Lempill  did  not  pay 
it.  But  no  person  could  i)e  answerable  on 
the  promise  to  procure  his  signature  but 
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prior  to  its  performance,  of  discharging  the  party  originally 
liable.  Thus,  if  goods  have  been  furnished  by  B  to  C,  and 
charged  to  the  latter,  and  A  now  becomes  responsible  for  them, 
and  B  thereupon  discharges  C,  looking  to  A  only,  and  does  this 
with  the  knowledge  and  consent  of  the  parties,  this  promise  of 
A  is  to  be  regarded  as  an  original  promise,  by  way  of  substitu- 
tion for  the  promise  of  C,  which  it  satisfies  and  discharges,  and 
not  as  collateral  to  the  promise  of  C.  {q)  On  the  other  hand, 
if  the  liability  of  the  original  party  is  to  continue  after  the  per- 
formance of  the  promise,  the  promise  is  equally  out  of  the  stat- 
ute. For  that  cannot  properly  be  called  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  the  per- 
formance of  which  leaves  the  liability  of  that  other  person  the 
same  as  before,  (r) 


the  defendant.  LempiU  had  never  en- 
gaged to  get  the  guaranty  of  Macqueen, 
nor  had  Slaequeen  engaged  to  give  it. 
There  was,  therefore,  no  default  of  any- 
one for  which  the  defendant  made  liimself 
liable  ;  but  he  did  so  simply  upon  his  own 
immediate  contract.  For  as  to  any  de- 
fault of  Lempill  in  paying  the  freight,  the 
action  on  the  undertaking  of  tlie  defend- 
ant could  not  be  dependent  on  that  event ; 
for  it  would  have  been  maintainable  if  the 
guaranty  were  not  signed  at  any  time  after 
the  day  on  which  the  defendant  engaged 
it  should  be  given,  that  is,  long  before  the 
time  when  the  freight  became  payable." 
The  same  prinei))le  was  applied  in  Jar- 
main  V.  Algar,  a  C.  &  F.  249.  There  the 
defendant  promised  to  execute  a  bail  bond 
in  an  action  by  the  plaintiff  against  one 
Flack,  in  consideration  that  the  plaintiff 
would  not  cause  Flack  to  be  arrested. 
The  defendant's  promise  was  held  not  to 
be  within  the  statute,  because  Flack,  the 
person  undertaken  for,  was  not  liable.  It 
should  be  observed,  however,  that  Mr. 
Justice  Cowen,  in  Carville  ').  Crane,  5 
Hill,  483,  was  of  opinion  that  these  two 
cases  proceodi'd  upon  too  literal  a  con- 
struction of  the  statute. 

(q)  Thus,  where  the  defendant  promised 
to  pay  the  debt  of  his  son,  who  was  in 
custody  on  an  execution  at  the  suit  of  the 
plaintiff,  in  consideration  of  his  son's 
being  discliarged  out  of  custody  with  the 
plaintiff's  consent,  it  was  held  that  the 
promise  was  not  within  the  statute,  be- 
cause by  such  discharge  the  debt  of  the 


son  was  extinguished.  Goodman  v.  Chase, 
1  B.  &  Aid.  297  ;  Lane  v.  Burghart, 
1  Q.  B.  933.  So  in  Curtis  u.  Brown, 
5  Cush.  488,  492,  Shaw,  C.  J.  says: 
"When,  by  the  ne^v  promise,  the  old 
debt  is  extinguished,  the  promise  is  not 
within  the  statute  ;  it  is  not  then  a  prom- 
ise to  pay  the  debt  of  another,  which  has 
accrued,  IJiut  it  is  an  original  contract,  on 
good  consideration,  and  need  not  be  in 
writing."  And  see,  to  the  same  effect, 
Bird  V.  Gammon,  3  Bing.  n.  c.  883; 
Butcher  v.  Steuart,  11  M.  &  W.  857; 
Decker  v.  Shaffer,  3  Ind.  187;  Emeriok 
V.  Sanders,  1  Wis.  77  ;  Draughan  i. 
Bunting,  9  Ired.  10;  Stanly  u.  Hendricks, 
13  id.  86 ;  Bason  i>.  Hugtiart,  2  Texas, 
476.  And  see  also,  ante,  vol.  l,pp.  217,220. 
(?■)  Stephens  v.  Squire,  5  Mod.  20.5, 
Comb.  362.  In  this  case  it  appeared  that 
an  action  had  been  brought  against  the 
defendant,  an  attorney,  and  two  others, 
for  appearing  for  the  plaintiff  without  a 
warrant.  The  cause  was  carried  down  to 
be  tried  at  the  assizes  ;  and  the  defendant 
promised,  in  consideration  the  plaintiff 
would  not  prosecute  the  action,  that  he- 
would  pay  ten  pounds  and  costs  of  suit. 
And  now  an  action  was  brought  against 
the  defendant  upon  this  promise.  Sir 
Bartholomew  Sliou-er,  for  the  defendant, 
objected  that  the  promise  was  within  the 
statute.  Holt,  C.  J.,  "  No,  'tis  an  original 
promise,  and  himself  was  liable."  Shower, 
"  What  if  himself  had  not  been  a  part^, 
then  it  were  plainlv  within  the  statute." 
HoU,    C.    J.,    "Put    that    ease   when    it 
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So,  if  the  debt  for  which  one  engages  to  answer,  is  to  be  kept 
alive,  but  to  be  held  for  the  benefit  of  the  guarantor,  the  case  is 
out  of  the  statute.  Thus,  where  one  purchases  the  debt  of 
another  by  his  own  promise,  as  if  A  promised  to  pay  B  a  thou- 
sand dollars  in  three  months,  and  thereupon  B  transferred  to 
him  C's  debt  to  B  for  twelve  hundred  dollars,  payable  in  a  year, 
this  certainly  is  a  purchase  of  a  debt,  and  not  a  promise  to  pay 
the  debt  of  another.  (5) 

It  may  indeed  be  stated  as  a  general  rule,  that  wherever  the 
main  purpose  and  object  of  the  promisor  is  not  to  answer  for 
another,  but  to  subserve  some  purpose  of  his  own,  his  promise 
is  not  within  the  statute,  although  it  may  be  in  form  a  promise 
to  pay  the  debt  of  another,  and  although  the  performance  of  it 
may  incidentally  have  the  effect  of  extinguishing  the  liability  of 
another,  (t)  There  are  several  classes  of  cases  which  may  per- 
haps be  more  satisfactorily  explained  upon  this  principle  than 


comes ;  but  if  A  saith,  do  not  go  on 
ngainst  B,  &c.,  this  bein,^  to  be  performed 
within  a  year,  it  will  bind  him ;  'tis  lilco 
tbe  ca^e  of  buyini;  goods  for  another  man, 
which  is  every  day's  practice.  But  if  A 
saitli,  do  not  go  on  against  B  and  I'll  give 
yon  ten  pounds  in  full  satisfaction  of  that 
action,  that  might  be  within  the  statute ; 
hut  hero  he  appears  to  be  a  party  con- 
cerned in  the  former  action."  It  will  be 
seen  tliat  one  of  tlie  grounds  upon  which 
his  lordship  thonglit  the  case  to  be  out  of 
the  statute,  was  tiiat  the  defendant  was 
one  of  the  parties  oriiiinally  liable.  This 
position  will  be  noticed  hereafter.  But  he 
was  also  of  opinion  that  the  case  would 
have  been  out  of  the  statute,  though  tite 
defendant  had  not  been  cunccrncd  in  the- 
former  action,  for  the  reason  tliat  it  did 
not  appear  that  tlie  ten  pounds  were  to 
T)e  p:ii(l  in  sattsfactiun.  In  other  word-^,  the 
liability  of  the  original  party  would  have 
still  continued,  notwithstanding  the  per- 
formance of  the  defendant's  promise. 
And  see  Noyes  !>.  Humphreys,  11  Grat. 
6.3G.  This  is  also,  we  think,  the  true 
gtouiid  of  the  decision  in  Read  i\  Nash,  1 
Wilson,  ^i05.  It  there  appeared  that  one 
TiKuk,  Ihe  plaintiff's  testator,  had  brought 
an  action  of  assault  and  battery  against 
one  Johnson.  The  cause  being  at  issue, 
the  record  entered,  and  just  coming  on  to 
be  tried,  the  defendant  J!^ash,  being  then 
present    in    court,   in   consideration   that 


Tuack  would  not  proceed  to  trial,  but 
would  withdraw  his  record,  promised  to 
pay  him  fifty  pounds  and  costs.  It  was 
held,  that  the  defendant's  promise  was  out 
of  the  statute.  It  has  sometimes  been  sup- 
posed, that  the  judgment  of  the  court  in 
this  case  proceeded  upon  the  ground,  that 
a  promise  to  answer  for  a  tort  committed 
by  another  was  not  within  the  statute. 
And  some  of  the  language  attributed  to 
the  Lord  Chief  Justice  would  seem  to  jus- 
tify this  opinion.  But  so  far  as  the  decis- 
ion was  based  upon  this  ground,  it  cannot 
now  be  regarded  as  law,  as  we  shall  here- 
after show. 

(,«)  Thus,  where  A  being  insolvent,  a 
verbal  agreement  was  entered  into  between 
several  of  his  creditors  and  B,  whereby  B 
agrccil  to  pay  the  creditors  10s.  in  the 
pound  in  satisfaction  of  their  debts,  which 
they  agreed  to  accept,  and  to  assign  their 
debts  to  B  ;  —  it  was  held,  that  this  agree- 
ment was  not  within  the  statute  of  frauds, 
not  being  a  collateral  promise  to  pay  the 
debt  of  another,  but  an  original  contract 
to  purchase  the  debts.  Austey  v.  Marden, 
4  B.  &  P.  124. 

{/)  This  rule  is  very  clearly  stated  and 
fully  illustrated  by  Shaw,  C.  J.,  in  Nelson 
V.  Boynton,  3  IVtet.  .396.  He  there  says  : 
"  The  terms  original  and  collateral  prom- 
ise, though  not  used  in  the  statute,  are 
convenient  enough  to  distinguish  between 
tlie   cases,  wbero  the   direct  and  leading 
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upon  any  other.  Thus,  if  a  creditor  has  a  lien  on  certain  prop 
erty  of  his  debtor  to  the  amount  of  his  debt,  and  a  third  person, 
who  also  has  an  interest  in  the  same  property,  promises  the 
creditor  to  pay  the  debt  in  consideration  of  the  creditor's  relin- 
quishing his  lien,  this  promise  is  not  within  the  statute,  (u) 
The  performance  of  the  promise,  it  is  true,  will  have  the  effect 
of  discharging  the  original  debtor ;  but  there  is  no  reason  to 
suppose  that  this  constituted,  in  any  degree,  the  inducement  to 
the  promise,  or  was  at  all  in  the  contemplation  of  the  promisor. 
So  if  A,  who  is  indebted  to  B,  assigns  to  him  in  payment  a 
debt  due  from  himself  to  C,  with  a  guaranty  that  C  shall  pay 
it  to  B  when  it  becomes  due,  the  transaction  is  not  within  the 
statute.  For  although  the  undertaking  of  A  is  in  form  a  prom- 
ise to  answer  for  the  debt  of  another,  his  object  is  merely  to  pay 
a  debt  of  his  own  in  a  particular  way.  (v)     And,  generally,  a 


object  of  tlie  promise  is,  to  become  the 
smrety  or  guarantor  of  another's  dcl)t,  and 
those  where,  although  the  effect  of  the 
promise  is  to  pay  the  debt  of  another,  yet 
the  leading  object  of  the  undertaker  is,  to 
Bubserve  or  promote  some  interest  or  pur- 
pose of  his  own.  The  former,  whether 
made  before  or  after,  or  at  the  same  time 
with  the  promise  of  the  principal,  is  not 
valid,  unless  manifested  by  evidence  in 
wilting ;  the  latter,  if  made  on  good  con- 
sideration, is  unaffected  by  the  statute, 
because,  although  the  effect  of  it  is  to  re- 
lease or  suspend  the  debt  of  another,  yet 
that  is  not  the  leading  object  on  the  part 
of  the  promisor."  And  see  Alger  v.  Sco- 
ville,  1  Gray,  391 . 

(m)  The  leading  case  upon  this  point  is 
Williams  v.  Leper,  3  Burr.  1886.  There 
one  Taylor,  a  tenant  to  the  plaintiff,  being 
in  arrear  for  rent,  and  insolvent,  conveyed 
all  his  effects  for  the  benefit  of  his  credi- 
tors. They  employed  the  defendant,  as  a 
broker,  to  sell  the  effects  ;  and  accordingly 
he  advertised  a  sale.  On  the  morning  of 
the  sale,  the  plaintiff  came  to  distrain  the 
goods  in  the  house ;  whereupon  the  de- 
fendant promised  to  pay  the  arrear  of  rent, 
if  hp  would  desist  from  distraining ;  and 
he  did  thereupon  desist.  U|)on  these  facts 
the  court  held,  that  tnu  defendant's  promise 
was  not  within  the  statute.  To  the  same 
effect  is  iloulditch  e.'.  Milne,  3  Esp.  86. 
There  the  plaintiff  had  in  his  po.ssossion 
certain  carriages  belonging  to  one  Copey, 
npou  which  he  had  a  lien  for  repairs. 


The  defendant,  in  consideration  that  the 
plaintiff  would  relinquish  his  lien,  and 
give  up  the  carriages  to  him,  promised  to 
pay  the  plaintiff  the  amount  due  him. 
And  Lord  Etdon  held  the  case  to  be  out 
of  the  statute,  on  the  principle  established 
hv  Williams  v.  Leper.  And  see  further, 
Barren  v.  Trussell,  4  Taunt.  117  ;  Sling- 
erlnnd  v.  Morse,  7  Johns.  463  ;  Hindman 
V.  Langford,  3  Strobh.  207 ;  Blount  v. 
Hawkins,  19  Ala.  100;  Allen  v.  Thomp- 
son, 10  N.  H.  32,  cited  ante,  vol.  11.  p.  9, 
note  (()  ;  Randle  v.  Harris,  6  Yerg.  508, 
cited  ante,  vol.  II.  p.  10,  note  (y). 

(v)  Thus,  in  Johnson  v.  Gilbert,  4  Hill, 
1 78,  the  defendant  being  indebted  to  one 
Sherwood  in  the  sum  of  twenty-five  dol- 
lars, the  plaintiff,  at  the  defendant's  re- 
quest, paid  that  debt,  in  consideration 
whereof  the  defendant  transferred  to  the 
plaintiff  the  note  of  one  Eastman,  payable 
to  himself  The  defendant  also  indorsed 
upon  the  note  a  guaranty  that  it  would  be 
paid  ;  and  upon  this  guaranty  tlie  action 
was  brought.  It  was  held,  that  the  case 
was  not  within  the  statute  of  frauds. 
Branson,  J.,  said  :  "  The  statute  of  frauds 
has  notliing  to  do  with  the  case.  That 
only  applies  where  the  person  making  the 
promise  stands  in  the  relation  of  a  surety 
for  some  third  person,  who  is  the  principal 
debtor.  This  was  not  an  undertaking  by 
the  defendant  to  pay  the  debt  of  Eastman, 
but  it  was  an  agreement  to  pay  his  own 
debt  in  a  particular  way.  ."The  plaintift 
had,  upon  request,  paid  a  debt  of  twenty- 
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promise  to  pay  one's  own  debt,'  to  a  third  party,  as  by  A,  to 
pay  to  C,  at  B's  request,  a  debt  due  from  A  to  B,  is  not  within 
the  statute,  (w)  Nor  a  promise  to  pay  over  as  directed  money 
remitted  or  collected,  and  belonging  to  the  party  directing,  (x) 

So  where  one,  being  interested  in  the  property  of  another, 
enters  into  a  written  contract  with  a  builder,  for  a  valuable  con- 
sideration, to  finish  certain  work  upon  that  property,  by  a  speci- 
fied time,  there  being  at  the  same  time  a  subsisting  contract 
between  the  builder  and  owner  of  the  property  for  doing  the 
same  work  for  a  price  to  be  paid  by  the  owner,  the  last  contract 
will  not  be  regarded  as  a  special  promise  for  the  debt  of  an- 
other. And  if  the  builder,  having  failed  to  perform  his  latter 
agreement  by  the  time  specified,  offers  to  prove  an  oral  waiver 
of  the  time,  and  variation  of  the  terms,  he  will  not  be  prevented 
on  tlie  ground  of  the  statute  of  frauds.  (?/) 

If  one  of  several  persons,  who  are  liable  jointly  or  severally 
for  the  payment  of  the  same  debt,  promises  the  creditor  to  pay 
the  debt,  this  is  not  a  case  within  the  statute  ;  for  although  the 
performance  of  the  promise  wiU  have  the  effect  of  discharging 
others,  it  is  to  be  presumed  that  the  thing  in  the  contemplation 
of  the  promisor  was  his  own  discharge.  Thus,  in  the  case  of  a 
bUl  of  exchange  for  which  several  persons  are  liable,  if  it  be 
agreed  to  be  taken  up  and  paid  by  one,  eventually  others  may 
be  discharged ;  but  the  moving  consideration  is  the  discharge  ot 
the  party  himself,  and  not  of  the  rest,  though  that  also  en- 
sues, (z)     Again,  it  is  now  well  settled  that  the  guaranty  of  a 

five  dollars  which  the  defendant  owed  to  ship  within  the  statnte  of  frauds.''     The 

Slicrwood,  and  had  thus  made  him-elf  a  same  point  was  decided  by  tlie  New  Yorls 

creditor  of  the  defendant  to  that  amount.  Court  of  Appeals,  in  Brown  v.  Curtiss,  2 

If   tlie    matter   liad   not   lieen   otherwise  Corast.  225  ;  and  Durham  i'.  Manrow,  id. 

arranged,  the  plaintiff  might   have   sued  533.     It  is  to  be  observed  also,  that  cases 

the   defendant,   and  recovered  as   for   so  of  this  description  are  out  of  the  statute, 

much   money  paid   for   him   on   request,  upon   the   princijjle   established  by  East- 

But  the  plaintiff  agreed  to  accept  payment  wood  v.  Kenyon,   11  A.  &  E.  438;  and 

in  a  ditlerent  way,  to  wit,  by  the  transfer  Hargreaves  v.  Parsons,  13  M.  &  W.  561. 

of  Eastman's  note  for  tlie  wood-work  of  a  See  supra,  note  Ip), 

wagon,  with  tlie  defendant's  undertaking         [w)  Antonio   t'.  Clissev,    3   Rich.  201  ; 

that  the   note   sliould  be  paid.     The  de-  Blunt   ;;.  Boyd,  3  Barb!  209  ;  Barker  v. 

fendant,    histead    of    promising    that    he  Bueklin,  2  Denio,  45. 
wouhl  pay  himself,  agreed  that  Eastman         (r)   Wyman    v.    Smith,  2   Sandf.  331  ; 

should  pay.     He  might  do  that,  whetlier  Prather  v.  Vineyard,  4  Gilman,  40. 
Eastman  was  his  debtor  or  not;  and  tlio         (i/)   Emerson  v.  Slater,  22  How.  28. 
fact  that  Eastman  was  a  debtor,  does  not         (z)  Per  LovA  Ellenborough,  in  Castling  u. 

change  the   character  of  tlie   defendant's  Aubert,  2  East,  325.   And  see  Files  v.  jVIo' 

undertaking,  and  make  it  a  case  of  surety-  Leod,  14  Ala.  611.  And  see  sujjra,  note  (r). 
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factor  selling  upon  a  del  credere  commission,  is  not  within  the 
statute.  This  may  be  referred  to  the  same  principle.  Although 
such  a  contract  "  may  terminate  in  a  liability  to  pay  the  debt  of 
another,  that  is  not  the  immediate  object  for  which  the  consid- 
eration is  given."  [a) 

It  may  be  further  stated,  that  this  clause  of  the  statute  does 
not  embrace  cases  in  which  the  liability  to  pay  the  debt  of 
another  arises,  by  operation  of  law,  out  of  some  transaction 
between  the  parties,  without  the  aid  of  any  special  promise. 
Thus,  if  A,  who  is  indebted  to  B,  sends  money  to  C  to  pay  the 
debt,  and  C  accepts  the  trust,  he  thereby  becomes  liable  to  B 
for  the  debt  of  A.  (&)  So  if  property  is  delivered  to  B,  clothed 
with  a  trust  for  the  payment  of  the  debt  of  C,  and  B  consents 
to  receive  the  property  subject  to  the  trust,  he  thereby  becomes 
liable  to  pay  the  debt,  (c)  But  in  cases  falling  within  this 
principle,  it  is  obvious  that  the  party  accepting  the  trust  can  be 
made  liable  only  to  the  extent  of  the  value  of  the  property 


(a)  Per  Parke,  B.,  in  Coutourier  v. 
Hastie,  8  Exch.  40, 16  Eng.  L.  &  Eq.  502. 
It  was  declared  by  the  Court  of  Exche- 
quer, in  this  case,  that  such  a  contract  is 
pot  within  the  statute.  Such  may  now, 
therefore,  be  considered  as  the  settled  doc- 
trine in  the  English  and  American  law. 
SeeoHfe,  vol.  1,  p.  92,  n.  (rf),  and  vol.  U.  p. 
12,  n.  (a).  See  Alalory  w.  Gillett,  21  N.  Y. 
(7  Smith),  412,  for  a  classification  of  cases 
not  within  the  statute,  by  C'omstock,  C.  J. 

(6)  Wyman  v.  Smith,  2  Sandf.  331. 
And  see  Stocking  v.  Sage,  I  Conn.  519. 

(c)  Drakeley  v.  Deforest,  3  Conn.  272. 
Tliis  was  one  of  the  grounds  upon  which 
Williams  v.  Leper,  3  Burr.  1886,  was  de- 
cided. For  the  facts  of  the  case  see  supra, 
11.  (u).  The  plaintiff  had  a  lien  upon  the 
goods  of  his  debtor  for  the  payment  of  his 
debt ;  and  the  defendant,  in  consideration 
that  the  plaintiff  would  relinquish  the 
goods  to  him,  consented  to  receive  them 
subject  to  the  lien.  Lord  Mansfield,  in 
delivering  his  opinion,  said :  "  This  case 
has  nothing  to  do  with  tlie  statute  of 
frauds.  The  res  geslm  would  entitle  the 
plaintiff  to  his  action  against  the  defend- 
ant. The  landlord  had  a  legal  pledge. 
He  enters  to  distrain ;  he  has  tlie  pledge 
in  his  custody.  The  defendant  agrees 
that  the  goods  shall  be  sold,  and  the  plain- 
tiff paid,  in  the  first  place.     The  goods  are 


the  fund.  The  question  is  not  between 
Taylor  and  tlie  plaintiff.  Tlie  plaintiff 
had  a  lien  upon  the  goods.  Leper  was  a 
trustee  for  all  the  creditors ;  and  was 
obliged  to  pay  the  landlord,  who  had  the 
prior  lion.  This  has  nothing  to  do  with 
the  statute  of  frauds."  And  Wilmot,  J., 
said  :  "  Leper  became  the  bailiff  of  tlie 
landlord  ;  and  when  •  he  had  sold  the 
goods,  the  money  was  the  landlord's  (as 
iVir  as  45/.)  in  Iiis  own  bailiff's  hands. 
Therefore  an  action  would  have  lain 
against  Leper  for  money  had  and  received 
to  the  plaintiff's  use."  Tlie  principle  was 
stated  still  more  pointedly  by  Aston,  J., 
who  concurred  with  the  rest  of  the  court 
upon  this  ground  alone.  He  said  :  "  I 
look  upon  the  c/oods  here  to  be  the  debtor; 
and  I  think  that  Leper  was  not  bound  to 
pay  the  landlord  more  than  the  goods 
sold  for,  in  case  they  had  not  sold  for  45/. 
The  goods  were  a  fund  between  both  ;  and 
on  that  foot  I  concur."  The  case  of  Cast- 
ling V.  Aubert,  2  East,  325,  proceeded 
upon  the  same  ground.  There  the  plain- 
tiff held  certain  policies  of  insurance, 
which  he  had  effected,  as  an  insurance, 
broker,  for  the  use  of  one  Grayson,  and 
upon  the  faith  of  which  he  had  accepted 
bills  for  Grayson's  accommodation.  A 
loss  having  liappened  on  the  policies  in 
question,   and    the   defendant,   who  was 
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received,  and  for  debts,  with  the  payment  of  which  the  property 
is  charged,  (d) 

It  has  been  made  a  question  whether  the  words  "  debt,  de- 
fault, or  miscarriage,"  extend  to  a  liability  for  a  mere  tort.  But 
it  is  now  well  settled  that  they  do.  (e)  And  a  covenant  or 
promise  under  seal,  is  said  not  to  be  within  the  statute.  (/) 


Graj'son's  a{;ent,  wishing  to  obtain  pos- 
session of  tlm  polirifs,  in  order  to  receive 
the  amount  of  tlie  loss  from  the  under- 
writers, promised,  in  consideration,  that 
the  pUtintiff  would  deliver  to  him  the  poli- 
cies, to  jirovide  funds  for  the  payment  of 
the  plaintiff's  acceptances.  The  |)olicic,s 
were  accordingly  delivered  to  the  defend- 
ant, who  received  from  the  underwrjtci's 
more  than  sufficient  to  cover  the  plaintiff's 
acceptances.  Upon  these  facts,  the  court 
held  tlic  defendant  liable.  And  Le  Blanc, 
J.,  paid  :  "  This  is  a  case  where  one  man, 
having  a  fund  in  his  hands  which  was 
adequate  to  the  discharge  of  certain  in- 
cumbrances, another  party  undertook  that 
if  that  fund  were  delivered  up  to  him,  he 
would  take  it  ivith  the  incumbrances  ;  this, 
therefore,  has  no  relation  to  the  statute  of 
frauds."  It  would  seem  th.at  some  of  the 
judges  held  the  defendant  liable  also  upon 
his  special  promise,  upon  the  other  prin- 
ciple established  by  VVilli.im-i  v.  Leper, 
namely,  that  the  main  purpose  and  ofiject 
of  the  defendant  in  making  the  promise, 
was  not  to  pay  the  dclit  of  Grayson,  but 
to  subserve  a  purpose  of  iiis  own,  namely, 
to  got  possession  'of  the  poUcies.  See 
supra.  But  if. the  facts  arc  correctly  re- 
ported, it  would  seem  difficult  to  sustain 
the  deci.sion  upon  this  ground.  For  it 
appears  that  the  defendant  was  acting  as 
Grayson's  aucnt,  and  that  he  received  the 
policies  on  (irayson's  account,  and  for  his 
benefit.  Tlie  consideration  of  the  promise, 
therefore,  enured  entirely  to  the  benefit  of 
Grayson  ;  and  the  case,  in  this  view,  would 
B£em  to  come  within  the  decision  in  Nelson 
V.  Boynton,  3  iMct.  .396,  where  it  was  htjd, 
that  a  promise  to  pay  the  note  of  a  third 
person,  which  was  in  suit  and  secnrcil  by 
an  attachment  of  his  jn'operty,  in  consid- 
eration of  the  holder's  discontinuing  the 
suit,  and  relinquishing  his  attachment,  was 
within  the  statute.  It  is  to  be  observed, 
however,  that  some  of  the  language  at- 
tributed to  Lord  EUenhoroagh,  wottld  seem 


to  indicate  that  the  defendant's  name  was 
on  bills  accepted  by  the  plaintiff,  and  tha 
his  object,  therefore,  in  undertaking  to 
provide  funds  for  their  payment,  was  his 
own  discharge.  Thus,  his  lordship  said 
that  the  defendant,  in  making  the  promise, 
"  had  not  the  discharge  of  Grayson  princi- 
pilly  in  his  contemplation,  bur  the  dis- 
charge of  himself.  That  was  his  moving 
consideration,  though  the  discharge  of 
Grayson  would  eventually  follow."  If  we 
mny  infer  from  this  that  the  defendant  was 
lialile  on  the  bills,  the  case  is  relieved  from 
all  difficulty.  See  supra,  p.  24,  n.  [t). 
See  in  further  illustration  of  the  principle 
stated  in  the  text,  Edwards  v.  Kelly,  6  M. 
&  S.  21-14  There,  the  plaintiff',  for  rent- 
arrear,  having  distrained  goods  which  the 
tenant  was  about  to  sell,  agreed  with  the 
defendants  to  deliver  up  the  goods,  and  to 
permit  them  to  be  sold  by  one  of  the 
defendants  for  the  tenant,  upon  the  defend- 
ants' jointly  undertaking  to  pay  the  plain- 
tiff the  rent  due ;  and  the  goods  were 
arcoi'dingly  delivered  to  the  defendants. 
Held,  that  the  case  was  not  within  the 
stature.  And  Lord  Elleuborough  said : 
"  Perhaps  this  case  might  be  distinguished 
from  that  of  Williams  v.  Leper,  if  the 
goods  distrained  had  not  been  delivered 
up  to  the  defendants.  But  liere  was  a  de- 
li\'cry  to  them  in  trust,  in  effect,  to  raise 
l)y  sale  of  the  goods  sufficient  to  satisfy  the 
jilaintiff's  demand  ;  the  goods  were  put 
into  their  possession  sukiject  to  this  trust. 
So  that  in  substance  this  was  an  under- 
taking by  the  defendants  that  the  fund 
should  be  available  for  the  ]rarpose  of 
liquidating  the  arrears  of  rent."  And  see 
Bampton  v.  Baulin,  4  Bing.  264. 

(d)  See  Thomas  r.  Williams,  10  B.  & 
C.  664.     See  ante,  \o\.  II.  p|).  62,  6.3. 

(e)  The  case  of  Read  o.  Nash,  1  Wilson, 
30"),  for  some  time  gave  countenance  to  a 
contrary  opinion.  ]3ut  the  doctrine  stated 
in  the  text  was  cleavlv  establi.shed  by 
Kirkham  v.  Marter,   2"B.   &  Aid.   613. 


(/)  L)ougla6S  V.  Howland,  24  Wend,  words  "value  received"  are  also  held  to 
35  ;  Bush  v.  Sicvcns,  id.  256  ;  Barnum  v.  have  this  effect,  in  Edelen  v.  Gough,  5 
Childs,  1  Saudf.  58, 1 1  Barb.  14.    And  the     Gill,  103. 
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The  third  clause  in  this  section,  which  declares  that  "no 
action  shall  be  brought  upon  any  agreement  made  in  considera- 
tion of  marriage,  unless,"  &c.,  is  not  generally  adopted  in  this 
country.  It  has  akeady  been  said,  that  promises  to  marry  are 
not  within  the  statute,  (g)  But  all  promises  in  the  nature  of 
settlement,  advancement,  or  provision  in  view  of  marriage,  are 
within  the  statute,  and  must  be  in  writing,  (h)  And  a  promise 
to  marry  after  a  period  longer  than  one  year,  has  been  held  to 
be  within  the  last  clause  of  this  section,  (i) 

A  parol  promise  in  a  marriage  settlement,  although  not  itself 
enforceable  by  reason  of  the  statute,  has  been  held  to  be  a  suf- 
ficient consideration,  either  to  sustain  a  settlement  made  after 
marriage  in  conformity  with  the  promise,  (j)  or  a  new  promise 
made  in  writing  after  marriage,  (k)  And  where  instructions 
are  given  and  preparations  made  for  marriage  settlements,  and 
the  woman  is  persuaded  by  the  man  to  marry,  trusting  to  his 
verbal  promise  to  complete  them,  it  has  been  thought  that 
equity  ought  to  relieve  and  compel  performance.  (/) 


There,  one  T.  E.  Martcr  had  wrongfully 
and  without  the  license  of  the  plaintiff, 
ridden  the  plaintiff's  horse,  and  thereby 
caused  its  death.  Held,  that  a  promise  by 
the  defendant  to  pay  the  damages  thereby 
sustained,  in  consideration  that  the  plain- 
tiff would  not  bring  any  action  against  the 
said  T.  E.  Marter,  was  within  the  statute 
of  frauds,  and  must  be  in  writing.  And 
per  Abbott,  C.  J.,  "  The  word  '  miscar- 
riage' has  not  the  same  meaning  as  the 
word  '  debt,'  or  '  default ;  it  seems  to  me 
to  comprehend  that  species  of  wrongful 
act,  for  the  consequences  of  which  the  law 
would  make  the  party  civilly  responsible. 
The  wrongful  riding  the  horse  of  another, 
without  his  leave  and  license,  and  thereby 
causing  his  death,  is  clearly  an  act  for 
which  the  party  is  responsible  in  damages ; 
and  therefore,  in  my  judgment,  falls  within 
the  meaning  of  the  word  miscarriage.' " 
Holroifd,  J.,  "  I  think  the  term  miscarriage 
is  more  properly  applicable  to  a  ground 
of  action  founded  upon  a  tort,  than  to  one 
founded  upon  a  contract ;  for  in  the  latter 
case  the  ground  of  action  is,  that  the  party 
has  not  petformed  what  he  agreed  to  per- 
form ;  not  that  he  has  misconducted  him- 
self in  some  matter  for  which  by  law  ho  is 
liable.  And  I  think  that  both  the  words 
miscmricuje  and  default  apply  to  a  promise 


to  answer  for  another  with  respect  to  the 
non-performance  of  a  duty,  though  not 
founded  upon  a  contract."  Best,  J.,  "The 
question  is,  whether  the  words  of  the  act 
are  large  enough  to  embrace  this  case. 
There  is  nothing  to  restrain  these  words, 
di  fault  or  miscarriage;  and  it  appears  to 
me  that  each  of  them  is  large  enough  to 
comprehend  this  case.  And  see  Turner 
V.  Hubbell,  2  Day,  457. 

ig)  See  anie,  vol.  II.  pp.  62,  63.  And 
see  further,  Clark  v.  Pendleton,  20  Conn. 
495 ;   Og(ien  v.  Ogden,  1  Bland,  287. 

(A)  See  ante,  vol.  II.  p.  71. 

(!)   See  ante,  vol.  II.  p.  e.l. 

(j)  Wood  V.  Savage,  AValk.  Ch.  471. 
But  see  ante,  vol.  II.  p.  71,  n.  (u). 

(4)  Mountacute  v.  Maxwell,  1  Stra. 
236;  De  Beil  v.  Thomson,  3  Beav.  469,' 
s.  c.  nam.  Hammersley  v.  De  Beil,  12 
Clark  &  E.  45 ;  Surcome  v.  Pinniger,  3  De 
G.,  M.  &  G.  571,  17  Eng.  L.  &  Eq.  212. 

[l]  Per  Stori/,  J.,  in  Jenkins  v.  Eldridge, 
3  Story,  291.  But  seeMontacute  ».  Max- 
well, 1  P.  Wms.  618.  In  this  case  the 
plaintiff  brought  a  bill  against  the  defend- 
ant, her  husband,  setting  forth  that  the 
defendant,  before  her  intermarriage  with 
him,  promised  that  she  should  enjoy  all 
her  own  estate  to  her  separate  use  ;  that 
he  had  agreed  to  execute  writings  to  that 
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The  principal  questions  which  have  arisen  under  this  clause 
relate  to  the  sufficiency  of  the  written  promise.  It  is  enough  if 
contained  in  a  letter ;  (w)  or  in  many  letters,  which  may  be 
read  together  as  parts  of  a  correspondence  on  one  subject,  (w) 
But  it  must  be  a  promise  to  the  other  party;  and  therefore  a  letter 
from  a  father  to  his  daughter,  promising  her  an  advancement, 
which  is  not  shown  to  the  intended  husband,  nor  known  to  him 
until  after  marriage,  is  denied  to  be  a  promise  to  him  within 
the  meaning  of  the  statute,  (o)  So  if  in  such  a  letter  the  writer 
objects  to,  and  endeavors  to  dissuade  from  the  proposed  mar- 
riage, (p)  Whatever  be  its  form,  it  must  amount,  substantially, 
to  a  promise  made  to  the  party,  in  consideration  that  he  or  she 
will  marry  a  certain  other  party,  (q) 


puqDOse,  and  had  instructed  counsel  to 
draw  such  writinfi'S,  and  that  when  tliey 
were  to  he  married,  thewritinss  not  being 
perfected,  the  defendant  desired  tliis  mi^ht 
not  delay  the  matcii,  in  regard  his  friends 
heing  there  it  miglit  shame  liim  ;  but  en- 
gaged, that  upon  his  honor  slie  should 
have  the  same  advantage  of  the  aurec- 
ment  as  if  it  were  in  writing,  drawn  in 
form  by  counsel,  and  executed  ;  where- 
upon the  marriage  took  effect.  To  this 
bill  the  defeudant  pleaded  the  statute  of 
frauds.  And  the  Lord  Chancellor  said: 
"In  cases  of  fraud,  equity  should  relieve, 
even  against  the  words  of  the  statute  ;  as 
if  one  agreement  in  writing  sliould  lie  pro- 
posed and  drawn,  and  anotlier  fi-audu- 
lently  and  secretly  hrouglit  in  and  exe- 
cuted in  lieu  of  the  former  ;  in  tliis  or  sncli 
like  cases  of  fraud,  equity  would  relieve; 
but  wliere  tliere  is  no  fraud,  only  relying 
upon  the  lionor,  word,  or  promise  of  tlie 
defendant,  tlic  statute  malting  tlicse  prom- 
ises void,  e([uity  will  not  interfere;  nor 
were  tlie  instructions  given  to  counsel  for 
preparing  tlie  writings  material,  since,  after 
they  \\-ere  drawn  and  engrossed,  the  parties 
might  refuse  to  execute  them." 

{ill)  .Seagood  r,  iMcalc,  I'rec.  in  Ch.  5fi0  ; 
Wankford  v.  Fortlierlv,  2  Vern.  3i2; 
Bird  V.  Blosse,  2  Vent. "361.  In  this  last 
case  a  fatlier  wrote  a  letter  signifying  his 
absent  to  the  marriage  of  liis  daughter 
with  oire  J.  S.,  and  that  he  wottld  give 
her  1,500/.  Afterwards  by  anotlier  letter, 
upon  a  further  treaty  concerning  the  mar- 
riage, he  went  back  from  the  proloosals  of 
his  hrst  letter.  But  subsequently  to  his 
writing  the  last  letter,  he  declared  that  he 


would  agree  to  wliat  was  proposed  in  his 
first  letter.  The  court  held,  that  the  last 
declaration  had  set  the  terms  in  the  first 
letter  up  again  ;  and  that  the  undertaking 
therefore  was  sufficiently  evidenced  by 
writing  within  the  statute  of  frauds. 
(n)  Sec  anie,  p.  4,  n.  (c). 
(o)  Ayliffe  u.  Tracy,  2  P.  Wms.  6.=). 
(;;)  Douglas  c.  Vincent,  2  Vcrn.  2(i2. 
(</)  .See  Randall  ;;.  Jlurunn,  12  Ves. 
67  ;  Ogden  r.  Ouden,  1  Bland,  284.  In" 
JIaunsell  v.  White,  1  Jones  &  La  T.  .539, 
it  appeared,  that  upon  a  treaty  for  a  mar- 
riage between  M.  &  E  ,  a  minor,  M.  com- 
municated to  the  guardians  of  E.  a  letter 
from  his  uncle,  H.,  stating  that  he  had,  by 
his  will,  left  his  T.  estate  to  M.  The 
guardians  resolved,  that  until  a  suitable 
settlement  should  be  made  by  H.,  of  real 
estate,  upon  the  man'iago,  in  the  usual 
course  of  settlement,  it  was  not  advisable 
that  it  should  take  place.  This  resolution 
was  communicated  to  H.,  who  in  reply 
wrote  to  II.  :  "  My  sentiments  respecting 
you  continue  unalterable ;  ho^vGver,  I 
shall  never  settle  any  part  of  my  property 
out  of  my  power  so  long  as  I  cxi^t.  My 
will  has  been  made  for  some  time ;  and  I 
am  confident  that  I  shall  never  alter  it  to 
your  disadvantage.  I  repeat  that  my  T. 
estate  "will  come  to  you  at  my  death,  un- 
less some  nidijrcseen  occurrence  should 
take  place  ;"  and  desired  his  letter  to  be 
comminiicatod  to  the  gtiardians.  The 
guardians  thereupon  consented  to  the  mar- 
riage, which  was  solenmized.  The  court 
held,  1st,  that  the  letter  did  not  amount  to 
a  contract  by  H.  to  devise  the  T.  estates  to 
M.,  and  that  H.  might  dispose  of  them  as 
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The  fourth  clause  provides  that  «  no  action  shall  be  brought 
upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,"  unless,  &c.  These 
words  are  very  general,  and  obviously  intended  to  have  a  wide 
operation ;  but  they  have  been  somewhat  controlled  by  con- 
struction. Thus,  if  the  question  be,  whether  a  contract  for  the 
sale  of  growing  crops  be  a  contract  or  sale  of  "  any  interest  con- 
cerning lands,"  it  seems  to  be  answered  in  conformity  with 
Ihe  intention  of  the  parties.  If  grain  be  reaped,  and  stacked  or 
stored  in  barns,  it  becomes  certainly  a  chattel.  And  if  it  be 
growing  when  it  is  sold,  yet  if  the  sale  contemplates  its  sever- 
ance when  grown,  and  a  delivery  of  it  then,  distinct  from  the 
land,  it  is  in  the  contemplation  of  the  parties  a  mere  chattel, 
and  is  therefore  so  in  the  view  of  the  law,  so  far  at  least  as  this 
statute  is  concerned,  (r)      And  we  think  it  is  the  same  with 


he  pleased  by  his  will ;  2d,  that  supposing 
it  amounted  to  a  contract,  matters  con- 
nected with  the  subsequent  conduct  of  iSI. 
were  "unforeseen  occurrences ; "  and  that 
H.  was  the  sole  person  to  determine 
whether,  upon  their  happening,  he  would 
alter  his  will. 

(r)  This  is  the  rule  declared  by  the 
Supreme  Judicial  Court  of  Massachusetts, 
in  Whitmarsh  v.  Walker,  1  Met.  313. 
That  was  an  action  founded  on  n  parol 
agreement,  whereby  the  defendant  agreed 
to  sell  to  the  plaintift"  two  thousand  mul- 
bon-y  trees  at  a  stipulated  price.  The 
trees,  at  the  time  of  the  agreement,  were 
growing  in  the  close  of  the  defendant. 
It  was  proved  at  the  trial,  that  the  plaintiff 
paid  the  defendant  in  hand  tlie  sum  of  ten 
dollars  in  part  payment  of  the  price 
thereof,  and  promised  to  pay  the  residue 
of  the  price  on  the  delivery  of  the  trees, 
which  the  defendant  promised  to  deliver 
on  demand  ;  but  which  promise,  on  liis 
part,  he  afterwards  refused  to  perform. 
The  defence  was,  that  the  contract  was 
for  the  sale  of  an  interest  in  land  within 
the  meaning  of  the  statute  of  frauds. 
Wilde,  J.,  said :  "  We  do  not  consider 
the  agreement  set  forth  in  the  declaration, 
and  proved  at  the  trial,  as  a  contract  of 
sale  consummated  at  the  time  of  the  agree- 
ment ;  for  the  doliveiy  was  postponed  to 
a  future  time,  and  the  defendant  was  not 
bound  to  complete  the  contract  on  his 
part,  unless  the  plaintiff  should  bo  ready 
and  willing  to  complete  by  the  payment 


of  the  stipulated  price.  Sainsbuiy  v.  Mat- 
thews, 4  i\l.  &  W.  347.  Independently  of 
the  statute  of  frauds,  and  considering  the 
agreement  as  valid  and  binding,  no  prop- 
erty in  the  trees  vested  tliercby  in  the 
plaintiff.  The  dehvery  of  them  and  tho 
piiynient  of  the  price  were  to  be  simulta- 
neous acts.  The  plaintiff  cannot  main- 
tain an  action  for  tlie  non-delivery,  witliout 
prt)ving  that  he  offered,  and  was  ready  to 
complete  the  payment  of  the  price  ;  nor 
could  tlie  defendant  maintain  an  action 
for  the  price,  without  proving  that  he  was 
ready  and  offered  to  deliver  the  trees. 
According  to  the  true  construction  of  the 
contract,  as  we  understand  it,  the  defend- 
ant undertook  to  sell  the  trees  at  a  stipu- 
lated price,  to  sever  tliem  from  the  soil, 
or  to  permit  tho  plaintiff  to  sever  them, 
and  to  deliver  tliem  to  him  on  demand  ; 
he  at  tlie  same  time  paying  the  defendant 
the  residue  of  the  price.  And  it  is  imma- 
terial whether  the  severance  was  to  bo 
made  by  the  plaintiff  or  the  defendant. 
For  a  license  for  the  plaintiff  to  enter  and 
remove  the  trees  would  pass  no  interest  in 
the  land,  and  would,  without  writing,  be 
valid,  notwithstanding  the  statute  of  frauds. 
.  .  .  .  We  think  it  therefore  clear, 
that,  giving  to  the  contract  the  construc- 
tion already  stated,  the  plaintiff  is  entitled 
to  recover.  If,  for  a  valuable  considera- 
tion, the  defendant  contracted  to  sell  the 
trees,  to  deliver  them  at  a  future  time,  he 
was  bound  to  sever  them  from  the  soii 
himself,  or  to  permit  the  plaintiff  to  do  it. 
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growing  grass,  or  growing  trees,  or  fruits ;  although  some  cases 
take  a  distinction  in  this  respect,  between  what  grows  sponta- 


and  if  he  refused  to  comply  with  liis  agree- 
ment, he  is  responsible  in  damages." 
And  the  case  of  Nettleton  v.  Sikes,  8  Met. 
34,  is  to  the  same  effect.  It  was  there  held, 
that  an  agreement  by  an  owner  of  land 
tliat  another  may  cut  down  the  trees  on 
the  land,  and  peel  them,  and  take  the 
bark  to  his  own  use,  is  not  within  the 
statute  of  frauds.  And  see  Balcer  ;•.  Jor- 
dan, 3  Ohio  State,  438;  Smith  ».  Bryan, 
5  Md.  141,  The  same  view  has  been 
taken  in  several  Englisli  cases.  TIras, 
in  Smith  v.  Surman,  9  B.  &  C.  561, 
where  tlie  plaintiff,  being  the  owner  of 
trees  growing  on  his  land,  verbally  agreed 
with  the  defendant,  while  they  were 
standing,  to  sell  him  the  timber  at  so 
much  per  foot  ;  Litlledale,  J.,  said  :  "  I 
think  that  the  contract  in  this  case  was 
not  a  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest 
in  or  concerning  the  same,  within  the 
meaning  of  the  fourth  section.  Those 
words  in  that  section  relate  to  contracts 
(for  the  sale  of  the  fee-simple,  or  of  some 
less  intcicst  than  the  fee),  which  give  the 
vendee  a  right  to  the  use  of  the  land  for  a 
specific  period.  If,  in  this  case,  tlie  con- 
tract had  been  for  the  sale  of  tlic  trees, 
with  a  specifie  liberty  to  the  vendee  to 
enter  the  land  to  cut  them,  I  think  it 
would  not  have  given  him  an  interest  in 
the  land,  within  the  meaning  of  the  statute. 
The  object  of  a  party  who  sells  timber  is, 
not  to  give  the  vendee  any  interest  in  his 
land,  but  to  pass  to  him  an  interest  in  the 
trees,  when  they  become  goods  and  chat- 
tels. Here  the  vendor  was  to  cut  the 
trees  himself.  His  intention  clearly  was, 
not  to  give  the  vendee  any  property  in 
the  trees  until  they  were  cut  and  ceased  to 
be  part  of  the  freehold."  And  Parke,  J., 
dismissed  this  question  with  saying, 
"  The  defendant  could  take  no  interest  in 
the  land  by  this  contract,  because  he  could 
not  acquire  any  property  in  the  trees  till 
they  were  cut."  Again,  in  Sainsbury  v. 
Matthews,  4  M.  &  W.  343,  where  the 
defendant,  in  the  month  of  June,  agreed 
to  sell  to  the  plaintiff  the  potatoes  then 
growing  on  a  certain  quantity  of  land  of 
the  defendant,  at  2s.  per  sack,  the  plaintiff 
to  have  tliem  at  digging  up  time  (October), 
and  to  find  diggers,  it  was  held,  that  this 
was  not  a  contract  for  the  sale  of  an  in- 
terest in  land,  within  the  meaning  of  the 
statute  of  frauds.     And  Parke,  B.,  said  : 


"  This  is  a  contract  for  the  sale  of  goods 
and  chattels  at  a  future  day,  the  produce 
of  certain  land,  and  to  be  taken  away  at  a 
certain  time.  It  gives  no  right  to  the 
land  ;  if  a  tempest  had  destroyed  the  crop 
in  the  mean  time,  and  there  had  been  none 
to  deliver,  the  loss  would  clearly  have 
fallen  upon  the  defendant.  It  is  only  a 
contract  for  goods  to  be  sold  and  deliv- 
ered." And  see  Evans  v.  Roberts,  5  B. 
&  C.  829.  It  must  be  admitted,  however, 
that  the  English  courts  manifest  a  strong 
inclination,  in  the  more  recent  cases,  to 
hold  a  contract  to  be  within  the  statute  or 
not,  according  as  the  subject-matter  of  it 
consists  of  Jhtctiis  irdustriales,  or  the  spon- 
taneous productions  of  the  earth.  See 
ScorcU  V.  Boxall,  1  Young  &  J.  396  ; 
Evans  v.  Roberts,  5  B.  &  C.  829  ;  Rod- 
well  V.  Phillips,  9  M.  &  W.  501  ;  Jones  «. 
Flint,  10  A.  &  E.  753.  The  same  rule  w:is 
very  authoritatively  declared  in  Ireland, 
in  the  case  of  Dunne  i'.  Fei'iiuson,  Hayes, 
540.  That  was  an  action  of  trover  for 
five  acres  of  turnips.  It  appeared  that  in 
October,  1830,  the  defendant  sold  to  the 
plaintiff  a  crop  of  turnips  which  he  had 
sown  a  short  time  previously.  In  Febru- 
ary, 1831,  and  previously,  while  the  tur- 
nips were  still  in  the  ground,  the  defendant 
severed  and  carried  away  considerable 
quantities  of  them,  which  he  converted  to 
his  own  use,  and  for  which  the  present 
action  was  brought.  No  note  in  writing 
was  made  of  tlie  bargain.  It  was  held 
that  the  plaintiff  was  entitled  to  recover. 
And  Jot/,  C.  B.,  said  :  "  The  general  ques- 
tion for  our  decision  is,  whether,  in  this 
case,  there  has  been  a  contract  for  an  in- 
terest concerning  lands,  within  the  second 
[fourth]  section  of  the  statute  of  frauds  ; 
or  whether  it  merely  concerned  goods  and 
chattels  ;  and  that  question  resolved  itself 
into  another,  wliether  or  not  a  growing 
crop  is  goods  and  chattels.  The  decisions 
have  been  very  contradictory,  —  a  result 
which  is  always  to  be  expected  when  the 
judges  give  themselves  up  to  fine  distinc- 
tions. In  one  case,  it  has  been  held,  that 
a  contract  for  potatoes  did  not  require  a 
note  in  writing,  because  the  potatoes  were 
ripe ;  and  in  another  case  the  distinction 
turned  upon  the  hand  that  was  to  dig  them ; 
so  that  If  dug  by  A.  B.,  they  were  pota- 
toes ;  and  if  by  C.  D.  they  were  an  in- 
terest in  lands.  Such  a  course  always 
involves  the  judge  in  perplexity,  and  the 
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neously,  and  that  which  man  has  planted  or  sown  and  culti- 
vated,  holding,  that  only  emblements,  or  what  might  be 
emblements,  are  to  be  considered  as  chattels,  while  the  spon- 
taneous growth  of  the  land  remains  a  part  of  it ;  at  least,  until 
it  is  fully  ripe  and  ready  for  removal,  (s)  If,  by  the  same  con- 
tract, these  things  and  the  land  on  which  they  stand  are  sold,  it 
is  not  a  sale  of  land  and  chattels  ;  for  then  they  pass  with  the 
realty  as  a  part  of  it,  and  the  contract,  in  reference  to  them,  is 
as  much  within  this  clause  of  the  statute  as  it  is  in  reference  to 
the  land  itself,  (t)  Such  are  the  views  expressed,  as  we  think, 
by  the  highest  authorities,  and  supported  by  the  best  reasons. 
But  there  is  some  uncertainty  and  conflict  on  the  subject.  And, 
perhaps,  it  may  be  stated  as  a  general  rule,  that,  if  the  parties 
appear  to  consider  the  land  merely  as  a  place  of  deposit  or  stor- 
ing for  the  vegetable  productions,  or  as  a  means  by  which  for  a 
time  they  may  be  improved,  they  are  so  far  disconnected  from 
it,  that  they  may  be  sold  as  chattels,  and  are  not  within  the 
statute.  And  it  is  only  when  the  parties  connect  the  land  and 
its  growth  together,  either  by  express  words  or  by  the  nature  of 


cases  in  obscurity.  Another  criterion 
must,  therefore,  be  had  recourse  to  ;  and 
fortunately,  the  later  cases  have  rested  the 
matter  on  a  more  rational  and  solid  foun- 
dation. At  common  law,  growing  crops 
were  uniformly  held  to  be  gooda ;  and  they 
were  subject  to  all  the  legal  consequences 
of  being  goods,  as  seizure  in  execution, 
&c.  Tlie  statute  of  frauds  takes  thiiigs  as 
it  finds  them  ;  and  provides  for  hinds  and 
goods,  according  as  they  were  so  esteemed 
Ijefore  its  enactment.  In  this  way  tlie 
question  may  be  satisfactorily  decided. 
If,  before  the  statute,  a  growing  crop  had 
been  held  to  be  an  interest  in  lands,  it 
would  corao  within  the  second  [fourth] 
section  of  the  act ;  but  if  it  were  only 
goods  and  chattels,  then  it  came  within 
the  thirteenth  [seventeenth]  section.  On 
this,  the  only  rational  ground,  the  cases  of 
Evans  v.  Roberts,  5  B.  &  C.  828;  Smith 
V.  Surman,  9  B.  &  C.  561  ;  and  Scorell 
V.  Boxall,  1  Young  &  J.,  396,  have  all 
been  decided.  And  as  we  think  that 
growing  crops  have  all  the  consequences 
of  chattels,  and  are,  like  them,  liable  to 
be  taken  in  execution,  we  must  rule  the 
points  saved  for  the  plaintiff."  Such  also 
is  the  settled  rule  in  New  York.     Green 
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V.  Armstrong,  1  Benio,  550 ;  Bank  of 
Lansingburg  /,•.  Crary,  1  Barb.  542  ; 
Warren  v.  Leland,  2  Barb.  613.  For 
other  cases  upon  the  sale  of  growing  cro]}3, 
see  Anonymous,  1  Ld.  Raym.  182;  Poul- 
ter  V.  Killingbeck,  1  B.  &  P.  397  ;  Wad- 
dington  v.  Bristow,  2  B  &  P.  452  ;  Crosbv 
!;.  Wadsworth,  6  East,  602  ;  Parker  J. 
Staniland,  1 1  id.  362  ;  Newcomb  u.  H.Tmer, 
2  Johns.  421,  n.  (a)  ;  Austin  c.  Sawyer, 
9  Cowen,  39  ;  Mcllvaine  v.  Harris,"  20 
Mo.  457;  Warwick  v.  Bruce,  2  M.  &  S. 
205  ;  Emmerson  v.  Heelis,  2  Taunt.  38  ; 
Mayfield  u.  Wadsley,  3  B.  &  C.  357  ; 
Teal  V.  Auty,  2  Brod.  &  B.  99  ;  Knowles 
V.  Michel,  13  East,  249;  Earl  of  Fal- 
mouth V.  Thomas,  1  Cromp.  &  M.  89  ; 
Erskine  v.  Plummer,  7  Greenl.  447. 

(s)  See  preceding  note. 

(0  Thayer  v.  Rock,  13  Wend.  53  ; 
Mayfield  v.  Wadsley,  3  B.  &  C.  357  ; 
Earl  of  Falmouth  v.  Thomas,  1  Cromp. 
&  M.  89  ;  Michelen  v.  Wallace,  7  A.  & 
E.  49;  Vaughan  v.  Hancock,  3  C.  B. 
766;  Forquet  v.  Moore,  7  Exch.  870,  16 
Eng.  L.  &  Eq.  466.  But  this  rule  must 
be  confined  to  cases  where  the  contract 
for  the  land,  and  the  crops  standing  upon 
it,  is  entire.     See  ante,  p.  31,  n.  (r). 
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the  contract,  that  the  growth  of  the  land  comes  within  the 
statute.  It  seems  to  be  settled,  that  a  promise  to  pay  for  im- 
provements on  land,  is  only  a  promise  to  pay  for  work  and 
labor,  or  materials,  and  not  for  an  interest  in  lands,  and  there- 
fore need  not  be  in  writing,  (m)  And  a  contract  for  the  sale  of 
removable  fixtures  is  not  within  the  statute,  (v) 

A  mere  license  to  use  land,  as  to  stack  hay  or  grain  upon  it 
for  a  time,  is  not  an  interest  in  lands  within  the  statute,  (w) 
But  that  only  is  license  in  this  respect,  which,  while  it  is  an 
excuse  for  a  trespass  as  long  as  it  is  not  revoked,  conveys  no 
rights  over  the  land,  and  subjects  it  to  no  servitude.  For  any 
contract,  of  which  the  effect  is  to  give  to  one  party  an  easement 
on  the  land  of  another,  is  within  the  statute,  (x)  But  if  a  land 
lord  agrees  with  a  present  lessee  to  make  further  improvements 
on  the  estate,  for  an  additional  compensation,  this  has  been 
held  to  be  an  agreement  collateral  only  to  the  land,  and  not 
within  the  statute.  («/) 

Generally,  in  this  country,  and  in  England,  the  stock  of  a 
corporation  is  personal  property ;  (z)  and  this  is  so,  even  though 
the  whole  property  of  the  corporation  be  real,  and  the  whole  of 
its  business  relate  to  the  care  of  real  estate  ;  if  it  be  the  surplus 
profit  alone  that  is  divisible  among  the  individual  members,  (a) 

{u)   Froar   i'.    Hardenbergli,    5   Johns.  4  Sandf.  Ch.  72  ;  Dubois  d.  Kelly,  10 Barb. 

272  ;  Benedict  i'.  Beebee,  11  Johns.  145  ;  496.     And  see  ante,  vol.  II.  p.  511,  n.  (/i). 

Lower  v.  Winters,  7  Cowen,  263;   Gar-  But  in  Bennett  u.  Scott,  18  Barb.  347,  it 

rett  V.  Malone,  6  Rich.  Law,  335.     The  is  lu/d,  that  a  \  erbal  agreement  between  A 

plaintiff  conveyed  to  defendant  a  tract  of  and  B,  wliercl>y  A  is  to  cuttlie  wood  and 

land,  as  cnnfaining  one  hundred  and  ten  bruili  upon  the  land  of  B,  and   heap  the 

acres,  at  ei^ht  dollars  per  acre,  and  it  was  brash,    for   the  wood  ;    A    being  allowed 

verbally    a.mecd    lictween   them   that   the  until  the  ensuing  wintur  to  draw  the  wood 

land  should  be  surveyed,  and  if  it  turned  away  by  sleighing,  is  within  the  statute  of 

out  that  it  contained  less  than  one  hun-  frauds,  and   void  as  an  agreement,  but  it 

dred  and  ten  acres,  plaintiff  should  refund,  operates  as  a  license  to  A  to  cut  the  wood, 

and  if  it  contained  more,  plaintiff  should  and  seems  sufficient  to  vest  the  title  in  A 

pay  for   all   over   one   hundred   and   ten  to  the  wood  cut  under  it. 
acres  at  the  rate  of  eiglit  dollars  per  acre.         {x)  Foot  r.  New  Haven  and  Northamp- 

Held,  that  the  agreement  was  not  within  ton  Co.  23  Conn.  214  ;  Smart  v.  Harding, 

the  statute.  C.B.I  855,  29  Eng.  L.  &  Eq.  252.     And 

(u)  Bostwick    a.    Leach,   3  Day,  476  ;  see  cases  cited  in  preceding  note. 
Ilallen  v.  Runder,  I  Cromp.  M.  &,'R.  206.         (y)  Hoby  i'.  Roebuck,  '7   Taunt.  157  ; 

(w)   Carrington  v.   Routs,  2  JI.  &  W.  Do'nellan  v.  Reed,  2  B.  &  Ad.  899. 
248;     Riddle    v     Brown,    2II    Ala.    412;         (r)  Bligh  y.  Brent,  2  Young  &  C.  268  ; 

Mumford  v.    Whitney,    1.5    Wend.    380;  Tippets  v.  Walker,    4   JIass.    595.      But 

Whitmarsh  v.  Walker,  1  Met.  313  ;  Wood-  see  rmitm,  Welles  v.  Cowles,  2  Conn.  567. 
ward   V.   Scely,    U    III.  157;    Stevens  i.-.         («)  Bligb  f.  Brent,  2  Young  &  C.  268 ; 

Stevens,    11    Met.    251  ;    Houghtaling  v.  Watson   v.    Spratley,   10   Exch.  222,  28 

Ilouglitaling,  5  Barb.  379;  Wolfe  v.  Frost,  Eng.  L.  &  Eq.  507. 
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But  where  lands  are  vested,  not  in  the  corporation,  but  in  the 
individual  shareholders,  and  the  corporation  has  only  the  power 
of  management,  in  tha^  case  the  stock  or  shares  are  real  prop- 
erty, (b)  And  it  would  follow,  that  a  contract  for  the  sale  of 
this  stock,  or  for  these  shares,  is  within  the  statute,  as  a  contract 
for  the  sale  of  an  interest  in  lands. 

When  a  contract,  originally  within  this  clause  of  the  statute, 
has  been  executed,  and  nothing  remains  to  be  done  but  pay- 
ment of  the  consideration,  this  may  be  recovered  notwithstand- 
ing the  statute,  (c)  But  in  such  case  the  declaration  should  be 
framed,  not  upon  the  original  contract,  but  upon  the  conti-act 
implied  by  law  from  the  plaintiff's  performance,  (d) 

A  contract  to  convey  lands  for  certain  services  is  within  the 
statute ;  and  if  the  services  are  rendered,  the  contract  cannot 
be  enforced,  unless  in  writing.  But  a  quantum  meruit  wiU  lie 
for  the  services,  and  the  value  of  the  land  may  be  considered  by 
the  jury,  although  it  cannot  be  regarded  as  the  fixed  and  deter- 
minate measure  of  the  damages,  (e) 

The  fifth  clause  of  this  section  declares,  that  "  no  action  shall 
be  maintained  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless," 
&c.  Much  the  most  important  rule  in  reference  to  this  section, 
we  have  had  occasion  to  allude  to  already.  (/)  It  may  be 
stated  thus.  If  the  executory  promise  be  capable  of  entire  per- 
formance within  one  year,  it  is  not  within  this  clause  of  the  stat- 
ute. The  decision  of  this  question  does  not  seem  to  depend 
entirely  upon  the  understanding  or  intention  of  the  parties. 
They  may  contemplate  as  probable  a  much  longer  continuance 
of  the  contract,  or  a  suspension  of  it  and  a  revival  after  a  longer 
period ;  it  may  in  itself  be  liable  to  such  continuance  and  re- 


(ft)  Irl.  V.   Dickinson,    14   Barb.    90,   2   Kernan, 

(c)  Thus,  if  a  Terbal  contract  is  made  364;    Gillespie   u.   Buttle,    15   Ala.    276 

for  the  convcj'anee  of  land,  and  the  land  And  see  Moore  v.  Ross,  11  N.  H.  65.?  ; 

is   conveyed   accordingly,  the  statute   of  Holbrook  i.  Armstrong,  1  Fairf.  31  ;  per 

frauds  furnishes  no  defence  to  an  action  Tinda/I,  C.  J.,  in  Souch  v.   Strawbridge, 

brought  to  recover  the  price.     Brackett  v.  2  C.  B.  SOS. 

Evan,«,  1  Cush.  79 ;  Preble  v.  Baldwin,  6         (d)  Cocking  v.   Ward,   1    C.  B.  858 ; 

id.    549;  Linscott    v.  Mclntire,    15    Me.  Kelly  w.  Webster,  12  id.  283. 

201  ;  Thayer  v.  Viles  ?3  Vt.  494 ;  Mor-  e)  Ham  v.  Goodrich,  37  N.  H.  185. 

gan  V.  Bitzenber  0?  ,S  '"'11,  350;  Thomas  f)  See  ante,  vol.  II.  p.  45,  n.  (i) 
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vival ;  and  it  may  in  this  way  be  protracted  so  far  that  it  is  not 
in  fact  performed  within  a  year ;  but  if,  when  made,  it  was  in 
reality  capable  of  a  full  and  bona  fide  performance  within  the 
year,  without  the  intervention  of  extraordinary  circumstances, 
then  it  is  to  be  considered  as  not  within  the  statute,  (g-) 


((j)  The  cases  which  liave  arisen  upon 
this  clause  of  the  statute  may  be  conven- 
iently arranged  in  tliree  classes.  1.  Where, 
/)(/  thn  expresyi  agreement  of  the  piirtics,  the 
performance  of  the  contract  is  not  to  be 
completed  within  one  year.  2.  Whore  it 
is  evident,  //-om  the  siihject-matter  of  the  con- 
tract, that  the  parties  had  in  contemplation 
a  longer  period  than  one  year  as  the  time 
for  its  performance.  3.  Where  the  time 
for  the  performance  of  the  contract  is 
made  to  depend  upon  some  contingency, 
which  may  or  may  not  happen  within  one 
year.  Cases  falling  within  the  first  class 
are  clearly  within  the  statute.  Thus,  in 
Braccgirdle  v.  Heald,  1  B.  &  Aid.  722,  it 
was  held,  that  a  contract  made  on  the 
27th  of  Miy,  for  a  yc;ir's  service,  to  com- 
mence on  tlie  30rh  of -June  following,  was 
witliin  the  statute.  So,  where  A,  on  the 
20th  of  July,  made  proposals  to  B  to 
enter  his  service  as  bailiff  for  a  year,  and 
B  took  the  proposal  and  went  away,  and 
entered  into  A's  service  on  the  24th  of 
July,  it  was  held,  that  this  was  a  contract 
on  the  20th,  and  so  not  to  bo  performed 
within  the  space  of  one  year  from  the 
making,  and  within  the  4th  section  of  the 
statute  of  frauds.  Snelling  v.  Lord  Ilunt- 
ingfield,  1  Cromp,,  M.  &  R.  20.  And,  in 
Birch  v.  The  Earl  of  Liverpool,  9  B.  & 
C.  392,  it  held,  that  a  contract  wlii;re- 
by  a  coachmaker  agreed  to  let  a  carriage 
ibr  a  term  of  .5  years,  in  consideration  of 
receiving  an  annual  payment  for  the  u<e 
of  it,  was  within  the  statute.  And  see 
Lower  v.  Winters,  7  Cowen,  263  ;  Derby 
V.  Phelps,  2  N.  H.  .■)!  5  ;  Hinckley  v.  South- 
gate,  11  Vt.  428;  Squire  t.  Whipple,  1 
id.  69  ;  Foote  «.  Emerson,  10  id.  338  ; 
Pitcher  !'.  Wilson,  5  Mo.  46  ;  Drummond 
V.  Burrell,  13  Wend.  307  ;  Shuto  v.  Dorr, 
5  id.  204  ;  Lockwood  a.  Barnes,  3  Hill, 
130  ;  Hill  i:  Hooper,  1  Gray,  131  ;  Sweet 
v.  Lee,  4  Scott,  n.  r.  77  ;  Giraud  v.  Rich- 
mond, 2  C.  B.  83.i  ;  Lapham  v.  Whipple, 
8  Met.  59  ;  Tuttle  v.  Swett,  31  Me.  :,f,?> ; 
Wilson  V.  Martin,  1  Dcnio,  602;  Pitkin 
V.  Tlie  Long  Island  R.  R.  Company,  2 
Barb.  Oh.  221.  And  such  a  contract 
will  not  be  taken  out  of  the  statute  by 
the  mere  fact  that  it  may  be  put  an  end 


to  within  a  ycai-  by  one  of  the  parties,  or 
a  third  person.  Thus,  in  Harris  c.  Porter, 
2  Harring.  (Del.),  27,  where  the  defendant, 
a  mail-contractor,  made  a  sub-contract 
with  the  jjlaintiff  to  carry  the  mail  for 
more  than  a  year,  it  was  contended  that 
the  contract  was  not  within  the  statute, 
because  the  contract  between  the  defend- 
ant and  the  postmaster-general  reserved  to 
the  latter  the  power  to  alter  the  route,  and 
thus  ])nt  an  end  to  the  contract  at  any 
time;  it  niii^ht,  tbei'cfore,  be  terminated 
within  a  year,  and  did  not  necessarily 
reach  beyond  it.  But  the  court  said, 
"  This  was  a  contract  which  could  not 
possibly  be  performed  within  one  year;  by 
its  terms  it  was  to  continue  four  years. 
And  though  it  might  be  annulled  or 
put  an  end  to  by  the  postmaster-general 
within  the  year,  it  still  falls  within  the  act 
as  an  a^ireeraent  which,  according  to  its 
terms,  is  not  to  be  performed  within  the 
space  of  one  year."  Birch  v.  The  Earl  of 
Liverpool,  9  B.  &  C.  392,  is  to  the  same 
effect.  But  if  it  is  merely  optional  with  one 
of  the  parties  whether  he  shall  perform  the 
contract  within  a  year  or  take  a  longer 
time,  the  contract  is  not  within  the  stat- 
ute. Therefore,  it  has  been  held,  that  an 
agreement  that  one  party  may  cut  certain 
tici's  on  the  land  of  the  other,  at  any  time 
witliin  ten  years,  is  not  within  the  statute. 
Kent  !-.  Kent,  18  Pick.  569.  So,  where 
the  plaintiff  and  defendant  entered  into  a 
contract  by  which  the  plaintiff  agreed  to 
labor  for  the  defendant  for  one  vear,  but 
without  fixing  any  definite  time  for  the 
labor  to  commence,  it  was  held  that  the 
contract  was  not  within  the  statute,  for 
the  plaintiff  had  a  right  to  commence  im- 
mediately. Russell  V.  Sladc,  12  Conn. 
455.  And  see  Linscott  n.  Mclntire,  15 
Ale.  201  ;  Plimpton  ».  Curtiss,  15  Wend. 
336.  In  regard  to  the  second  class  of 
cases,  namely,  those  where  it  is  evident, 
from  the  subject-matter  of  the  contract,  that 
the  parties  had  in  contemplation  a  longer 
period  than  one  year  ns  the  time  for  its 
performance,  although  there  is  no  express 
agreement  to  that  effect,  there  has  been 
more  doubt,  but  it  is  now  settled  that 
they  are  within  the  statute.     The  leading 


CH.  V.J 


STATUTE    OF   FRAUDS. 


37 


The  same  observation  may  be  made  in  respect  to  the  clause 
of  which  we  are  now  treating,  that  we  have  aheady  had  occasion 


case  of  this  class  is  Boy  dell  v.  Drum- 
mond,  11  East,  U2.  In  this  case  the 
plaintiff  had  proposed  to  publish  by  sub- 
scription a  series  of  large  prints  from 
some  of  the  scenes  in  Shakspeare's  plays, 
after  pictures  to  be  painted  for  that  pur- 
pose, under  the  following  conditions, 
among  others,  namely,  that  seventy-two 
scenes  were  to  be  painted,  at  the  rate  of 
two  to  each  play,  and  the  whole  were  to 
be  published  in  numbers,  each  containing 
four  large  prints ;  and  that  one  number  at 
least  should  be  anuualli/  published  after 
the  delivery  of  the  first.  The  defendant 
became  a  subscriber.  And  the  court  held, 
that  the  contract  was  within  the  statute. 
The  same  point  is  well  illustrated  by  the 
case  of  Herrin  i).  Butters,  20  Me.  119. 
For  the  facts  of  that  case,  see  ante,  vol.  II. 
p.  45,  n.  (j).  Whitman,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  ;  "  It  is 
urged,  that  the  defendant  might  have 
cleared  up  the  land,  and  seeded  it  down 
in  one  year,  and  thereby  have  performed 
his  contract.  This  may  have  been  ^vithin 
the  range  of  possibility ;  but  whether  so  or 
not  must  depend  upon  a  number  of  facts, 
of  which  the  court  are  uninformed.  This, 
however,  is  not  a  legitimate  inquiry  under 
this  contract.  We  are  not  to  inquire 
what,  by  possibility,  the  defendant  might 
have  done,  by  way  of  fuUilling  his  contract. 
We  must  look  to  the  contract  itself,  and 
see  what  he  was  bound  to  do ;  and  what, 
according  to  the  terms  of  the  contract,  it 
was  the  understanding  that  he  should  do. 
Was  it  the  understanding  and  intention  of 
the  parties  that  the  contract  might  he  per- 
formed within  one  year  f  If  not,  the  case 
is  clearly  with  the  defendant.  But  the 
contract  is  an  entirety,  and  all  parts  of  it 
must  be  taken  into  view  together,  in  order 
to  a  perfect  understanding  of  its  extent 
and  meaning.  We  must  not  only  look  at 
what  the  defendant  had  undertaken  to  do, 
but  also  to  the  consideration  inducing  him 
to  enter  into  the  agreement.  The  one  is 
as  necessary  a  part  of  the  contract  as  the 
other ;  and  if  either,  in  a  contract  wholly 
executory,  were  not  to  be  performed  in 
one  year,  it  would  be  within  the  statute  of 
frauds.  Here  the  defendant  was  not  to 
avail  himself  of  the  consideration  for  his 
engagement,  except  by  a  receipt  of  the 
annual  profits  of  the  land,  as  tlicy  might 
accrue,  for  the  term  of  three  years.  But 
whether  this  be  so  or  not,  it  is  impossible 


to  doubt  that  the  parties  to  this  contract 
perfectly  well  understood  and  contem- 
plated, that  it  was  to  extend  into  the  third 
year  for  its  performance,  both  on  the  part 
of  the  plaintiff  and  defendant.  Its  terms 
most  clearly  indicate  as  much ;  and  by 
them  it  must  be  interpreted."  In  the  case 
of  Moore  v.  Fox,  10  Johns.  24+,  the  court 
say,  to  bring  the  case  within  the  statute,  it 
must  appear  to  be  an  express  and  specific 
agreement  that  the  contract  is  not  to  be 
perfoimed  within  one  year,  and  cite  the 
case  of  Fenton  v.  Emblers,  3  Burr.  1278, 
where  the  same  language  is  used  by  the 
court.  But  in  the  case  of  Boydell  o. 
Drumraond,  11  East,  142,  in  whieli  theie 
was  no  express  and  specific  agreement, 
that  the  contract  should  not  be  performed 
within  a  year,  the  court  say,  that  the 
whole  scope  of  the  undertaking  shows 
that  it  was  not  to  be  performed  within  a 
year,  and  was  therefore  within  the  statute. 
This  seems  to  show,  very  clearly,  what  is 
to  be  understood  by  an  express  or  specijic 
agreement,  that  a  contract  is  not  to  be  per- 
formed within  a  year.  In  the  case  of  Pe- 
ters V.  Westboroiigh,  1 9  Pick,  364,  Mr.  Jus- 
tice Wilde,  in  delivering  the  opinion  of  the 
court,  says,  '*  it  must  have  been  expressly 
stipulated  by  the  parties,  or  it  must  appear 
to  /lave  been  so  understood  by  theni,  that  the 
agreement  was  not  to  be  performed  within 
a  year.  But  who  can  doubt  what  the 
express  and  specific  understanding  of  the 
parties  in  the  case  at  bar  was '!  and  that  it 
was  not  to  be  performed  within  one  year  1 
Or  at  any  rate,  that  it  appears  to  have 
been  so  understood  by  them."  In  lejiard 
to  the  third  class  of  cases,  namely,  where 
the  time  for  the  performance  of  the  eon- 
tract  is  made  to  depend  upon  some  con- 
tingency, wiiieh  may  or  may  not  happen 
within  a  year,  it  is  settled  that  they  do  not 
come  within  the  statute.  This  was  de- 
cided against  the  opinion  of  Holt,  C.  J., 
in  the  case  of  Peter  v.  Compton,  Skin. 
353.  There  the  defendant  promised  for 
one  guinea  to  give  the  plaintiff  so  many 
guineas  on  the  day  of  his  marriage.  And 
it  was  held,  that  tire  plaintiff  was  entitled 
to  recover  although  the  agreement  was  not 
in  writing.  So,  in  Fenton,  v.  Emblers,  3 
Burr.  1278,  where  the  defendant's  testator 
undertook,  by  his  last  will  and  testa- 
ment, to  bequeath  the  plaintiff  a  legacy,  it 
was  held,  that  the  undertaking  was  not 
within  the  statute,  because  the  time  for  itf 
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to  make  of  other  clauses  in  the  fourth  section,  namely,  that 
when  a  contract,  originally  within  its  provisions,  has  been 
entirely  executed  on  one  side,  and  nothing  remains  of  the  pay- 
ment of  the  consideration,  this  may  be  recovered,  notwithstand- 
ing the  statute.  (A)     But  whether  a  recovery  can  be  had  on  the 


performance  depended  upon  the  life  of  the 
testator,  which  miglit  be  terminated  with- 
in a  year.  Again,  in  Wells  v.  Horton,  4 
Bing.  40,  whei-e  A  being  indebted  to  the 
plaintiff,  promised  him  that  in  considera- 
tion of  his  forbearing  to  sue,  A's  execu- 
tor should  pay  him  £10,000;  it  was  held, 
that-  this  was  not  a  promise  required  by 
the  statute  of  frauds  to  be  in  writing. 
And  this  doctrine  has  been  carried  so  far 
as  to  include  a  case  where  one  undertakes 
to  abstain  from  doing  a  certain  thing, 
without  limitation  as  to  time,  on  the 
ground  that  such  a  contract  is  in  its  nature 
binding  only  during  the  life  of  the  party. 
Thus,  iu  Lyon  v.  King,  1 1  iMet.  41 1,  tlie 
defendant,  for  a  good  consideration,  prom- 
i.^ed  the  plaintiff  that  he  would  not  there- 
after engage  in  the  staging  or  the  livery- 
stable  business  in  Southbridge.  And  the 
court  Ju'ld,  that  the  contract  was  not  within 
the  statute.  Dewei^,  J.,  said  :  "  The  con- 
tract might  have  been  wholly  performed 
within  a  year.  It  was  a  personal  engage- 
ment to  forbear  doing  certain  acts.  It  stip- 
ulated nothing  beyond  the  defendant's  life. 
It  imposed  no  duties  upon  his  legal  repre- 
sentatives, as  might  have  been  the  case 
under  a  contract  to  perform  certain  positive 
duties.  The  mere  fact  of  abstaining  from 
pursuing  the  staging  and  livery-stable 
business,  and  the  happening  of  his  death, 
during  the  year,  would  be  a  full  perform- 
ance of  this  contract.  Any  stipulations  in 
the  contract,  looking  beyond  the  year,  de- 
pended entirely  upon  the  contingency  of 
the  defendant's  life ;  and  this  being  so,  the 
case  falls  within  tlie  class  of  cases  in  which 
it  has  been  held  that  the  statute  does  not 
apply."  So,  in  Foster  v.  McO'Blenis,  18 
Mo.  88,  it  was  held,  that  a  verbal  agree- 
ment not  thereafter  to  run  carriages  on  a 
particular  route,  was  not  within  the  stat- 
ute. But  see  Roberts  v.  Tucker,  3  Exch. 
6.'32  ;  Holloway  v.  Hampton,  4  B.  Mon. 
415.  Por  other  cases  depending  upon  a 
contingency,  see  Gilbert  v.  Sykes,  16  East, 
1 50  ;  Souc'h  V.  Strawbridge,  2  C.  B.  808  ; 
Dohson  V.  Collis,  1  H.  &  N.  81 ;  M'Lees 
V.  Hale,  10  Wend.  426  ;  Blake  v.  Cole,  22 
Pick.  97  ;  Peters  v.  Westborough,  19  Pick. 
364 ;  Roberts  v.  The  Rockbottom   Co.   7 


Met.  46  ;  EUicott  ».  Peterson,  4  Md.  476  ; 
Clark  V.  Pendleton,  20  Conn.  495  ;  Howard 
V.  Burgen,  4  Dana,  137 ;  Sherman  v. 
Champlain  Trans.  Co.  31  Vt.  162.  In 
the  case  of  ToUey  v.  Greene,  2  Sandf.  Ch. 
91,  the  Assistant  Vice-Chancellor  inti- 
mated an  opinion,  that  a  contract  which 
cannot  be  performed  within  a  year,  ex- 
cept upon  a  contingency  which  neither 
party,  nor  both  together,  can  hasten  or 
retard,  such  as  the  death  of  one  of  them 
or  of  a  third  person,  is  not  within  the 
statute.  But  we  are  not  aware  that  such 
a  distinction  finds  any  support  in  the  de- 
cided cases. 

(A)  Tills  point  was  adjudged  in  Donel- 
lan  V.  Read,  3  B.  &  Ad.  899.  In  that 
case  a  landlord  who  had  demised  premises 
for  a  term  of  years,  at  £50  a  year,  agreed 
with  his  tenant  to  lay  out  £50  in  making 
certain  improvements  upon  them,  the  ten- 
ant undertaking  to  pay  him  an  increased 
rent  of  £5  a  year  during  the  remainder  of 
tlie  term  (of  which  several  years  were  un- 
expired), to  commence  from  the  quarter 
pieceding  the  completion  of  the  work. 
And  it  was  held,  that  this  was  not  within 
the  statute  of  frauds,  as  an  agreement  "  not 
to  be  performed  within  one  year  from  the 
making  thereof,"  no  time  being  fixed  for 
the  performance  on  the  part  of  the  land- 
lord. During  the  argument,  Parke,  J., 
interrupted  the  counsel  to  say  :  "  If  goods 
are  sold,  to  be  delivered  immediately,  or 
work  contracted  for,  to  be  done  in "  less 
than  a  year,  but  to  be  paid  for  in  fourteen 
months,  or  by  more  than  four  quarterly 
instalments,  is  that  a  case  within  the  stat- 
ute ?  In  Bracegirdle  v.  Heald,  1  B.  & 
Aid.  722,  Abbott,  J.,  takes  the  distinction, 
that  in  the  case  of  an  agreement  for  goods 
to  be  delivered  by  one  party  in  six  months, 
and  to  be  paid  for  in  eighteen,  all  that  is 
to  be  performed  on  one  side  is  to  be  done 
within  a  year ;  which  was  not  so  in  tlio 
case  then  before  the  court."  And  Little- 
dale,  J.,  in  delivering  the  judgment  of  the 
court,  said,  "  As  to  the  contract  not  being 
to  be  performed  within  a  year,  wo  think 
that  as  the  contract  was  enlircly  execut- 
ed on  one  side  within  a  year,  and  as  it 
was  the  intention  of  the  parties,  ibunded 
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original  contract,  or  only  on  a  quaMum  meruit,  is  not  entirely 
clear  upon  the  authorities,  {i)  Upon  principle,  however,  we 
should  say  that  a  recovery  in  such  case  can  be  had  only  upon  a 
quantum  meruit,  {j) 

We  now  pass  to  the  seventeenth  section.  Let  us  first  in- 
quire what  satisfies  the  condition,  that  the  buyer  shall  accept 
and  actually  receive  a  part  of  the  goods.  Some  confusion 
has  arisen  on  this  subject,  from  a  want  of  discrimination  be- 
tween a  sale  at  common  law,  a  sale  as  effected  by  the  statute 
of  Elizabeth,  of  fraudulent  conveyances,  and  the  statute  of 
Charles,  of  frauds  and  perjuries.  At  common  law,  if  the  seller 
makes  a  proposition  and  the  buyer  accepts,  and  the  goods  are 
in  the  immediate  control  and  possession  of  the  seller,  and 
nothing  remains  to  be  done  to  identify  them,  or  in  any  way 
prepare  them  for  delivery,  the  sale  is  complete,  and  the  property 
in  the  goods  passes  at  once  and  perfectly  ;  the  buyer  acquires 
not  a  mere  jus  ad  rem,  but  an  absolute  jus  in  re  ;  and  he  may 
demand  delivery  at  once,  on  tender  of  the  price,  and  sue  for 
the  goods  as  his  own  if  delivery  be  refused ;  the  seller  having 
no  right  of  property,  but  a  mere  right  of  possession,  by  way  of 
Uen  on  the  goods  for  his  price,  (k)  Then  came  the  statute  of 
Elizabeth,  which,  aided  by  construction,  made  the  want  of  de- 
livery, or  of  transfer  of  possession,  evidence,  more  or  less  con- 
clusive, of  fraud,  which  vitiated  the  sale.  Here,  then,  grew  up 
many  questions  as  to  what  constituted  delivery,  and  what  was 
its  effect ;  and  we  have  seen  that  a  great  diversity  and  conflict 
of  adjudication  has  existed  upon  these  questions.  {I)  But  after 
the  statute  of  Ehzabeth  came  the  statute  of  Charles,  of  frauds 
and  perjuries;  and  this  in  express  terms  requires,  in  order  to 


on  a  reasonable  expectation,  that  it  should  Lockwood  v.  Barnes,  3  Hill,  128  ;  Broad- 
be  so  the  statute  of  frauds  does  not  ex-  well  v.  Getman,  2  Deuio,  87  ;  Uolbrook  v. 
tend  to  such  a  case.  In  case  of  a  parol  Armstrong,  1  Fairf.  31  ;  Comptony.  Mar- 
eale  of  soods,  it  often  happens  that  tliey  tin,  5  Rich.  U  ;  Bates  v.  Moore,  2  Bailey, 
are  not  to  be  paid  for  in  full,  till  after  the  614 ;  Johnson  v.  Watson,  1  Ga.  348  ;  Rake 
:_.•: c  „  !„„„„..  r,o..;^ri  r.f  t\mf.  t.Vifin  II.  Pone.  7  Ala.  161  :  Blanton  v.  Knox,  3 


are  not  to  De  paui  lor  in  run,  ua  anei   tuo     ui^,  """■"="■■  "•''"„,•  \ ;v         .: 

expiration  of  a  lonc;er  period  of  time  than  v.  Pope,  7  Ala.  161 ;  Blanton  v.  Knox,  3 

u.  year-  and  surely  the   laAV   would    not  Mo.  342  ;  Talmad.se  «.  The  Rensselaer  & 

sanction  a  defence  on  that  ground,  when  Saratoga  R.  R.  Co.  13  Barb.  493 ;  Stone 

the  buyer  had  had  the  full  benefit  of  the  w.  Dcnnison,  13  Pick.  1. 

goods  on  his  part."     For  other  cases  iUus-  (i)  See  cases  cited  in  preceding  note, 

trating  this  point,  see  Clieriy  v.  Hening,  (./)  And  see  ante,  p.  3.1,  "■('')• 

4   Exch.    631  ;    Souch  v.   Strawbridge,  2  (k)   See  anfc,  vol.  1,  pp.  526,  52/. 

C  B   808  ;  Mavor  v.  Pyne,  3  Bin-.  285;  (/)  See  ante,  vol.  1,  pp.  527,  528. 
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sustain  an  action,  both  delivery  and  acceptance;  and  the  ques- 
tions which  spring  up  under  this  statute  must  be  considered  as 
entirely  distinct  from  the  former  questions.  To  illustrate  this 
in  the  simplest  form,  let  us  suppose  that  A  orally  orders  B  to 
send  him  one  hundred  bales  of  cotton,  of  a  certain  quality  and 
price ;  B  sends  the  goods  as  directed ;  and  here  no  question 
can  exist,  under  the  statute  of  Elizabeth,  in  respect  to  the  pos- 
session, because  that  has  been  transferred  by  the  delivery ;  but 
the  case  is  still  open  to  any  inquiry  as  to  fraud.  At  common 
law,  A  may  say  that  the  cotton  is  not  of  the  kind  or  quality 
that  he  ordered,  and  if  he  can  establish  this,  he  has  the  right  of 
sending  it  back  and  refusing  to  pay  for  it;  if  he  cannot,  the 
transaction  is  completed  ;  the  seller  cannot  reclaim  the  cotton, 
nor  the  buyer  refuse  the  price.  But  by  the  statute  of  frauds, 
the  buyer  may  at  once  send  the  cotton  back,  and  refuse  pay- 
ment for  it,  although  precisely  what  he  ordered,  and  no  action 
can  be  brought  against  him  for  the  price.  Because,  by  this 
statute  both  delivery  and  acceptance  are  requisite  ;  and  the 
delivery  is  to  be  made  by  one  party,  and  "the  acceptance  by 
another ;  and  the  consequence  of  this  is,  that  while  the  seller  is 
bound  by  his  delivery,  and  cannot  reclaim  the  goods,  the  buyer 
has  his  option  to  keep  the  goods  and  pay  for  them,  or  return 
them  and  not  pay.  The  statute  in  fact  postpones  the  comple- 
tion of  an  oral  contract  of  sale.  At  common  law,  it  is  finished 
when  one  makes  the  offer  of  sale  and  the  other  accepts.  By 
the  statute,  nothing  is  done  by  this  offer  and  acceptance ; 
another  step  must  be  taken ;  the  goods  themselves  must  be 
offered  and  accepted,  and  then  only  is  the  sale  completed.  It 
should  seem,  perhaps,  that  the  same  reason  would  give  the 
seller,  after  delivery  of  the  goods,  and  before  acceptance  of  them, 
the  same  right  to  withdraw  his  goods,  that  he  has  to  withdraw 
his  offer  before  an  acceptance  of  it ;  but  we  are  not  aware  of 
any  authority  to  this  effect. 

If  the  sale  be  complete,  and  the  bargain  is  for  immediate  de- 
livery ;  and  the  seller  asks  the  buyer  to  lend  him  the  chattel  for 
a  time,  to  which  the  buyer  assents  and  therefore  does  not  at 
once  take  it  away,  but  permits  the  seller  (the  plaintiff)  to  keep 
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it,  this  has  been  recently  held  in  England  to  be  an  acceptance 
under  the  statute,  (m) 

In  regard  to  what  constitutes  a  delivery  under  the  statute, 
and  what  constitutes  an  acceptance,  there  have  been  many  de- 
cisions which  it  is  difficult  to  reconcile.  But  the  question  is 
often  one  of  fact  rather  than  of  law.  Indeed  it  is  always  a 
question  of  fact  for  the  jury,  whether  the  goods  were  delivered 
and  accepted;  but  it  is  a  question  on  which  they  will  be 
directed  by  the  court ;  and  thus  the  question  becomes  a  mixed 
one,  of  fact  and  law. 
*  It  may  be  said,  in  general,  that  a  delivery  must  be  a  transfer 
of  possession  and  control,  made  by  the  seller,  with  the  purpose 
and  effect  of  putting  the  g-iods  out  of  his  hands,  (w)     This  is  a 


(m)  Marvin  u.  Wallis,  6  Ellis  &  B. 
726.  See  also,  as  to  acceptance,  Taylor 
</.  Wakefield,  id.  765. 

(n)  Phillips  «;.  Bistolli,  2  B.  &  C.  511  ; 
Dole  V.  Stimpson,  21  Pick.  384  ;  Tem- 
pest V.  Fitzgerald,  3  B.  &  Aid.  680  ;  Par- 
ker V.  Wallis,  5  Ellis  &  B.  21  ;  Holmes  v. 
Hoskins,  9  Exch.  753.  In  the  earlier 
cases,  slight  acts  were  considered  as 
sufficiently  evidencing  the  actual  receipt 
of  the  property  by  the  purchaser.  Chap- 
lin V.  Rogers,  1  East,  192;  Hodgson  v. 
Le  Bret,  1  Camp.  233 ;  Anderson  v. 
Scott,  1  Camp.  235,  n. ;  Elmore  v.  Stone, 

I  Taunt.   458 ;    Blenkinsop   u.    Clayton, 
7  '  Taunt.    597 ;    Vincent    v.    Germond, 

II  Johns.  283.  But  the  later  cases  are 
much  more  strict.  See  Howe  v.  Palm- 
er, 3  B.  &  Aid.  321 ;  Tempest  v.  Fitz- 
gerald, id.  680  ;  Maberley  v.  Sheppard,  10 
Bing.  99  ;  Carter  v.  Toussaint,  5  B.  &  Aid. 
855 ;  Baldey  o.  Parker,  2  B.  &  C.  37  ; 
Holmes  v.  Hoskins,  9  Exch.  753,  28  Eng. 
L.  &  Eq.  564 ;  Cunningham  v.  Ash- 
brook,  20  Mo.  553.  "  To  constitute  de- 
livery,'' in  the  language  of  Parke,  B.,  in 
Bill  V.  Bament,  9  M.  &  W.  41,  "the  pos- 
session must  have  been  parted  with  by  the 
owner,  so  as  to  deprive  him  of  the  right 
of  lien."  But  see  Dodsley  v.  Varley,  12 
A.  &  E.  632.  The  question,  what  con- 
stitutes a  sufficient  delivery  to  satisfy  the 
statute,  was  ranch  discussed  in  New  York, 
in  the  recent  case  of  Shindler  v.  Houston, 
1  Denio,  48,  1  Comst.  261.  In  that  case 
the  plaintiff  and  defendant  bargained  re- 
specting the  sale  by  the  former  to  the  lat- 
ter, of  a  quantity  of  lumber,  piled  apart 
from  other  lumber,  on  a  dock,  and  in  the 


view  of  the  parties  at  the  time  of  the  bar- 
gain, and  which  had  been  before  that  time 
measured  and  inspected.  The  defendant 
offered  a  certain  price  per  foot,  which  being 
satisfactory  to  the  plaintiff,  he  said,  "  The 
lumber  is  yours."  The  defendant  then 
told  the  plaintiff  to  get  tlie  inspector's  bill 
of  the  lumber,  and  take  it  to  one  House, 
who  was  the  defendant's  agent,  and  who, 
he  said,  would  pay  the  amount.  This 
was  soon  after  done,  but  payment  was  re- 
fused. The  price  being  over  fifty  dollars, 
and  the  statute  of  frauds  being  relied  on, 
it  was  lie/d,  by  the  Supreme  Court,  in  an 
action  for  tlie  price  of  the  lumbei',  upon  a 
declaration  for  lumber  sold  and  delivered, 
that  the  court  below  was  right  in  refusing 
to  charge  the  jury  that  the  property  ditl 
not  pass  at  the  time  of  the  bargain  ;  and 
that  the  facts  were  properly  submitted  to 
the  jury,  with  instructions  that  tliey  might 
find  an  absolute  delivery  and  acceptance 
of  the  lumber  at  the  time  of  the  bargain, 
and  that  the  payment  was  postponed,  and 
credit  given  therefor,  until  the  inspector's 
bill  should  be  presented  to  House.  But 
upon  appeal  to  the  Court  of  Appeals,  the 
judgment  of  the  Supreme  Court  was  re- 
versed. And  Wric/ht,  J.,  in  delivering 
his  opinion  in  the  latter  court,  said,  "  It 
is  to  be  regretted  that  the  plain  meaning 
of  the  statute  should  ever  have  been  de- 
parted from,  and  that  any  thing  short  of 
an  actual  delivery  and  acceptance  should 
have  been  regarded  as  satisfying  its  re- 
quirements, wiien  the  memorandum  was 
omitted  ;  but  another  rule  of  interpreta- 
tion, which  admits  of  a  constructive  or 
symbolical  delivery,  has  become  too  flrmlj 
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sufficient  delivery,  whatever  be  its  form ;  and  upon  a  sale  of 
personal  property,  any  acts  of  the  parties  indicative  of  the  exer- 


establisheil  now  to  be  sliaken.  The  uni- 
form doctrine  of  the  cases,  however,  has 
been,  that  in  order  to  satisfy  the  statute 
there  must  be  somcthinj^  more  than  mere 
words  —  that  the  act  of  accepting  and  7'e- 
ceiviiii/  required  to  dispense  with  a  note  in 
writing,  implies  more  than  a  simple  act 
of  the  mind,  unless  the  decision  in  Elmore 
V.  Stone,  1  Taunt.  458,  is  an  exception. 
This  case,  however,  will  be  found  upon 
examination  to  be  in  accordance  with 
other  eases,  although  the  acts  and  cu'cuni- 
stances  relied  on  to  show  a  delivery  and 
acceptance  were  extremely  slight  and 
equivocal;  and  hence  the  case  was  doubt- 
ed in  Howe  c.  Palmer,  3  B.  &  Aid.  324, 
and  Proctor  )■.  Jones,  2  C.  &  P.  534,  and 
has  been  virtually  overruled  by  subse- 
quent decisions.  Far  as  the  doctrine  of 
constructive  delivery  has  been  sometime 
carried,  I  have  been  unable  to  find  any 
case  that  comes  up  to  dispensing  with  all 
acts  of  parties,  and  rests  wholly  upon  tlie 
memory  of  ^\■itnesses  as  to  the  precise  form 
of  icords  to  show  a  delivery  and  receipt  of 
the  goods.  The  learned  author  of  the 
Commentaries  on  American  Law,  cites 
from  the  Pandects  the  doctrine,  that  the 
consent  of  the  party  upon  the  spot  is  a 
sufficient  possession  of  a  column  of  gran- 
ite, which,  by  its  weight  and  magnitude, 
was  not  susceptible  of  any  other  delivery. 
But  so  far  as  this  citation  may  be  in  op- 
position to  the  general  current  of  decisions, 
in  the  common-law  courts  of  England  and 
of  this  country,  it  is  sufficient  perhaps  to 
observe,  that  the  Roman  law  has  nothing 
in  it  analogous  to  our  statute  of  frauds. 
In  Elmore  v.  Stone,  expense  was  incurred 
by  direction  of  the  buyer,  and  the  vendor, 
at  his  suggestion,  removed  the  horses  out 
of  the  sale  stable  into  another,  and  kept 
them  at  livery  for  him.  In  Chaplin  v. 
Rogei's,  1  East,  192,  to  which  we  were  re- 
feiTcd  on  the  argument,  the  buyer  sold 
part  of  the  hay,  which  the  purchaser  had 
taken  away  ;  thus  dealing  with  it  as  if  it 
were  in  his  actual  possession.  In  the  case 
of  Jewett  V.  Warren,  12  Mass.  300,  to 
which  we  were  also  referred,  no  question 
of  delivery  under  the  statute  of  frauds 
arose.  The  sale  was  not  an  absolute  one, 
but  a  pledge  of  the  property,  The  cases 
of  Elmore  r.  Stone,  and  Chaplin  v.  Rogers, 
are  the  most  barren  of  acts  indicating 
delivery,  but  these  are  not  authority  —  for 
the  doctrine  that  words,  unaccompanied  by 


acts  of  the  parties,  are  sufficient  to  satisfy 
the  statute.  Indeed,  if  any  case  could  be 
shown  which  proceeds  to  that  extent,  and 
this  court  should  be  inclined  to  follow  it, 
for  all  beneficial  purposes,  the  law  might 
as  well  be  stricken  from  our  statute-book  ; 
for  it  was  this  species  of  evidence,  so  vague 
and  unsatisfactory,  and  so  fruitful  of 
frauds  and  perjuries,  that  the  legislature 
aimed  to  repudiate.  So  far  as  I  have 
been  able  to  look  into  the  numerous  cases 
that  have  arisen  under  the  statute,  the 
controlling  principle  to  be  deduced  from 
them  is,  that  when  the  memorandum  is 
dispensed  with,  the  statute  is  not  satisfied 
with  any  thing  but  unequivocal  acts  of  the 
parties ;  not  mere  words,  that  are  liable 
to  be  misunderstood,  and  misconstrued, 
and  dwell  only  in  the  imperfect  memory 
of  witnesses.  The  question  has  been,  not 
whether  the  words  used  were  sufficiently 
sti*ong  to  express  the  intent  of  the  parties, 
but  whether  the  acts  connected  with  them, 
both  of  seller  and  buyer,  were  equivocal 
or  unequivocal.  The  best  considered  cases 
hold,  tiiat  there  must  be  a  vesting  of  the 
possession  of  the  goods  in  the  vendee,  as 
absolute  owner,  discharged  of  all  lien  for 
the  price  on  the  part  of  the  vendor,  and 
an  ultimate  acceptance  and  receiving  of 
the  property  by  the  vendee,  so  unequivo- 
cal, that  he  shall  have  precluded  himself 
from  taking  any  objection  to  the  quantum 
or  quality  of  "the  goods  sold.  But  will 
proof  of  words  alone  show  a  delivery  and 
acceptance  from  which  consequences  like 
these  may  be  reasonably  inferred  t  Espec- 
ially, if  those  words  relate  not  to  the 
question  of  delivery  and  acceptance,  but 
to  the  contract  itself?  A  and  B  verbally 
contract  for  the  sale  of  chattels,  for  ready 
money  ;  and  without  the  payment  of  any 
part  thereof,  A  says,  '  I  deliver  the  prop- 
erty to  you,'  or  '  It  is  yours,'  but  there  are 
no  acts  showing  a  change  of  possession, 
or  from  which  the  facts  may  be  inferred. 
B  refuses  payment.  Is  the  right  of  the 
vendor,  to  retain  possession  as  a  lien  for 
the  price,  gone  1  Or,  in  the  event  of  a 
subsequent  discovery  of  a  defect  in  the 
quantum  or  quality  of  the  goods,  has  B, 
in  the  absence  of  all  acts  on  his  part 
showing  an  ultimate  acceptance  of  the 
possession,  concluded  himself  from  taking 
any  objection  ?  I  think  not.  As  Justica 
Cowen  remarks,  in  the  case  of  Archer  v. 
Zeh,  5  Hill,  205,  '  One  object  of  the  stat 
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cise  of  ownership  by  the  vendee,  may  be  submitted  to  the  jury  as 
evidence  of  receipt  and  acceptance,  to  take  the  case  out  of  the 
statute,  (o)  Hence  delivery  may  be  constructive ;  as  by  the 
delivery  of  the  key  of  a  warehouse,  {p)  or  making  an  entry 
in  the  books  of  the  warehouse  keeper,  (q)  or  delivery,  with  in- 
dorsement, of  a  bill  of  lading,  (r)  or  even  of  a  receipt..(5)  But 
a  mere  delivery  by  the  seller,  and  acceptance  by  the  buyer  of 
the  seller's  order  on  a  bailee,  does  not  seem  to  satisfy  the 
statute,  without  some  act  of  possession  and  acceptance  of  the 
property  by  the  buyer,  or  the  assent  of  the  bailee  to  hold  it  for 
the  buyer,  (t)  Even  less  than  this  may  be  a  delivery  and 
acceptance,  where  the  goods  are  bulky  and  difficult  of  access  or 
removal,  as  a  quantity  of  timber  floating  in  a  boom,  or  a  mass 
of  granite,  or  a  large  stack  of  hay.  (u)     So  a  part  may  be  deliv- 


nte  was  to  prevent  peq'ury.  The  method 
taken  was  to  have  something  done ;  not 
to  rest  every  thing  on  mere  oral  agree- 
ment.' The  acts  of  tlie  parties  must  be 
of  such  a  character  as  unequivocally  to 
place  the  property  within  the  power,  and 
under  the  exclusive  dominion  of  tlie  buyer. 
Tliis  is  the  doctrine  of  those  cases  that 
have  carried  the  principle  of  constructive 
delivery  to  the  utmost  limit."  And  see 
Atwell"  I'.  Mayhew,  6  Md.  10;  Denny  «. 
Williams,  5  Allen,  1. 

(o)  Gray  v.  Davis,  10  N.  Y.  (6  Seld.), 
285. 

{p)  Wilkes  V.  Ferris,  5  Johns.  3.35; 
Chappel  V.  Marvin,  2  Aikcns,  79. 

{q)  Harman  «.  Anderson,  2  Camp.  243. 

(r)  Peters  v.  Ballistier,  3  Pick.  495. 
See  next  note. 

(s)  Wilkes  V.  Ferris,  5  Johns.  335.  And 
see  Searle  v.  Keeves,  2  Esp.  598  ;  Harman 
V.  Anderson,  2  Camp.  243 ;  Withers  v. 
Lyss,  4  id.  237  ;  Tucker  u.  Ruston,  2  C. 
&  P.  86. 

(()  lu  Farina  v.  Hone,  16  M.  &  W. 
119,  goods  were  shipped  by  the  plamtifF 
from  abroad  to  this  country,  on  the  verbal 
order  of  the  defendant,  at  a  price  exceed- 
ing £10.  They  were  sent  to  a  shipping 
agent  of  the  plaintitf,  in  London,  who  re- 
ceived them  and  warehoused  them  with  a 
wharfinger,  informing  the  defendant  of 
their  arrival.  The  wharfinger  handed  to 
the  shipping  agent  a  delivery  warrant, 
whereby  the  goods  were  made  deliverable 
to  him  or  his  assignees  by  indorsement, 
on  payment  of  rent  and  charges.  The 
agent  indorsed  and  delivered  this  warrant 


to  the  defendant,  who  kept  it  for  several 
months,  and  notwithstanding  repeated  ap- 
plications, did 'not  pay  the  price  of  or 
charges  upon  the  goods,  nor  return  the 
warrant,  but  said  he  had  sent  it  to  his  so- 
licitor, and  that  he  intended  to  resist  pay- 
ment, for  tliat  he  had  never  ordered  the 
goods;  and  that  they  would  remain  for 
the  present  in  bond:  —  Held,  tliat  there 
was  no  such  delivery  to,  and  acceptance 
by  the  defendant  of  tlie  goods,  as  to  satisfy 
the  17th  section  of  the  statute  of  frauds. 
And  Parke,  B.,  said :  "  This  warrant  is 
no  more  than  an  engagement  by  the 
wliarhnger  to  deliver  to  the  consignee,  or 
any  one  he  may  appoint;  and  the  wharfin- 
ger holds  tlie  goods  as  the  agent  of  the 
consignee  (who  is  the  vendor's  agent),  and 
his  possession  is  that  of  the  consignee, 
until  an  assignment  has  taken  place,  and 
the  wharfinger  has  attorned,  so  to  speak, 
to  the  assignee,  and  agreed  with  him  to 
hold  for  him.  Then,  and  not  till  then, 
the  wharfinger  is  the  agent  or  bailee  of 
the  assignee,  and  his  possession  that  of 
the  assignee,  and  then  only  is  tliere  a  con- 
stnictive  delivery  to  him.  In  the  mean 
time  the  warrant,  and  the  indorsement  of 
the  warrant,  is  nothing  more  than  an  offer 
to  hold  the  goods  as  the  warehouseman 
of  the  assignee."  And  see  Bentall  v. 
Burn,  3  B.  &  C.  423 ;  Godts  v.  Rose,  1 7 
C.  B.  229,  33  Eiig.  L.  &  Eq.  268;  Lack- 
ington  V.  Atherton,  7  Man.  &  G.  360. 
Symbolical  delivery  is  only  eflectual  where 
it  can  be  followed  by  an  actual  delivery. 
Stevens  v.  Stewart,  3  Cal.  140. 

(a)  Jewett  v.  Wan-en,  12  Mass.  3UU , 
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ered  for  the  whole,  and  in  general  a  delivery  of  part  is  a  deliv- 
ery of  the  whole,  if  it  be  an  integral  part  of  one  whole,  (v)  but 
not  if  many  things  are  sold  and  bought  as  distinct  articles,  and 
some  of  them  are  delivered  and  some  are  not.  (w)  If  several 
owners  make  a  joint  sale,  and  one  of  them  sells  a  part  of  his 
portion,. the  delivery  of  this  is  said  to  satisfy  the  statute  as  to 
all.  (x)  Whether  the  delivery  of  a  part  was  intended  as  a 
delivery  of  the  whole,  is  a  question  of  fact  for  the  jury,  (t/) 

A  sale  by  sample  is  not  a  sale  with  delivery,  if  the  sample 
be  first  sent  and  afterwards  the  sale  completed.  But  after  a 
sale  is  made,  a  part  of  the  goods  may  be  delivered  nominally 
as  a  sample,  but  yet  so  as  to  make  it  a  part  delivery  and  ac- 
ceptance, (z)  We  think  that  if  the  seller  does  in  any  case, 
what  is  usual,  or  what  the  nature  of  the  case  makes  convenient 
and  proper,  to  pass  the  effectual  control  of  the  goods  from  him- 
self and  to  the  buyer,  this  is  always  a  delivery ;  and  nothing 
less  than  this  is  so. 

In  like  manner  as  to  the  question  of  acceptance,  we  must 
inquire  into  the  intention  of  the  buyer,  the  nature  of  the  goods, 
and  the  circumstances  of  the  case.  If  the  buyer  intends  to  re- 
tain possession  of  the  goods,  and  manifests  this  intention'  by  a 
suitable  act,  it  is  an  actual  acceptance  of  them ;  («)  although 
this  intention  may  be  manifested  by  a  great  variety  of  acts,  in 
accordance  with  the  varying  circumstances  of  different  cases. 
He  has  a  right  to  examine  the  goods,  and  ascertain  their  qual- 
ity, before  he  determines  whether  to  accept  or  not ;  and  a  reten- 
tion by  him  for  a  time  sufficient  for  this  examination,  and  no 
more,  is  not  an  acceptance,  (b) 

Boynton  v.  Veazie,  24  Me.  286;  Gibson         {>/)  Pratt  v.  Chase,  40  Me.  269. 
V.  Stevens,  8  How.  384 ;  Calkins  v.  Lwk-         (z)  In  otiier  words,  the  delivery  of  a 

wood,  17  Conn.  154.     But  see  Shindlcr  r.  sample,  which  is  no  part  of  the  thing  sold 
Houston,  1  Denio,  48,  1  Comst.  261.          •  will  not  take  a  sale  out  of  the  statute,  bu 

((■)   Slubey  v.  Hcyward,  2  H.  Bl.  504  ;  if  the  sample  lie  delivered  as  part  of  the 

Hammond  v.  Anderson,  4  B.  &  P.  69  ;  bulk,  it  then   binds  the  contrtict.     Talver 

Klliott  u.  Thom.as,  3  M.&,  W.  170;  Scott  !'.  West,    Holt,    N.   P.  178;   Johnson  v. 

V.  The  Eastern  Counties  Railway  Co.  12  Smith,  Anthon,  N.  P.  60;  id.  81,  2d  ed. ; 

M.  &  W.  33;   Biggs  v.  Whisking,  14   C.  Hinde  v.  Whitehouse,  7  East,  558;  Gard- 

B.  195,  25  Eng.  L.  &  Eq.  257  ;  iVIills  v.  ner  v.  Grout,  2  C.  B.  n.  s.  340. 
Hunt,  20  Wend.  431  ;   Davis  v.  Moore,         (n)  Baines  v.  Jevons,  7  C.  &  P.  28S; 

13  Me.  424.  Saunders  v.  Topp,  4  Exch.  390. 

(«'}  Price  V.  Lea,  1  B.  &  C.  156  ;    Sey-         (b)  Pereival  v.  Blake,  2  C.  &  P.  514; 

mour  V.  Davis,  2  Sandf.  239.  Kent  v.  Huskinson,  3  B.  &  P.  233;  Pliil- 

(x]  Pi  Id  V.  Eunk,  2  N.  J.  525.  lips  v.  Bistolli,  2  B.  &  C.  511. 
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It  is  a  question  perhaps  of  some  difficulty,  how  far  such  in- 
tention on  the  part  of  the  buyer,  and  a  corresponding  act,  are 
consistent  with  his  reserving  the  right  of  making  any  future 
objection  to  the  goods,  on  the  score  of  quantity  or  quaUty,  and 
rescinding  the  sale  on  such  ground.  The  gi-eater  number  of 
decisions  declare  such  reservation  to  be  incompatible  with 
acceptance  and  actual  receipt,  and  hold,  therefore,  that  while  the 
buyer  retains  this  right,  he  has  not  accepted  the  goods  under 
the  statute,  (c)  But  a  recent  decision  of  much  weight,  insists 
upon  what  seems  to  be  the  opposite  doctrine,  (d)     We  think, 


(c)  Per  Parke,  J.,  in  Smith  v.  Surman, 
9  B.  &  C.  561,  577  ;  Norman  v.  Phillips, 
14  M.  &  W.  277  ;  Howe  v.  Palmer,  3  B. 
&  Aid.  321  ;  Hanson  v.  Armitage,  5  B. 
&  Aid.  557  ;  Acebal  v.  Levy,  10  Bing. 
376 ;  Cunliffe  u.  Harrison,  6  Excli.  90.'? ; 
Curtis  V.  Pugh,  10  Q.  B.  Ill ;  Cutwater 
V.  Dodge,  6  Wend.  397. 

(d)  Morton  u.  Tiljbett,  15  Q.  B.  428. 
This  was  an  action  brought  to  recover  the 
price  of  fifty  quarters  of  wheat.  It  ap- 
peared that  on  the  25th  of  August,  1848, 
the  plaintiff  and  defendant  being  at  March 
market,  the  plaintiff  sold  the  wheat  to  the 
defendant  by  sample.  The  defendant  said 
that  he  would  send  one  Edgley,  a  general 
carrier  and  lighterman,  on  the  following 
morning,  to  receive  the  residue  of  the 
wheat  in  a  lighter,  for  the  purpose  of  con- 
veying it  by  water,  from  March,  where  it 
then  was,  to  Wisbeach ;  and  the  defend- 
ant himself  took  the  sample  away  with 
him.  Cn  the  26th  August,  Edgley  received 
the  wheat  accordingly.  On  the  same  day 
the  defendant  sold  the  wlieat,  at  a  profit, 
by  the  same  sample,  to  one  Hampson,  at 
Wisbeach  market.  The  wheat  arrived  at 
Wisbeach,  in  due  course,  on  the  evening 
of  Monday,  the  28th  August,  and  was  ten- 
dered by  Edgley  to  Hampson  on  the  fol- 
lowing morning,  when  he  refused  to  take 
it,  on  the  ground  that  it  did  not  correspond 
with  the  sample.  Up  to  this  time  the  de- 
fendant had  not  seen  the  wheat ;  nor  had 
any  one  examined  it  on  his  behalf.  No- 
tice of  Hampson's  repudiation  of  his  con- 
tract was  given  to  the  defendant ;  and  the 
defendant,  on  Wednesday,  the  30th  Au- 
gust, sent  a  letter  to  the  plaintiff  repu- 
diating his  contract  with  him  on  the  same 
ground.  There  being  no  memorandum 
in  writing  of  the  contract,  it  was  objected, 
for  the  defendant,  that  there  was  no  evi- 
dence of  acceptance  and  receipt,  to  satisfy 


the  requirements  of  the  statute  of  frauds. 
Pollock,  C.  B.,  before  whom  the  case  was 
tried,  overruled  the  objection,  and  a  ver- 
dict was  found  for  the  plaintiflf.  After- 
wards, the  case  being  brought  before  the 
Queen's  Bench,  on  a  motion  to  enter  a 
nonsuit,  pursuant  to  leave  reserved  at  the 
trial,  Lord  Campbell,  in  delivering  the  judg- 
ment of  the  court,  said  ;  "In  this  case  the 
question  submitted  to  us  is,  whether  there 
was  any  evidence  on  which  the  jury  could 
be  justified  in  finding  that  the  buyer  ac- 
cepted, the  goods,  and  actually  received 
the  same  so  as  to  render  him  liable  as 
buyer,  although  he  did  not  give  any  thing 
in  earnest  to  bind  the  bargain,  or  in  part 
payment,  and  there  was  no  note  or  memo- 
randum in  writing,  of  the  bargain.  It 
would  be  very  difficult  to  reconcile  the 
cases  on  this  subject ;  and  the  difference 
between  them  may  be  accounted  for  by  the 
exact  words  of  the  17th  section  of  the  stat- 
ute of  frauds  not  having  been  always  had 
in  recollection.  Judges,  as  well  as  coun- 
sel, have  supposed  that,  to  dispense  with 
a  written  memorandum  of  the  bargain, 
there  must  first  have  been  a  receipt  of  the 
goods  by  the  buyer,  and,  after  that,  an 
actual  acceptance  of  the  same.  Hence, 
perhaps,  has  arisen  the  notion,  that  there 
must  have  been  such  an  acceptance  as 
would  preclude  the  buyer  from  questioning 
the  quantity  or  quaUty  of  the  goods,  or  in 
any  way  disputing  that  the  contract  lias 
been  fully  performed  by  the  vendor.  But 
the  words  of  the  act  of  parliament  are ; 
[here  his  lordship  stated  the  whole  of  the 
1 7th  section.]  It  is  remarkable  that,  not- 
withstanding the  importance  of  having  a 
written  memorandum  of  the  bargain,  the 
legislature  appears  to  have  been  willing 
that  this  might  be  dispensed  with,  when 
by  mutual  consent  there  has  been  part 
performance.     Hence,  the  payment  of  any 
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however,  the  seeming  conflict  comes  from   confounding  two 
questions  which  are  distinct.     If  the  buyer  accepts  and  actually 


sum  in  earnest,  to  bind  the  bargain,  or  in 
part  payment,  is  sufficient.  This  act  on 
the  part  of  the  buyer,  if  acceded  to  on  the 
part  of  the  vendor,  is  sufficient.  The  same 
effect  is  fjiven  to  the  corresponding  act  by 
the  vendor,  of  deliverinf;  part  of  the  goods 
sold  to  the  buyer,  if  the  buyer  shall 
accept  such  part,  and  actually  receive  the 
same.  As  part  payment,  however  minute 
the  same  may  be,  is  suliicient,  so  part  de- 
livery, however  minute  the  portion  may 
be,  is  sufficient.  This  shows  conclusively 
that  the  condition  imposed  was  not  the 
complete  fultilmcnt  of  the  contract,  to  the 
satisfaction  of  the  buyer.  In  truth,  the 
effect  of  fulfilling  the  condition  is  merely 
to  waive  wiittcn  evidence  of  the  contract, 
and  to  allow  the  contract  to  be  established 
by  parol,  as  before  the  statute  of  frauds 
passed.  The  question  may  then  arise, 
whether  it  has  been  performed,  either  on 
the  one  side  or  the  other.  The  acceptance 
is  to  be  something  which  is  to  precede, 
or  at  any  rate  to  be  contemporaneous 
with,  the  actual  receipt  of  the  goods,  and 
is  not  to  be  a  subsequent  act,  after  the 
goods  have  been  actually  received,  weigh- 
ed, measured,  or  examined.  As  the  act 
of  parliament  expressly  makes  the  accept- 
ance and  actual  receipt  of  any  part  of  the 
goods  sold  sufficient,  it  must  be  open  to 
the  buyer,  at  all  events,  to  object  to  the 
quantity  and  quality  of  the  residue,  and, 
even  where  there  is  a  sale  by  sample,  that 
the  residue  offered  does  not  correspond 
with  the  sample.  Wo  are  tlici-efbre  of 
opinion,  that,  whether  or  not  a  dcli\'ciT  of 
the  goods  sold,  to  a  carrier  or  any  agent  of 
the  buyer,  is  sufficient,  still  there  may  be 
an  acceptance  and  receipt,  within  the 
meaning  of  the  act,  without  the  buyer 
having  examined  the  goods,  or  done  any 
thing  to  preclude  him  from  contending 
that  they  do  not  correspond  with  the  con- 
tract. The  acceptance,  to  let  in  parol  evi- 
dence of  the  contract,  a|)pears  to  us  to  be 
a  different  acceptance  from  that  which  af- 
fords conclusive  evidence  of  the  contract 
having  been  fulfilled.  We  are  therefore 
of  opinion,  in  this  case,  that,  although  the 
defendant  had  done  nothing  which  would 
have  precluded  him  from  objecting  that 
the  wheat  delivered  to  Edgley  was  not  ac- 
cording to  the  contract,  there  was  evi- 
dence to  justify  the  jury  in  finding  that  the 
defendant  accepted  and  received  it."  His 
lordship  then  proceeded  to  examine  most 


of  the  cases  cited  in  the  preceding  note, 
and  arrived  at  the  conclusion  that  they 
were  not  sufficiently  strong  to  control  the 
action  of  the  court ;    and   the  rule  fen-  a 
nonsuit  was  accordingly  discharged.  Since 
tlie  decision  of  this  case,  the  case  of  Hunt 
V.  Hecht,  8  Exch.  814,  20  Eng.  L.  &  Eq. 
524,  has  been  decided  in  the  Court  of  Ex- 
chequer. That  was  an  action  for  goods  sold 
and  delivered.     On  tlie  trial  it  appeared, 
that  one  of  the  defendants,  who  were  part- 
ners, called  on  the  plaintiff,  a  bone-mer- 
chant, for  the  purpose  of  buying  bones.   He 
there  saw  a  heap  containing  a  quantity  of 
the  kind  he  desired  to  buy,  but  intermixed 
with  others  which  were  unfit  for  manufac- 
turing  purposes.     He   ultimately   agreed 
with  the  plaintiff  to  buy  the  heap,  if  the 
objectionable  bones   were  taken  out.     It 
was  arranged  between  them  that  the  plain- 
tiff should  deliver  the  bones  at  Brewer's 
Quay,  in  sacks,  marked   in  a  particular 
way ;  and  the  defendant  gave  the  plain- 
tiff a  shipping  note,  or  order,  directed  to 
the  wharhnger,  requesting  him  to  receive 
and   ship  the  goods,   when  the   plaintiff 
should  send  them.     The  plaintiff  sent  the 
bags   accordingly,  marked   as    requested. 
They   were  delivered  at  the  wharf,  and 
received  by  the  wharfinger,  on   Wednes- 
day, the  9th  of  February,  but  the  defend- 
ants did  not  hear  of  their  licing  sent  until 
the  following  day,  when  the  invoice  was 
received.     The  defendants  then  examined 
the  bones  and  wrote  to  the  plaintiff  com- 
plaining  of  their   (juality,  and  declining 
to   accept   them.      Upon    this   evidence, 
Mmilii,    B.,  before   whom   the   case  was 
tried,   nonsuited  the   plaintiff.      And  the 
Court  of  Excliequcr  hiM,  that  the  nonsuit 
was  right.     Pollock,   C.    B.,  said  :  "  The 
goods   were   received   by  the   person  ap- 
pointed by  the  defendants,  but  they  were 
not  at  any  time   accepted.     The  defend 
ants  never  saw  them  when  they  were  in  a 
state  to  be  accepted,  because  they  had  not 
been    separated,      A  man  does   not   ac- 
cept flour  by  looking  at  the  wheat  that  is 
to  be  ground.     The  article  must  be  in  a 
condilion  to  be  accepted.     There  w:is  no 
evidence  of  any  acceptance  of  these  bones, 
for  the  dcf'ciidauls  never  saw  them  after 
the  separation  had  taken  place."     Alder- 
son,  B  :  "  If  a  man  buys  a  quantity  out  of 
a  larger  bulk,  he  does  not  buy  Jt  until  it 
is   separated    from   the   rest ;    and   there 
must  be  an  acceptance  after  the  separa- 
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receives  the  goods,  with  a  knowledge  of  their  deficiency  in  qual- 
ity or  quantity,  and  without  objection,  he  waives  all  right  of 
future  objection  on  this  ground.  If  he  accepts  the  same  goods 
in  the  same  way,  without  a  knowledge  of  a  deficiency  which 
gives  him  a  right  of  objection,  and  subsequently  acquires  this 
knowledge,  he  cannot  return  the  goods  and  defend  against  an 
action  for  the  price,  under  the  statute,  because  the  whole 
requirement  of  the  statute  has  been  satisfied ;  but  he  may,  at 
common  law,  whether  the  contract  of  sale  were  oral  or  written, 
on  the  ground  that  the  seller  did  not  send  or  deliver  to  him 
what  he  bought.  If  the  buyer  expressly  declares  that  he  reserves 
the  right  of  examining  and  objecting,  this,  perhaps,  should  be 
regarded  rather  as  a  conditional  acceptance,  which  becomes 
complete  and  actual  only  when  the  condition  has  been  satis- 
fied. 

A  question  has  been  made  whether  a  delivery  by  the  vendor 
to  a  carrier,  satisfies  the  statute.  The  general  question  of  the 
effect  of  delivery  to  a  carrier,  has  been  considered  in  the  chapter 
on  the  sale  of  personal  property,  (e)  Here  it  is  only  necessary 
to  remark,  that  the  delivery  to  a  common  carrier  has  been  held 
to  be  such  passing  of  the  property  out  of  the  possession  and 
control  of  the  seller,  as  satisfies  the  statute,  although  the  carrier 
is,  for  some  purposes,  the  agent  of  the  seller,  who  retains  his  hen, 
or  quasi  lien,  by  his  right  to  stop  the  goods  in  transitu.  (/)   We 

tion.  He  must  have  an  opportunity  of  The  decisions,  in  my  opinion,  show  that 
refusing  what  the  vendor  may  have  se-  tlie  acceptance  must  lie  after  the  purchaser 
lected.  Here  there  was  a  delivery,  but  no  has  exercised  liis  option,  or  has  done  some- 
acceptance."  Martin,  B. :  "  The  question  thing  to  preclude  himself  from  doing  so." 
is  whether  the  defendants  accepted  part  of  (cj  See  ante,  vol.  1,  p.  533. 
the  goods  sold,  and  actually  received  tlie  (/)  Hart  v.  Sattlcy,  3  Camp.  528 
same.  The  contra,ct  was  for  such  bones  This  was  an  action  to  recover  the  price  of 
La  the  heap  as  were  ordinarily  merchant-  a  hogshead  of  gin.  The  plaintiffs  wert 
able,  and  they  were  only  bound  to  accept  spirit  merchants  in  London,  who  had  been 
such  merchantable  bones.  Directions  in  the  habit  of  supplying  spirits  to  iho 
were,  no  doubt,  given  to  the  wharfinger,  defendant,  a  publican,  near  Dartmouth, 
to  receive  the  bones,  and  in  one  sense  they  in  Devonshire.  In  these  previous  deal- 
were  received ;  but  this  was  not  an  ac-  ings,  the  course  had  been  for  the  plaintiff 
ceptance  within  the  statute.  There  is  no  to  ship  the  goods  on  board  a  Dartmouth 
acceptance  unless  the  purchaser  has  exer-  trader,  in  the  river  Thames,  and  the 
cised  his  option,  or  has  done  something  defendant  had  always  received  them, 
that  has  deprived  him  of  his  option.  The  hogshead  of  gin  in  question  was 
Morton  v.  Titlbett  is  a  correct  decision,  verbally  ordered  by  the  defendant  of  the 
because  the  purchaser  had  there  dealt  plaintiff's  traveller,  and  was  shipped  in 
with  the  goods  as  his  own,  but  much  that  the  same  manner  as  the  others  had  been, 
is  said  in  that  case  may  be  onen  to  doubt.  There  was  no  evidence  either  that  it  had 
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thirik  this  open  to  much  doubt ;  and  certainly,  though  it  may- 
be a  delivery,  it  is  not  yet  an  acceptance  by  the  buyer.  But  if 
the  buyer  designates  a  person  as  his  carrier  (although  this  per- 
son's occupation  may  be  that  of  a  common  carrier),  and  directs 
the  seller  to  deliver  the  goods  as  the  buyer's,  to  this  person,  then 
it  might  be  held,  that  the  delivery  was  made  to  the  buyer  through 
an  agent,  and  an  acceptance  made  by  the  buyer  through  an 
agent,  {g)  But  whether  a  designation  of  the  carrier,  and  an 
order  to  deliver,  and  a  compliance  on  the  part  of  the  seller,  be 
3uch  as  to  have  this  effect,  must  depend  upon  the  intentions 
and  acts  of  the  parties,  and  the  circumstances  of  each  case,  (h) 


been  delivered  to  tlie  defendant  in  Devon- 
iliire,  or  that  he  refused  to  accept  it.  On 
tlie  trial,  before  Chaiiibre,  J.,  the  statute 
of  frauds  being  relied  on  in  defence,  tlie 
learned  judge  said  ;  "  I  thinlt,  under  the 
circumstances  of  this  case,  the  defendant 
must  be  considered  as  b.avint^  constituted 
the  master  of  the  ship  his  ag^ent,  to  accept 
and  rcveive  t/te  goods."  His  lordship  would 
seem  to  have  rested  his  opinion,  in  some 
degree,  upon  the  previous  course  of  deal- 
ini;'  between  the  parties.  But  the  case 
must  be  considered  as  overruled  by  sub.>e- 
quent  decisions.  Thus,  in  Hanson  v. 
A.rmitage,  .5  B.  &  Aid.  5.57,  it  appeared 
that  the  plaintiflfs,  mei'chants  in  London, 
liad  been  in  the  habit  of  selling  goods  to 
the  defendant,  resident  in  the  country,  and 
of  delivering  them  to  a  wharfinger  in 
London,  to  be  forwarded  to  the  defendant 
by  the  fiist  ship.  In  pursuance  of  a  parol 
order  from  tlie  defendant,  goods  were 
delivered  to,  and  accepted  liy  the  wharf- 
inger, to  be  forwarded  in  the  usual  man- 
ner. IL'lil,  that  tins  not  being  an  accept- 
ance hy  the  buyer,  was  not  sufficient  to 
take  tlie  case  out  of  tlie  statute.  And  in 
the  recent  case  of  Meredith  v.  Meigh,  2 
Ellis  &  B.  364,  the  facts  were,  that  goods 
were  deliveied  by  the  vendor,  in  Cornwall, 
on  board  a  ship  not  named  by  the  pur- 
chaser, and  a  bill  of  lading  was  signed  by 
the  captain,  making  them  deliverable  to 
earners  at  Liverpool,  named  by  the  pur- 
chaser, for  the  purpose  of  receiving  and 
forwarding  the  goods  to  him,  in  Statford- 
shire.  A  copy  of  the  bill  of  lading  was 
sent  to  the  carriers  at  Liverpool,  and  on 
the  25th  of  April  the  purchaser  received 
notice  of  the  shipment  of  the  goods,  and 
did  not  repudiate  the  contract  before  the 
6th  of  May.  when  he  received  information 


from  the  vendor  that  the  ship  and  the 
goods  were  lost  before  they  reached  Liver- 
pool. In  an  action  by  the  vendor  for  the 
price  of  the  goods,  it  was  /teld,  that  there 
was  no  evidence  to  go  to  the  jury  of  an 
acceptance  and  actual  receipt  of  the  goods 
by  the  defendant,  within  the  statute  of 
frauds.  And  Lord  Campbell  said  :  "  Con- 
sidering that  no  ship  was  named  by  the 
vendee,  the  mere  delivery  of  the  goods  on 
board  the  Marietta,  and  the  signing  the 
bill  of  lading  liy  the  captain,  was  not 
sufficient  acceptance  and  receipt,  within 
the  statute,  ilart  u.  Sattley,  3  Camp. 
528,  if  it  be  supposed  to  lay  down  such 
law,  must  be  considered  to  have  been 
overturned  by  subsequent  decisions,  in 
which  I  concur."  And  Crornplon,  J.,  said  : 
"  The  delivery  of  goods  to  a  carrier  for 
the  purpose  of  being  carried,  or  to  a 
wharfinger  to  be  forwarded  to  tlie  vendee 
by  the  first  ship,  in  the  usual  manner,  is 
not  evidence  of  an  acceptance  and  receipt, 
within  the  statute  of  frauds."  And  sea 
Aeebal  v.  Lew,  10  Bing.  370. 

(g)  See  Coa"t3  l\  Chaplin,  3  Q.  B.  483. 

(h)  In  Bushel  v.  Wheeler,  15  Q.  B. 
442,  n.,  the  defendant,  living  at  Hereford, 
orderetl  goods,  at  a  price  above  10/.,  of 
the  plaintiff,  living  at  Bristol,  and  di- 
rected that  they  should  be  sent  by  The 
Hereford,  sloop,  to  Hereford.  They  were 
sent  accordingly;  and  a  letter  of  advice 
was  also  sent  to  the  defendant,  with  an 
invoice,  stating  the  credit  to  be  three 
months.  On  their  arrival  at  Hereford, 
they  were  placed  in  the  warehouse  of  the 
owner  of  the  sloop,  where  the  defendant 
saw  them  ;  and  he  then  said  to  the  ware- 
houseman that  he  would  not  take  them  ; 
but  he  made  no  communication  to  the 
plaintiff  till  the  end  of  five  months,  wheu 
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It  has  been  much  doubted,  whether  a  contract  for  the  sale  of 
stock  or  shares  in  a  corporation  or  joint-stock  company,  was 


ho  repudiated  the  goods.  In  an  action 
for  tlio  price  of  tlio  goods,  the  judge  before 
whom  the  cause  was  tried,  having  in- 
structed the  jury  that  there  was  no  accept- 
ance and  actual  receipt  siifBcicnt  to  satisfy 
the  statute  of  frauds,  it  was  held,  that  this 
instruction  was  erroneous,  and  that  he 
should  have  left  them  to  find,  upon  these 
facts,  whetlier  or  not  there  had  been  such 
acceptance  and  actual  receipt.  And  Lord 
Daman  said  :  "  The  general  intention  of 
the  statute  is,  that  tliere  should  be  a  writ- 
ing ;  tliis,  as  well  as  the  acception  for  the 
case  of  delivery  and  acceptance,  has  been 
construed  literally.  Still,  it  must  be  a 
question  whether  there  has  been  an  accept- 
ance and  actual  receipt.  It  is  not  neces- 
sary tliat  the  purchaser  himself  should  form 
a  judgment  on  the  article  sent ;  he  may 
depute  another  to  do  so ;  or  ho  may  rely 
upon  the  seller.  The  defendant  here 
orders  the  goods  to  be  sent  by  a  particular 
vessel  which  he  names,  and  he  receives  the 
invoice,  which  states  a  three  months' 
credit.  He  allows  the  goods  to  remain 
till  that  credit  is  expired,  jj^iving  no  notice 
to  the  seller,  though  he  di(l  say  to  liis  own 
agent  that  he  would  not  take  them.  Now, 
such  a  lapse  of  time,  connected  witli  tlie 
other  circnmstances,  might  sliow  an  ac- 
ceptance ;  whetiier  there  was  an  accept- 
ance or  not,  is  a  question  of  fact.  I  do 
not  think  tliat  the  mere  taking  by  tlie 
carrier  is  a  receipt  by  the  vendee ;  but  tlic 
jury  here  should  have  been  allowed  to  ex- 
ercise ti  judgment  on  tlie  question  whether 
there  wiis  an  actual  receipt."  I  Villidvis,  J. : 
"  When  it  is  once  settled  that  manual 
occupation  is  not  essential  to  an  actual 
receipt,  and  it  is  not  now  contended  tliat 
it  is,  it  becomes  a  question  wliether  there 
have  been  circumstances  constituting  an 
actual  receipt.  The  larger  tlie  bull;,  the 
more  impracticable  it  is  that  there  should 
be  a  manual  receipt ;  sometliing  there 
must  bo  in  the  natul'e  of  constructive 
receipt,  as  there  is  constructive  delivery. 
It  being  then  once  established  that  there 
may  be  an  actual  receipt  by  acquiescence, 
wherever  such  a  case  is  set  up  it  becomes 
a  question  for  the  jury  whether  there  is  an 
actual  receipt.  And  all  the  facts  must  be 
submitted  to  their  consideration,  for  the 
determination  of  that  question."  Cote- 
ridge,  J. :  "I  agree  that  the  acceptance 
must  be,  in  the  words  of  one  of  the  eases 
cited,  'strong  and  unequivocal.'     IVXaber- 
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ley  V.  Sheppard,  10  Bing.  101.  But  that 
is  quite  consistent  with  its  being  construc- 
tive. 'Therefore,  in  almost  all  cases,  it  is 
a  question  for  the  jury,  whether  particular 
instances  of  acting  or  forbearing  to  act, 
amount  to  acceptance  and  actual  receipt. 
Here  goods  are  ordered  by  the  vendee  to 
be  sent  by  a  particular  (arrier,  and,  in 
effect,  to  a,  particular  warehouse ;  and 
that  is  done  in  a  reasonable  time.  That 
comes  to  the  same  thing  as  if  they  had 
been  ordered  to  be  sent  to  the  vendee's 
own  house,  and  sent  accordingly.  In  such 
a  case,  the  vendrce  would  have  had  the 
right  to  look  at  the  goods,  and  to  return 
them  if  they  did  not  correspond  to  order. 
But  here  the  vendee  takes  no  notice  of  the 
arrival,  and  makes  no  coramunieation  to 
the  party  to  whom  alone  a  communication 
was  necessary.  The  question  must  go  to 
the  jury."  But  see  this  case  commented 
on,  in  "Norman  v.  Phillips,  1-t  M.  &,  W. 
277.  In  Snow  v.  Warner,  10  Met.  1.02, 
it  was  held,  that  goods  are  rccehcd  and 
accepted  by  the  jmrchascr,  within  the 
statute  of  frauds,  when  they  are  trans- 
ported by  the  seller  to  the  place  of  delivery 
appointed  by  the  agent  who  contracted 
for  them,  and  are  there  delivered  to  an- 
other agent  of  the  iiurehaser,  and  are  by 
him  shipped  to  a  port  where  the  purchaser 
had  given  him  general  directions  to  ship 
goods  of  the  same  kind.  And  Hubbard, 
J.,  in  that  case,  said  :  "  The  authorities 
cited  by  the  defendant's  council,  and  upon 
which  he  relies,  go  to  establish  the  doc- 
trine, that  a  constructive  delivery  to  a 
wharfinger,  or  a  shipmaster,  or  to  other 
persons  engaged  in  receiving  the  godds  of 
others,  will  not  be  a  compliance  with  the 
statute  of  frauds,  to  bind  the  party  as  hav- 
ing accepted  the  goods.  There  was  also, 
apparently,  a  leaning  in  the  mind  of  Lord 
Chief  Justice  Abbott,  to  the  opinion  that 
the  terms  of  ilio  statute  must  be  licerally 
complied  with  ;  that  is,  that  there  must 
be  an  acceptance  of  the  goods  liy  the  pur- 
chaser himself.  Hanson  v.  Armitage,  I 
Dowl.  &  R.  131.  We  are  fully  of  opin- 
ion that  the  acceptance  must  be  proved 
by  some  clear  and  unequivocal  act  of  the 
party  to  be  charged.  The  statute,  by  its 
language,  requires  it,  and  the  construction 
it  has  received  gives  full  force  to  that 
language.  But  we  cannot  say  that,  to 
bind  the  purchaser,  the  acceptance  can 
only  be  by  him  personally.     The  statute, 
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within  the  statute.  The  question  is,  are  they  «  goods,  wares,  or 
merchandises  ?  "  and  the  English  authorities  deny  this  ;  (i)  in 
some  degree,  on  the  ground  of  a  supposed  analogy  with  the 
bankrupt  law,  within  which  the  ])urchasing  of  stock  does  not 
bring  a  person,  unless  the  purchase  was  for  the  purpose  of  trad- 
ing in  it,  as  by  brokers.  But  it  has  been  decided,  in  this  coun- 
try, that  a  sale  of  stock  in  a  manufacturing  company  is  within 
the  statute ;  (j )  and  on  this  authority,  as   well  as  on    genera] 


in  terms,  provides  that  an  agent  may  bind 
)iis  principal  IjyamcmoraiHlumin  wiitint;. 
11",  then,  an  agent  can  purchase,  we  thinli 
it  clearly  follows  —  there  heiu^'  no  prohih- 
itory  clause  —  that  an  a^ent  iluiy  author- 
ized niav  also  receive  ]iro])crty  purchased, 
and  thus  hind  the  princi|iai.  It  is  in 
accorihmce  witii  tlie  rii;hts  and  duties  ot 
p]'inci]3als  and  a^cnt^,  in  otiier  c;;sc^,  and 
for  the  furtherance  of  trade  and  commerce. 
In  the  present  case,  it  was  proved  that  the 
phiintifls  transported  thebai'ivls  to  Boston, 
and  delivered  them  at  the  ]:ilace  wliere  the 
purchaser's  a;;ent  directed,  and  that  tlie 
ayent  in  Boston  afterwards  shipped  them 
to  tiie  port  at  the  youth,  where  the  de- 
fendant had  f;"'6n  yenei'al  directions  to 
have  Ids  barrels  sent  ;  and  we  arc  of 
opinion,  with  tlie  learned  judge  who  tried 
the  cause  in  tiie  court  below,  that  this  was 
a  sufhcient  acceptance  of  tlie  goods,  witliiii 
the  statute.  Tliere  was  a  delivery  by  the 
vendors  to  an  agent  autiiorizcd  to  receive 
an  acceptance  Ijy  him,  and  a  forwarding 
of  tbeni  to  the  place  appointed  by  the 
principal.  Tbc^e  acts  arc  direct  and  uii- 
cijuivocal,  and  cuustitute  a  tran.st'er  vi'  the 
property  iVoni  tlie  seller  to  the  purchaser, 
who,  in  consctptence  of  it,  is  bound  to  pay 
the  price  of  tlic  purcllase." 

(,)  lluinblo  c.  Mitchell,  11  A.  &  E. 
20.3.  The  ]))inciple  ujjon  wliicli  tlie 
Eriglisli  cases  proceed  ir,  tlnis  e.\]>lained 
liy  vSir  L.  -SA'/'/tc//,  in  Duiicut'r  v.  Albrecht, 
1  '2  yimons,  189  ;  "  It  is  inrpresscd  upon  uiv 
mind  tijat,  in  the  decisions  \viiich  lia\'e 
been  made  with  rc>]Jcci  to  the  17th  m-c- 
tion,  it  has  been  lieid  to  api)!y  o;dy  to 
gniuls,  wai'es,  and  mei'ciiaudi.--cs,  whicli 
tire  capaldc  of  being  in  jiart  delivered.  It' 
tlicfc  is  an  agreement  to  sell  a  quantity  of 
tallow  or  of  hcmji,  yon  may  deliver  a  part ; 
but  the  delivery  of  a  part  is  not  a  trans- 
action applicable,  as  I  apprehend,  to  such 
a  subject  as  railway  shares.  They  have 
been  decided  \iot  to  be  land.  They  have 
beeu  decided   to   bo,   in   etl'ect,   personal 


estate ;  but  not  personal  estate  of  the 
quality  of  goods,  wares,  and  merchandises, 
within  the  meaning  of  the  17th  section." 
So  held  in  Vaupell  v.  Woodward,  2  Sandf. 
Ch.  14.i,  14G,  n.  And  sec  further,  Pick- 
ering V.  Appleby,  Coinviis,  354  ;  Colt  v. 
Ncttcrvill,  2  P.  Wins.  304  ;  Knight  <■. 
Biirlier,  16  M.  &  W.  Ii6 ;  Heseltine  ^. 
•SiLi^crs,   1   Exch.  856. 

{'l)  Tisdale  c.  Harris,  20  Pick.  9.  In 
this  ctise,  .S'//'i(f,  C.  J.,  said  :  '*  Supposing 
this  a  new  question,  now  for  tlie  first  time 
calling  for  a  construction  of  the  statute, 
the  court  are  of  opinion  that,  as  well  by 
its  terms  as  its  general  policy,  stocks  are 
fairly  within  its  operation.  The  words 
'goods,'  and  'merehamltse,'  are  both  of 
very  large  signitlcation.  Bi'iin,  as  used  in 
tlie  civil  law,  is  almost  as  extensive  as 
])ersonal  property  itself,  and  in  many  re- 
spects it  has  nearly  as  large  a  signification 
in  tlie  common  law.  The  word  '  mer- 
cliandi^e,'  also,  including,  in  general,  ob- 
jects of  traffic  and  commerce,  is  broad 
enough  to  include  stocks  or  sharc^  in  in- 
corporated comi)anies.  There  are  many 
ca-cs  inilecil,  in  which  it  has  been  held,  in 
ICngland,  that  buying  and  selling  stocks 
did  not  subject  a  person  to  the  0|)eration 
of  the  bankrupt  laws,  and  hence  it  has 
been  argued  that  fliey  cannot  be  consider- 
ed as  lllerctlandi^c,  because  bankruptcy 
extends  to  persons  using  the  ti-ade  of 
merchaudisc.  But  it  must  be  recollected 
tliat  the  bankrupt  acts  were  deemed  to  be 
big  Illy  penal  and  coercive,  and  tended  to 
dcpri\c  a  man  in  trade  of  all  his  ])roper- 
ty.  But  nio-t  joint-stock  companies  were 
founded  on  the  hypothesis,  at  least,  that 
must  of  the  shareholders  took  sliares  as 
an  investment,  and  not  as  an  object  of 
trafiicjand  the  construction  in  question 
only  decided,  that  by  taking  and  holding 
such  sliares  merely  as  an  investment,  a 
man  should  not  be  deemed  a  merchant,  so 
as  to  subject  himself  to  the  highly  coer- 
cive process  of  the  baulu-upt  laws.     Tlies- 
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principles,  we  should  suppose,  that  the  sale  of  any  incorporated 
stock  would  be  held  within  the  operation  of  the  statute,  (k) 
Whether  a  sale  of  promissory  note  be  within  the  statute  is  not 
certain  upon  the  authorities.  (I )  Indeed,  both  as  to  this  question, 
and  that  of  the  sale  of  shares  in  incorporated  companies,  our 
notes  show  that  in  different  States  different  rules  prevail. 

The  delivery  required  by  the  statute  maybe  subsequent  to 
the  agreement  of  sale.(m) 

We  will  next  inquire,  what  giving  in  earnest,  or  in  part  pay- 
ment, satisfies  the  requirement  of  the  statute.  The  statute 
borrows  "earnest"  from  the  common  law,  and  does  not  greatly 
vary  the  law  in  relation  to  it.  If  one  offers  a  watch  to  another 
for  one  hundred  dollars,  and  the  other  accepts,  and  forthwith 
tenders  the  money,  he  acquires  a  property  in  the  watch  at  com- 
mon law ;  if  he  accepts,  but  does  not  pay  or  tender  the  price, 


cases,  therefore,  do  not  beiir  much  on  the 
general  question.  The  main  ar^'ument 
relied  upon  by  those  who  contend  that 
shares  are  not  witiiin  tlie  statute,  is  tliis : 
that  the  statute  provides  rluit  such  con- 
tract shall  not  be  good,  &c.,  among  other 
things,  except  the  purchaser  shall  accept 
part  of  the  goods.  From  this  it  is  argu- 
ed, that  by  necessary  implication,  the  stat- 
ute applies  only  to  goods  of  which  part 
may  be  delivered.  This  sccnis,  however, 
to  be  rather  a  narrow  and  forced  con- 
struction. The  provision  is  general,  that 
no  contract  for  the  sale  of  goods,  &c., 
shall  be  allowed  to  be  good.  The  excep- 
tion is,  when  part  are  delivered  ;  but  if 
part  cannot  be  delivered,  then  tlie  excep- 
tion cannot  exist  to  take  the  case  out  of 
the  general  prohibition.  The  provision 
extended  to  a  great  variety  of  objects, 
and  the  exception  may  well  be  construed 
to  apply  only  to  such  of  tliose  objects  to 
which  it  IS  'applicable,  witliout  effecting 
others,  to  which,  from  their  nature,  it  can- 
not ap|)ly.  There  is  nothing  in  the  na- 
ture of  stocks,  or  shares  in  companies, 
wliicli  in  reason  or  sound  policy  should 
excni])!  contracts  in  respect  to  them  bora 
thuM  reasonable  restrictions,  designed  by 
the  statute  to  prevent  frauds  in  the  sale 
of  other  commodities.  On  the  contrary, 
those  companies  have  become  so  nume- 
rous, so  large  an  amount  of  the  property 
of  the  community  is  now  invested  in 
them,  and  as  the  ordinary  indicia  of  prop- 


erty, arising  from  delivery  and  posses- 
sion, cannot  take  place,  there  seems  to  be 
peculiar  reason  for  extending  the  pro- 
visions of  this  statute  to  them.  As  they 
may  properly  be  included  under  the  terms 
goods,  as  they  are  within  the  reason  and 
policy  ut  the  act,  the  court  are  of  opinion, 
that  a  contract  for  the  sale  of  shares,  in 
the  absence  of  the  other  requisites,  must 
be  proved  by  some  note  or  memorandum 
■  in  writing  ;  and  as  there  was  no  such 
memorandum  in  writing  in  the  present 
case,  the  plaintiff  is  not  entitled  to  main- 
tain this  action."  And  see,  to  the  same 
elfect,  Colvin  u.  Williams,  3  Harris  & 
J.  38;  North  v.  Forest,  1.5  Conn.  400; 
Southern  Life  Ins  &  Tr.  Co.  v.  Cole,  4 
Fla.  3.59.  But  the  decision  in  this  last 
ease  was  based,  in  some  measure,  upon 
the  fact  that  the  Florida  statute  contains, 
in  addition  to  the  words  used  in  the  En- 
glish statute,  the  words  "personal  prop- 
erty." 

[k)  See  preceding  note. 

(/)  In  Baldwin  v.  Williams,  3  Met. 
36.5,  it  was  decided,  that  a  contract  for 
the  sale  of  promissory  notes  is  within  the 
statute.  But  see  contra,  Whittemore  v. 
Gibbs,  4  Foster,  484.  So  also,  in  Beers 
V.  Crowell,  Dudley,  Ga.  28,  it  was  deci- 
ded, that  treasury  checks  on  the  Bank  of 
the  United  States  were  not  within  the 
statute. 

(m)  McKnight  v.  Dunlop,  1  Seld.  .537; 
Marsh  V.  Hyde,  3  Gray,  331. 
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the  property  does  not  pass,  and  the  vendor  is  not  bound  by  the 
contract,  which  is  presumed  to  have  contemplated  payment  on 
the  spot,  (n)  But  if  the  buyer,  when  he  accepted  the  offer, 
gave  something  by  way  of  earnest,  and  it  was  accepted  as  such, 
this  bound  the  parties  at  common  law.  Neither  could  rescind 
the  sale ;  but  the  buyer  could  tender  the  price  at  any  time  and 
demand  the  goods,  and  the  seller  could  tender  the  goods,  and 
after  the  time  agreed  on  had  expired,  could  sue  for  the  price. 
This  remains  so  under  the  statute,  which  does  not  seem  to 
add  any  thing  to  the  force  or  effect  of  the  earnest. 

The  small  value  of  the  thing  given  as  earnest,  is  no  objection 
to  it,  but  it  would  seem  that  it  must  have  some  value.  A  dime 
or  a  cent  might  suffice,  but  not  a  straw  or  a  chip.  And  it  must 
be  actually  given  and  received ;  merely  touching  or  crossing  the 
hand  with  it  is  not  enough  ;  (o)  and  it  must  be  given  and  re- 
ceived as  earnest. 

Part  payment  has  the  same  effect  as  earnest.  But  it  must  be 
an  actual  payment ;  and  not  a  mere  agreement  that  something 
shall  be  considered  as  a  payment.  Thus,  if  the  seller  owes  the 
buyer,  and  part  of  the  contract  of  sale  is  that  the  debt  shall  be 
discharged  and  go  as  part  payment  of  the  price,  nevertheless, 
the  contract  must  be  in  writing,  because  this  is  not  an  actual 
part  payment,  (p) 

A  question  of  considerable  difficulty  has  been  raised,  as  to 
whether,  and  how  far,  this  section  of  the  statute  of  frauds  ap- 
plies to  executory  contracts.  If  one  agrees  to  buy  at  a  future 
time,  there  are  three  forms  which  the  contract  may  assume. 
One  is  to  buy  hereafter  what  is  now  existing ;  a  second,  to  buy 
hereafter  what  is  not  now  existing,  but  is  to  be  supplied  here- 
after, for  the  sum  agreed  on,  which  is  to  be  regarded  only  as  the 
price  of  the  article  ;  the  third  is,  to  buy  hereafter  an  article  to 
be  manufactured  by  the  seller,  and  the  bargain  implies,  that  the 
money  to  be  paid  is  for  the  manufacturing,  as  well  as  for  the 
article. 

In  the  earlier  English  decisions,  it  seems  to  have  been  held, 

fn)  See  avte,  vol.  1,  pp.  519,  520.  (p)  Walker  v.  Nussey,   16  M.  &  W 

(o)  Blenkinsop   v.    Clayton,   7  Taunt.     302:  Pena  u.  Vance,  21  Cal.  14' 
597. 
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for  some  time,  as  a  settled  rule  of  law,  that  no  executory  con- 
tract of  sale  was  within  this  section  of  the  statute,  {q)  But  this 
doctrine  was  overthrown  by  Lord  Loughborough,  who,  however, 
admitted,  that  where  an  executory  contract  of  purchase  and  sale 
provided  for  work  and  labor  upon  the  article  previous  to  its 
delivery,  and  important  materials  to  be  furnished,  the  agreement 
was  not  within  the  statute,  (r)  The  ruling  of  Lord  Lough- 
borough is,  however,  open  to  the  objection  that  it  conflicts  with 
what  seems  to  be  a  perfectly  well-established  principle  ;  that  if 
an  entire  and  inseparable  contract  be  in  part  within  the  statute 
and  in  part  without,  it  must  altogether  comply  with  the  terms  of 
the  statute,  or  no  action  can  be  brought  upon  it.  And  yet  he 
holds,  that  an  agreement  for  the  purchase  of  corn,  to  be  de- 
livered hereafter,  is  not  within  the  statute,  if  any  threshing  is  to 
be  done  upon  it  in  the  mean  time,  because  the  price  of  the  corn 
will  pay  for  this  threshing. 

There  have  been,  since  that  time,  many  cases  turning  upon 
this  question,  and  it  is  impossible  to  reconcile  them  all  with 
any  acknowledged  principle  of  statutory  construction.  It  must, 
indeed,  be  impossible  to  frame  any  rules  which  shall  be  always 
applicable  without  difficulty  to  this  question  ;  but  this  difficulty 

[q)    See   Towers   v.    Osborne,  1   Stra.  designed  to  prevent.     The  case  of  Simon 

506;  Clayton  v.  Andrews,  4  Burr.  2101 ;  v.  Motives,  3  Burr.  1921,  was  decided  on 

Alexander  v.  Comber,  1  H.  Bl.  20.  the   ^Jround,  that  the  auctioneer  was  the 

(r)  Eondeau  0.  Wyatt,  2  H.  Bl.  63.     In  agent  as  well  for  the  defendant  as    the 

this  case  tlie  plaintiff  and  defendant  en-  plaintiff,   and  therefore,  that  tlie  contract 

tered  into  a  verbal  agi'ecment  for  the  sale  was  sufficiently  reduced  into  writing.    The 

of  3,000  sacks  of  flour,  to  be  delivered  to  case  of  Towers  v.   Sir  John  Osborne,  1 

the  plainti6f  at  a  future  period ;  and  this  Stra.  506,  was  plainly  out  of  the  statute, 

agreement  was  held  to  be  within  the  stat-  not  because  it  was  an  executory  contract, 

ute.     Lord  Loughborough,  in  delivering  the  as  it  has  been  said,  but  because  it  was  for 

judgment  of  the  court,  said:  "It  is  sin-  work  and  labor  to  be  done,  and  mateiials 

gular  that  an  idea  could  ever  prevail,  that  and  other  necessary  things  to  be  found, 

this   section  of  tlie  statute  was  only  ap-  which  is  different  from  a  mere  contract  of 

plicable  to  cases  where  the   bargain  was  sale,  to  which  species  of  contract  alone  the 

immediate,  for  it  seems  plain,  from   the  statute  is  applicable.     In  Clayton  v.  An- 

words  made  use  of,  that  it  was  meant  to  drews,  4  Burr.   2101,  which   was   on   an 

regulate  executory,  as  well  as  other  con-  agreement   to    deliver   corn   at   a  future 

tracts.     The  words  are,  'No  contract  for  period,  thei'e  was  also   some  work   to   be 

the  sale  of  any  goods,'  &c.     And,  indeed,  performed,  for  it  was  necessary  that  the 

it  seems  that  this  provision  of  the  statute  corn  should  be  threshed  before  the  deliv- 

would  not  be  of  much  use,  unless  it  were  ery.     This,  perhaps,  may  seem  to  be  a 

to  extend  to  executory  contracts ;  for  it  is  very  nice  distinction,  but  still  the  work  to 

fron"  bargains  to  be  completed  at  a  future  be  performed  in  threshing,  made,  though 

period,  that  the  uncertainty  and  confusion  in  a  small  degree,  a  part  of  the  contract." 
will  f  robably  arise,  which  the  statute  was 


54  THE  LAW  OF  CONTBACTS.  [PAKT  II. 

may  arise,  as  remarked  by  the  Supreme  Court  of  Massachu- 
setts, (s)  "not  so  much  from  any  uncertainty  in  the  rule,  as 
from  the  infinitely  various  shades  of  different  contracts."  From 
general  principles,  however,  illustrated  by  recent  decisions,  we 
should  draw  the  following  rules.  A  pure  executory  contract  for 
the  sale  of  goods,  wares,  or  merchandises,  is  as  much  within  the 
statute,  as  a  contract  of  present  sale,  (t)  A  contract  for  an  ar- 
ticle not  now  the  seller's,  or  not  existing,  and  which  must  there- 
fore be  bought  or  manufactured  before  it  can  be  delivered,  wiU 
also  be  within  the  statute,  if  it  may  be  procured  by  the  seller 
by  purchase  from  any  one,  or  manufactured  by  himself  at  his 
choice,  the  bargain  being  in  substance  as  well  as  form,  only, 
that  the  seller  shall,  on  a  certain  day,  deliver  certain  articles  to 
the  buyer  for  a  certain  price.  But  if  the  contract  states  or  im- 
plies that  the  thing  is  to  be  made  by  the  seller,  and  also  blends 
together  the  price  of  the  thing  and  compensation  for  work,  labor, 
skill,  and  material,  so  that  they  cannot  be  discriminated,  it  is 
not  a  contract  of  purchase  and  sale,  biit  a  contract  of  hiring  and 
service,  or  a  bargain  by  which  one  party  undertakes  to  labor  in 
a  certain  way  for  the  other  party,  who  is  thereupon  to  pay  him 
certain  compensation  ;  and  this  contract  is,  therefore,  not  within 
the   statute,  (m)     And  these  rules   wiU  be  found  to   reconcile 

(s)  In  Gardner  !'.  J03-,  9  Met.  177.  prevent  parties  from  contracting  verbally 
(t)  Cooper  V.  Elston,  7  T.  R.  14;  Ben-  for  the  mnnufaitnrc  and  delivery  of  arti- 
nett  I,'.  Hull,  10  Johns.  364  ;  Jackson  v.  cles.  The  only  difficulty  now  remaining 
Covert,  .")  Wend.  139  ;  Doivns  v.  Ross,  23  is,  to  decide  whctlier  the  contract  be  one 
Wend.  270  ;  Garhiitt  r.  Watson,  5  B.  &  for  the  sale,  or  for  the  manufacture  and 
Aid.  613;  Smith  v.  Surman,  9  B.  &  C.  delivery  of  the  article.  It  may  provide 
561  ;  Ca-ion  v.  t'hccly,  6  Ga.  554  ;  Ron-  for  the  application  of  labor  to  materials 
deau  V.  Wyatt,  2  H.  Bl.  63.  already  existing  partially  or  whoUv  in  the 
(h)  This  distinction  is  well  explained  form  designed,  and  that  tlie  article  im- 
and  illusti-ated  in  Hii;ht  v.  Ripley,  19  proved  l)y  the  labor  shall  ho  tiansRircd 
Me.  137.  In  tliat  case  tlio  defendant  from  one  party  to  the  other.  In  such 
agreed  witli  the  plaintiff  "  to  furnisli,  as  cases  there  may  he  difficulty  in  ascertain- 
soon  as  practicable,"  1,000,  or  1,200  lbs.  ing  the  intentions;  and  the  distinction 
of  malleai)le  hoe  shanks,  at^recable  to  pat-  may  be  nice,  whetlicr  it  be  a  contract  for 
terns  left  witli  liim ;  and  to  furnish  a  sale  or  for  manufacture.  The  decision  in 
larger  amount,  if  required,  at  a  diminished  the  case  of  Towei-s  v.  Osborne,  1  Stra. 
price.  And  the  court  held,  that  this  must  506,  is  esteemed  to  have  been'  coiicrt, 
be  considered  as  a  contract  for  the  manu-  while  the  reasons  for  it  are  rejected  as  cr- 
iacture  of  the  articles  referred  to,  and  so  roneous.  The  chariot  bespoken  does  not 
not  witliin  the  statute  of  fj-auds.  Sheplei/,  appear  to  have  existed  at  the  time,  hut  to 
J.,  said :  "  It  may  be  considered  as  now  have  been  maimfactured  to  order.  In 
settled,  that  the  statute  of  frauds  embraces  Garbutt  v.  Watson,  5  B.  &  Aid.  613,  the 
executory  as  well  as  executed  contracts  contract  was  'for  tlie  sale  of  100  slick's  of 
for  the  sale  of  goods.     But  it  does  not  flour,  at  50s.  per  sack,  to  be  got  ready  by 
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most  of  the  recent  authoritative  decisions  on  this  subject.     We 
think  also  that  this  will  be  found  to  be  the  true  meaning  and 


the  plaintiff  to  ship  to  the  defendant's 
order,  free  on  board,  at  Hull,  within  three 
weeks.'  There  was  an  attempt  to  exclude 
it  from  the  statute,  because  the  plaintiffs 
were  miUei-s,  and  had  not  tlie'  flour  then 
ground  and  prepared  for  dcliveiy.  But 
the  contract  did  not  provide  that  they 
should  manufacture  tlio  flour ;  tlicy  miglit 
have  purchased  it  from  otliers,  and  have 
fulfilled  all  its  terms.  It  was  decided  to 
be  a  contract  fur  the  sale  of  the  flour,  and 
within  the  statute.  If  the  contract  be  one 
of  sale,  it  cannot  be  material  wliether  the 
article  be  then  in  tlie  possession  of  the 
seller,  or  whether  he  afterward  procure 
or  make  it.  A  contract  for  the  manufac- 
ture of  an  article,  differs  f]-om  a  contract  of 
sale,  in  tliis ;  the  person  ordering  the 
ai'ticle  to  be  made  is  under  no  olilipuioii 
to  receive  a.-;  good  or  even  a  better  one  of 
the  like  kind,  purchased  (Voni  anuiher,  and 
not  made  for  him.  It  is  the  peculiar  skill 
and  labor  of  the  other  parly,  combined 
with  the  materials,  for  whicii  he  contracted 
and  to  which  he  is  entitled.  Ilcnre  it  has 
been  said,  that  if  tlie  article  exist  at  the 
time  in  the  condition  in  wliicli  it  is  to  be 
delivered,  it  should  he  regarded  as  a  con- 
tract for  sale.  In  Crookshank  v.  Biirrell, 
18  Johns.  58,  the  contract  was,  that  the  de- 
fendant sliould  make  the  wood-work  of  a 
wagon  for  the  plaintiff  l>y  a  certain  time ; 
and  it  was  decided  not  to  be  a  contract  for 
sale.  In  tlie  case  of  Mixer  v.  llowarth, 
21  Pick.  205,  tlie  contract  was,  that  tlie 
plaintiff'  should  finish  for  the  defendant  a 
buggy,  then  partly  made  ;  and  it  was  de- 
cided not  to  be  a  contract  for  sale.  The 
contract  in  this  case  provides,  that  the  de- 
fendants should  'furnisji,  as  soon  as  prac- 
ticable, 1,000  or  1,200  Ills,  of  malleable  hoe 
shanks,  agreeably  to  jjatterns  left  with 
them.'  Tlay  were  to  be  'delivered  at 
then-  furnace.'  There  is  a  provision,  that 
the  defendants  may  immediately  receive 
orders  for  a  larger  amount,  say  2,000  lbs. 
more  than  heretofore  stated,  and  that '  the 
whole  amount  is  (in  such  case)  to  be 
charged  at  a  diminished  price.'  Taking 
into  consideration  all  the  provisions  of  the 
contract,  there  can  be  little  doubt  that  it 
was  the  intention  of  the  parties,  that  the 
defendant  should  manufacture  the  shanks 
at  their  furnace,  agreeably  to  cerfain  pat- 
terns which  had  been  left  with  them. 
There  is  no  evidence  in  the  case  tending 
to  prove,  that  the  articles  were  then  exist- 


ing in  the  form  of  the  pattern.  It  may  be 
fairly  inferred  that  thoy  were  not,  but  were 
to  be  made  as  soon  as  practicable.  Tlie 
testimony  presented  does  not  tiieu  prove  a 
contract  for  the  sale  of  goods,  Ijiit  ratlicr 
one  for  the  manufacture  of  certain  articles 
of  a  prescribed  pattern,  by  order  of  the 
plaintiff'."  Again,  in  Gardner  v.  Jov,  9 
Met.  177,  it  appeared  that  A  asked  B 
what  he  would  take  for  candles  ;  B  said  he 
would  take  twentj'-one  cents  per  pound ; 
A  said  he  would  take  one  hundred  boxes ; 
B  said  the  candles  were  not  manufactured, 
hut  he  would  manufacture  and  deliver 
them  in  the  course  of  the  summer.  Hrlcl, 
that  this  was  a  contract  for  the  sale  of 
goods,  within  the  statute  of  frauds.  And 
Shnw,  C.  J.,  said  :  "  It  was  essentially  a 
contract  of  sale.  The  inquiry  Avas  for  the 
price  of  candles  ;  the  quantity,  price,  and 
terms  of  sale  were  fixed,  and'the  mode  in 
which  they  sliould  be  put  up.  The  only 
reference  to  the  fact  that  they  were  not 
then  made  and  ready  for  delivery,  was,  in 
regard  to  the  time  at  which  thoy  would  be 
ready  for  delivery ;  and  the  fact  that  they 
were  to  be  manufactured,  was  stated  as  an 
indication  of  the  time  of  delivery,  whicli 
was  otherwise  left  uncertain."  And  see 
Mixer  i.'.  Howarth,  21  Pick.  20.5  ;  Spencer 
V.  Cone,  1  Met.  283;  Lamb  v.  Crafts,  12 
id.  3.53  ;  Waterman  v.  Meigs,  4  Cush.  497  ; 
Watts  V.  Friend,  10  B.  &~0.  446  ;  Cason 
V.  Cheely,  6  Ga.  554 ;  Bird  v.  Mulilin- 
brink,  1  Rich.  199;  Hardell  v.  McClure, 
1  Chand.  271.  Until  quite  recently, 
however,  both  in  this  country  and  in 
England,  it  was  held,  that  all  contracts  for 
the  sale  of  articles  not  then  existing  in  the 
state  in  which  they  were  to  be  delivered, 
were  out  of  the  statute.  See  Rondeau  v. 
Wvatt,  2  H.  Bl.  63,  cited  supra ;  GroAcs 
V.  Buck,  3  M.  &  S.  178  ;  Crookshank  v. 
Burrell,  17  Johns.  58  ;  Sewall  v.  Fitch,  8 
Cowen,  214.  And  such  the  Superior  Court 
of  the  City  of  New  York  has  recently  de- 
clared to  be  still  the  law  of  New  York. 
Robertson  v.  Vaughn,  5  Sandf  1.  In 
that  case  the  defendant  made  a  contract 
with  the  plaintiff,  to  make  and  deliver  to 
him,  at  a  specified  time,  one  thousand 
molasses  shooks  and  heads.  And  this 
was  held  to  be  a  contract  for  work  and 
labor,  and  so  not  within  the  statute.  Diiei; 
J.,  said  :  "  We  certainly  think  that  this 
case  is  within  the  mischief  that  the  statute 
of  frauds  was   designed  to  prevent,  and 
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effect  of  the  statute  of  9  Geo.  IV.  c.  14,  in  extension  of  the 
statute  of  frauds,  {v) 

It  is  to  be  noticed,  that  while  some  of  the  sections  of  the 
statute  of  frauds  declare  the  oral  contracts  which  they  are  in- 
tended to  prevent,  utterly  void,  the  fourth  section  only  provides 
that  no  action  shall  be  brought  upon  the  promises,  or  for  the 
purposes  therein  enumerated,  and  the  seventeenth,  that  no  con- 
tract specified  therein  shall  "be  allowed  to  be  good,"  unless 
there  be  earnest,  part  payment,  part  delivery  and  acceptance,  or 
a  writing  signed.     The  distinction  is  sometimes  important ;  nor 


that  tlie  (-ontract  between  the  parties  was 
substantially  a  contract  for  the  sale  of 
goods  and  merchandise,  and  not  for  work 
and  labor.  But  we  cannot  shut  our  eyes 
to  the  fact,  that  the  ease  of  Hrwall  v.  Fitch, 
8  Cow.  215,  as  the  counsel  for  the  defend- 
ant found  himself  under  the  necessity  of 
admitting,  is  not  distinguishable  from  the 
present;  and  that  no  conflicting  decisions 
are  to  be  fonnd  in  our  own  reports.  The 
contract,  which  tiie  Supreme  Court  in  that 
case  held  not  to  be  within  the  statute,  boi'e 
an  entire  anal(,>gy  to  that  bctxycen  the  par- 
ties now  before  us,  with  the  single  excep- 
tion that  it  related  to  nails  instead  of 
Bhooks.  It  is  true,  that  it  would  not  be 
easy  to  reconcile  Sewall  v.  Fiteh  vyith  the 
cases  in  Eugland  and  iMa.-.sactursL'tt-;,  to 
which  we  were  referred  ;  l^ut  for  more  than 
twenty  years  it  has  been  considered  as 
eyidence  of  the  law  in  this  Stale  ;  and  as 
such,  has  doubtless  been  followed  in  nu- 
merous instances  by  inferior  tribunals. 
Under  these  eii'curastances,  we  think  that 
it  belongs  only  to  the  court  of  ultimate 
jurisdiction  to  set  aside  the  authority  of 
the  decision,  and  correct  the  error  which 
it  probably  iin-olves.  If  all  contracts  be- 
tween merchants  and  manufacturers  for 
the  pin-chase  of  goods,  to  be  Ihermfter  mini- 
v/'actiiml,  are  to  be  exrL'|)ted  from  the 
statute  of  frauds,  there  seems  to  be  little 
reason  for  retaining  at  all  those  proyisions 
of  the  statute  which  relate  to  the  sale  of 
goods  to  be  deli\cred  on  a  future  day, 
sirirc  it  is  hardly  possible  to  imagine  an 
exception  more  arbitrary  in  its  nature, 
and  more  contrary  to  the  policy  upon 
lyhich  the  statute  is  admitted  to  be  found- 
ed. Such  an  exception,  embracing,  as  it 
does,  a  yory  large  class  of  cases,  frequently 
of  great  amount  in  value,  is,  in  its  princi- 
ple, cquiyalent  to  a  repeal ;  and  either 
the  law  itself  should  be  abolished,  as  im- 


posing a  needless  restraint  upon  the  trans- 
action of  business,  or,  if  the  sound  policy 
of  the  law  must  be  admitted,  an  exception, 
repugnant  to  its  spirit  and  destructive  of 
its  utility,  should  no  longer  be  permitted 
to  exist.  A  new  statute,  similar  to  9  Geo. 
4,  c.  14,  seems  to  be  required,  and  should 
the  attention  of  the  legislature  be  directed 
to  the  subject,  would  probably  be  passed  ; 
but  we  are  not  legislators,  and  as  judges, 
must  administer  the  law  as  we  find  it 
established."  And  see  Bronson  v.  Wiman, 
10  Barb.  406.  But  in  the  late  case  of 
Courtright  c.  Stewart,  19  Barb.  4a.5,  it 
was  held,  that  an  agreement  by  a  raechanic 
to  furnish  materials  and  do  the  carpenter 
work  and  turning  according  to  a  specified 
plan  and  specihcation,  for  buildings  to  be 
crecteil  upon  the  land  of  another,  is  not  a 
contract  for  the  sale  of  goods  within  the 
meaning  of  the  statute.  It  was  there  laid 
down,  that  the  true  criterion  for  determin- 
ing whether  the  contract  is  for  the  sale  of 
(foods  and  therefore  within  the  statute,  or 
for  wuric  and  labor  and  so  not  within  the 
statute,  is  to  inquire,  whether  the  work  and 
labor  reijuired  in  order  to  prepare  the  sub- 
ject-matter of  the  contract  for  delivery,  is 
to  be  done  for  the  vendor  bim'^clf  or  for 
the  \endee.  In  the  former  case  the  con- 
tract is  really  a  contract  of  sale,  while  in 
the  latter  it  is  a  contract  of  hiring. 

(i')  By  that  statute  it  is  enacted,  that 
"  the  provisions  of  the  statute  of  frauds 
sliall  extend  to  all  contracts  for  the  sale  ot 
goods  to  the  value  of  10/.  or  upwards,  not- 
withstanding the  goods  may  be  intended 
to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be 
actually  made,  procured,  or  provided,  or 
fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  making  or  completing 
thereof,  or  renderirg  the  same  fit  for  do 
livery." 
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IS  It  adequately  expressed  in  the  eases  which  say  that  these  oral 
contracts,  embraced  within  the  fourth  section,  are  not  void,  but 
voidable,  by  the  statute  of  frauds.  We  consider  them  neither 
void,  nor  voidable.  If  they  were  good  at  common  law,  they 
remain  good  now,  for  all  purposes  but  that  expressly  negatived 
by  the  statute ;  that  is,  no  action  can  be  brought  upon  them, 
but  in  other  respects  they  are  valid  contracts,  (w)     The  nature 


{w)    Shaw   V.    Shaw,  6  Vt.   69 ;  Phil- 
brook    V.    Belknap,   id.   383 ;    Minns    v. 
Morse,  15  Ohio,  568;  Whitney  v.  Coch- 
ran, 1    Scam.  209;    Dowdle  v.  Camp,  12 
Johns.  451  ;  Sims  v.  Hutchins,  8  Smedes 
&  M.  328  ;  Souch  b.  Strawbridge,  2  C.  B. 
808  ;  Crane  v.  Goiish,  4  Md.  316.     This 
point  is  well  illustrated  hy  the  rccert  case 
of  Leronx   v.  Brown,   12   C.  B.  801,  14 
Eng.  L.  &  Eq.  247.     That  was  an  action 
to  recover  damages  for  the  breach  of  a 
parol   contract  entered  into  at  Calais,  in 
France,    by  which    the    defendant,   who 
resided    in    England,    agreed    with    tlie 
plaintiff,   a    British    subject    residing    at 
Calais,   to    employ   tlie   plaintiff   as   the 
defendant's   agent,  to    collect    eggs    and 
poultry  at  Calais,  and  to  send  them  over 
to  the  defendant  in  England,  the  service 
to  be  one  year  from  a  future  day,  at  100/. 
a  year.     The  ])laintiff  proved,  that  by  the 
law  of  France,  this  contract,  though  not 
in  writing,  was  valid,  and  could  be  en- 
forced by  the  courts  in  that  country.     The 
defendant  set  up  the  4th  section  of  the 
statute  of  frauds  as  a  defence.     And  the 
question  was,  whether  that  section  applied 
to  the  validity  of  the  contracts  embraced 
within  it,  or  only  to  the  mode  of  proce- 
dure upon  them.     The  court  held,  that  the 
latter  was   the   true   construction   of  the 
statute,    and    therefore    that    the    action 
could  not  be  maintained.     Jerm's,  C.  J., 
said  :  "  There  has  been  no  discussion  at 
the  bar  as  to  the  principles  which  ought  to 
govern  our  decision.     It  is  admitted  by  the 
plaintiff's  counsel,  that  if  the  4th  section 
of  the  statute  of  frauds  apijlies  not  to  the 
validity  of  the  contract,  but  only  to   the 
mode  of  procedure  upon  it,  then  that,  as 
there  is  no  '  agreement  or  memorandum, 
or  note  thereof,'  in  writing,  this  action  is 
not  maintainable.     On  the  other  hand,  it 
is  not  denied  that,  if  that  section  applies 
to  the  contract  itself,  or,  as  BouUenois  says, 
to  the  '  solemnities  '  of  the  contract,  inas- 
much as  our  law  does  not  affect  to  regu- 
late foreign  contracts,  the  action  is  main- 
laiuable.      On    consideration,    I    am    of 


opinion  that  the  4th  section  does  not  apply 
to  the  'solemnities'  of  the  contract,  but  to 
the  proceedings   upon  it;    and  therefore 
that   this   action    cannot  be   maintained. 
The  4th  section,  looking  at  it  in  contrast 
with  the  1st,  2d,  3d,  and  17th,  leads  to 
this    conclusion.      The  words   are,   'No 
action  shall  bo  brought  whereby  to  charge 
any  person  upon  any  agreement  that  is 
not  to  bo  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless 
tlie   agreement  upon  which   such   action 
shall  be  brought,  or  some  memorandum 
or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereto  by  him 
lawfully   authorized.'     It  does   not   say, 
that,  unless  those  requisites  are  complied 
with,  the  contract  shall  be  void,  but  only 
that  'no  action  shall  be  brought  upon  it;' 
and,  as  put  by  Mr.  Honyman,  with  great 
force, the  alternative, requiring'the  'agree- 
ment or  some  memorandum  thereof  to 
be   in  writing,  shows  that  the  legislatui-o 
contemplated  a  contract  good  before  any 
writing,  but  not  enforceable  without  the 
writing,  as   evidence  of  it.      This   view, 
which  the  woids  of  the  statute  present,  is 
also,  I  think,  in  conformity  with  the  au- 
thorities.     The   cases   cited  by  the  very 
learned  author  of  the  Law  of  Vendors  and 
Purchasers,  and  the  practice  of  the  courts 
of  equity,  show  that  if  any  writing  be  sub- 
sequently made  and  signed  by  the  party 
to  be  charged  with  the  agreement,  there  is 
a  sufficient  compliance  with  the  4th  sec- 
tion to  enable  the  other  party  to  enforce 
the   agreement.     Authority  and   practice, 
therefore,  are  both  in  conformity  with  the 
words  of  the  statute.     But  it  is  said  that 
the  cases  of  Carrington  v.  Roots,  2  M.  & 
W.  248,  and  Reade  w.  Lamb,  6  Exch.  130, 
are  inconsistent  with  this  view.     It  is  suf- 
ficient to  say,  that  the   attention   of  the 
learned  judges  who  decided  those  cases, 
was  not  directed  to  the  particular  point 
raised   by  the   present   case.     What   the 
court  said  in  those  cases  was,  that  for  the 
purposes  of  the  fiction  in  those  particular 
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or  effect  of  the  contract  is  not  changed  ;  but  the  statute  points 
out  certain  modes  of  conforming  or  verifying  the  contract,  which 
are  essential  to  the  maintenance  of  an  action  upon  it.  Hence, 
on  the  one  hand,  it  supplies  no  want,  as  of  consideration,  or,  in 
other  words,  makes  no  contract  good,  which  would  not  be  good 
without  it.  And,  on  the  other  hand,  the  contract  is  valid  as  to 
third  parties,  although  the  statute  has  not  been  complied 
with  ;  (x)  and,  if  the  conti-act  has  been  fuUy  executed,  the  statute 
has  no  power  over  it  whatever,  and  no  effect  upon  the  rights 
duties,  and  obligations  of  the  parties,  (y) 


instances,  there  was  no  difFei'cncc  between 
the  eflfcct  of  the  4th   and   17th  sections. 
It  must  not  be  t^lr^otk'n  that  the  meaning- 
of  tiiose  sections  has  been  explained  in 
otlier  cases.     In  t'roshy  v.  Wadsworth,  6 
East,  6U2,  Lord  Elleiiborour/h  says  :  '  The 
statute,'  tliat  is,  the  4th  section,  '  does  not 
cxjireS'lv   and   immediately   vacate    such 
contraets,  if  made  liy  parol  ;  it  only  pre- 
cludes the  bringing  of  actions  to  enforce 
them.'      The    same  view   is    adojjted    by 
Tindal,  C.  J.,  and  IJosnnquet,  J.,  in  Lay- 
thoarp  V.  Bryant,  2  Bing.  n.  c.  7.j3,  from 
which  it  appears,  that  the  contract  is  good 
antecedent  to  any  writing,  and  that  the 
effect  of  the  fourth  section  is,  not  to  avoid 
it,  but  to   bar  the  remedy  upon  it,  unless 
there  lie  writing.     I  theiefore    think,  that 
an  action  on  the  contract  in  this  case  will 
not   lie   in   this   country,  liecause  the  4th 
section  relates  merely  lo  the  mode  of  pro- 
cedure, and  not  to  the  validity  of  the  con- 
tract.    This  view  is  not  inconsistent  with 
what  has  been  cited  from  BouUenois,  who 
is  speaking  of  what  pertains  '  nd  riiicnlnm 
oblifjationis    ct   solemnitdfeni,    and    not   of 
what  relates  to  the  mode  of  jirocedure." 
TiiIj'uiikI,  J.:  "I   think  Jlr.   Uonynuin's 
argitment,  drawn  from  Laytlioarp  v.  ]iry- 
ant,  and  those  cases  nhich  decide  that  the 
writing  required  by  the  statute  may  be  a 
letter  from  the  party  to  be  charged,  to  a 
third  person,  containing  the  terms  of  the 
agreement,    conclusively  shows,  that   the 
4th  section  does  not  render  the  contract 
absolutely  void,   but  only  applies   to  the 
mode  of  procedure  upon  it." 

(x)  Cahill  V.  Bigclow,  18  Pick.  369  ; 
Bohaunou  v.  Pace,  6  Dana,  194. 

(y)  ytone  v.  Dennison,  13  I'ic-k.  1.  In 
this  ease  the  plaintHf  and  defendant  had 
entered  into  a  contract,  by  virtue  of  which 
the  plaintitt'  v/as  to  enter  into  the  defend- 
ant's  service,  and    continue    for   several 


years,   at  a  stipubated  rate  of  compensa- 
tion.    The   plaintift'  entered  into  the  de- 
fendant's   service   accordingly,   and   con- 
tinued for  the  stipulated  time,  and  the  de- 
fendant |iaid  him  the  stipulated  compensa- 
tion.  Suliscijuently  this  action  was  brought 
to   recover   an   additional    compensation, 
upon   a   quantum  nieniit.     The  defendant 
interposed    the   cxecuteil    contract    as    a 
defence,  and  was  sustained  by  the  court. 
Sliinr^    C.    J.,  said:    "The    contract   has 
been  completely  ])erformed  on  both  sides. 
The  defendant  is  not  seeking  to  enforce 
this  a'.:reement  as  an  executory  contract, 
but  simply  to  show  that  the  plaintifi'  is  not 
entitled  to  reeo\'er  upon  a  qnantuiii  meruit, 
as  u]jon   an   implied   promise.     But  the 
statute    does    not   make    such   a   contract 
void.     The  provision  is,  that  no   action 
shall  be  brought,  whereby  to  charge  any 
pei-uii  upon  any  agreement,  which  is  not 
to  be  performed  within  the  space  of  one 
year,  unless    the    agreement    shall   be  in 
writing.     The  statute  prescribes  the  spe- 
cies of  evidence  necessary  to  enforce  the 
execution  of  such  a  contract.     But  where 
tile  contract  has  been  in  fact  performed, 
the  rights,  duties,  and  obligations  of  the 
parties  resulting  from  such  performanee, 
stand   unaifected  by  the  statute.     In  the 
case  of  Boydell  v.  r)rummond,  11  Kast, 
142,  a  ease  was  put  in  the  argtiment,  of 
goods  sold  and  delivei-ed  at  a  certain  price, 
hy  parol,  upon  a  credit  of  thirteen  months. 
There,  as  a  part  of  the  contract  was  the 
jjayrnent  of  the  price,  which  was  not  to  be 
performed  within  the  year,  a  question  is 
made,  whether,  by  force  of  the  statute,  the 
purchaser  is  exempted  from  the  obligation 
of  the   agreement,   as   to  the    stipulated 
jirice,  so  as  to  leave  it  open  to  the  jury  to 
give  the  value  of  the  goods  only,  as  upon 
an  implied  contract.     '  In  that  case,'  said 
Lord   Ellmhorouyh,  'the   delivery  of  the 
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Of  the  other  sections  of  this  statute  it  will  not  be  necessary 
to  say  much.  Those  which  relate  to  wills,  lie  entirely  without 
the  scope  of  this  work  ;  and  those  in  relation  to  trusts,  almost 
as  much  so.  The  first,  second,  and  third  sections  relate  to 
leases,  and  these  sections  are  subject  to  so  many  important 
modifications  in  this  country,  the  provisions  respecting  them 
in  the  several  States,  being  not  only  diverse  from  the  statute, 
but  from  each  other,  that  an  examination  of  the  questions 
which  have  arisen  under  the  English  statute,  and  of  the  adju- 
dication which  has  settled  these  questions,  would  not  be  of 
much  use. 

It  should  be  said,  however,  that  equity  has  held  that  a  part 
performance  of  a  contract  takes  the  case  out  of  the  statute  ; 
either  on  the  ground  of  fraud,  (z)  or  on  the  presumption  of  an 
unproved  agreement  which  satisfies  the  requirements  of  the 
statute,  (a)  Much  doubt  has  been  expressed  as  to  the  wisdom 
or  expediency  of  this  rule ;  (b)  but  it  seems  now  to  be  well 
established.  But  the  efforts  to  make  the  same  rule  operative 
at  law,  (c)  have  wholly  failed  ;  and  the  dicta  which  asserts  this 
rule  at  law,  have  been  overruled,  (d)     And  even  in  equity,  it  is 


goods,   wliich    is   supposed   to   be   made  more,  or  in  case  of  the  fall  of  labor  and 

within  the  year,  would  be  a  complete  exe-  the  diminished  value  of  the  services,  could 

cution  of  the  contract,  on  the  one  part  ;  the   employer  bring  money  had  and  re- 

and   the   question  of  consideration   only  ceived,    and    recover  back   part   of   the 

would  be  reserved  to  a  future  period.'    If  money  advanced,  on  the  ground,  that  by 

a  performance  upon  one  side  would  avoid  the  statute  of  frauds  the  original  contract 

the   operation   of    the   statute,   a  fortiori  could  not  have  been  enforced  t     Such,  we 

would   the   entire  and  complete  perform-  think,  is  not  the  true  construction  of  the 

ance  on  both  sides  have  that  effect.     Take  statute.     We  are  of  opinion,  that  it  has 

the   common  case  of  a  laborer,  entering  no  application  to  executed  contracts,  and 

into    a    contract  with  his  employer,   to-  that    the   evidence   of  this   contract  was 

wards   the  close  of  a  year,  for   another  ri;xhtly  admitted."     And  see  ante,  p.  39. 
year's    service,    upon    certain    stipulated         (z)    See   Roberts   on   Frauds,    p.   130, 

terms.     Should  cither  party  refuse  to  per-  et  seq. 

form,   the   statute   would   prevent    either        (a)    See   Roberts  on  Frauds,   p.   130, 

party  from  bringing  any  action,  whereby  et  seq. 

to  charge  tlio  other  upon  such  contract.  (b)  See  Lindsay  v.  Lynch,  2  Sch.  & 
But  it  would  be  a  very  different  cjuestion,  L.  1  ;  Forster  o.  Hale,  3  Ves.  696,  712. 
were  the  contract  fulfilled  upon  both  sides,  (c)  Brodie  v.  St.  Paul,  1  Ves.  Jr.  326  ; 
by  the  performance  of  the  services  on  the  Davenport  v.  Mason,  15  Mass.  85  ;  Bald- 
one  part,  and  the  payment  of  money  on  win  v.  Palmer,  10  N.  Y.  (6  Seld.),  232. 
account,  from  time  to  time,  on  the  other,  (rf)  Cooth  v.  Jackson,  6  Ves.  39 ;  Kid- 
equal  to  the  amount  of  the  stipulated  der  v.  Hunt,  1  Pick.  331  ;  Adams  v. 
wages.  In  case  of  the  rise  of  wages  Townsend,  1  Met.  483 ;  Norton  y  Pres- 
witliin  the  year,  and  the  consequent  in-  ton,  15  Me.  14;  Jackson  v.  Piece,  2 
creased  value  of  the  services,  could  the  Johns.  224  ;  Baldwin  v.  Palmer,  10  N.  Y. 
laborer  bring  a  quantum  meruit  and  recover  (6  Seld.),  232. 
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established  with  some  qualifications,  or,  rather,  requirements. 
Thus,  the  equitable  rule  is  mainly  applied,  if  not  wholly  con- 
fined to  contracts  for  the  sale  of  lands  or  some  interest  in  them ; 
and  notliing  is  a  part  performance  for  this  purpose,  which  is 
only  ancillary  or  preparatory ;  (e)  it  must  be  a  direct  act  which 
is  intended  to  be  a  substantial  part  of  the  performance  of  an 
obligation  created  by  the  contract;  (/)  and  it  must  be  an  act 
which  would  not  have  been  done  but  for  the  contract ;  (g)  and 
it  must  be  directly  in  prejudice  of  the  party  doing  the  act,  who 
must  himself  be  the  party  calling  on  this  ground,  for  the  com- 
pletion of  the  contract.  (A) 

(e)  See  Roberts  on  Frauds,  p.  139.  (g)    Fra'-^ie  v.   Dawson,  14  Ves.  386; 

( /')  Jonc.s  V.  Peterman,  3  S.  &  R.  543  ;  Gniiter  t>.  Halsey,  Ainbl.  586  ;    Phillips  v. 

Johnston  i-.  Ghmcey,  4  Blaclif.  94;  Mor-  Thompson,  1  John^.  Cli.  149. 

phett  r.  Jones,  1   Swanst.   172  ;   Ex  parte  (h)  See  Roberts  on  Frauds,  p.  138,  and 

Hooj)cr,  19  Ves.  477.  Buclimaster  v.  Harrop,  7  Ves.  341. 
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CHAPTER    VI. 

THE    STATUTE   OF  LIMITATIONS. 

Sect.  1.  —  Tlie  General  Purpose  of  the  Statute. 

Any  tribunal  which  inquires  into  the  validity  of  a  claim, 
must  admit  that  its  age  is  among  the  elements  which  de- 
termine the  probability  of  its  having  a  legal  existence  and  ob- 
ligation. The  natural  course  of  events  is  for  him  who  owes  a 
debt,  to  pay  it ;  and  for  him  to  whom  a  debt  is  due,  to  demand 
it ;  and  any  conduct  which  is  opposite  to  this,  is  exceptional. 
And  human  experience  tells  us,  that  it  is  very  rare,  in  point  of 
fact,  for  a  creditor  to  let  a  claim,  which  is  enforceable  at  law, 
lie,  for  a  long  period,  not  only  unpaid,  but  uncalled  for.  This  im- 
probability the  common  law  recognized  ;  and  when  the  claim 
was  old  enough,  it  considered  the  improbability  too  strong  to 
be  overthrown  by  the  mere  fact  of  an  original  debt,  and  no  evi- 
dence of  payment;  in  other  words,  it  raised  a  presumption 
of  payment  after  many  years  ;  this  period  is  generally,  now 
ahnost  universally,  twenty  years ;  and  it  still  applies  to  all  per- 
sonal claims  which  are  not  limited  by  the  statute  of  limita- 
tions, {a)  But  this  was  not  an  absolute  presumption,  because 
it  could  be  rebutted  by  acts  or  words  on  the  part  of  the  debtor, 
which  were  incompatible  with  such  payment.  At  length,  the 
statute,  21  James  I.,  c.  16,  enacted,  among  other  things,  that 
all  actions  of  account,  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants,  all  actions  of  debt 
grounded  upon  any  lending,  or  contract  without  specialty,  and 
aU  actions  of  debt  for  arrearages  of  rent,  should  be  commenced 

[a]  Duffield  V.  Creed,  5  Esp.  52;  Cooper  v.  Turner,  2  Stark.  497;  Christophers  V. 
Sparke,  2  Jacob  &  W.  223. 
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and  sued  within  six  years  next  after  the  cause  of  such  actions 
or  suit,  and  not  after. 

It  is  not  quite  certain,  from  the  selection  of  the  claims  to 
which  this  statute  applies,  whether  it  proceeded  upon  the  same 
ground  as  the  legal  presumption  ;  that  is,  actual  probability  of 
payment ;  for  while  these  claims  are  such  as  would  very  sel- 
dom be  suffered  to  be  long  unsettled,  and  the  excepted  claims, 
as  those  of  accounts  between  merchants,  and  those  grounded 
on  specialty,  are  often  permitted  to  go  on  without  liquidation 
for  a  considerable  period,  it  is  also  true  that  this  latter  class  of 
claims  might  become  old  without  becoming  stale,  and  should 
be  excepted  from  a  statute  of  limitations  which  went  on  the 
ground  that  the  actions  which  it  prohibited  ought  not  to  be 
brought  after  a  certain  time,  whether  the  debts  were  paid  or 
not,  because  they  ought  not  to  be  suffered  to  lie  unsettled  so 
long.  And  some  of  the  earlier  decisions  of  the  questions 
Avhich  soon  arose  under  this  statute,  would  lead  to  the  supposi- 
tion that  the  courts  then  regarded  it  as  a  statute  of  repose,  and 
not  one  of  presumption,  (b)  Soon,  however,  the  other  view 
prevailed ;  and  a  long  course  of  decisions  occurred,  which  can 
be  justified  and  explained  only  on  the  supposition  that  the 
statute  is  to  be  construed  as  one  of  presumption,  and  of  rebut- 
table presumption,  (c)  Gradually,  however,  this  view  gave  way 
to  the  first ;  and  it  may  now  be  considered  as  the  established 
rule,  that  the  statute  proceeds  upon  the  expediency  of  refusing 
to  enforce  a  stale  claim,  whether  paid  or  not,  and  not  merely  on 


{!))   Bland   v.    Ilaselritr,  2    Vont.    Iil;  2   Camp.  9;  Leaper  v.  Tattori,  16  East, 

Dit'ksdii  ij,  Thomjison,    2     Sliow.     126;  420;  Lowcth  k.  Fothcrsill,  4  Camp.  185 ; 

I.aron   v.   Bri;;c;s,  0  Atk.    10.');    Bass    ,;.  Doivtlnvaite   v.   Tilihut^   .5    M.   &   S.    7.5; 

Smith,  12  \'in.   Alir.  T>'l,  pi.  4  ;  Dwcn  r.  Bnalc  v.  Kind,  4  B.  &  Aid.  568  ;   Clarke 

Wcillcy,   Bull.    N.    P.    148;    AiidiLws    v.  v.    Hous'liam,  2   B.  &   C.    149;    Frost  v. 

Browii,    Pn-c    in    Ch.    3Si; ;     il\  It'liig- w.  Beii-oiiuli,    1     Biiig.    266;     CnllrdL^e    v. 

llastiii-s,  1  Ld.    liaym.  ;iS9,  42l';  Sparl-  Honi,  :)  liin-.  119;  Ti-i^^s  w.  Nuwnliam, 

in;;  r.  Smitli,  id.  741.  1  C.  &  P.  (l.'U  :  East  ludhi  Co.  r.  Prince, 

(c)    Yea   1'.    Fom-akcr,   2    Burr.    1099;  PKyan  &  M.  407;   Sliiliv   r.   Champliii,  4 

Qiiaalnrk  !•.    England,     5     Burr.     2628;  Johns.  461  ;  DL'Foivst  r.   Hunt,  8  Conn. 

];ir!i;i|-,lMin   ('.  F™,  Lotfl,  86;    Llovil    v.  179;  Aiken  c.   Benton,  2  Bruv.  3.30  ;  Lee 

Maund,  2  T.  K.  761)  ;   Catlin,<;  v.  Skonld-  v.  Peny,  ;;  MrCord,  552  ;   Glenn  e.  i\Ic- 

iri.u,    6    id.    189;    Lawrence   v.    Worrall,  CulloUL;h,  Harper,  484 ;  Burden  i>.  M'El- 

Peake,  N".  P.  93  ;  Clarke  y.  Bradshaw,  ,3  lienny,"  2    Nott  &   McC.  60  ;    Slieltall  v. 

Esp.    155;    Bryan  ?).  Horseman,    5   Esp.  Chu',  11.  M.  Cliarlt.  7  ;  Bishop  y.  Sanford 

SI,  4    East,  599;    Rucker   v.  Haunay,  4  15  Ga.  1. 
iiast,  604,  n.  (a) ;  Gainsford  v.  Grammar, 
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the  probability  that  a  stale  claim  has  been  paid ;  and  this  ex- 
pediency is  the  actual  basis  of  the  law  of  limitations.  This 
change  we  deem  one  of  extreme  importance.  The  tendency  to 
it  caused  much  of  the  conflict  and  uncertainty  which  attended 
the  adjudication  upon  this  statute  in  England.  The  prevalence 
of  the  new  view  gave  rise  at  length  to  Lord  Tenterdenh  act  in 
England,  {d)  which  has  been  adopted  in  many  of  our  States, 
and  found  to  work  very  beneficially ;  and  in  the  construction 
of  this  statute,  or  in  the  consideration  of  questions  arising  un- 
der the  earlier  statutes  of  limitations,  where  they  remain  in  force, 
we  consider  that  the  principle  which  will  hereafter  be  applied, 
will  be  that  which  regards  the  statute  of  limitations  as  a  statute, 
not  of  presumption,  but  of  repose. 

A  very  little  observation  will  show  that  these  two  views  lead 
to  results,  which  are  not  only  distinctly  different,  but  antago- 
nistic. This  difference  may  be  stated  theoretically  thus  :  If  the 
statute  of  limitation  be  a  statute  of  presumption,  then  it  is  taken 
away  by  whatever  will  rebut  the  presumption  ;  and  this  is  any 
thing  which  implies  or  amounts  to  an  acknowledgment  that  the 
debt  still  exists.  But  if  it  be  a  statute  of  repose,  then  it  remains 
in  force,  unless  the  debtor  renounces  its  benefit  and  protection, 
and  voluntarily  maizes  a  new  promise  to  pay  the  old  debt.  It 
is  true,  that  immediately  after  the  enactment  of  the  statute  of 
James,  if  the  statute  were  pleaded,  the  only  replication  was  "  a 
new  promise."  But  when  issue  was  joined  on  this  replication, 
the  plaintiff  made  out  his  case  by  showing  only  a  new  acknowl- 
edgment. And  it  was  a  gradual  progress  in  the  courts,  which 
finally  led  them  to  require,  that  this  acknowledgment  should  be 
such,  in  fact,  as  amounted  to  a  promise.  Thus,  Lord  Mansfield 
said,  (e)  ''  The  slightest  acknowledgment  has  been  held  suffi- 
cient, as  saying,  '  Prove  your  debt,  and  I  will  pay  you  ; '  '  I  am 
ready  to  account,  but  nothing  is  due  to  you.'  And  much 
slighter  acknowledgments  than  these  will  take  a  case  out  of  the 
statute."  And  in  our  notes  will-be  seen  decisions  or  dicta  which 
are  not  less  extreme.  (/)     But  on  what  principle  can  they  rest, 

(d)  9  Geo.  IV.  c.  14.  (./)  Thus,  in  Richardson  v.  Fen,  Lofft, 

ie)  In   Trueman   v.   Fenton,    Cowper,     86, 'it  appeared  that  the  defendant  met  a 

548  man  in  a  fair,  and  said  he  went  to  tlie  fair 
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for  a  moment,  except  that  which  looks  upon  limitation  as 
founded  on  actual  probability  of  payment?  And  connected 
with  these  decisions  grew  up  an  opinion  among  courts,  that  the 
plea  o,f  the  statute  was  dishonorable,  and  not  to  be  favored,  (g) 
So  late  as  in  1830,  Mr.  Justice  Story  (h)  spoke  very  strongly,  — 
in  a  passage  we  shall  presently  have  occasion  to  quote  at  length, 
—  of  his  own  recollection  of  an  extreme  and  inexcusable  en- 
deavor of  the  courts  to  take  from  the  operation  of  the  statute  of 
limitations,  all  cases  in  which  any  words  or  phrases  of  the  sup 
posed  debtor  could  be  strained  into  an  admission  of  the  debt. 
But  even  so  early  as  in  1702,  it  was  said  by  the  Court  of  King's 
Bench,  (i)  that  "  The  statute  of  limitations,  on  which  the  se- 
curity of  aU  men  depends,  is  to  be  favored."  And  we  give,  in  a 
note,  acknowledgments  which  have  been  held  insufficient  to 
take  the   case  out  of  the  statute,  although,  if  the   authorities, 


to  avoid  the  plaintiff,  to  whom  ho  was 
indebted.  This  was  Iield  to  be  a  sufficient 
aclcnowledgment  to  take  the  case  out  of 
the  statute,  tlicre  being  no  other  debt 
between  them.  And  in  Lloyd  v.  iVIaund, 
2  T.  R.  760,  it  was  held,  that  a  letter 
written  by  the  defendant  to  the  plaintiff's 
attorney  on  being  served  with  a  writ, 
couched  in  ambiguous  terms,  neither  ex- 
pressly admitting  nor  dchying  the  debt, 
should  be  left  to  the  jury  to  consider 
whether  it  amounted  to  an  acknowledg- 
ment of  the  debt,  so  as  to  take  it  out  of 
the  statute.  And  Aslihurst,  J.,  said  :  "  It  is 
certainly  true,  that  any  acknowledgment 
will  take  the  case  out  of  tlie  statute  of 
limitations.  Now,  though  this  letter  is 
w^ritten  in  ambiguous  terms,  there  are 
some  parts  of  it  from  which  the  jury  mii;ht 
perhaps  have  inferred  an  acknowledgment 
of  the  debt.  Throughout  the  whole  of  it, 
the  defendant  does  not  deny  the  existence 
of  the  debt."  So  in  Bryan  v.  Horseman, 
4  East,  599,  it  was  held,  that  an  acknowl- 
edgment of  a  debt,  though  accompanied 
with  a  declaration  by  the  defendant  "that 
he  did  not  consider  himsejf  as  owing  the 
plaintiff  a  farthing,  it  being  more  than  si.x 
years  since  he  contracted,"  was  sufficient 
to  take  the  ease  out  of  the  statute.  So  in 
Leaper  u.  Tatton,  16  East,  420,  in  as- 
sumpsit against  the  defendant,  as  acceptor 
of  a  bill  of  exchange,  and  upon  an  account 
stated,  evidence  tiiat  the  defendant  ac- 
knowledged  his  acceptance,  and  that  he 


had  been  liable,  but  said  that  he  was  not 
liable  then,  because  it  was  out  of  date,  and 
that  he  could  not  pay  it,  it  «-as  not  in  his 
power  to  pay  it,  was  held  sufficient  to  take 
the  case  out  of  the  statute,  upon  a  plea  of 
actio  non  accrevit  infra  sex  annos.  And 
Lord  Ellenhoroiigh  said :  "  As  to  the  suf- 
ficiency of  the  evidence  of  the  promise,  it 
was  an  acknowledgment  by  the  defendant 
that  he  had  not  paid  the  hill,  and  that  he 
could  not  pay  it ;  and  as  the  limitation  of 
the  statute  is  only  a  presumption  of  pay- 
ment, if  his  own  acknowledgment  that  lie 
has  not  paid  be  shown,  it  does  away  the 
statute."  And  again,  in  Clark  r.  Hough- 
am,  2  B.  &  C.  I  54,  Buijteij,  J.,  said  :  "  The 
statute  of  limitations  is  a  bar,  on  the  sup- 
position, after  a  certain  time,  that  a  debt 
lias  been  paid,  and  the  vouchers  lost. 
Wherever  it  appears,  by  the  acknowledg- 
ment of  the  party,  that  it  is  not  paid,  that 
takes  the  case  out  of  the  statute.  Lcapcr 
V.  Tatton,  16  East,  420;  Dothwaite  v. 
Tibbut,  5  M.  &  S.  75.  And  according  to 
those  cases  it  makes  no  ditlerenee  whether 
the  acknowledgment  be  accompanied  by 
a  promise  or  refusal  to  pay.  Mount- 
stophen  v.  Brooke,  3  B.  &  Aid.  141,  shows 
that  an  acknowledgment  to  a  third  person 
is  sufficient." 

{(])   VVillet  V.  Atterton,  1   W.  Bl.  35; 
Perkins  v.  Burbank,  2  Mass.  81. 

(h)  In  Spring  v.  Gray,  5  Mason,  523. 

(i)  In  Green  v.  Rivett,  2  Salk.  421. 
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stated  in  a  previous  note,  had  been  foUowed,  most  of  these,  if 
not  all,  must  have  been  held  sufficient  to  constitute  a  new 
promise,  (j)     And  at  length,  through  a  series  of  decisions,  going 


( j)  Tims,  in  A' Court  r.  Cross,  3  Bin<r. 
329,  defendant,  being  arrested  on  a  debt 
more  than  six  years  old,  said,  "  I  know 
that  I  owe  the  monej',  but  the  bill  I  gave 
is  on  a  threepenny  receipt  stamp,  and  I 
will  never  pay  it ;  this  was  held  not  sucli 
an  acknowledgment  as  would  revive  the 
debt  against  a  plea  of  the  statute  of  limita- 
tions. And  per  Best,  C.  J.,  "  The  courts 
have  said,  acknowledgment  of  a  debt  is 
sufficient,  without  anji  promise  to  pay  it, 
to  take  a  case  out  of  the  stattite.  I  cannot 
reconcile  this  doctrine,  either  with  the 
words  of  the  statute,  or  the  language  of 
the  pleadings.  The  replication  to  the 
plea  of  non-assumpsit  infra  sex  annos,  is 
that  the  defendant  did  undertake  and 
promise  within  six  years.  The  more  iic- 
knowledgment  of  a  debt  is  not  a  pt-oraise 
to  pay  it ;  a  man  may  acknowledge  a  debt 
which  he  knows  he  is  incapable  of  paying, 
and  it  is  coTitrary  to  all  sound  reasoning 
to  presume  from  sucli  acknowledgment 
that  he  promises  to  pay  it ;  yet  without 
regarding  the  circumstance  under  which 
an  acknowledgment  was  made,  tlie  coffi-ts, 
on  proof  of  it,  have  presumed  a  promise. 
It  has  been  supposed  that  the  legi-ibituro 
only  meant  to  protect  persons  wlio  had 
paid  their  debts,  but  from  Injise  of  time 
had  lost  or  destroyed  the  proof  of  payment. 
From  the  title  of  "the  act  to  the  last  section, 
every  word  of  it  shows  that  it  was  not 
passed  on  this  narrow  gTOund.  It  is,  as  I 
have  often  heard  it  called  by  great  jml^x'S, 
an  act  of  peace.  Long  dormant  claims 
have  often  more  of  cruelty  than  of  justice 
in  them.  Christianity  forbids  us  to  at- 
tempt enforcing  the  payment  of  a  debt 
which  time  and  misfortune  have  rciideicd 
the  debtor  unable  to  discharge.  The  leg- 
islature thought,  that  if  a  demand  was  not 
attempted  to  be  enforced  for  six  years, 
some  good  excuse  for  the  non-payment 
might  be  presumed,  and  took  away  the 
legal  power  of  recovering  it.  I  think,  if  I 
were  now  sitting  in  the  Exchequer  Cham- 
ber, I  should  say  that  an  acknowledgment 
of  a  debt,  however  distinct  and  unquali- 
fied, would  not  take  from  the  party  who 
makes  it  the  piotection  of  the  statute  of 
limitations.  But  I  should  not,  after  the 
cases  that  have  been  decided,  be  disposed 
to  go  so  far  in  this  court,  without  consult- 
ing the  judges  of  the  other  courts."     Ho 

VOL.    III.  5 


in  Ayton  v.  Bolt,  4  BIng.  105,  wliere  the 
defendant  bohig  applied  to  to  pay  a  debt 
barred  by  the  statute  of  limitations,  said 
he  should  be  happy  to  pay  It  if  he  could ; 
it  was  held,  that  the  plaintiff  must  show 
tlie  defendant's  ability  to  pay,  the  court 
saying  that  the  case  fell  witliin  the  rule 
laid  down  in  A'Court  p.  Cross.  And  In 
Tanner  v.  Sm.art,  6  B.  &  C.  60-3,  hi 
assumpsit,  brought  to  recover  a  sum  of 
money,  the  defendant  pleaded  the  statute 
of  hmitations,  and  upon  that  issue  was 
joined.  At  the  trial,  the  plaintiff  proved 
the  following  acknowledgment  by  the  de- 
fendant within  six  years  :  "  I  cannot  pay 
the  debt  at  present,  but  I  will  pay  it  as 
soon  as  I  can ; "  hdd,  that  this  was  not 
sufficient  to  entitle  the  plaintiff  to  a  ver- 
dict, no  proof  being  given  of  the  defend- 
ant's ability  to  pay.  And  Lord  Tenterdm 
said,  "  There  arc,  undoubtedly,  authorities 
that  the  statute  Is  founded  on  the  presump- 
tion of  payment,  that  whatever  repels  that 
presumption  is  an  answer  to  the  statute, 
and  that  any  acknowledgment  which  re- 
pels that  presumption  is,  in  legal  effect,  a 
promise  to  pay  the  debt ;  and  that  though 
such  an  acknowledgment  is  accompanied 
with  only  a  conditional  promise,  or  even 
a  refusal  to  pay,  the  law  considers  the 
condition  or  refusal  void,  and  considers 
the  acknowledgment  of  itself  an  uncondi- 
tional .inswcr  to  the  statute  ;  and  If  these 
autlioritics  be  unquestionable,  the  verdict 
A\hich  has  been  given  for  the  plaintiff 
ought  to  stand,  and  the  rule  for  a  new 
trial  ought  to  be  discharged.  But  if  tliere 
are  conflicting  authorities  upon  the  point, 
if  the  principles  upon  which  the  authorities 
I  have  mentioned  are  founded,  appear  to 
bo  doubtful,  and  the  opposite  authorities 
more  consonant  to  legal  rules,  wc  ought, 
at  least,  to  grant  a  new  trial,  that  the  op 
portuiiity  may  be  offered  of  having  the 
decision  of  a  court  of  error  upon  the  point, 
and  that'  for  the   futiu-e  we  may  have  a 

correct  standard  by  which  to  act 

If  an  acknowledgment  had  the  effect  which 
the  cases  in  the  plaintiff's  fa\or  attribute 
to  it,  one  should  have  expected  that  the 
replication  to  a  plea  of  the  statute  would 
have  pleaded  the  acknowledgment  in 
terms,  and  relied  upon  it  as  a  bar  to  the 
statute  ;  whereas  the  constant  replication, 
ever  since  the  statute,  to  let  in  evidence  of 
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to  show  that  the  statute  is  intended  for  the  relief  and  quiet  of 
defendants,  the  law  reached  the  conclusion,  justly  and  forcibly- 
expressed  by  Mr.  Justice  Stonj,  in  the  case  to  which  we  have 
before  referred,  {k)  He  says  :  "  I  consider  the  statute  of  limita- 
tions a  highly  beneficial  statute,  and  entitled,  as  such,  to  receive, 
if  not  a  liberal,  at  least  a  reasonable  construction,  in  furtherance 
of  its  manifest  object.  It  is  a  statute  of  repose,  the  object  of 
which  is  to  suppress  fraudulent  and  stale  claims  from  springing 
up  at  great  distances  of  time,  and  surprising  the  parties,  or 
their  representatives,  when  all  the  proper  vouchers  and  evidence 
are  lost,  or  the  facts  have  become  obscure  from  the  lapse  of 
time,  or  the  defective  memory,  or  death,  or  removal  of  wit- 
nesses.    The   defence,   therefore,  which    it   puts    forth,   is    an 


an  acknow]edp:ment  is,  that  the  cause  of 
action  accrued  (or  the  defendant  made 
the  promise  in  the  declaration)  within  six 
years  ;  and  the  only  principle  upon  which 
it  can  be  held  to  be  an  answer  to  the 
statute  is  this,  that  an  acknowledi^raent  is 
evidence  of  a  ne^v  promise,  and,  as  such, 
constitutes  a  new  cause  of  action,  and 
supports  and  cstilbli^iles  the  promises 
which  the  declaration  states.  Upon  this 
principle,  whenever  the  aeknowledfrment 
supports  any  of  the  promises  in  the  declar- 
ation, the  plaintiff  succeeds  ;  when  it  does 
not  support  them  (thouj^h  it  may  show 
clearly  that  the  debt  never  has  been  paid,  but 
is  still  a  subsisting'  debt),  the  plaintiff 
fails."  His  lordship  then  proceeds  to  an 
elaborate  review  of  the  authorities,  and 
continues:  "All  these  cases  proceed  upon 
the  principle,  that  under  the  ordinary  issue 
on  the  statute  of  limitations,  an  acknowl- 
cdi;'ment  is  only  eviilenec  of  a  promise  to 
pay  ;  and  unices  it  ia  conformable  to,  and 
maintains  the  promises  in  the  declaration, 
thouiih  it  may  siiow  to  demonstration  that 
the  debt  has  never  been  jiaid,  and  is  still 
snbsistinj;,  it  has  no  elieet,"  And  see 
Fearn  u.  Lewis,  4  Mooie  &  V.  1  ;  Bric;- 
stocke  V.  Smith,  1  Croinp.  &  M  483 ; 
Ilaydon  v.  Williams,  7  Biii;^-.  163;  Cory 
r.  Bretton,  4  C.  &  V.  462  ;  Jlurrell  v  Frith, 
3  M.  &  W.  402  ;  7loutled-e  i;.  Itamsav,  8 
A.  &E.  221  ;  Williams  u.  Gritlith,  3  Exch. 
33.5;  Cawley  v.  Furnell,  12  C.  B.  291; 
Smith  V.  Thorn,  18  Q.  B.  134,  10  Eng.  L. 
&  Eq.  391  ;  Hart  v.  Prendergast,  14  M. 
&  W.  741.  In  this  last  case,  Parke,  B., 
said  :  "  There  is  no  doubt  of  the  principle 


of  law  applicable  to  these  cases,  since  the 
decision  in  Tanner  v.  Smart ;  namely, 
that  the  plaintiff  must  cither  show  an  un- 
qualified acknowledgment  of  the  tlebt,  or, 
if  he  show  a  promise  to  pay,  coupled  with 
a  condition,  he  must  show  performance  of 
the  condition ;  so  as  in  either  case  to  fit 
the  promise  laid  in  the  declaration,  which 
is  ^  promise  to  pay  on  request.  The  case 
of  Tanner  v.  Smart  put  ai]  end  to  a  series 
of  decisions  which  wxre  a  disgrace  to  the 
law,  and  I  trust  we  shall  be  in  no  danger 
of  falling'  into  the  same  course  again." 
For  recent  American  cases  to  the  same 
effect,  sec  Gilkyson  v.  Larue,  6  Watts  & 
S.  213;  Moigan  v.  Walton,  4  Penn.  St. 
321  ;  Laforge  V.  J.ayne,  9  id.  410;  Christy 
V.  Flemington,  10  id.  129;  GiUingh.am  v. 
(Jillingham,  17  id.  .303 ;  Kyle  i:  Wells,  id. 
286;  Bell  i:  Crawford,  8  Gratt.  110; 
Ross  t).  Koss,  20  Ala.  105  ;  Ten  Eyck  v. 
Wing,  1  Mann.  (Mich.),  40;  Butteriield  «. 
Jacobs,  1.5  N.  H.  140;  Ventris  v.  Shaw, 
14  id.  422;  Sherman  v.  Wakeman,  11 
Barb.  254  ;  Ellicott  i,'.  Nichols,  7  Gill,  85 ; 
Mitchell  n.  Sellman,  5  Md.  376;  Carruth 
V.  Paige,  22  Vt.  179  ;  Phelps  v.  William- 
son, 2B  Vt.  230;  Hayden  v.  Johnson,  id. 
768;  Cooper  v.  Parker,  25  id.  502;  Hill 
V.  Kendall,  id.  528  ;  Br.ainard  v.  Buck,  id. 
573;  Pritchard  v.  Howell,  1  Wis.  131; 
Deloacli  v.  Turner,  6  Rich.  11 7,  7  id.  143  ; 
]5utler  V.  Winters,  2  Swan,  91  ;  Brown  v. 
Edes,  37  Mo.  318  ;  Broddic  v.  Johnson,  1 
Snced,  464.  And  see  the  leading  case  cf 
Bell  B.  Morrison,  1  Pet.  351. 
(k)  See  ante,  p.  64,  n.  (/i). 
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honorable  defence,  which  does  not  seek  to  avoid  the  payment 
of  just  claims  or  demands,  admitted  now  to  be  due,  but  which 
encounters,  in  the  only  practicable  manner,  such  as  are  ancient 
and  unacknowledged;  and,  whatever  may  have  been  their 
original  validity,  such  as  are  now  beyond  the  power  of  the  party 
to  meet,  with  all  the  proper  vouchers  and  evidence  to  repel 
them.  The  natural  presumption  certainly  is,  that  claims  which 
have  been  long  neglected  are  unfounded,  or  at  least  are  no 
longer  subsisting  demands.  And  this  presumption  the  statute 
has  erected  into  a  positive  bar.  There  is  wisdom  and  policy  in 
it,  as  it  quickens  the  diligence  of  creditors,  and  guards  innocent 
persons  from  being  betrayed  by  their  ignorance,  or  their  over- 
confidence  in  regard  to  transactions  which  have  become  dim  by 
age.  Yet  I  well  remember  the  time  when  courts  of  law  exer- 
cised what  I  cannot  but  deem  a  most  unseemly  anxiety  to 
suppress  the  defence ;  and  when,  to  the  reproach  of  the  law, 
almost  every  effort  of  ingenuity  was  exhausted  to  catch  up  loose 
and  inadvertent  phrases  from  the  careless  lips  of  the  supposed 
debtor,  to  construe  them  into  admissions  of  the  debt.  Happily, 
that  period  has  passed  away ;  and  judges  now  confine  them- 
selves to  the  more  appropriate  duty  of  construing  the  statute, 
rather  than  devising  means  to  evade  its  operation." 


SECTION    II. 

OF   A   NEW  PKOMISE. 

The  law  may  not  be  yet  entirely  settled,  p-s  to  what  shall 
constitute  the  new  promise  which  removes  the  bar  of  the  stat- 
ute. But,  without  now  taking  into  consideration  Lord  Tenter- 
den^  s  act,  requiring  the  new  promise  to  be  in  writing,  we  think 
we  may  draw  from  the  multitudinous  decisions  on  the  subject, 
the  following  conclusions,  as  established  law. 

The  first  and  most  general  of  these  is,  that  there  must  be 
either  an  express  promise,  or  an  acknowledgment  expressed  in 
such  words,  and  attended  by  such  circumstances,  as  give  to  it 
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the  meaning,  and  therefore  the  force  and  effect  of  a  new  prom- 
ise, (l)  Such,  we  think,  is  the  rule,  although  it  must  be  ad- 
mitted that  it  has  been  sometimes  applied,  even  of  late,  with 
gi'eat  laxity. 

Whether  an  acknowledgment  is  thus  equivalent  to  a  new 
promise,  or  is  sufficient  to  remove  the  bar  of  the  statute,  is  a 
question  which  must  be  determined  either  by  the  court  or  the 
jury ;  and  it  does  not  seem  to  be  quite  settled  within  which 
province  it  lies.  We  should  say,  however,  in  general,  that 
where  this  question  is  one  of  intention,  and  is  to  be  gathered 
from  the  words  spoken,  and  from  the  circumstances  of  the  case 
to  be  considered  in  connection  with  the  words,  there  it  is  for  the 
jury,  under  the  instruction  of  the  court  as  to  the  principles  ap- 
plicable to  the  question,  to  determine  whether  the  acknowledg- 
ment be  sufficient  or  not.  But  where  the  question  is  one  of 
the  meaning  of  words  only,  and  especially  where  the  words 
relied  upon  are  written,  and  the  question  becomes,  in  effect,  one 
of  the  construction  of  a  written  document,  there  it  is  the  duty 
of  the  court  to  make,  and  of  the  jury  to  receive,  a  distinct  direc- 
tion, (m) 


(1)  See  upon  tliis  point  the  leading  case 
of  Tanner  v.  Smart,  6  B.  &  C.  G03,  cited 
in  the  preceding  note.  "  According  to 
the  recent  cases/'  says  Parke,  B.,  in  Mor- 
rell  V.  Frith,  3  M.  &  W.  4U5,  "the  docu- 
ment, in  order  to  take  tlio  case  out  of  the 
statute,  must  citlicr  contain  a  promise  to 
pay  the  debt  on  request,  or  an  acknowl- 
edgment fi'om  wliii-h  sucli  promise  is  to  lie 
infen'ed."  In  Hart  v.  Prcndcrgast,  14  M. 
&  W.  746,  Rol/e,  B.,  said  :  "  Tiio  principle 
is  said  to  be,  that  the  document  must  con- 
tain either  a  promise  to  pay  the  debt,  or 
an  acknowledgment  from  which  such  a 
promise  is  to  be  inferred.  Perhaps  it 
would  be  more  con-ect  to  say,  tliat  it  must, 
in  all  cases,  contain  a  promise  to  pay,  but 
that,  from  a  simple  acknowledgment,  the 
law  implies  a  promise  :  but  tiiere  must, 
in  all  cases,  be  a  promise,  in  order  to  sup- 
port the  declaration."  Again,  in  Bell  v. 
Morrison,  1  Pet.  .362,  Mr.  Justice  Stori/ 
says  :  "  If  the'bar  is  sought  to  be  removed 
by  the  proof  of  a  new  promise,  that  prom- 
ise, as  a  new  cause  of  action,  ought  to  be 
proved,  in  a  clear  and  explicit  manner, 
and  be  in  its  terms  unequivocal  and  deter- 
minate ;    and,  if  any  conditions  are   an- 


nexed, they  ought  to  be  shown  to  be  per- 
formed. If  there  be  no  express  promise, 
but  a  promise  is  to  be  raised  by  impli- 
cation of  law  from  the  acknowledgment 
of  the  piu-ty,  such  acknowledgment  ought 
to  contain  an  unqualified  and  direct  ad- 
mission of  a  previous,  subsisting  debt, 
which  the  party  is  liable  and  willing  to 
]iay.  If  there  be  accompanying  circum- 
stances, which  repel  the  presumption  of  a 
promise  or  intention  to  pay  ;  if  the  ex- 
pressions be  eqiiivocal,  vague,  and  inde- 
terminate, leading  to  no  certain  conclu- 
sion, but  at  best  to  probable  inferences, 
which  may  affect  ditt'erent  minds  in  dif- 
ferent ways  ;  we  think  they  ought  not  to 
go  to  a  jury  as  evidence  of  a  new  prom- 
ise to  revive  the  cause  of  action.  Any 
other  course  would  open  all  the  mischiefs 
against  which  the  statute  was  intended  to 
guard  innocent  persons,  and  expose  them 
to  the  dangers  of  being  entrapped  in  care- 
less conversations,  and  betrayed  by  per- 
juries." See  further  the  English  and 
American  cases  cited  in  the  preceding 
note. 

(m)  In  Lloyd  v.  Maund,  2  T.  R.  760,  the 
acknowledgment  was  contained  in  a  letter, 
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It  is  not  necessary  that  the  acknowledgment  should  be  of 
any  precise  amount ;  (n)  but  if  there  be  an  admission  of  any 
debt,  and  of  legal  liability  to  pay  it,  evidence  may  be  connected 
with  this  admission  to  show  the  amount ;  (o)  and  even  if  the 
parties  differ  as  to  the  amount,  an  admission  of  the  debt  may 
remove  the  bar  of  the  statute,  (p)  But  the  acknowledgment 
must  not  be  of  a  mere  general  indebtedness,  (q)  It  must  be,  on 
the  one  hand,  broad  enough  to  include  the  specific  debt  in  ques- 
tion ;  (r)  and  on  the  other,  sufficiently  precise  and  definite  in  its 
terms  to  show  that  this  debt  was  the  subject-matter  of  the  ac- 
knowledgment, (s)  So  a  general  direction  to  pay  debts,  or  a 
general  provision  for  their  payment,  does  not  operate  as  a  new 
promise  by  the  testator  ;  (t)  and  an  acknowledgment,  to  revive 
a  debt,  should  in  fact  amount  to,  or  imply  a  promise  to  pay 
it.  (m) 


and  yet  the  question  whether  the  acknowl- 
eclgment  was  sufficient  was  submitted  to 
the  jury.  The  same  course  was  pursued 
in  Frost  v.  Bengough,  1  Bing.  266 ;  and 
in  Bird  v.  Gammon,  3  Bing.  n.  c.  883, 
where  tlie  lilce  course  was  pursued,  and  a 
new  trial  was  moved  for,  on  that  among 
other  grounds,  Tindid,  C.  J.,  said  :  "  Tlie 
first  objection  talccn  for  the  defendant  is, 
that  it  was  left  to  the  jury  to  say  wljat 
was  the  effect  of  the  letter.  But  by  a 
chain  of  cases,  from  Lloyd  v.  Maund  to 
Frost  V.  Bengough  and  others,  it  appears 
that  such  has  been  tlie  constant  course." 
But  the  authority  of  those  ^cases  was  much 
shaken,  if  not  entirely  overthrown,  by  the 
case  of  Mon-ell  v.  Frilh,  3  M:  &  W.  402. 
See  ante,  Vol.  II.  p.  492.  And  see  Clarke  v. 
Dutclier,  9  ("owcn,  674  ;  Chapin  v.  War- 
den, \ft  Vt.  560  ;  Martin  v.  Broach,  6  Ga. 
21  ;  Love  v.  Hackett,  id.  486 ;  Watkins  v. 
Stevens,  4  Barb.  168. 

(n)  Thus,  in  Dickinson  v.  Hatfield,  1 
Moody  &  R.  141,  Lord  Tenterden  ruled  that 
a  promise  to  pay  "  the  balance  due,  is  suf- 
ficient to  take  a  case  out  of  the  statute  of 
limitations,  although  no  mention  is  made 
of  the  amount  of  the  balance.  And  see, 
to  the  same  effect,  Lechraere  v.  Fletcher, 
1  Cromp.  &  M.  623  ;  Bird  v.  Gammon,  3 
Bing.  N.  c.  883 ;  Waller  r.  Lacy,  1  Man. 
&  G.  54;  Gardner  v.  M'Mahon,  3  Q.  B. 
561;  Williams  «.  Ijriffitli,  3  Exch.  335; 
Hazlebaker  i-.  Reeves,  12  Penn.  St.  264; 
Davis  V.  Steiner,  14  id.  275;  Dinsmore  v. 
Dinsmore,  21  Me.  433. 

(o)   Cheslyn   ■,.  Dalby,  4  loung  &  O. 


238 ;  Spong  v.  Wright,  9  M.  &  W.  629 
Barnard  o.  Bartholomew,  22  Pick.  291 
See  also  eases  cited  in  preceding  note 
But  see  Kittredge  v.  Brown,  9  N.  H 
377. 

(/))  Colledge  d.  Horn,  3  Bing.  119; 
Gardner  i'.  M'Mahon,  3  Q.  B.  561.  See 
CoUis  i:  Stack,  1  H.  &  N.  605. 

((/)  Moore  «.  Hyman,  13  IreJ.  272; 
Shaw  V.  Allen,  1  Busbee,  58 ;  McBride  v. 
Grav,  id.  420;  Robbins  v.  Farley,  2 
Strolih.  348;  Harbold  v.  Kuntz,  16  l\-nn. 
St.  210;  Shitler  v.  Bremer,  23  id.  413  ; 
Zacharias  v.  Zacharias,  id.  452 ;  Buck- 
ingham V.  Smith,  23  Conn.  433. 

()■)  Barnard  o.  Bartholomew,  22  Pick. 
291. 

(s)  Id.;  Stafford  v.  Bryan,  3  Wend. 
532  ;  Arey  v.  Stephenson,  1 1  Ired.  86  ; 
Martin  v.  Broach,  6  Ga.  21 ;  Clarke  v. 
Butcher,  9  Cowen,  674 ;  Suter  v.  Sheeler, 
22  I'enn.  St.  308.  But  if  only  one  debt 
is  shown  to  exist,  the  acknowledgment 
will  be  presumed  to  refer  to  that.  Wood- 
bridge  V.  Allen,  12  Met.  470;  Guy  </. 
Tarns,  6  Gill,  82. 

(t)  Bloodgood  V.  Bruen,  4  Sandf  427  ; 
Roosevelt  v.  Mark,  6  Johns.  Oh.  266; 
Carrington  u.  Manning,  13  Ala.  611; 
Braxton  v.  Wood,  i  Gratt.  25  ;  Murray 
V.  Mechanics  Bank,  4  Edw.  Oh.  567  ; 
Walker  o.  Campbell,  1  Hawks,  304; 
Freake  v.  Cranefcldt,  3  Mylne  &  C.  499  , 
Evans  v.  Tweedy,  I  Beav.  55. 

(«)  Rackham  v.  Marriott,  1  H.  &  IN. 
234 ;  Sidwell  v.  Mason,  2  H.  &  N.  306- 
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As  the  acknowledgment  must  be  such  as  to  be  equivalent  to 
a  promise,  if  it  be  in  other  respects  full  and  complete,  but  is 
expressly  guarded  and  qualified  by  the  maker  so  that  it  nega- 
tives a  promise,  or  cannot  be  construed  into  a  promise,  it  is  not 
sufficient,  (v)  As  if  the  debtor  says,  "  \  know  that  I  owe  the 
money,  but  I  have  a  legal  defence,  and  wiU  not  pay  it,"  this  is 
not  enough  to  prevent  the  operation  of  the  statute  ;  (w)  and 
therefore  we  say  that  the  acknowledgment  must  be  not  only  of 
the  debt,  but  of  a  legal  liability  to  pay  the  debt.  It  is  true  that 
the  naked  acknowledgment  of  the  debt  implies,  and,  as  it  were, 
contains,  an  acknowledgment  of  legal  liability  ;  but  there  is  no 
room  for  this  implication,  where  this  liability  is  denied  and  ex- 
cluded ;  because  the  statute  is  not  one  of  presumption,  but  of 
repose.  Therefore,  also,  the  acknowledgment  may  be  condi- 
tional, or  subject  to  whatever  qualification  the  debtor  thinks 
proper  to  make.  And  in  that  case,  the  acknowledgment  be- 
comes a  new  promise,  or,  in  other  words,  the  bar  of  the  statute 
is  removed,  only  when  the  creditor  can  show  that  the  condition 
has  been  performed ;  or  that  the  event  has  happened,  or  the 
ttme  arrived,  by  a  reference  to  which  the  acknowledgment  was 
qualified,  (x)  But  it  does  not  seem  to  be  necessary,  even  in 
England,  where  pleading  is  more  exact  than  here,  to  declare 


(y)  In   Tanner  v.   Smart,   6   B.   &  C.  thing  said  at  tlie  time  of  the  acknowled^'- 

009,  Lord  Tetilerdeu  said  :  "  Upon  a  gen-  ment  to  repel  the  inferenee  of  a  promise, 

eral   acknowledgment,  where   nothing  is  the  acknowledgment  will  not  take  a  case 

said  to  prevent  it,  a  general  promise  to  out  of  the  statute  of  limitations."     So  ill  • 

pay  may  and  ought  to   lie  implied  ;  but  Danforth  i>.  Culver,  11  Johns.  146,  which 

where  the  party  guai-ds  his  acknowlcdg-  was  an  action   on  a  promissory  note,  to 

ment,  and  accompanies  it  witli  an  express  which  the  statute  of  limitations  was  plcad- 

declaration  to  prevent  any  such  implica-  ed,  it  appeared,  that  within  a  year  of  the 

tion,  why  shall  not   the  rule    '  expres-sum  trial,  and  after  the  commencement  of  the 

facit  cessare  taciturn'  apply  V     And  see  suit,   the  defendant,  on  being  shown  the 

Mitchell  V.  Sellman,  H  Md.  376,  and  the  note,  admitted   that  he  had  executed  it, 

cases  cited  ante,  6;),  n.  (j).  but  said   it  was   outlawed,  and   that   he 

(w)  A'(JourtB.  Crohs,  3  Bing.  329.    In  meant  to  avail  himself  of  the  statute  of 

this  case  the  defendant,  I  icing  arrested  on  limitations;  and  this  was  held  not  to  be 

a  debt  more  than  six  years  old,  said :  "  I  sufficient  evidence  of  a  promise   to   pay 

know  that  I  owe  the  money,  but  the  bill  I  within  six  years.     And  see  Douglass  v. 

gave  is  on  a  threepenny  receipt    stamp,  Elkius,  8  Foster,  26. 
and  I  will  never  pay  it ; "  and  this  was         (x)  Tompkins  v.  Brown,  1  Denio,  247  ; 

/uJd    not    such    an    acknowledgment    as  Hill  n.  Kendall,  25  Vt.  528  ;  Humphrcjs 

would  revive  the  debt  against  a  plea  of  the  v.  Jones,   14  M.  &  W.  1  ;  Buttertieid  i: 

statute   of  limitations.     And  Best,  C.  J.,  Jacobs,  15  N.  H.  140;  Bullock  i:  Smith, 

Baid:  "  There  are  many  cases  from  which  15  Ga.  395.     And  see  cases  cited  ante,  p. 

't  may  be  collected,  that  if  there  be  any  65,  n.  (j). 


CH.  VI.]  STATUTE   OP  LIMITATIONS.  71 

upon  the  promise  as  conditional,  [y)  If  an  acknowledgment 
be  on  its  face,  or  in  its  direct  meaning,  fuU  and  unconditional, 
it  is  competent  to  show,  by  other  admissible  evidence,  as  of  the 
res  ffestcs,  that  it  was  not  intended  as  an  acknowledgment,  but 
for  a  different  purpose.(z)  And  by  parity  of  reason,  it  would 
seem  to  be  competent  to  show,  that  doubtful  expressions  were 
meant  and  understood  by  the  parties  to  operate  as  a  condition 
or  qualification.  So,  if  an  acknowledgment  be  made,  and  at 
the  same  time  a  discharge  of  the  debt  be  given,  the  acknowl- 
edgment is  of  no  force,  although  the  discharge  be  void,  (a) 

The  acknowledgment  must  be  voluntary ;  (b)  but  whether 
this  applies  to  admissions  made  under  process  of  law,  as  by  a 
bankrupt  on  his  examination,  is  not  quite  certain ;  but  the  pres- 
ent weight  of  authority  is,  perhaps,  in  favor  of  the  sufficiency 
of  this  acknowledgment,  (c)  We  should  doubt,  however, 
whether  this  bare  acknowledgment  ought  to  be  held  as  the 
equivalent  of  a  new  promise. 

It  is  uncertain  whether  every  new  item  and  credit,  in  a  mu- 
tual and  running  account,  given  by  one  party  to  the  other,  is 
an  admission  and  acknowledgment  of  an  unsettled  account, 
and  evidence  of  a  promise  to  pay  the  balance,  whatever  that 
account  and  balance  may  appear  to  be,  so  as  to  take  the  whole 
account  out  of  the  statute.  The  affirmative  of  this  question  is 
maintained  by  numerous  decisions ;  (d)    but  we  think  these 

(v)   Ii-vin"-  V  Veitch,  3  M.  &  W.  90;  the  court  said:  "An  acknowledgment  of 

Eflmunds  o.  Downes,  2    Cromp.    &   M.  a  debt,  to   prevent  the   operation   of  die 

459    4  Tvrw    173:  Havdon  w.  Williams,  statute  of  limitations,  must  at   least  be 

7  Bino-    168    4  Moore  &  r.  811;  Gard-  consistent  with  a  promise  to  pay.     1  his  is 

ner  t;  "jI'Mahon,  3  Q.  B.  561.  the  law  in  Pennsylvania.     The  acknowl- 

%)  Criros  °.  Davis,  12  M.  &.  W.  159.  edgment  in  defendant's  petition   for  the 

„    (Jn-Ve  V  Go-ite      H.  &  N.  29.  benefit  of  the  insolvent  laws,  is  not  of  this 

"  Sd  ; .  Do  vnins  1 1  Barb.  554.  character,  for  the  veiy  basis  on  which  an 

c    In  Eicke  v.  Nokes,  1  Moody  &  R.  insolvent  asks  his  discharge  is  that  he  is 

359  it  wa.  few  that  an  entry,  in  a  bank-  unable  to  pay  his  debt.     How  this  can  be 

mot's  examination,  of  a  certa  n  sum  be-  tortured  into  a  promise  to  pay,  or  as  being 

n|  due  wT  is  a  sufficient   acknowledg-  consistent  with  sneh  a  P™--e'Jve  are  at 

LEV?:  £r.,^.%l«  « S^^,K  S£;^  f,t 

benefit  of  the  insolvent   laws,  in  which    f'\SOjf^-  ^25;   P^tt  v.  Llegg, 
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decisions  are  inconsistent  with  the  views  which  now  prevail  in 
regard  to  new  promises  and  acknowledgments ;  and  we  doubt 


account  of  any  sort  between  the  plaintiff 
and  defendant,  for  any  item  of  wliich  cred- 
it lias  been  given  within  bix  years,  tliat  is 
evidence  of  an  aclvnowledgment  of  tliere 
being  such  an  open  account  between  tlie 
parties,  and  of  a  promise  to  pay  tlie  bal- 
ance, so  as  to  take  the  case  out  of  the 
statute  of  limitations.  And  Lord  Kenyan 
said,  "  It  is  not  doubted  but  that  a  prom- 
ise or  acknowledgment  within  six  years 
will  take  the  case  out  of  the  statute  ;  and 
the  only  question  is,  whether  there  is  not 
evidence  of  an  acknowledgment  in  the 
present  case.  Here  are  mutual  items 
of  account;  and  I  take  it  to  have  been 
clearly  settled,  as  long  as  I  have  any 
memory  of  the  iiractice  of  the  courts,  that 
every  new  item  and  credit  in  an  account, 
given  by  one  party  to  the  other,  is  an  ad- 
mission of  there  being  some  unsettled  ac- 
count between  them,  the  amount  of  which 
is  afterwards  to  be  ascertained  ;  and  any 
act  which  the  jury  may  consider  as  an  ac- 
knowledgment of  its  being  an  open  ac- 
count, is  sufficient  to  take  the  case  out  of 
the  statute.  Daily  experience  teaches  us, 
that  if  tins  rule  be  now  overturned,  it  will 
lead  to  infinite  injustice."  Perhaps  this 
decision  is  consistent  with  the  views  then 
prevailing  in  respect  to  new  promises  and 
acknowledgments  ;  but  it  is  submitted  that 
it  cannot  be  sustained  upon  principle, 
since  the  decision  in  Tanner  u.  Smart  in 
England,  and  Bell  ».  Morrison  in  tliis 
country.  And  this  is  the  view  ailoptcd 
by  the  Superior  Court  of  New  llanip- 
.^iiiie,  in  Blair  c.  Drew,  6  N.  H.  a.'i') ; 
though  some  of  the  reasoning  of  /'tirki-r, 
J.,  goes  even  further.  In  delivuring  the 
judgment  of  the  court,  he  says  :  "  Upon 
what  principle  is  it,  that  a  sale  of  an  arti- 
cle u]jon  credit  is  an  admission  of  any 
thing  else  except  that  the  subjeet-niattcr 
of  tliat  transaction  iiati  existence?  Upon 
what  principle  iloes  it  admit  the  existence 
of  an  unsettled  account  upon  tlie  otiicr 
side,  or  draw  after  it  any  thing  else  !  If, 
in  the  nature  of  things,  there  could  not  be 
an  account  consisting  of  a  single  item,  it 
might  well  be  said  that  the  charge  of  one 
item  was  an  admi>sion  of  something 
more.  If,  in  the  ordinary  transaction  of 
business,  tliere  could  not  be  an  account 
upon  one  side,  without  an  account  upon 
'lie  other  to  balance  it,  in  whole  or  in 
•part,  there  would  be  some  foundation  for 
such  admission.     But  every  day's  expe- 


rience negatives  all  this ;  accounts  exist 
upon  one  side  only ;  and  of  no  more  than 
a  single  item.  The  purchase  is  made  — 
the  credit  is  given  —  and  this  is  all  the 
dealing  between  the  parties.  Many  of 
the  decisions  upon  the  statute  of  limita- 
tions, much  controverted,  if  not  exploded, 
were  founded  on  the  assumption,  that  the 
statute  was  based  upon  a  presumption  of 
payment,  and  of  consequence,  any  admis- 
sion that  the  debt  "was  unpaid,  rebutted 
the  presumption  and  took  the  case  out 
of  the  statute.  Granting  the  premises, 
the  conclusion  followed  well  enough.  But 
even  upon  that  view  of  the  statute,  the 
position  is  wholly  untenable,  that  an  item 
of  credit  constitutes  an  admission  of  ano- 
ther pree.Kisting  debt  upon  the  other  side, 
and  an  admission,  moreover,  that  it  has 
not  been  paid.  Asiile  from  the  statute  of 
limitations,  such  doctrine  of  admission 
would  receive  no  countenance  whatever. 
No  jurist  would  ever  argue,  that  because 
he  had  proved  one  item  of  account,  it 
was  any  evidence  from  wliicth  a  jury 
might  infer  and  find  other  distinct  and 
independent  items.  Still  less  would  it  be 
contended,  that  an  account,  proved  by  the 
plaintiff,  was  an  admission  which  fur- 
nished evidence  in  favor  of  another  ac- 
connt  of  independent  items,  offered  by  the 
defendant,  or  that  it  was  of  any  weight  to 
prove  the  defendant's  account,  even  in 
connection  with  other  evidence.  And  if 
it  furnishes  no  evidence  of  admission,  in 
such  case,  it  can  raise  no  fair  admission  as 
against  the  statute.  No  admission,  then, 
of  any  account  upon  the  other  side,  can 
bo  fairly  inferred  from  the  act  of  making 
a  charge  on  account  against  any  individu- 
al. It  is  no  admission  of  an  unsettled  ac- 
count, beyond  the  ^'cry  charge  itself.  It 
does  not  imply  that  the  party  giving  the 
credit  lias  any  other  item  of  claim  against 
the  i>iirty  charged.  Still  less  does  it  im- 
])ly  that  the  party  against  whom  the 
charge  is  made,  has  an  account  to  balance 
it,  in  whole  or  in  part.  It  is  of  itself  a 
distinct  and  independent  transaction  ;  and 
it  might  with  just  as  much  propriety  be 
said,  that  a  party  making  a  charge  of  an 
item  of  account,  thereby  admits  that  it  is 
paid,  in  whole  or  in  part,  as  to  say  that 
lie  thereby  admits  the  existence  of  an 
unsettled  account  against  himself.  N.ay, 
it  Avould  be  safer  for  the  individual  to 
hold  him  as  making  such  an  admission, 
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whether  they  would  be  followed  in  any  jurisdiction  where  the 
question  is  still  open. 


SECTION  III. 

OE  PAfiT  PAYMENT. 

A  part  payment  of  a  debt  has  always  been  held  to  take  it 
out  of  the  statute ;  (e)  the  six  years  being  counted  from  such 


which  could  extend  no  further  than  in 
discharge  of  tlie  demand  which  con- 
stituted the  acknowledfrraent ;  whereas, 
holding  the  admission  to  extend  to  an 
unsettled  account  against  himself,  may 
subject  him,  in  connection  with  fobricated 
evidence,  or  from  a  loss  of  vouchers  or 
testimony,  to  the  payment  of  pretended 
claims  upon  the  other  side,  of  an  amount 
vastly  beyond  the  small  item,  by  the 
charge  of  which  he  has  drawn  down  such 
consequences  upon  himself.  We  cannot 
deem  it  any  objection  to  our  reasoning 
upon  this  subject,  that  there  may  be  cases 
where  an  account  upon  one  side  may  be 
recovered,  while  one  upon  the  other  side 
of  older  date  is  ban-ed.  If  it  be  so  it  will 
arise  from  the  laches  of  the  party.  If  ar- 
ticles upon  one  side  are  delivered  in  pay- 
ment of  a  prior  existing  account  upon  the 
other,  the  delivery  raises  no  cause  of  ac- 
tion. If  not  delivered  in  payment,  each 
account  is  distinct  and  independent,  as 
much  so  as  promissory  notes  held  upon 
the  one  side  and  the  other ;  and  there  is 
as  much  reason  why  a  party  should  not 
avail  himself  of  an  account,  which  is  bar- 
red by  the  statute,  in  discharge  of  anotlier 
account  due  from  him,  and  to  which  he 
has  no  other  defence,  as  there  is  that  he 
should  not  avail  himself  of  a  promissory 
note  which  is  barred,  in  the  same  way,  or 
that  he  should  not  recover  that,  or  any 
other  demand  which  is  barred,  in  an  inde- 
pendent suit  upon  the  demand  itself.  We 
have  endeavored  to  examine  this  subject 
with  all  the  care  and  attention  which  the 
importance  of  the  pi-inciple  involved,  and 
u  high  respect  for  the  learned  tribunals 
whose  decisions  have  been  adverse  to  the 
opinion  now  expressed,  demands  of  us. 
Consistently  with  the  principles  of  re- 
peated decisions  in  this  court,  that  in  or- 
der to  raise  a  new  promise  by  implication 


from  an  acknowledgment,  it  must  con- 
tain a  du'ect  and  unqualified  admission 
of  a  subsisting  debt,  wliich  the  party  is 
liable  and  willing  to  pay ;  we  cannot  hold 
that  one  item  in  an  account  has  of  itself 
any  force  or  effect  to  take  other  items, 
which  would  otherwise  be  barred,  out  of 
the  statute."  See  also,  Livermore  v. 
Rand,  6  Foster,  85.  And  the  same  view 
is  adopted  in  Kentucky.  Lansdale  v.  Bra- 
shear,  3  T.  B.  Mon.  330  ;  Smith  v.  Daw- 
son, 10  B.  Mon.  112.  And  in  Tennessee. 
Craighead  c.  The  Bank,  7  Yerg.  399. 
But  it  must  be  admitted  that  the  main 
current  of  American  decisions  is  still  in 
accordance  with  Catlin  v.  Skoulding. 
See  Kimball  o.  Brown,  7  Wend.  322  ; 
Cliamberlaiii  !>.  Cuvlcr,  9  id.  126;  Sickles 
0.  Mather,  20  id.  72;  Todd  v.  Todd,  15 
Ala.  743;  Wilson  v.  Calvert,  18  id.  274  ; 
Cogswell  V.  Dolliver,  2  Mass.  217;  Davis 
V.  Smith,  4  Greenl.  337 ;  Abbott  «.  Keith, 
11  Vt.  529  ;  Hodge  v.  Manly,  25  id.  210. 
But  see  the  opinions  of  the  learned  judges 
in  the  two  last  cases.  In  England,  thLt 
question  was  set  at  rest  by  Lord  Tenter- 
den's  act,  very  soon  after  Tanner  v.  Smart 
was  decided.  See  Williams  v.  Griffiths, 
2  Cromp.,  M.  &  H.  45 ;  Mills  v.  Fowkcs, 
7  Scott,  444 ;  Cottam  v.  Partridge,  4 
Scott,  N.  R.  819.  Care  must  he  taken 
not  to  confound  the  above  cases  with 
cases  concerning  "  merchants'  accounts," 
which  we  shall  consider  hereafter. 

(e)  Whipple  v.  Stevens,  2  Foster,  219 
In  this  case  the  court  say :  "  It  is  well 
settled  that  a  partial  payment  of  a  debt 
amounts  to  an  acknowledgment  of  a  pres- 
sent  subsisting  debt,  which  the  party  is  lia- 
ble and  willing  to  pay;  from  which,  in 
the  absence  of  any  act  or  declaration  on 
the  part  of  the  party  making  the  payment, 
inconsistent  with  the  idea  of  a  liability 
and  willingness  to  pay,  a  jury  may  and 
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payment.  And  this  is  so,  though  the  payment  is  made  by 
goods  or  chattels,  which  it  is  agreed  shall  be  given  and  received 
as  payment.  (/)  And  even  where  the  debtor  gives  the  creditor 
his  negotiable  promissory  note  or  bill  of  exchange,  on  account 
of  a  larger  debt,  (g-)  it  is  held  to  operate  as  part  payment.     It 


ought  to  infer  a  new  promise.''  And  see 
Stump  v.  Henry,  6  JMd.  201,  and  cases 
cited  infra.  And  part  ]jayraent  to  an  ad- 
ministrator has  the  same  effect  to  extend 
the  statute  as  if  made  to  tlie  debtor  him- 
self. Baxter  v.  Pcnniman,  8  Mass.  13.1  ; 
Bodger  v.  Arch,  10  Exch.  333,  28  Eng. 
L.  &Eq.  464. 

(/)  Hart  V.  Nash,  2  Cromp.,  M.  &  R. 
337  ;  Hooper  v.  Stevens,  4  A.  &  E.  71  ; 
Cottam  V.  Partridge,  4  Scott,  N.  B.  819. 

(g)  This  was  decided  in  ISIassachusetts, 
in  the  case  of  Ilsley  v.  Jewett,  2  Met.  168. 
But  the  decision  was  put  upon  tlie  ground, 
that  in  that  State  the  giving  of  sucii  note 
or  bill  is  prima  facie  eridence  of  payment 
and  discharge  of  the  debt  for  which  it  is 
given.  A  similar  decision,  however,  has 
been  made  in  the  recent  case  of  Turney  v. 
DodwoU,  3  Ellis  &  B.  136,  24  Eng.  L.  & 
Eq.  92,  in  England,  wliero  no  such  rule 
prevails.  That  was  an  action  by  the 
plaintiff,  and  payee  of  a  promissory  note 
against  the  defendant,  as  maker.  Tlie 
defendant  ])leaded  the  statute  of  limita- 
tions. It  appeared  upon  the  trial,  that 
the  defendant,  being  indebted  to  the  plain- 
tiff, on  the  ."ith  of  May,  1843,  gave  to 
him  the  note  sued  on,  for  108/.  \.->s.  In 
Eebruary,  1848,  the  defendant,  having 
been  pressed  to  pay  part  of  the  debt,  ac- 
cepted a  bill  of  exchange,  drawn  upon 
him  by  the  plaintiff',  for  30/.,  in  part  ])ay- 
ment  of  the  promissory  note.  And  this 
was  held  sufficient  to  take  the  note  out  of 
the  statute  of  limitations.  Lord  Campbell, 
in  delivering  the  judgment  of  the  court, 
said :  "  The  only  question  in  this  case 
■was,  whether  a  part  payment  by  a  bill  of 
exchange,  drawn  by  the  plaintilf  and  ac- 
cepted by  the  defendant,  was  sufficient  to 
take  the  case  out  of  the  statute  of  limita- 
tions. The  circumstances  under  which 
the  acceptance  was  given,  were  such  as  to 
show  that  the  payment  was  made  as  a 
part  payment  of  the  whole  amount  due, 
so  as  to  raise  the  implication  of  a  fresh 
promise,  and  therefore,  to  be  an  answer 
to  the  defence  of  the  statute  of  limita- 
tions, if  the  part  payment  by  bill  were  a 
part  payment  within  the  9  Geo.  4,  c.  14. 


It  was  said,  on  the  part  of  the  defendant, 
and  we  think  cori-ectly,  that  we  ought  to 
assume  that  the  payment  in  question  was 
not  an  absolute  payment  in  satisfaction, 
so  as  to  be  a  discharge  if  the  bill  were 
dishonored.  If  the  payment  had  been 
one  of  absolute  satisfaction,  no  question 
could  have  arisen ;  and  we  have,  there- 
fore, to  consider  whether  the  pnyment, 
in  the  usual  manner  in  which  bills  of  ex- 
change are  given  and  taken  in  payment, 
is  a  payment  within  the  proviso  of  the  9 
Geo.  4,  c.  14,  by  which  the  effect  of  part 
payment  is  preserved.  The  council  for 
the  defendant  referred  us  to  the  case  of 
Gowan  v.  Forster,  3  B.  &  Ad.  .507,  where 
a  doubt  was  expressed  as  to  whether  the 
drawing  of  a  bill  was  a  sufficient  acknowl- 
edgment, within  the  9  Geo.  4,  c,  14,  and 
to  the  case  of  Foster  v.  Dawber,  6  Exch. 
839,  where  the  Court  of  Exchequer 
thought,  that  ujidcr  the  circumstances  no 
promise  to  pay  any  balance  could  be  im- 
plied in  the  particular  case  ;  but  there  is 
nothing  to  show  that  they  thought  that 
a  part  payment  by  bill  might  not  be  an 
acknowledgment,  to  take  the  case  out  of 
the  statute  of  limitations,  as  to  the  re- 
mainder. On  the  other  hand,  in  the  case 
of  Irving  v.  Veitch,  3  M.  &  W.  90,  the 
expressions  used  by  the  learned  barons 
lead  us  to  suppose  that  they  thought  such 
part  payment  by  bill  sufficient.  In  both 
Gowan  f.  Eorster,  and  Irving  v.  Veitch,  it 
was  unnecessary  to  determine  the  point 
now  in  question,  as  the  courts  most  prop- 
erly held  that  the  acknowledgment,  if  any, 
was  at  the  time  of  deliToring  the  bills  in 
part  payment,  and  not  at  their  subsequent 
p.aymcnt  by  the  parties  on  whom  the  bills 
in  those  cases  were  drawn.  At  the  trial, 
in  the  present  ease,  the  Lord  Chief  Justice 
of  the  Common  Pleas  held,  that  the  part 
payment  was  sufficient  to  take  the  case 
out  of  the  statute  of  limitations,  and  we 
entii'ely  concur  in  that  ruling.  Before  the 
statute  9  Geo.  4,  such  apart  payment  was 
clearly  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  as  amounting  to 
an  acknowledgment  of  the  balance  being 
due ;   and  the  real  question  is,   whethei 
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must,  however,  be  certain,  that  payment  is  made  only  as  a  part 
of  a  larger  debt;  for,  in  the  absence  of  conclusive  testimony,  it 
will  not  be  deemed  an  admission  of  any  more  debt  than  it 
pays.  (A) 


such  payment  by  bill,  though  not  received 
in  absolute  satisfaction,  is  not  a  payment 
within  the  proviso  in  that  statute.     The 
elFoct  of  giving  a  bill  of  exchange  on  ac- 
count of  a  debt,  is  laid  down  in  Maule,  J., 
in  the  recent  case  of  Belshaw  v.  Bush,  1 1 
C.  B.  191,  approving  the  doctrine  of  the 
Court  of  Exchequer,  in  Griffiths  v.  Owen, 
13   M.  &  W.  58,  and  ot  Alderson,  B.,  in 
James  v.  Williams,  13  M.  &  W.  833.     In 
all  those  authorities  such  a  delivery  of  a 
bill  is  laid  down  as  a  conditional  payment. 
We  do  not  see  why  its  immediate  "opera- 
tion, as  an  acknowledgment  of  the  balance 
of  the  demand  being  due,  is  at  all  affected 
by  its  operation  as  a  payment  being  liable 
to  be  defeated  at  a  future  time.     The  stat- 
utes intending  to  make  a  distinction  be- 
tween mere  acknowledgments,  by  word  of 
mouth,  and  acknowledgments  proved  by 
tlie  act  of  payment,  it  surely  cannot  be 
material  whetlier  such  payment  may  after- 
wards   bo    avoided    by   the    thing    paid 
turning  out  to  be  worthless.     The  inten- 
tion and  the  act  by  which  it  is  evinced  re- 
main tlie  same.     We  think  that  the  word 
'payment'  must  be  taken  to  be  used  by 
the  legislature  in  a  popular  sense,  and  in  a 
sense  large  enough  to  include  the  species 
of  payment  in  question  ;  and  we  should 
think  the  acknowledgment  of  liability  as 
to  the  remainder  of  the  debt,  not  at  all 
altered  by  the  fact  of  the  notes,  by  which 
it  was  paid,  turning  out  to  be  forged,  or 
of  the  coin  turning  out  to  be  counterfeit. 
In   all  these  cases,  the  force  of  the  ac- 
knowledgment is  the  same,  and  the  pay- 
ment is,  we  think,  a   sufficient  payment 
witliin  the  words   of  the   9    Geo.  4.     In 
Maillard  v.  The  Duke  of  Argyle,  6  Man. 
&  G.  40,  the  Court  of  Common  Pleas  dis- 
tinctly held,  that  the  word  'payment,'  as 
applicable  to  a  transaction  of  this  kind, 
even  when  used  in  a  plea,  did  not  mean 
payment    in    satisfaction,   but   might   be 
treated  as  used  in  its  popular  sense  ;  and 
Maule,  J.,  in  that  case,  says,  '  that  "  pay- 
ment" is  not  a   technical  word;  it  has 
been  imported  into  law  proceedings  from 
the  exchange,  and  not  from  law  treatises.' 
When  you  speak  of  paying  by  cash,  that 
means  in  satisfaction,  but  when  by  bill, 
that  does  not  import  satisfaction  unless 


the  bill  is  ultimately  taken  up.  In  Bel- 
shaw V.  Bush,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  in  speaking'of  a  trans- 
action of  this  nature,  says :  '  The  real  an- 
swer is,  that  upon  this  record  vou  have 
been  paid  your  debt ; '  and  in  "the  very 
report  now  before  us,  the  learned  Lord 
Chief  Justice  calls  the  present  transaction 
a  part  payment.  In  mercantile  transac- 
tions, nothing  is  more  usual  tli.an  to  stipu- 
late for  a  payment  by  bills,  where  there  is 
no  intention  of  their  being  taken  in  abso- 
lute satisfaction.  We  are  satisfied  that  a 
transaction  of  this  nature  is  properly  de- 
scribed by  the  word  'payment,'  and  that 
it  is  clearly  within  the  class  of  acknowl- 
edgments intended  to  be  unaffected  by  the 
statute ;  and  we  are  satisfied  that  there  is 
no  reason  whatever  to  restrict  the  expres- 
sion in  the  statute  to  that  species  of  pay- 
ment which  imports  a  final  satisfaction. 
Tlie  defendant's  case,  which  rested  en- 
tirely on  the  proviso  in  the  9  Geo.  4  being 
so  restricted,  therefore  f.iils  in  its  founda- 
tion; and  we  think  that  where  a  bill  of 
exchange  has  been  so  delivered  in  pay- 
ment, on  account  of  the  debt,  as  to  raise 
an  implication  of  a  promise  to  pay  the 
balance,  the  statute  of  limitations  is  an- 
swered, as  from  the  time  of  such  delivery, 
whatever  afterwards  takes  place  as  to  the 
bill." 

(h)  Tippets  V.  Heane,  1  Cromp.,  M.  &  R. 
2.52.  This  was  an  action  of  assumpsit,  for 
meat,  lodging,  &c.,  furnished  by  the  plain- 
tiff for  the  defendant's  son.  The  defend- 
ant pleaded  the  general  issue.  At  the 
trial,  before  VangJum,  B.,  the  plaintiff,  to 
take  the  case  out  of  the  statute,  proved  by 
one  A  B  that  he  had  paid  10/.  to  the 
plaintiff,  by  the- direction  of  the  defendant, 
in  the  year  1829  ;  but  he  could  not  speak 
to  the  account  on  which  it  was  paid,  or 
give  any  evidence  beyond  the  mere  fact  of 
having  paid  the  money  by  the  defendant's 
direction.  The  learned  Baron  left  it  to 
the  jury  to  say,  whether  the  10/.  was  paid 
on  account  of  the  debt  in  question ;  and 
observed  to  them  that  no  other  account 
was  proved  to  have  existed  between  the 
parties.  The  jury  having  found  a  verdict 
for  the  plaintiff,  the  Court  of  Exchequer 
granted  a  new  trial,  on  the  ground  that 
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If,  therefore,  a  debtor  owes  his  creditor  several  debts,  some 
of  which  are  barred  by  the  statute  of  limitations,  and  some  are 
not,  and  pays  a  sum  without  appropriating  it  to  any  particular 
debt,  although  the  creditor  can  appropriate  the  sum  so  paid  to 
the  debts  that  are  barred,  he  cannot  thereby  take  them  out  of 
the  operation  of  the  statute,  (i)  And  it  seems,  that  if  there  are 
two  clear  and  undisputed  debts,  both  of  which  are  barred  by 
the  statute,  and  money  is  paid,  but  not  appropriated  to  either 
debt  by  the  debtor,  the  creditor  cannot  appropriate  the  payment, 
and  thereby  take  the  debt  to  which  he  applies  it  out  of  the 
statute,  (j)  But  if  one  of  the  debts  is  admitted,  the  jury  may 
apply  the  payment  to  that  debt,  rather  than  to  those  which  are 
disputed,  (k)  If,  however,  money  be  paid,  and  there  is  with  it 
an  acknowledgment  of  further  debt,  and  the  debtor  owes  but 
one  debt  to  the  creditor,  the  payment  will  be  applied  to  that 
debt,  without  words  of  appropriation  by  the  debtor,  and  will 
have  the  effect  of  part  payment,  (l)  But  if  payment  be  made, 
and  with  it  words  of  denial  or  refusal  as  to  the  debt,  or  the  resi- 
due of  it,  are  used,  this  does  not  take  the  debt  out  of  the  stat- 


there  vias  no  sufficient  evidence  of  part  Icctcd  tliat  the  p.ayment  was  in  part  of  a 

payment  to  j^o  to  tlie  jury.     And   Parke,  greater  dclit,  the  statute  was   a  bar,  and 

B.,  said  :  "  In  order  to  take  a  ca^e  out  of  there  being  no  evidence  from  whicli  a  juiy 

the  statute  of  limitations,  by  a  part  pay-  were  warranted  in  coming  to  such  a  con- 

mcnt,  it  must  appear,  in  the  first  i>l:i<e,  clu^iuii,  tlic  present  rule  must  be  made 

that  the  payment  was  m;ide  on  account  of  absolute."     And  see  to   the   same  effect, 

a  debt.     That  was  left  in  ambi;;iiity  in  the  Liiisell  v.   Bonsor,  2    Bing.    N,    c.    2+1; 

present  case.     Secondly,  it  must  appear  ^Vaters  v.  Tompkins,  2  Cromp.,  M.  &,  R. 

that  t!ic  payment  was  made  on  account  of  726;   Wanuh  i'.  C'ope,  6  jM.   &  W.  824; 

the  debt  for  which  the  action  is  broujj,ht.  Wainman    i'.    Kynman,    1    Excb.    118; 

Here,  the   evidence   does   not  show  any  Davies  v.  Edwards,  7  id.  22  ;    Smith  v. 

particular  account,  to  which  the  payment  Westmoreland,    12    Smedes    &    j\I.    66.3; 

was  applicable.     The  jury  seem  to  have  iMcCullough  z".   Henderson,  2+  ;\liss.   92; 

considered  it  as  a  payment  of  part  of  the  Alston  v.  State  Bank,  4  Eng.  455  ;  State 

debt  in  question;  and,  perhap.s,  as  there  Bank   u.   Wooddy,  5   id.   6.38;    Wood   o. 

was  no  other  account  found  to  have  been  Wylds,  6  id.  754;   Arnold   t.  Downing, 

in   existence   between    the    parties,   they  11  Barb.  554;  Hodge  v.  Manley,  2.j  Vt. 

might  be  warranted  in  so  doing.     But  the  216  ;  Pickett  v.  King,  34  Barb.  193. 

case  must  go  further;  for  it  is  necessary,  ((')    Mills    v.    Fowkes,   5    Bing.   n.   c. 

in  the  third  place,  to  show  that  the  pay-  455  ;  Nash  v.  Hodgson,  6  De  G.,  il.  & 

ment   was    made   .as    part  payment  of  a  G.  474,  31  Eng.  L.  &  Eq.  555.     But  see 

greater  debt,  because  the  principle  upon  Ayer  v.   Hawkins,  19  Vt.  26.     And  see 

which  a  part  payment  takes  a  case  out  of  ante,  Vol.  II.  p.  630,  u.  (o). 

the  statute  is,  that  it  aflmits  a  greater  debt  { ;)  Burn  v.  Boulton,  2  0.  B.  476.    And 

to  bo  due  at  the  time  of  the  part  payment,  see '  State  Bank  v.  Wooddy,  5  Eng.  638  ; 

Unless  it  amounts  to  an  admission  that  Wood   o.  Wylds,  6  id.    754.     See   also, 

more  is  due,  it  cannot  operate  as  an  ad-  Pond  v.  Williams,  1  Grav,  630. 

mission  of  any  still  existing  debt.     Unless  (k)  Burn  v.  Boulton,  2  C.  B.  476. 

then,  in  the  present  case,  it  could  be  col-  (/)  Evans  v.  Davies,  4  A.  &  E.  840- 
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ute.  (m)  If  the  debt  consists  of  principal  and  interest,  a  pay- 
ment  on  account  of  either  will  take  the  whole  residue  of  both 
out  of  the  statute,  (n)  If  there  be  mutual  accounts,  and  a  bal- 
ance  be  struck,  it  has  been  held  that  this  converts  the  items 
allowed  into  a  part  payment,  to  take  the  case  out  of  the  stat- 
ute.  (o)  And  a  payment,  by  the  debtor  for  the  creditor,  and 
at  his  request,  or  to  one  whom  the  creditor  owes,  has  the  same 
effect  as  the  payment  to  him.  ( p) 

Lord  Tenterden's  act  provides,  «  That  nothing  herein  con- 
tained shall  alier,  or  take  away,  or  lessen  the  eifect  of  any  pay- 
ment of  any  principle  or  interest  made  by  any  person."  Hence, 
it  leaves  the  fact  of  part  payment  to  operate  as  before ;  but  an 
interesting  question  has  arisen,  whether  the  preceding  clause  of 
the  act,  which  requires  that  the  new  promise  or  acknowledg- 
ment shall  be  in  writing,  requires,  by  constmction  or  implica- 
tion, that  an  admission  or  acknowledgment  of  part  payment 
shall  be  proved  or  verified  by  writing.  The  tendency  of  the 
English  decisions,  for  some  time,  was  to  require  this ;  (q)  but 


(m)  Wainman  v.  Kynman,  1  Exch.  118. 

(n)  Parsonage  Fund  v.  Osgood,  21  Mo. 
176  ;  Bealey  v.  Greensdale,  2  Tyrw.  121, 
2  Cromp.  &  J.  61  ;  Sanford  v.  Hayes,  19 
Conn.  .591  ;  Bradficld  v.  Tapper,  7  Exch. 
27,  "Eng.  L.  &  Eq.  541. 

(o)  Thus,  in  Ashby  v.  James,  11  M.  & 
W.  542,  it  was  held,  that  where  A  has  an 
account  aQ;ainst  B,  some  of  the  items  of 
which  are  more  than  six  years  old,  and  B 
has  a  cress  account  against  A,  and  they 
meet  and  go  through  both  accounts,  and 
a  balance  is  struclc  in  A's  favor,  this 
amounts  to  an  agreement  to  set  off  B's 
claim  against  the  earlier  items  of  A's,  out 
of  wliich  arises  a  new  consideration  for 
the  payment  of  tlie  balance,  and  takes  the 
case  out  of  the  operation  of  the  statute  of 
limitations,  notwithstanding  the  provis- 
ions of  Lord  Tentei'den's  act.  And  Lord 
Ahinger  said  :  "  I  think  Lord  Tenterden's 
act  does  not  apply  at  all  to  the  fact  of  an 
account  stated  where  there  are  items  on 
both  sides."  [His  Lordship  read  the 
act.]  "  This  is  not  an  acknowledgment 
or  promise  by  words  only;  it  is  a  transac- 
tion between  the  parties,  whereby  they 
agree  to  the  appropriation  of  items  on 
the  one  side,  item  by  item  to  the  satisfac- 
tion, pro  tanto,  of  the  account  on  the  other 
eido.     The  act  never  intended  to  prevent 


parties  from  making  such  an  appropria- 
tion." And .4?rfprson,B., said:  "Thecourts 
have  never  laid  it  down  that  an  actual 
statement  of  a  mutual  account  will  not 
take  the  case  out  of  the  statute  of  limita- 
tions. They  have  indeed  determined  that 
a  mere  parol  statement  of,  and  promise  to 
pay,  an  existing  debt,  will  not  have  that 
effect;  because  to  hold  otherwise  would 
be  to  repeal  the  statute.  The  truth  is, 
tliat  the  going  through  an  account,  with 
items  on  both  sides,  and  striking  a  bal- 
ance, converts  the  set-off  into  payments ; 
the  going  through  an  account  where  there 
are  items  on  one  side  onlv,  as  was  the  case 
in  Smith  v.  Forty,  4  C.  &  P.  126,  does 
not  alter  the  situation  of  the  parties  at  all, 
or  constitute  any  new  consideration.  Hero 
the  striking  of  a  balance  between  the  par- 
ties is  evidence  of  an  agreement  that  the 
items  of  the  defendant's  account  shall  be 
set-off  against  the  earlier  items  of  the 
plaintiff's,  leaving  the  case  unaffected, 
either  by  the  statute  of  limitations,  or  the 
set-off."  And  see  Worthington  v.  Grims- 
ditch,  7  Q.  B.  479. 

( p)  Worthington  v.  Grirasditch,  7  Q.  B. 
479. 

{7)  See  Willis  v.  Newham,  3  Young  & 
J.  518;  Waters  i).  Tompkins,  2  Cromp., 
M.  &  R.  723;  Bayley  v.  Ashton,  12  A.  & 
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when  the  question  arose  in  this  country,  it  was  held  that  the 
statute  should  be  construed  as  leaving  the  matter  of  part  pay- 
ment where  it  was  before,  both  as  to  the  evidence  of  it,  and  as 
to  its  effect,  (r)  And  the  same  view  has  recently  been  adopted 
in  England,  in  the  Exchequer  Chamber,  (s)     It  has  been  held, 


E.  493  ;  Mnglieo    ,:.   O'Ncil,  7    M.  &   W. 
531  ;  Enstwood  ti.  Sarillc,  6  id.  615. 

(r)    SScu   AVilliams   u.  Gridley,   9   Met. 
482  ;  Sililcy  r.  Lumbert,  30  M<j.  253. 

(s)  Cleave  c.  Jones,  6  Exeli.  573.  This 
was  an  aeticui  on  a  pvoniissoiy  note, 
for  .£350,  ivitli  interest.  The  deiondant 
pleaded  the  statute  of  limitations.  At 
the  tri.al,  the  only  evidence  siven  by  the 
plaintiff  to  take  the  case  out  of  the  statute, 
was  the  fo^lO\^■ing  unsii^ned  entry  in  a  book 
of  the  defendant,  and  in  her  handwritini;; : 
"1843.  CIcave's  interest  on  £350,  £17 
10s."  Held,  in  the  Excliequer  Chamber, 
reversing  the  judgment  of  the  court  below, 
that  this  was  sufficient  evidence  of  pay- 
ment of  interest  to  the  phiintilf  to  take  the. 
case  out  of  the  statute  of  limitations. 
And  Lord  Oun/ihcll,  in  delivering  the 
judgment  of  the  court,  said  :  "  The  time 
has  come  when  Willis  i'.  Newliam,  having 
been  bi-ought  before  a  court  of  error,  must 
be  overruled.  The  question  on  this  rec- 
ord is,  whether  an  entry  in  an  account- 
book  of  the  defendant,  in  lici*  handwrit- 
ing, by  ^vhi(.■h  there  is  a  statement  that 
she  has  ^\'ithln  six  years  paid  interest  ujion 
the  promissory  note  on  which  the  action  is 
brouglit,  is  evidence  for  the  jury  to  take 
the  case  out  of  the  statute  of  limitations. 
It  was  belli  by  the  learned  Judge  who 
tried  this  ease,  in  deference  to  that  decis- 
ion, that  it  was  not.  \\'e  are  to  determine 
that  question.  If  Willis  v.  Newham  was 
well  (lecided,  the  learned  Judge  was  fully 
jusiiHed  in  saying  that  the  entry  was  not 
evidence  to  go  to  the  jury ;  for  this  very  case 
is  put  in  Willis  u.  lN'e\vham,  and  it  is  there 
asked,  whether  such  uu  acknowledument 
would  be  sndicient ;  anil  the  learned  IJai-on 
who  delivered  the  judgment  of  the  court, 
answers  'no;  because  the  act  s.iys,  the 
defendant  sliall  not  be  charged  exee|)t  by 
an  acknowledgment  in  writing,  signed  by 
him.'  Does  tlie  net  say  so  or  not?  In 
our  o])inion  the  act  says  no  such  thing  ; 
and  we  cannot  extend  tlie  provisions  of  the 
statute  from  a  desire  to  prevent  mischief 
in  cotishiiiU  cafni.  The  preamble  of  tlie  9 
Geo.  4,  e.  14,  recites,  that  'questions  have 
arisen  as  to  the  proof  and  the  effect  of  ac- 
knowledgments  and   promises  offered  in 


evidence  for  the  purpose  of  takiiig  the 
case  out  of  the  operation  of  the  statute  of 
lijnitations  ; '  and  the  statute  then  goes  on 
to  legislate  so  as  to  guard  against  such 
questions  afterwards  arising,  licfore  this 
statute  passed,  according  to  the  construc- 
tion of  the  21  Jae.  1,  c.  16,  three  modes 
were  in  practice  to  take  a  case  out  of  the 
operation  of  that  statute :  first,  an  ac- 
knowdedgment  by  words  only  ;  secondly, 
a  promise  by  words  only ;  and  thirdly, 
part  payment  of  principal  or  interest. 
Let  us  then  see  whether  the  9  Geo.  4,  c. 
14,  does  not  confine  itself  to  the  two  first, 
leaving  the  third  precisely  as  it  was 
before  that  statute  passed.  The  words 
are,  'that  in  actions  of  debt,  &c.,  no 
acknowledgment  or  promise,  by  words 
onlv,  shall  lie  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,'  to  take 
the  case  out  of  the  statute,  'unless  such 
acknowledgment  Or  promise  shall  be  made 
or  contained  by  or  in  some  writing,  to 
be  signed  by  the  party  chargeable  thereby.' 
Docs  that  lessen  the  effect  of  the  proof 
of  payment  of  principal  or  interest!  It 
does  not;  but  is  confined  to  aeknowdedg- 
ments  or  promises  by  words  only;  and 
part  payment  of  principal  or  interest  is 
not  an  acknowledgment  by  words,  but  by 
coiuluet.  If  the  statute  had  stopped  tliere, 
it  would  nut  have  met  the  ease  of  part 
payment ;  but  to  guard  against  all  danger 
of  such  a  construction  being  put  U|Jon  it, 
there  is  a  proviso  in  ex]iress  terms,  'that 
nothing  herein  contained  shall  alter,  or 
take  away,  or  lessen  the  effect,  of  any  pay- 
ment of'  principal  or  interest,'  &e.  Does 
not  that  leave  tlie  efieet  and  proof  of  pay- 
ment e.\aetly  as  it  was  before  the  statute 
passed?  With  deference  to  the  Court  of 
Exchequer,  I  think  it  does.  That  con- 
struetion  of  the  statute  seems  so  plain, 
that  it  cannot  ho  strengthened  by  further 
observation.  If  we  say,  as  we  feel  bound  to 
do,  that  Willis  v.  Newham  was  improperly 
decided,  we  must  return  to  the  true  con- 
struction of  the  statute,  and  hold  that  the 
evidence  rejected  ought  to  have  been  sub- 
mitted to  the  jury.  It  would  indeed  be 
strange  if  Lord  Tenterden  had  introduced, 
or  the  legislature  had  passed,  an  act  to 
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in  England,  that  the  written  acknowledgment  which  the  statute 
requii-es,  must  have  the  actual  signature  of  the  party  himself, 
that  of  his  agent  not  being  sufficient,  (t)  We  are  not  aware 
that  this  question  has  arisen  in  this  country. 

It  is  clear  that  the  payment  cannot  revive  the  debt,  unless  it 
be  made  by  one  who  had  authority  to  bind  the  debtor ;  thus,  a 
part  payment  by  a  wife,  without  specific  authority  from  the 
husband,  does  not  revive  the  debt  as  to  him.  (m) 


SECTION    IV. 

OV  NEW  PROMISES  AND  PART   PAYMENTS   BY  ONE   OF  SEVERAL  JOINT 

DEBTORS. 

There  has  been  some  conflict,  and  some  change  in  the  law, 
as  to  the  effect  of  the  acknowledgment,  part  payment,  or  new 
promise,  of  one  of  two  or  more  joint  debtors.  And  it  is  obvious 
that  this  must  depend  mainly  upon  the  question  whether  the 
statute  is  viewed  as  one  of  repose,  or  one  of  presumption.  If 
the  latter  is  the  true  construction  of  the  statute,  as  there  is  no 
reason  why  one  of  two  joint  debtors,  as,  for  example,  one  of 
two  who  were  partners  in  a  firm  that  has  been  dissolved,  should 
not  know  perfectly  weU  whether  the  debt  exists  or  not ;  and  as 
there  is  a  community  of  interest  between  him  and  the  other 
joint  debtors,  and  it  may  be  supposed  he  would  make  no  ac- 
knowledgment adverse  to  his  own  interest,  if  it  were  not  ti-ue, 
it  would  follow,  that  the  acknowledgment  of  one  that  it  does 
exist,  ought  to  bind  all.  But  if  the  statute  gives  its  protection, 
on  the  ground  either  that  the  debt  is  paid,  or,  if  unpaid,  shall 

exclude  evidence  such  as  this,  so  likely  to  wise  they  would   have  provided  for  tliis 

occur  in  the  common  course  of  business,  '  case,  as  well  as  that  of  a  mere  promise  or 

and  wiiich  is  not  open  to  fabrication,  like  acknowledgment   by   words    only.      For 

a  mere  promise  or  acknowledgment  by  these  reasons  we   are   of  opinion^  that  a 

words,   and,  being  litera  scripta,   cannot  venire  de  novo  ought  to  be  awarded."     And 

deceive.     It  is  said  that  the  effect  of  our  see  Nash  v.  Hodgson,  6  De  G.,  M.  &  G 

decision  will  be  to  let  in  verbal  evidence  474,  31  Eng.  L.  &  Eq.  5.5S. 
of  payment ;  but  the  legislature  must  have         {t)  Ifyde  v.  Johnson,  3  Scott,  289. 
thought  that  more  mischief  would  arise         (u)  Neve  v.  Hollands,  18  Q.  B.  262. 
from  excluding  than  admitting  it ;  other- 
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not,  and  ought  not,  to  be  demanded,  it  is  obvious  that  the  ac- 
knowledgment by  one  debtor  of  the  non-payment  of  the  debt  is 
not  enough.  He  may  bind  himself  by  his  acknowledgment  or 
promise,  if  he  choose  to  do  so,  but  cannot  bind  the  other  party, 
unless  he  has  authority  to  do  so.  And  this  we  take  to  be  the 
true  test  and  measure  of  the  effect  of  an  acknowledgment  by 
one  of  many  joint  debtors.  If  he  that  makes  the  acknowledg- 
ment had  full  authority  to  bind  the  others  by  an  original  prom- 
ise, growing  out  of  an  entirely  new  transaction,  as  one  partner 
in  an  existing  firm  has  to  bind  the  others,  then  the  acknowledg- 
ment, if  otherwise  sufficient,  may  bind  all,  as  the  new  promise 
of  all ;  but  not  where  this  authority  is  wanting. 

We  cannot,  however,  assert  that  the  view  above  presented  is 
fuUy  sustained  by  authority,  although  we  think  it  not  only  de- 
ducible  from  the  reason  of  the  law,  but  sustained  by  modern 
adjudication,  so  far,  at  least,  as  to  show  that  the  tendency  of 
authority  is  in  this  direction,  (y)     Nevertheless,  our  notes  will 


(v)  It  was  decided  in  Wliitcomb  v. 
Wiiiting,  2  Doug.  6r)2,  that  an  acknowl- 
edgment, new  promise,  or  part  payment, 
by  one  of  several  joint  debtors,  would 
take  the  case  out  of  the  statute  of  limita- 
tions as  to  all.  That  was  an  action  on  a 
joint  and  several  promissory  note  executed 
by  the  defendant  and  three  others.  The 
])laintiff  havinc;  proved  payment,  by  one 
of  the  other  three,  of  interest  on  the  note 
and  part  of  the  principal,  within  six  yeai-s, 
it  w^as  held,  that  this  was  sufficient  to  take 
the  case  out  of  the  statute  as  to  the  defend- 
ant. And  Lord  Mcwsfeld  said  :  "  Pay- 
ment by  one  is  payment  for  all,  the  one 
acting  virtually  as  agent  for  the  rest ;  and 
in  the  same  manner,  an  admission  by  one 
is  an  admission  by  all ;  and  the  law  raises 
the  promise  to  pay,  when  the  debt  is  ad- 
mitted to  be  due."  And  Wilka,  J.,  said: 
"The  defendant  has  had  the  advantage 
of  the  partial  payment,  and  therefore 
must  Lie  bound  by  it."  It  would  seem 
that  the  court  proceeded  partly  upon  the 
then  prevalent  view,  that  the  statutory  bar 
was  founded  on  a  presumption  of  pay- 
ment, and  partly  upon  the  ground  that  one 
joint  debtor,  in  making  a  new  promise,  or 
acknowledgment,  or  part  payment,  acts  in 
Lin  own  behalf,  and  also  as  agent  for  the 
rest  The  first  ground,  as  we  have  al- 
ready seen,  no  longer  exists.     And  as  to 


the  second,  it  would  be  difficult  to  rhain- 
tain  upon  principle  that  any  such  agency 
exists.  This  decision,  however,  though  at 
times  doubted  (see  Brandram  v.  Wharton, 
1  B.  &.  Aid.  463;  Atkins  v.  Tredgold,  2 
B.  &  0.  23),  has  maintained  its  ground 
in  England,  and  is  now  regarded  there  as 
sound  law.  See  Perham  v.  Havnal,  2 
Bing.  306  ;  Burleigh  v.  Stott,  8  13.  &  C. 
36  ;  Pease  v.  Hirst,  10  id.  122  ;  Wyatt  v. 
Hodson,  8  Bing.  309  ;  Manderston  v. 
Eobertson,  4  Man.  &  R.  440 ;  Channell  v. 
Ditchburn,  5  M.  &  W.  494.  In  this  last 
case  it  was  held,  that  payment  of  interest, 
by  one  of  the  makers  of  a  joint  and  sev- 
eral promissory  note,  though  made  more 
than  six  years  after  it  became  due,  is  suf- 
ficient to  take  the  case  out  of  the  statute 
of  limitations,  as  against  the  other  maker. 
And  Parl-e,  B.,  said  ;  "  The  question  in 
this  case  was,  whether  payment  of  interest 
by  one  of  two  makers  of  a,  promissory 
note,  made  after  the  lajise  of  six  years 
from  the  time  when  the  note  became  due, 
took  the  case  out  of  the  statute  of  limita- 
tions with  regard  to  the  other  co-maker. 
Mr.  Piatt  relied  upon  the  case  of  Atkins 
i)  Tredgold,'  and  Slater  v.  Lawson,  as 
making  a  distinction,  and  throwing  a 
doubt  upon  the  old  case  of  Whitcomli  v. 
Whiting,  which  decided  that  one  of  two 
joint  makers  of  a  promissory  note  might, 
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show,  that  in  some  cases  a  part  payment  has  barred  the  statute, 
and   revived   a  remedy  against  others  who    were   only   sure- 


by  acknowli'Jsment  or  part  payment,  take 
the  case  out  of  the  statute,  as  against  the 
other.  After  those  two  cases,  undoubt- 
edly some  degree  of  doubt  might  fairly 
exist  as  to  the  propriety  of  the  decision  in 
Whitcomb  v.  Whiting  ;  and  it  does  seem 
a  strange  thing  to  say,  that  where  a  per- 
son has  entei-ed  into  a  joint  and  several 
promissory  note  with  another  person,  he 
thereby  makes  that  other  his  agent,  with 
authority,  hy  acknowledgment  or  payment 
of  interest,  to  enter  into  a  new  contract 
for  him.  But  since  the  decisions  in  At- 
kins I'.  Tredgold,  and  Slater  v.  Lawson, 
the  Court  of  King's  Bench  have  twice  de- 
cided, that  payment  by  one  of  two  joint 
makers  of  a  promissory  note,  is  sufficient 
to  take  the  case  out  of  the  statute,  as 
against  the  other.  The  first  of  these  cases 
was  that  of  Burleigh  v.  Stott,  where  the 
defendant  was  sued  as  the  joint  and  sev- 
eral maker  of  a  promissory  note ;  and 
there  the  court  held,  that  payment  of  inter- 
est by  the  other  joint  maker  was  enough 
to  take  the  case  out  of  the  statute,  as 
against  the  defendant ;  and  that  it  was  to 
be  considered  as  a  promise  by  both,  so  as 
to  make  both  liable.  And  since  the  de- 
cision in  that  case,  the  Court  of  King's 
Bench  liave  come  to  the  same  conclusion, 
in  the  case  of  Manderston  v.  Robertson, 
which  was  argued  on  the  22d  of  iVIay, 
1829.  I  have  discovered  my  paper  book 
in  that  case,  which,  it  appears,  was  argued 
by  Mr.  Piatt  himself;  and  the  court  de- 
cided there,  that  an  account  stated  by  one 
of  the  makers  of  a  joint  note,  and  part 
payment  of  the  account,  took  the  case  out 
of  the  statute  as  to  the  other;  thus  con- 
firming the  authority  of  Burleigh  i'.  Stott. 
■Then  Mr.  Piatt  relies  upon  the  distinction 
in  this  case,  that  the  payment  was  made 
after  tlie  statute  had  run,  and  which  was 
pointed  out  by  Mr.  Justice  Baiileij  as  one 
of  the  grounds  on  which  he  distinguished 
the  case  of  Atkins  v.  Tredgold,  from 
Whitcomb  v.  Whiting;  that  there  the 
statute  liad  attached,  and  that  its  opera- 
tion could  not  be  affected  by  any  act  of 
future  payment.  But  I  find  that  in  Man- 
derston V.  Kobertson,  the  note  was  dated 
the  9th  of  July,  1817,  and  an  account  was 
furnished  by  one  of  the  joint  makers,  on 
the  1st  of  June,  1825,  to  the  payee,  tak- 
ing credit  to  himself  for  payments  of  inter- 
est after  the  six  years  had  elapsed,  but  not 
before ;  and  it  was  held,  that  this  was  suf- 
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ficient  to  take  the  case  out  of  the  statute, 
as  against  the  other  maker.  There  the 
payment  was  after  the  six  years  had 
elapsed,  and  yet  it  was  held  sufficient. 
The  result  is,  that  we  must  consider  the 
case  of  Whitcomb  v.  Whiting  as  good 
law."  Whitcomb  c.  Whiting  has  been 
followed  also  substantially  in  Massachu- 
setts. Hunt  V.  Bridgham,  2  Pick.  .581  ; 
White  V.  Hale,  3  id.  291  ;  Frye  v.  Barker, 
4  id.  382;  Sigourney  v.  Drury,  14  id.  387  ; 
And  in  Maine,  Getchell  !'.  Heald,  7 
Greenl.  26  ;  Greenleaf  v.  Quincy,  3  Fairf. 
11  ;  Pike  v.  Warren,  1.5  Me.  390;  Dins- 
more  I'.  Dinsmore,  21  id.  433;  Shcpley 
V.  Waterhouse,  22  id.  497.  But  see  infra, 
n.  (c).  And  in  Vermont,  Joslvn  v.  Smith, 
13  Vt.  353  ;  Wheelock  v.  Doohttle,  18  id. 
440.  And  in  Connecticut,  Bound  v. 
Lathrop,  4  Conn.  336  ;  Coit  v.  Tracy, 
a  id.  268 ;  Austin  v.  Bostwick,  9  id. 
496;  Clark  v.  Sigourney,  17  id.  511. 
And  perhaps  in  some  other  States.  See 
tlie  recent  case  of  Zent  v.  Heart,  8  Penu. 
St.  337.  This  case  was  overruled,  how- 
ever, in  Coleman  o.  Fobes,  22  Penn.  St. 
156.  Goudy  V.  Gillam,  6  Rich.  28; 
Bowdre  v.  Hampton,  id.  208 ;  Tilling- 
hast  II.  Nourse,  14  Ga.  641.  But  in  the 
Supreme  Court  of  tlie  United  States,  in 
the  case  of  Bell  v.  Morrison,  1  Pet.  351, 
the  authority  of  Whitcomb  v.  Whiting 
was  repudiated.  It  is  true,  that  the  new 
promise  in  that  case  was  not  made  until 
the  debt  was  barred  by  the  statute;  but 
there  is  much  reason  to  believe,  that  the 
decision  of  the  court  would  have  been  the 
same,  if  the  promise  had  been  made  before 
the  debt  was  barred.  Stori/,  J.,  in  delivering 
the  opinion  of  the  court,  after  quoting  the 
language  of  Lord  Mansfield,  that  "pay- 
ment by  one  is  payment  for  all,  the  one 
acting  virtually  as  agent  for  the  rest ;  and 
in  the  same  manner  an  admission  by  one 
is  an  admission  by  all ;  and  the  law  raises 
the  promise  to  pay,  when  the  debt  is  ad- 
mitted to  be  due  ; "  says  :  "  This  is  the 
whole  reasoning  reported  in  the  case,  and 
is  certainly  not  very  satisfactory.  It  as- 
sumes tha't  one  party,  who  has  authority 
to  discharge,  has  necessarily,  also,  author- 
ity to  charge  the  others ;  that  a  virtu.al 
agency  exists  in  each  joint  debtor  to  pay 
for  the  whole ;  and  that  a  virtual  agency 
exists,  by  analogy,  to  charge  the  whole. 
Now,  this  very  position  constitutes  the 
matter  in  controversy.     It  is  true,  that  a 
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ties,  (iv)     And  this  even  where  the  parties  were  bound  severally, 
as  well  as  jointly,  to  pay  the  debt,  and  the  action  is  brought 


payment  by  ore  docs  enure  for  the  benefit 
of  tlie  wliole  ;  but  t!iis  arises,  not  so  mueb 
from  any  virtual  agency  for  tlie  wliole,  as 
by  operation  of  law  ;  for  the  payment  cx- 
tinsuishes  the  debt ;  if  such  payment 
were  made  after  a  positive  refusal  or  pro- 
liibition  of  the  other  joint  debtors,  it  would 
BtiU  operate  as  an  extinguishment  of  the 
debt,  and  the  creditor  could  no  longer  sue 
them.  In  truth,  he  who  pays  a  joint  debt, 
pays  to  discharge  himself;  and  so  far  from 
l)iiiding  the  otliers  conclusively  by  his  act, 
as  virtually  tlicirs  also,  ho  cannot  recover 
over  against  them,  in  contribution,  with- 
out such  payment  lias  been  rightfully 
made,  and  ought  to  charge  them.  When 
the  statute  lias  run  against  a  joint  debt,  the 
reasonable  presumption  is  that  it  is  no 
longer  a  subsisting  debt;  and,  thercfm-c, 
there  is  no  ground  on  which  to  raise  a  vir- 
tual agency  to  pay  that  which  is  not  ad- 
mitted to  exist.  But,  if  this  were  not  so, 
Btill  there  is  a  great  difference  between 
creating  a  Virtual  agency,  which  is  for  tlie 
benefit  of  all,  and  one  which  is  onerous 
and  prejndieial  to  all.  The  one  is  not  a 
natural  or  necessary  consequence  from  the 
other.  A  person  may  well  authorize  the 
payment  of  a  debt  for  which  he  is  now 
liable  ;  and  yet  relnse  to  authorize  a  charge, 
where  there  at  present  exists  no  legal  lia- 
bility to  pay.  Yet  if  the  principle  of 
Lord  Mnn^lii  Id  be  correct,  the  acknowl- 
edgment of  one  joint  debtor  will  bind  all 
the  rest,  even  though  they  should  have 
utterly  denied  the  del>t  at  the  time  when 
such  nckiiowlcdgnient  was  made."  And 
the  Court  of  Appeals  in  New  York,  in 
two  recent  case's,  have  established  the  law 
in  that  State,  in  entire  accordance  with 
the  view  stated  in  the  text.  The  fii'st  of 
these  cases  is  Van  Keuren  i\  Parmelee,  2 
Comst.  h2S.  It  v.-as  there  held,  that,  after 
the  dissolution  of  the  partnership,  an  ac- 
knowledgment :md  promise  to  pay,  made 
bv  one  ut  the  partners,  will  not  rc\ive  a 
debt  against  tlie  linn  which  is  barrefl  by 
the  statute  of  limitations.  The  decision, 
therefore,  went  no  furihcr  than  that  in 
Bell  !.'.  JMonison,  and  consequently  did 
not  cover  the  case  of  a  new  ]iromise  or  .ac- 
knowledgment made  before  the  debt  is 
barred,  nor  determine  whether  there  is 
any  distinction  in  this  respect  between  a 


ncAV  promise  or  acknowledgment  and  a 
part  payment.  After  this  case  was  decided, 
there  was  a  difference  of  opinion  in  the 
Supreme  Court,  upon  the  two  questionj 
last  noticed.  See  Bogert  v.  Vermilya,  10 
Barb.  32 ;  Dunham  v.  Dodge,  id.'  566  ; 
Reid  f.  MeNaughton,  \f>  id.  168.  But 
they  were  both  set  at  rest  by  the  Court  of 
Appeals  in  Shoemaker  v.  Benedict,  1  Kar- 
nan,  176.  It  was  there  held,  that  pay- 
ments made  by  one  of  the  joint  and  sev- 
eral makers  of  a  promissory  note,  before 
an  action  upon  it  is  barred  by  the  statute 
of  limitations,  and  within  six  years  before 
suit  brought,  do  not  affect  the  defence  of 
the  statute  as  to  the  other.  And  Allen,  J., 
after  examining  the  case  of  Van  Keuren 
c.  Parmelee,  said :  "  Do  the  points  in 
wliich  this  case  differs  from  that  decided 
in  the  Court  of  Appeals,  take  it  without 
the  principles  decided,  and  without  the 
statute  of  limitations?  I  think  not. 
First :  One  point  of  difference  is,  that  in 
this  case  partial  payments,  and  not  a 
promise  or  naked  acknowledgment  of  the 
existence  of  the  debt,  .are  relied  upon  to 
take  the  case  out  of  the  statute.  But  par- 
tial payments  are  only  available  as  facts, 
from  wliicli  an  admission  of  the  existence 
of  the  ciitiic  debt  and  a  present  liabilityto 
]iay  maybe  inferred.  As  a  fact  by  itself, 
a  payment  only  proves  the  existence  of 
the  debt,  to  the  amount  paid,  but  from 
that  fact  courts  and  juries  have  inferred  a 
promise  to  pay  the  residue.  In  some 
cases  it  is  said  to  be  an  unequivocal  ad- 
mission of  the  existence  of  the  debt ;  and 
in  the  case  of  the  payment  of  money  as 
interest,  it  would  be  such  an  admission  in 
respect  to  the  principal  sum.  Again,  it  is 
said  to  be  a  more  reliable  circumstance 
than  a  naked  ])romise,  and  the  reason  as- 
signed is,  that  it  is  a  deliberative  act,  less 
liable  to  misconstruction  and  misstatement 
than  a  verbal  acknowledgment.  So  be  it. 
It  is  nevertheless  only  reliable  as  evidence 
of  ri  promise,  or  from  which  a  promise 
may  be  im]ilicd.  Any  other  evidence 
which  establishes  such  promise  would  be 
equally  efficacious,  and  most  assuredly,  a 
deliberate  written  acknowledgment  of  the 
existence  of  the  debt  and  promise  to  p.ay, 
is  of  a  high  character  as  evidence  of  a 
partial  payment  to  defeat  the  statute  of 


(w)  Burleigh  v.  Stott,  8  B.  &  C.  36 ;  Wyatt  v.  Hodson,  8  Bing.  309  :  Sigournev  v. 
Drurv,  14  Pick.  387.  a  ,      b  j 
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only  against  him  who  did  not  make  the  payment,  {x)  Where 
there  was  a  dissolution  of  the  partnership,  and  a  subsequent 
part  payment  of  a  partnership  debt,  by  a  partner  to  a  creditor 
who  did  not  know  of  the  dissolution,  it  was  held  to  take  the* 
case  out  of  the  statute,  (y)  Where  there  were  several  secmities 
for  a  debt,  on  some  of  which  the  debtor  was  liable  alone,  and 
on  others  jointly,  a   payment  by  him  «  on  account,"  without 


limitations.  In  either  case  the  question 
is  as  to  the  weight  to  be  given  to  evidence, 
and  if  a  new  promise  is  satisfactorily 
proved  in  cither  method,  the  debt  is  re- 
newed. The  question  still  recurs,  who  is 
authorized  to  make  such  promise?  If 
one  joint  debtor  could  bind  his  co-debtors 
to  a  new  contract,  by  implication,  as  by  a 
payment  of  a  part  of  a  debt  for  which 
they  were  jointly  liable,  he  could  do  it 
directly,  by  an  express  contract.  The  law 
will  hardly  be  charged  with  the  inconsist- 
ency of  authorizing  that  to  be  done  indi- 
rectly which  cannot  be  done  directly.  If 
one  debtor  could  bind  his  co-debtors  by  an 
unconditional  promise,  ho  could  by  a  con- 
ditional promise,  and  a  man  might  find 
himself  a  party  to  a  contract,  to  tiie  con- 
dition of  wliich  iic  would  be  a  stranger. 
Second  :  Another  fact  relied  upon  to  dis- 
tinguish this  case  from  Van  Keuron  v. 
Parmclce  is,  that  the  payments  wore  made 
before  the  statute  of  limitations  had  at- 
tached to  the  debt,  and  while  the  liability 
of  all  confessedly  existed.  In  some  cases 
in  Massachusetts,  this,  as  well  as  the  fact 
that  the  revival  or  continuance  of  the  debt 
was  effected  by  payment  from  which  a 
promise  was  implied  rather  than  by  ex- 
press promises,  were  commented  upon  by 
the  court  as  important  points.  But  I  do 
not  understand  that  the  cases  were  decided 
upon  the  groutid'that  these  circumstances 
really  introduced  anew  element  or  brought 
the  cLses  within  a  different  principle.  The 
decisions,  in  truth,  were  based  upon  the 
authority  of  the  decisions  of  the  English 
courts,  and  prior  decisions  in  the  courts  of 
that  State.  That  a  promise  made  while 
the  statute  of  limitations  is  running,  is  to 
be  construed  and  acted  upon  in  the  same 
manner  as  if  made  afier  the  statute  has 
attaelied,  is  decided,  in  Dean  v.  Hewitt,  5 
Wend.  257,  and  Tompkins  v.  Brown,  1 
Denio,  247.  If  the  promic  is  conditional, 
the  condition  must  be  performed  before 
the  liability  attaches  so  as  to  authorize  an 
action.  It  does  not,  as  a  recognition  of 
the  existence  of  the  debt,  revive  it  abso- 


lutely from  the  time  of  the  conditional 
promise.  And  in  principle,  I  see  not  why 
a  promise  made  before  the  statute  has  at- 
tached to  a  debt,  should  be  obligatory 
when  made  by  one  of  several  joint  debt- 
ors, when  it  would  not  be  obligatory  if 
made  after  the  action  was  barred.  The 
statute  operates  upon  the  remedy.  The 
dciit  always  exists.  An  action  brought 
after  the  lapse  of  six  years,  upon  a  simple 
contract,  must  he  upon  the  new  promise, 
wlicther  the  promise  was  before  or  after 
tlie  lapse  of  si.x  years,  express  or  implied, 
absolute  or  conditional.  The  same  author- 
ity is  required  to  make  tlie  promise  before 
as  after  the  six  years  had  elapsed.  Can  it 
be  said  that  one  of  several  debtors  can,  on 
the  hist  day  of  the  sixth  year,  by  a  ])ay- 
mont,  small  or  large,  or  by  a  new  promise, 
either  express  or  implied,  so  affect  the 
rights  of  ills  cu-dcbtors  as  to  continue 
tlicir  liabiliry  for  another  space  of  six 
years,  without  their  knowledge  or  assent, 
or  any  authority  from  them,  save  that  to 
be  implied  from  the  fact  that  they  are  at 
the  time  jointly  liable  upon  the  same  con- 
tract, and  yet  that,  on  the  very  next  day, 
without  any  act  of  the  parties,  such  author- 
ity ceases  to  exist  1  If  so,  I  am  unable 
to  discover  upon  what  principle.  And 
may  the  debt  be  thus  revived,  from  six 
years  to  six  years,  tlirough  all  time,  or  if 
not,  what  limit  is  put  to  the  authority  ? 
If  any  agency  is  created,  it  continues  until 
revoked.  The  decision  of  Van  Kcuren  v. 
Parmelee,  is  upon  the  ground  that  no 
agency  over  existed,  not  that  an  agency 
once  existing  has  been  revoked."  The 
law  is  the  s.ime  in  New  Hampshire.  Ex- 
eter Bank  v.  Sullivan,  6  N.  H.  1 24 ;  Kel- 
ley  11.  Sanborn,  9  id.  46 ;  Whipple  v. 
Stevens,  2  Foster,  219.  And  in  Tennes- 
see. Belote  V.  Wynne,  7  Yerg.  .534  ; 
Muse  V.  Donelson,  2  Humph.  166. 

[x]  Whitcomb  c.  Whiting,  2  Doug  652; 
Burleigh  v.  Stott,  8  B.  &  C.  36 ;  Chan- 
nel! t'.  Ditchburn,  5  M.  &  W.  494. 

{y)  Tappan  v.  Kimball  10  Foster,  136. 
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specification  or  appropriation,  was  held  to  revive  them  all  (z) 
And  such  payment,  by  a  joint  debtor,  has  been  held  to  revive 
the  debt  against  the  others,  although  the  debtor  made  it  in 
fraud,  and  in  expectation  of  his  bankruptcy,  (a) 

But  in  some  instances,  where  the  acknowledgment  of  one 
Joint  debtor  is  held  to  be  admissible  evidence  of  the  promise  of 
the  others,  the  question  is  still  reserved,  whether  it  be  sufficient 
evidence.  As  where  one  made  an  acknowledgment  of  a  barred 
debt,  due  from  him  and  another,  under  circumstances  which 
showed  that  the  acknowledgment  was  made  for  the  sak'e  of  a 
personal  benefit  to  himself,  the  evidence  was  admitted,  but  the 
jury  were  told  that  it  was  insufficient,  (b)  As  to  partners  after 
dissolution,  there  is  in  this  country  much  conflict ;  but,  as  we 
have  already  stated,  we  think  the  prevailing  authorities  are 
against  the  power  of  one,  to  bind  others  who  were  formerly 
partners  with  him,  by  his  acknowledgment  of  a  barred  partner- 
ship debt,  (c) 

This  whole  question,  so  far  as  regards  the  effect  of  a  new 
promise  or  acknowledgment,  by  one  of  severaljoint  debtors,  has 
been  set  at  rest  in  England  by  Lord  Tenterden's  Act,  which 
declares,  in  substance,  that  no  joint  contractor  shall  lose  the 


(z)  Dowling  V.  Ford,  11  M.  &  W.  329.  the  jury  found  that  he  made  the  payment 

In  this  case,  one  Nodin  liaving  appUed  to  in  fraud  of  J.  and  W.,  and  in  expectation 

the  plaintiff  for  a  loan  of  .£300  on  mort-  of  immediate  bankruptcy.      Held,  never- 

gage,  tlie  plaintiff,  doubting  the  sufficiency  thcless,  that  the  payment  barred  the  op- 

of  the  security,  refused  to  advance  it  with-  eration  of  tlie  statute, 

out  having,  in  addition,  a  joint  and  several  (h)   Coit    c.   Tracy,    8  Conn.  268.     In 

promissory  note  for  .£50,  from  Nodin  and  this  case  there  was  a  joint  indebtedness, 

the  defendant,  payable  on  demand.     The  by  the  defendant   and  one    Coit,  to  the 

note  and  mortgage  were  accordingly  given,  plaintiff,  growing  out  of- an  agency  con- 

the  latter  containing  a  covenant  by  Nodin  ducted  by  the  defendant  and  Coit  jointly  ; 

to  pay  the  sum  of  £300  and  interest  at  5  and  more  tlian  twenty   years  after   such 

])er  cent.      Several  intlf  yearly  payments  agency   w.as   ended,    Coit    made   an   ac- 

of  j£7  10s.  each,  for  interest,  having  been  knowledgmcnt  of  the  debt,  and  then,  at 

made  by  Nodin  :  held,  in  an  action  against  his  own  expense,  and  with  a  view  to  ob- 

th3   defendant  upon  the   note,  that  such  tain  an  advant.age  to  himself,  by  a  recovery 

payments  by  Nodin  kept  all  tlie  securities  against  the  defendant,  procured  a  suit  to 

.alive,  and  prevented  the  operation  of  the  be  brought,  in  the  name  of  the  plaintiff, 

statute  of  limitations  as  to  the  note.  against  the  defendant  and  himself ;  and  it 

(a)  Goddard  v.  Ingram,  3  Q.  B.  839.  was    held,   that   the    acknowledgment  of 

In  tins  case  the  debt  was  originally  con-  Coit,  under  such  circumstances,  was  not 

tracted  with  J.  W.  and  S. ;  and  S.  more  sufHcient  to  remove  the  bar  of  tlie  statute 

than  six  years  afterwards,  and  within  six  of  limitations,  set  up  by  the  defendant, 

years  of  the  action  being  brought,  made  a  (c)  Bell  v.  Morrison,  1  Pet.  351  ;  Van 

payment  in  respect  of  it  to  the  plaintiff.  Keuren  v.  Parmelee,  2  Comst.  523.     And 

S.  became   bankrupt  shortly  after  ;    and  see  other  cases  cited  s«;5ra,  n.  (u). 
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benefit  of  the  statute,  so  as  to  be  chargeable  by  reason  only  of 
any  written  acknowledgment  or  promise,  made  and  signed  by 
any  co-contractor,  (d)  But  in  order  to  preserve  unimpaired  the 
l-emedy  against  the  joint  debtor  who  makes  the  promise  or 
acknowledgment,  the  act  provides  that  in  actions  to  be  com- 
menced against  two  or  more  joint  contractors,  if  it  shall  appear 
that  the  plaintiff,  though  barred  by  the  statute  as  to  one  or  more 
of  such  joint  contractors,  is  entitled  to  recover  against  another, 
or  others  of  them,  by  virtue  of  a  new  acknowledgment,  or  promise, 
"judgment  may  be  given,  and  costs  allowed,  for  the  plaintiff,  as 
to  such  defendant  or  defendants  against  whom  he  shall  recover, 
and  fdr  the  other  defendant  or  defendants  against  the  plaintiff." 
Formerly,  the  acknowledgment  might  be  made  to  any  one, 
as  it  had  the  full  force  of  an  admission  of  a  fact,  (e)  Thas,  if 
A  said  to  B,  "  I  cannot  pay  you,  for  I  owe  C,  and  must  pay 
him  first,"  this,  in  an  action  brought  by  C  against  A,  to  which 
the  statute  was  pleaded,  supported  a  replication  that  the  cause 
of  action  accrued  within  six  years.  (/)  But  such  doctrine  would 
not  be  generally  maintained  now ;  (g)  and  it  has  been  supposed 
that  Lord  Tenterden's  Act,  by  implication,  required  that  the 
acknowledgment  should  be  to  the  creditor  himself,  (/i)  But  this 
cannot  be  the  legitimate  effect  of  the  statute,  if,  as  has  been 
said,  and  would  seem  to  be  deducible  from  the  words  of  the 
statute,  its  purpose  is  merely  to  substitute  "  the  certain  evidence 
of  a  writing,  signed  by  the  party  chargeable,  for  the  insecure 
and  precarious  testimony  to  be  derived  from  the  memory  of 

id)   There   is  a  similar  statutory  pro-  (/)  Peters  v.  Brown,  4  Esp.  46. 

vision  in  Massacliusetts.     Sec  Mass.  Rev.  (g)  It  is  now  clearly  establisliod  law,  la 

Stats,  c.  120,  §  18 ;  Pierce  v.  Tobey,  a  Met.  Pennsylvani;i,  that  a  new  promise  or  ac- 

les-Balcom  u.  Richards,  6  Cush.  360.  knowledgment,  to  take  a  case  out  of  the 

And  in  Maine.     See  Maine  Rev.  Stats,  c.  statute  of  limitations,  must  be  made  to  the 

146    S  24-  Quiraby  v.  Putnam,  28  Me.  creditor   or  his   authorized    agent.      See 

419'     And  perhaps  in  some  other  States.  Farmers  &  Mechanics  Bank  v.  Wilson, 

(e)  Mountstephen   v.    Brooke,  3  B.  &  10    Watts,   261 ;   Morgan  v.   Walton,   4 

Aid    141  •  Peters  v.  Brown,  4  Esp.  46;  Penn.  St.  32.>;  Christy;;.  Fleramgton,  10 

Haliidav  'v.   Ward,  3   Camp.  32;    Clark  id.  129;  Kyle  p.  Wells,  17  id    286;  Gil- 

V  Hounham    2  B.  &  C.  149  ;  Sonlden  r.  lingham  v.  GiUmgham,  id.  302.     But  see 

Van  Rensselaer,  9  Wend.  293 ;  Whitney  the  recent  New  York  cases,  cited  in  the 

II  Biaelow  4  Pick.  110;  St.  John  v.  Gar-  preceding  note,  which  show  that  the  old 

row  I  Port  (Ala.),  223 ;  Oliver  v.  Gray,  1  rule  is  still  adhered  to  m  that  State. 

Harris  &  G.  204  ;  Watkins  v.  Stevens,  4  '  (A)  Grenfell  v.  Girdlestone,  2  Younge  & 

Barb.  168  ;  Carshore  v.  Huyck,  6  id.  583 ;  C.  662. 
Bloodgood  V.  Bruen,  4  Sandf.  427. 
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witnesses.'  (i)  For  then,  a  writing  so  signed,  should  have  the 
whole  force  of  an  acknowledgment  proved  by  witnesses  before 
the  statute.  Perhaps  it  might  be  admitted,  from  the  peculiar 
nature  of  negotiable  paper,  that  an  acknovvledgment  by  the 
maker  to  the  payee,  would  remove  the  bar  of  the  statute,  in 
favor  of  a  subsequent  party  to  the  note.  This,  however,  is  not 
quite  certain  on  the  authorities,  (j)  There  seems  to  be  no 
reason  why  a  part  payment  or  acknowledgment  to  an  agent, 
should  not  relieve  a  debt  from  the  statute  as  to  his  principal ;  {k) 
or  that  one  to  an  administrator  should  not  defeat  the  statute  as 
to  his  claim  in  behalf  of  the  intestate's  estate.  (I) 


SECTION    V. 

OF   ACCOUNTS    BETWEEN   MERCHANTS. 

The  statute  of  James  applies  to  "  all  actions  of  account,  and 
upon  the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandise,  between  merchant  and  merchant,  their  factors  or 
servants."  And  similar  language,  or  a  similar  provision,  is  fre- 
quently found  in  the  statute  of  limitations  of  this  country. 

When  an  action  is  brought  to  which  the  statute  of  limitations 
is  pleaded  in  bar,  and  the  question  arises  whether  this  exception 
can  be  rejjlied,  so  as  to  remove  the  bar,  it  is  necessary  to  inquire, 
1st,  whether  the  transaction  upon  which  the  action  is  founded, 
constitutes  an  "  account "  within  the  meaning  of  the  exception ; 
and,  2d,  whether  the  account  is  one  which  concerns  "  the  trade 
of  merchandise,  between  merchant  and  merchant,  their  factors 
or  servants,"  within  the  meaning  of  the  exception.  And  unless 
both  of  these  questions  can  be  answered  in  the  affirmative,  the 
statute  will  apply.  In  regard  to  the  first  of  these  questions,  it 
is  settled  in  England,  by  recent  cases,  that  a  transaction  will 

((■)    Per    Tindal,  C.  J.,  in  Haydon  a.  Pick,  488:  Howe  v.  Thompson,  2  Fairf. 

Williams,  7  Birig.  166.  152. 

(j)   See   Gale  v.  Capem,  1  A.  &.  E.  (i)  Mejrfrinson  v.  Harper,  2  Cromp.  & 

102;  Cripps  v.  Davis,  12  M.  &  W.  159;  M.  322;  Hill  v.  Kenciall,  25  Vt.  528. 

Bird   V.   Adams,    7    Ga.   .505;   Dean    v.  (/)  Baxter  v.  rennimaii,  8  Mass.  133; 

Hewit,  5  Wend.  257  ;  Little  v.  Blunt,  9  Jones  v.  Moore,  5  Binu.  573. 
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not  constitute  an  "  account "  within  the  meaning  of  this  excep- 
tion, unless  it  is  such  that  it  would  sustain  an  action  of  account, 
or  an  action  on  the  case  for  not  accounting,  (n)     This  do«trine 


(n)  Iiin-lis  V.  Ilaifili,  8  M.  &  W.  769. 
This  was  an  action  of  indebitatus  assump- 
sit, in  w'liieli  the  plaintill'  declared  for  worlc 
and  lahor,  money  lent,  money  paid,  and 
for  inteic-it.  The  defendant  pleaded  the 
statute  of  limitations.  The  plaintiff  re- 
plied, that  he  and  the  defendant  were  both 
merchants,  and  that  the  cause  of  action 
stated  in  the  decbuation  arose  in  a  luiirse  of 
dealing-,  carried  on  between  the  jjlaintiffand 
defendant,  as  merchant  and  merchant,  and 
consisted  Df  items  in  an  open  and  unsettled 
account  between  them,  as  such  merchants  ; 
and  which  said  account  contained  various 
items  in  I'avor  of  the  defendant,  and  the  bal- 
ance due  on  which  he,  the  plaintiff,  sought 
to  recover  in  the  present  action.  The 
question  was,  whether  this  replication  was 
a  sufficient  answer  to  the  plea.  And  the 
court  held  that  it  was  not.  Parke,  B.,  in 
delivering  the  judgment  of  the  court,  said : 
"  The  plea  of  the  statute  of  limitations  is 
a  complete  bar,  unless  the  plaintiff,  by  his 
replication,  can  take  the  case  out  of  its 
operation.  He  attempts  to  do  so  by 
bringing  it  within  the  exception  in  the 
statute,  as  to  merchants'  accounts.  But 
we  think  that  exception  does  not  apply  to 
an  action  of  indebitatus  assumpsit,  for  the 
several  items  of  which  the  account  is  com- 
posed, or  for  the  general  balance  ;  but 
only  to  a  proper  action  of  account,  or  per- 
haps also  an  action  on  the  case  for  not 
accounting.  Although  there  is  no  reported 
case  expressly  governing  the  present,  yet 
there  are  many  coming  very  near  it,  and 
in  which  the  dicta  of  very  eminent  judges 
fully  wari'ant  the  view  we  take  of  the  sub- 
ject." [His  Lordship  then  proceeded  to 
examine  the  cases.]  "  In  none  of  these 
did  the  facts  neccssaiily  call  for  a  decision 
whether  the  exception  did  or  did  not  at 
all  apply  to  actions  of  assumpsit.  Still 
the  dicta  of  the  judges  in  those  cases  are 
entitled  to  great  weight,  unopposed  as  they 
are  by  any  conflicting  authority  whatever. 
But  independently  of  authority,  we  are  of 
opinion  that  the  reasonable  construction  of 
the  statute  requires  such  a  restriction  as 
the  dicta  of  the  judges,  in  the  cases  we 
have  referred  to,  clearly  sanction.  The 
words  are,  '  all  actions  of  account,  and 
upon  the  case,  other  than  such  accounts  as 
concern  the  trade  of  merchandise,  between 
merchant  and  merchant,  their  factors  or 


servants.'  No,y_  „g  ,y.,g  ^^^^  |,y  Scror/gs,  J., 
in  the  case  of  Farrington  v.  Loo,  l'  Mod. 
269,  2  id.  31 1,  if  the  legislature  had  meant 
to  include  in  the  exception  other  actions 
than  actions  of  account,  the  language 
would  probably  have  been,  'other  than 
such  actions  as  concern  the  trade  of  mer- 
chandi.se,' and  not  'other  titan  such  ac- 
counts.' Indeed,  it  is  difficult  to  say  tliat 
an  action  of  indebitatus  assumpsit,  for 
goods  sold  and  delivered,  or  for  money 
had  and  received,  can,  under  any  circum- 
stances, be  described  as  an  action  having 
any  reference  to  accounts ;  it  would  have 
been  still  more  difBcult  to  say  so  at  the 
time  when  the  statute  of  limitations  was 
passed,  where  a  merchant  plaintiff  brings 
an  action  for  goods  sold  and  delivered, 
money  paid,  or  any  of  the  other  items 
which  may  constitute  his  demand  against 
the  merchant  defendant,  with  whom  he 
has  had  mutual  dealings,  he  is  rather 
repudiating  than  enforcing  occoxuts.  In- 
deed, by  the  comparatively  modern  stat- 
utes of  set-off,  the  defendant  may  now 
have  the  benefit  of  his  counter  demands ; 
but  that  was  not  the  case  at  the  date  of 
the  statute  of  limitations ;  and  we  must 
construe  the  statute  now,  as  it  ought  to 
have  been  construed  immediately  after  it 
became  law.  At  that  time  there  was  no 
proceeding  at  law  by  which  mutual  de- 
mands could  be  set  against  each  other, 
except  by  action  of  account,  arid  conse- 
quently, there  was  no  other  action  in  any 
manner  connected  with  accounts,  properly 
so  called.  It  does  not  at  all  vary  the 
case,  that  the  plaintiff  only  seeks  to  re- 
cover what  he  calls  tlie  balance  due  on  the 
account.  If  that  balance  had  been  stated 
and  agreed  to,  then  all  the  authorities 
show  that  it  is  altogether  out  of  the  e.K- 
ception.  If  it  has  not  been  stated  "and 
agreed  to,  then  it  is  only  what  the  plaintiff 
chooses  to  call  a  balance,  the  accuracy  of 
which  the  defendant  had,  at  the  time  of 
passing  the  statute  of  limitations,  no  means 
of  disputing,  in  an  action  of  assumpsit. 
Our  view  of  the  case  is  much  assistccf  by 
considering  that  the  exception  clearly 
would  not  apply  to  an  action  of  debt, 
brought  for  the  very  same  demand  ;  and 
it  is  difficult  to  believe  that  the  legislature 
could  have  intended  to  preserve  the  right 
in  one  form  of  action,  but  to  bar  it  io 
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appears  to  rest  upon  very  satisfactory  grounds,  and  we  think 
it  will  be  adopted  by  the  courts  in  this  country.  As  to  the 
secon'H  question,  there  seems  to  be  no  test  by  which  it  can  be 
determined,  other  than  that  furnished  by  the  language  of  the 
statute.  In  applying  this  language,  however,  to  the  facts  of 
particular  cases,  much  aid  may  be  derived  from  the  cases  already 
decided,  (o)     An  opinion  seems  formerly  to  have  been  enter- 


anothcr."  About  a  year  afterwards,  the 
case  of  Cottam  r.  Partridge,  4  Scott,  N. 
B.  819,  Mas  decided  in  tlie  Common 
Pleas.  Tliat  was  an  action  of  assumpsit, 
for  goods  sold  and  delivered.  It  appeared 
that  tjic  plaintiffs  were  iron-founders,  and 
■wholesale  and  retail  manufacturing  smiths, 
and  agricultur.'d  implement  makers.  The 
defendant  carried  on  the  business  of  a  re- 
tail ironmonger.  The  action  was  brought 
to  recover  the  balance  of  an  account,  for 
goods  sold  and  delivered  by  the  plaintiffs 
to  the  defendant,  Itetwecn  the  month  of 
.Tune,  18.30,  and  June,  1834.  Beld,  that 
the  case  was  not  ^vithin  the  exception  in 
the  statute  of  limitations,  as  to  merchants* 
accounts.  And  Tindall,  C.  .J.,  said:  "In 
the  late  ease  of  Inglis  v.  Haigh,  8  M.  & 
W.  769,  the  Court  of  Exchequer  seem  to 
have  decided  that  the  exception,  as  to 
merchants'  accounts,  in  the  statute  of 
limitations,  applies  only  to  an  action  of 
arroant,  or  perhajjs  also  to  an  action  on  the 
case  for  not  accounting,  but  not  to  an  action 
of  indebitatus  assumpsit.  Without  going 
quite  so  far  as  that  (though  I  by  no  means 
intend  to  impeach  the  propriety  of  that  de- 
decision),  I  am  of  opinion  that  the  excep- 
tion will  not  apply,  exee|5t  wlicrc  an  action 
of  account  is  maintainalile  ;  and  the  ground 
upon  wliicli  I  rest  tiie  determination  of  the 
]»resent  case  is,  that  the  circumstances  are 
not  such  for  which  an  action  of  account 
would  lie."  The  earlier  cases  will  he 
found  fullv  collet-ted  in  a  learned  note  to 
Wehber  li  Ti^ill,  2  S.'innd.  121,  by  Scr- 
jeaiil  Williams.  And  see  Spring  r.  Gray, 
5  Mason,  505,  G  IVt.  151.  In  this  ease, 
Marshall,  C.  J.,  j'.ftcr  quoting  the  language 
of  the  statute,  says  ;  "  From  the  associa- 
tions of  actions  on  the  case,  a  remedy 
given  by  the  law  for  almost  every  claim 
tor  money,  and  for  the  redress  of  every 
breach  of  contract  not  under  seal,  with 
tietions  of  account,  which  lie  only  in  a  few 
special  cases  ;  it  may  reasonably  be  con- 
ceived that  the  legislature  had  in  contem- 
plation to  except  those  actions  only  for 
which  account  would  lie.     Be  this  as  it 


may,  the  words  certainly  require  that  the 
action  should  be  founded  on  account." 
See  also,  Toland  v.  Sprague,  12  Pet.  300; 
Didier  r.  Davidson,  2  Barb.  Oh.  477. 

(o)  Where  the  joint  owners  of  planta- 
tions in  Java,  which  they  worked  in  co- 
partnership, kept  an  account  with  certain 
merchants  and  agents  at  Bombaij,  to  whom 
they  became  largely  indebted  in  respect  of 
moneys  advanced  and  paid  for  their  use ; 
it  was  held,  that  the  account  was  not  a 
mercantile  account,  within  the  meaning  of 
the  exception  in  the  statute  of  limitations. 
Forbes  v.  Skelton,  8  Simons,  335.  And 
in  Spring  v.  Gray,  5  Ma.son,  505,  6  Pet. 
151,  it  was  lield,  that  a  special  contract  be- 
tween ship-owners  and  a  shipper  of  goods, 
to  receive  half  profits  in  lieu  oi  fn-iijht  on 
the  shipment  for  a  foreign  voyage,  was  not 
a  case  of  merchants'  accounts,  within  the 
exception  in  the  statute  of  limitations. 
And  Mar.<Iiti/l,  C.  J.,  said  :  "  The  account 
must  he  '  one  which  concerns  the  trade  of 
merchandise.'  The  case  protected  by  the 
exception  is  not  every  transaction  between 
merchant  and  merchant,  not  every  account 
which  might  exist  between  them  ;  but  it 
must  concern  the  trade  of  the  merchandise. 
It  is  not  an  exemption  from  the  act,  at- 
tached to  the  merchant  merely  as  a  per- 
sonal privilege,  but  an  exem|)fion  which 
is  conferred  on  the  business,  as  well  as  on 
the  persons  between  whom  that  business 
is  carried  on.  The  account  must  concern 
the  trade  of  merchandise;  and  this  trade 
must  he,  not  an  ordinary  traffic  between  a 
merchant  and  any  ordinary  customers,  but 
between  merchant  and  merchant."  In 
Vratson  r.  Lylc,  4  Leigh,  ayfi,  where  the 
plaintiff  replied  to  a  plea  of  the  statute  of 
limitations,  that  the  cause  of  action  con- 
sisted of  accounts,  whicli  concerned  the 
trade  of  merchandise,  between  merchant 
and  merchant,  and  no  evidence  was  ad- 
duced to  prove  that  cither  party  was  a 
merchant  during  the  time  of  the  dealings 
between  them,  nor  any  evidence  of  the 
character  of  those  dealings  but  that  fur- 
nished by  the  account  of  the  plaintiff,  in 
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tained,  that  none  were  merchants,  within  the  meaning  of  this 
exception,  save  those  who  traded  beyond  sea.  {p)  But  that 
clearly  would  not  be  held  now.  So,  also,  an  opinion  has  pre- 
vailed, to  some  extent,  that  the  exception  does  not  extend  to 
accounts  between  merchants,  as  partners ;  {q)  but  we  doubt 
whether  there  is  good  reason  for  such  restriction,  {r)  Whether 
common  retail  tradesmen  come  within  the  exception,  as  being 
merchants,  is  more  uncertain,  (s) 

It  has  been  much  questioned  whether  this  exception  required, 
that  even  where  the  account  was  between  merchants,  and  in 
relation  to  merchandise,  some  item  of  it  must  be  within  six 
years,  {t)  It  would  seem  that  this  construction  adds  to  the 
statute.  It  requires,  for  admission  within  the  exception,  a  new, 
distinct,  and  important  element,  which  the  statute  certainly  does 
not  express,  and,  perhaps,  does  not  indicate.     "We  consider  this 


which  accounts  the  debits  to  the  alleged 
debtor  consisted  of  two  items  for  cash  paid 
him  on  account  of  bills  of  exchange,  one 
item  for  goods  sold  him,  and  the  other 
items  for  casli  advanced  to  or  for  him,  and 
there  was  a  single  credit  for  tlie  proceeds 
of  a  bill  of  exchange  bought  of  him  ;  it 
was  held,  that  the  replication  was  not  sup- 
ported by  the  evidence,  and  the  demand 
therefore  was  barred  by  the  statute.  Again, 
in  Farmers  &  Mechanics  Bank  v.  Plan- 
ters Bank,  10  Gill  &  J.  422,  it  was  held, 
that  the  exception  did  not  apply  to  transac- 
tions between  banking  institutions.  And 
see  further,  Dutton  v.  Hutchinson,  1  Jur. 
772 ;  Coster  v.  Murray,  5  Johns.  C;h.  522, 
20  Johns.  576  ;  Landsdale  v.  Brashear,  3 
T.  B.  Mon.  330 ;  Patterson  v.  Brown, 
6  id.  10;  Smith  v.  Dawson,  10  B.  Mon. 
112;  Price  v.  Upshaw,  2  Humph.  142  ; 
Slocurab  V.  Holmes,  1  How.  (Miss.),  139  ; 
Fox  V.  Fisk,  6  id.  328  ;  Marseilles  v.  Ken- 
ton, 17  Penn.  St.  238;  MeCuUoch  y.  Judd, 
20  Ala.  703  ;  Blair  v.  Drew,  6  N.  H.  235  ; 
Sturt  V.  Mellish,  2  Atk.  612  ;  Codman  u. 
Rogers,  10  Pick.  118;  Coalter  v.  Coalter, 
1  Rob.  (Va.),  79. 

(p)  Thus,  in  Sherman  v.  Withers,  1  Ch. 
Cas.  152,  which  was  a  bill  of  equity  for 
an  account  of  fourteen  years'  standing,  it 
appeared  that  the  plaintiff  was  an  inland 
merchant,  and  the  defendant  his  fiictor. 
The  defendant  pleaded  the  statute  of  limi- 
tations. And  "  upon  debate  of  the  plea, 
the  Lord  Keeper  conceived  the  exception 


in  the  statute,  as  to  merchants'  accounts, 
did  not  extend  to  this  case,  but  only  to 
mercliants  trading  beyond  sea."  And 
see  Thomson  u.  Hopper,  1  Watts  &  S. 
469. 

(q)  Bridges  V.  Mitchell,  Bunb.  217  ; 
Lansdale  v.  Brashear,  3  T.  B.  Mon.  330  ; 
Patterson  u.  Brown,  6  id.  10;  Coalter  w. 
Coalter,  1  Rob.  (Va.),  79. 

(r)  See  Ogden  v.  Astor,  4  Sandf  327. 

(s)  In  Farrington  v.  Lee,  1  Mod.  268, 
Atki/ns,  J.,  said  :  "  I  think  the  makers  of 
this  statute  had  a  greater  regard  to  the 
persons  of  merchants,  than  the  causes  of 
action  between  tliem.  And  the  reason 
was,  because  they  are  often  out  of  the 
realm,  and  cannot  always  prosecute  their 
actions  in  due  time.  I  think,  also,  that 
no  other  sort  of  tradesmen  but  merchants 
are  within  the  benefit  of  this  exception  ; 
and  that  it  does  not  extend  to  shopkeep- 
ers, they  not  being  within  the  same  mis 
chief"  And  see  Cottam  v.  Partridge,  4 
Scott,  N.  E.  819,  where  this  question  was 
raised,  but  not  decided. 

(t)  For  cases  holding  the  affirmative  of 
this  question,  see  Welford  v.  Li  Jdcl,  2  Ves. 
Sen.  400  ;  Martin  v.  Heatlicotc,  2  Eden, 
169  ;  Barber  v.  Barber,  18  Vcs.  286  ;  Fos- 
ter V.  Hodgson,  19  id.  180  ;  Ault  v.  Good-, 
rich,  4  Huss.  430  ;  Coster  v.  JTuD-ay,  5 
Johns.  Ch.  522,  20  Johns.  576;  Didier  o. 
Davidson,  2  Barb.  Ch.  477  ;  Van  Rhyn  v. 
Vincent,  1  McCord,  Ch.  310,  And  see 
Penn  v.  Watson,  20  Mo.  13 
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question  as  now  settled  in  England,  in  the  negative  ;    and  be- 
lieve that  it  will  be  so  held  in  this  country,  (u) 


SECTION    VI. 

WHEN   THE    PERIOD    OF    LIMITATION   BEGINS    TO    RUN. 

The  next  question  we  propose  to  consider  is,  from  what 
point  of  time  the  six  years  are  to  be  counted.  The  general  an- 
swer is,  from  the  period  when  the  creditor  could  have  com- 
menced his  action  ;  because  it  is  then  only  that  the  reason  of 
the  limitation  begins  to  operate,  whether  we  say,  with  the  theory 
that  the  statute  is  one  of  presumption,  that  so  long  a  delay 
makes  it  probable  that  the  debt  is  paid,  or  suppose  the  statute 
to  be  one  of  repose,  and  say,  that  after  so  long  a  neglect,  the 
creditor  ought  to  lose  his  action.  Thus,  if  a  credit  is  given,  the 
six  years  begin  when  the  credit  expires  ;  (v)  and  if  the  money 
be  payable  on  the  happening  of  a  certain  event,  the  six  years 
begin  from  the  happening  of  the  event,  as  on  a  marriage  ;  (w)  or 
if  a  bill  be  payable  at  sight,  the  sLx  years  begin  on  presentment 
and  demand,  (x)  And  this  credit  may  be  infen-ed,  or  length- 
ened  by  inference,  (y)      As  if  goods  are  sold  on  six  months 


(«)  That  this  question  is  now  settled  in  certain  fnturo  period,  for  the  amount  of  a 

the   nep;atiTe  in  England,  see  Catling  v.  sum  of  money  lent  by  tlio   payee  to  the 

Skoulding,  6  T.   R.   189;    Kobinson    v.  drawer,  at   the  time  of  drawing  the  bill, 

Alexander,  8  Bligh,  352;  Inglis  v.  Haigh,  the  payee  may  recover  the  money  in  an 

8  M.  &  VV.  769.     See,  however,  Tatam  v.  action  for  money  lent,  although  six  years 

Williams,  3  Hare,  347.     And  such  also  is  have  elapsed  since  the  time  when  the  loan 

the  weight  of  autliorit)''  in  this  country,  was  advanced  ;   the  statute  of  limitations 

See  Mandeville  v.  Wilson,  5  Cranch,  1.5  ;  beginning  to  operate  only  from  the  time 

Spring  V.  Gray,  6  Pet.  151  ;  Bass  v.  Bass,  when  the  money  was  to  be  repaid,  namely, 

6  Pick.  362;    Watson  v.  Lyle,  4  LeiL'h,  when    the    bill   became   due.      And   see 

236 ;  Coalter  v.  Coalter,  1  Rob.  ( Va.),  79  ;  Wheatley  v.  Williams,  1  JI.  &  W.  633  ; 

Lansdale  v.  Brashear,  3  T.  B.  Mon.  3.!0;  Ii^fing  v.  Veitch,  3  id.  90  ;  Fryer  v.  Roe, 

Patterson  v.  Brown,  6  id.   10;    Dyott  v.  12    C.  B.  437,   22  Eng.  L.   &  Eq.  440; 

Letcher,  0  J.  J.  Marsh.  541  ;  Guieliard  v.  Tisdale  v.  JMitchell,  12"Texas,  68. 

Superveile,  11    Texas,  522;    Pridgen   v.  {w)  Shutford  v.  Borough,  Godb.  437; 

Hill,  12  id.  374  ;  Ogden  v.  Astor,  4  Sandf.  Fenton  v.  Emblers,  1  W.  Bl.  353. 

329.     And   see  Chambers  v.  Snooks,  25  (3:)   Wolfe   i:    Whiteman,   4   Harring. 

Penu.  St.  296.  (Del.),  246 ;  Holmes  v.  Kerrison,  2  Taunt. 

(!))  Thus,  in  Wittersheim  v.  Lady  Car-  323. 

lisle,  1  H.  Bl.  631,itwa.s  AeW,  that  where  (y)    See   Brent   u.  Cook,   12  B.  Mon 

u.  bill  of  exchange  is  drawn  payable  at  a  267. 
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credit,  and  then  a  bill  is  to  be  given,  payable  at  three  months, 
whether  the  bill  is  given  or  not,  the  six  years  are  said  to  begin 
after  nine  months ;  and  if  the  bill  may  be  at  two  or  four  months, 
at  the  purchaser's  option,  this,  it  seems,  would  be  construed 
as  a  credit  for  ten  months,  (z)  It  may,  however,  be  doubted 
whether  the  true  construction  of  such  a  contract  should  not  be  a 
credit  for  six  months ;  then  a  bill  for  two  or  four  ;  and  if  the  bill 
is  given,  the  statute  will  begin  to  run  when  the  bill  is  due  and 
not  before  ;  but  if  the  biU  is  not  given,  this  is  a  breach  of  the 
contract  so  far,  and  the  credit  ends  with  the  six  months,  and  the 
statute  then  begins  to  run.  (a) 

Where  there  are  third  parties  in  the  transaction,  the  same 
rule  prevails.  As  if  one  sells  property  belonging  to  himself  and 
another,  and  this  other  sues  him  for  his  share,  the  action  is 
barred  by  the  statute,  only  if  six  years  have  run  from  the  time 
when  the  payment  was  made  by  the  buyer,  {b)  And  if  the 
seller  takes  a  promissory  note  for  the  goods,  the  six  years  do 
not  run  for  him  from  the  sale,  nor  yet  from  the  maturity  of  the 
note ;  but  only  from  the  actual  payment,  because  only  then 
could  the  other  owner  demand  his  share,  (c)  So  if  a  surety 
pays  for  his  principal,  the  statute  begins  to  run  from  his  first 
payment  for  his  principal,  as  to  that  payment ;  (d)  but  as  to  his 
claim  on  a  co-surety,  for  contribution,  it  does  not  begin  when 
he  begins  to  pay,  but  only  when  his  payments  first  amount  to 
more  than  his  share,  (e)  So  in  a  contract  of  indemnity ;  the 
six  years  begin  only  with  the  actual  damnification.  (/)  As  if 
one  lends  a  note,  on  a  promise  of  indemnity,  the  statute  begins 
to  run  only  from  the  time  when  he  has  to  pay  the  note  he 
lends.  (§■)  If  a  demand  be  necessary  to  sustain  an  action,  only 
after  it  is  made  does  the  statute  begin,  (h)     But  a  note  payable 

[z]  Helps  V.  Winterbottom,  2  B.  &  Ad.  (/)  Huntley  v.  Sanderson,  1  Cromp.  & 

431.                                                          ■  M.'467  ;  Collinge  ti.  Heywood,  9  A.  &  E. 

(a)  Per  Parke,  J.,  In  Helps  v.  Winter-  633 ;  Ponder  v.  Carter,  12  Ired.  242 ;  Sims 
bottom,  supra.  v.  Gondelock,  6  Rich.  100;    Gillespie  !>. 

[b)  Miller  v.  Miller,  7  Pick.  133.  Creswell,  12  Gill  &.  J.  36  ;   Scott  v.  Ni- 
le) Id.                                                            chols,  27  Miss.  94. 

{d)  Davies  v.   Humphreys,  6  M.  &  W.  {g)  Reynolds  i'.  Doyle,  2  Scott,  n.  r.  4.5. 

153  ;  Ponder  w.'  Carter,  12  Ired.  242;  Gil-  (A)  For  the  eases  in  which  a  demand 

lespie  V.  Creswell,  12  Gill  &  J.  36 ;  Bui-  is    necessary,   see   Topham   v   Bniddick, 

lock  V.  Campbell,  9  Gill,  182.  1  Taunt.  572;    Clark  v.  Moody,  17  Mass. 

(e)  Davies  v.  Humphrevs,  suvra  145 ;  Coffin  v.  Coffin,  7  Greenl.  298 ;  Lit- 
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"  on  demand  "  is  due  always,  and  the  statute  begins  as  soon  as 
the  note  is  niade.(i)  So  it  is  with  a  receipt  for  money  bor- 
rowed, whereby  the  borrower  agrees  to  pay  "  whenever  called 
upon. to  do  so."  {j) 

The  statute  begins  to  run  whenever  the  creditor  or  plaintiff 
could  bring  his  action,  and  not  when  he  knew  he  could ;  thus, 
it  is  said  that  if  one  promises  to  pay  when  able,  as  soon  as  he 
is  able  the  statute  runs,  although  the  creditor  did  not  Icnow 
it.  (k)  And  if  the  action  rests  on  a  breach  of  contract,  it  accrues 
as  soon  as  the  contract  is  broken,  although  no  injury  result 
from  the  breach  until  afterwards,  [l)  As  if  one  delivers  goods 
which  are  not  what  he  undertakes  to  sell,  and  the  purchaser  re- 
sells under  his  mistake,  and  is  obliged  to  pay  damages,  he  has 
a  claim  against  the  first  seller,  but  must  bring  his  action  to 
enforce  it  within  six  years  from  the  first  sale,  {m)  So  if  one  is 
guilty  of  gross  negligence,  whereby  injury  occurs,  six  years, 
running  from  the  time  of  his  neglect,  wiU  bar  the  action,  al- 
though the  injury  has  occurred  within  the  six.  (w) 

The  holder  of  a  foreign  biU  acquires  a  right  of  action  ;  as 
against  the  drawer,  immediately  on  non-acceptance,  protest, 
and  notice;  and  the  statute  then  begins  to  run  against  him; 


tie   V.    Blunt,   9   Pick.  <I88;    Stnfford   v.         (I)    Aipall   v.   Bryant,    1    Sandf.    98; 

Richardson,  15  Wend.  302;  Liilie  r.  Hoyt,  Smith  /;.  Fox,  6  Hare,  386.     And  see  ca- 

.5  Hill,  39.5;  Hicliok  !•.  Hickok,  13  Barb,  ses  cited  in  preceding;-  note. 
6.32  ;  Lylc  l\  Murray, 4  Sandf.  .590 ;  Mitch-         [m )  Thus  where  A,  under  a  contract  to 

ell   V.    McLemore,    9    Texas,     151;    Mc-  deliver  spring-wheat,  had  delivered  to  B 

Donnell  v.  Branch  Bank,  20  Ala.  313  ;  winter-wiieat,  and  B,  having   again  sold 

Taylor  v.  Spear,  3  Eng. +29;  Denton  y.  tlio  same  a-;  .spring-wheat,  had,  in  conso- 

Emhury,  5  id.  228.  quence,  been  compelled,  after  a   suit   in 

(/)  Little  V.  Blunt,  9  Pick.  488  ;  Wen-  Scotland,  which  lasted  many  years,  to  pav 

man  o.  The  Mohawk  Ins.  Co.  13  Wend,  damaucs   to   the  vendee,  and  afterwards 

267;   Hill  v.  Henry,  17  Oliio,  9;  Norton  brought  an  action   of  assumpsit  against 

u.  Ellam,  2  M.  &  W.  461.  A  for  his  breach  of  contract,  alleging  as 

( /)  See  Waters  v.  The  Earl  of  Thanet,  sjvecial  damage,  the  damages,  so  ivcover- 

2  Q.  B.  757.  ed,  it  was  held,  that  although  such  special 
(k)  Waters  ?>.  The  Earl  of  Thanet,  2  damage  had  occurred  within  six  vears  hc- 

Q.  B.  757.  And  see  Battley  i:  Faulkner,  fore  the  commencement  of   the  action  by 

3  B.  &  Aid.  288 ;  Short  d.  M'Carthy,  id.  B  against  A,  yet  that  the  breach  of  the 
626  ;  Brown  v.  Howard,  2  Brod.  &  B.  73  ;  contract  having  occurred  more  than  six 
Granger  v.  George,  5  B.  &  C.  149  ;  Argall  years  before  that  period,  A  might  proper- 
ty. Bryant,  1  Sandf.  98  ;  Troup  v.  Smith,  ly  plead  actio  non  accrcrlt  infra  sex  amios. 
20  Johns.  33 ;  Howell  v.  Young,  5  B.  &  Battley  v.  Faulkner,  3  B.  &'Ald.  289. 

0.  259  ;   Wilcox  v.  Plummet,  4  Pet.  1 72 ;         (n)  Sinclah-  v.  The  B.ank  of  So.  Car.  2 

Kerns  y  Schoonmaker,  4  Ohio,  331  ;  Den-  Strobh.  344.     And  see  cases  cited  supra, 

ton  c.  Embury,  5  Eng.  228;  The  Govern-  n.  {i). 
or  V.  Gordon,  15  Ala.  72. 
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and  therefore,  if  he  afterwards  pay  the  biU  when  due,  he  has 
not  six  years  from  that  payment  in  which  he  may  bring  his 
action,  (o)  It  has  been  said,  obiter,  in  New  York,  that  a  second 
indorser  who  sues  a  prior  indorser  for  money  paid  on  a  note, 
but  who  has  not  paid  the  note  and  brought  his  action  upon  it, 
cannot  maintain  his  action,  if  the  statute  has  run  in  favor  of 
the  defendant,  and  against  the  holder  of  the  note,  {p) 

If  money  be  payable  by  instalments,  the  statute  begins  to 
run  as  to  each  instalment  from  the  time  when  it  becomes  due  ; 
but  if  there  be  an  agi-eement,  that  upon  default  as  to  any  one, 
aU  then  unpaid  shall  become  payable,  the  statute  begins  to  run 
as  to  all,  upon  any  default,  {q) 

K  the  demand  arise  from  the  imperfect  execution  of  a  con- 
tract to  do  certain  work,  in  a  certain  way,  and  within  a  certain 
time,  it  is  said  that  the  six  years  begin  to  run  from  the  time 
when  the  work  was  to  have  been  completed,  and  not  from  the 
time  when  the  plaintiff  had  received  actual  damage  from  the 
imperfect  execution  of  the  work,  (r) 

It  would  seem,  both  from  English  and  American  authority, 
that  the  statute  does  not  begin  to  run  against  the  claim  of  an 
attorney,  for  professional  services,  until  he  no  longer  acts  in 
that  matter  as  attorney ;  (s)  but  he  may  terminate  his  profes- 
sional relation  at  his  own  pleasure  (if  he  thereby  does  no 
wrong  to  his  client),  and  demand  payment  of  his  bill ;  and  the 
statute  then  begins  to  run.  (t)  So  it  would  undoubtedly  be,  if 
the  services  were  in  any  way  brought  to  an  end,  although  no 
demand  were  made  ;  because  (except  that,  in  England,  the  rule 
requiring  a  delivery  of  the  signed  biU  one  month  before  suit, 
might  prevent  it)  he  could  bring  an  action  for  his  services  at 
once. 

(o)  Whitehead  v.  Walker,  9  M.  &  W.  629  :  NichoUs  v.  Wilson,  11  M.  &  AV.  106 ; 

506.  Whitehead  u.Loid,  7  Exeh.  691,  11  Eng. 

(n)  Wrio-ht   v.    Butler,   6  Wend.  284.  L.  &  Eq.  587  ;  Rothcry  v.  Munnitigs,   1 

And  see  Barker  v.  Cassidy,  16  Barb.  177.  B.  &  Ad.  15 ;  Phillip,  v.  Broiidley,  9  Q. 

(q)  Hemp  V.  Garland,  4  Q.  B.  519.  B.  744  ;  Foster  v.  Jack,  1   Watts,  334  ,^  , 

(r)  Rankin  ti.  Woodworth,  3  Penn.  48.  Jones  v.  Lewis,  11  Texas,  359.      .^  is  ...VJj 
(s)  Harris  v.  Osboura,  2  Cromp.  &  M.         (()  Vansandau  v.  Browne,  9  Bing.  402 
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SECTION    VII. 

OF   THE   STATUTE   EXCEPTIONS   AND   DISABILITIES. 

The  statute  of  James  provides,  that  if  the  plaintiff,  at  the 
time  when  the  cause  of  action  accrues,  is  within  the  age  of 
twenty-one  years, /eme  covert,  non  compos  TOew^is,  imprisoned,  or 
beyond  the  seas,  he  may  bring  his  action  at  any  time  within 
six  years  after  the  disability  ceases  or  is  removed. 

If,  therefore,  either  of  these  disabilities  exist,  when  the  cause 
of  action  arises,  then,  so  long  as  it  exists,  the  statute  does  not 
run  ;  but  as  soon  as  the  disability  is  removed,  the  statute  begins 
to  run.  (u) 

In  general,  if  the  statute  begins  to  run,  its  operation  cannot 
afterwards  be  arrested,  (v)  Thus,  if  the  disability  should  not 
exist  when  the  cause  of  action  arose,  but  should  begin  one 
month  afterwards,  and  remain,  as  if  the  creditor  should  go 
abroad  and  not  return,  the  statute  runs  in  the  same  way  as  if 
the  disability  never  existed.  So  if  it  exists  when  the  cause  of 
action  begins,  and  is  afterwards  removed,  although  temporarily, 
the  statute  begins  to  run  as  soon  as  the  disability  is  removed, 
and  then  continues.  And  it  has  been  held,  not  only  that  if  the 
creditor  returns  to  his  home  for  a  short  time,  and  then  goes 
abroad  again,  and  remains  there,  the  statute  begins  to  operate ; 
but  if  there  be  joint  creditors,  who  were  abroad  \\  hen  the 
cause  of  action  accrued,  and  one  of  them  returned  home,  the 
six  years  begin  as  to  all  from  such  return,  (iv) 

If  several  disabilities  coexist   when  the  right  of  action  ac- 


(»)  An  acknowlcdfrment  by  an   infant  3G2  ;  Covcntiy  f.  Atlicrton,  9  Ohio,  34 ; 

of  a  delit  due  for  necessaries  is  effective,  PendevL'-rast  /•"  Folcv,  8  (ja.  1  ;  Stewart  v. 

for  tlie  purpose  of  taking  tlie  delit  out  of  Spedden,  5  Md.  433". 

the  operation  of  the  statute.     Williams  f.  («.•)  I'errv    u.  Jackson,  4    T.  E.  .'516; 

Smith,  4  Ellis  &  B.   180,  28  Eufj,  L.  &  JlarstcUer    v.   iM'Clean,  7   Crancli,    156; 

Eq.  276.  Henry  i'.  Means,  2  Hill  (S.C),  328;   lii-^s 

(i-)   Smith  V.  Hill,  1  Wilson,  134;  Gray  !•.  Dooley,  7  B.  Won.  236;  Wells  v.  ]!ag- 

V.  Mendcz,  Stra.   556;    Euff   v.  Bull,  7  land,  1  Swan,  501.     But  see  co7i((a,  Gour- 

Harris  &  J.  14 ;  Young  v.  Maekall,  4  Md.  dine  v.  Graham,  1  Brev.  329. 
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crues,  the  statute  does  not  begin  to  run  until  all  are  removed,  (x) 
But  if  there  exists  but  one  disability  at  the  time  when  the  cause 
of  action  accrues,  other  disabilities,  arising  afterwards,  cannot 
be  tacked  to  the  first,  so  as  to  extend  the  time  of  limitation,  (y) 
But  it  is  obvious  that  an  action  cannot  be  brought  if  the 
defendant  cannot  be  reached,  any  more  than  if  the  plaintiff  can- 
not act.  And  therefore,  the  statute  of  the  fourth  of  Anne,  ch. 
16,  s.  19,  provides,  that  if  any  person  against  whom  there  shall 
be  a  cause  of  action,  shall,  at  the  time  when  such  cause  of 
action  accrues,  be  beyond  the  seas,  then  the  action  may  be 
brought  at  any  time  within  sis  years  after  his  return.  This 
statute  also  has  been  substantially  reenacted  here.  In  England 
it  seems  to  have  been  held,  that  if  the  debtor  returns  but  for  a 
few  days,  and  his  return  is  wholly  unknown  to  the  creditor,  the 
statute  begins  to  run  from  the  date  of  his  return,  (z)  But  it 
has  been  held  here,  that  if  the  debtor  comes  back  within  the 
jurisdiction,  and  remain  some  weeks,  but  hide  himself,  so  that 
the  creditor  has  not  actually  an  opportunity  of  stiing  him,  this 
return  does  not  satisfy  the  purpose  of  the  statute,  and  the  six 
years  do  not  begin,  (a)     It  has  further  been  held  here,  that  in 

(x)  Deraarest  v.  Wynkoop,  3  Johns.  Ch.  when   the   defendant  was   a  resident  of 

129  ;  JiR-kson  v.  Johnson,  5  Cowcn,  7+  ;  another  State,  and  it  appeared  tliat  the 

Butlev  V.  Howe,  13  Me.  397  ;   Dugan  v.  defendant  was   in   Buhimore,  where   the 

Gittings,  3  Gill,  138;  Scott  u.  Haddock,  plaintiff  resided,   in   April,  1823,   "pur 

1 1  Ga.  2.58.  chased  other  goods  from  the  plaintiff,  and 

{:/)  Demarcst  v.  Wynkoop,  3  Johns,  reraahieil  tliere  ibr  two  days,"  it  was  held, 
Ch.  129;  Jackson  v.  Wlicat,  18  Johns,  tliat  the  statute  did  not  begin  to  run,  be- 
40 ;  Eager  v.  The  Commonwealth,  i  cause  it  did  not  appear  at  wliat  time 
Mass.  182;  Deaso  z'.  Jones,  23  Miss.  1.33;  during  those  two  days  the  defendant 
Doc  (1.  Caldwell  i'.  Thorp,  8  Ala.  2.53;  made  his  purchase  ;  nor  whether  tlie  plain- 
Mercer  V.  Selden,  1  How.  37  ;  Bradstreet  tiff  liad  an  opportunity  to  sue  out  a  writ 
V.  Clarke,  12  Wend.  602;  Scott  v.  Had-  against  liira  with  effect.  Ani  Martin,  J., 
dock,  11  Ga.  258.  said:   "It  miglit   be   true   the   defendant 

(z)  See  Gregory  v.  Hurrill,  5  B.  &  C.  was  in  Baltimore  for  two  davs,  ami  that 

341  ;  Holl  V.  Hadley,  2  A.  &  E.  758.  he  ]nu-chased  goods  from  the  plaintiffs,  yet 

(a)  Wliite  «.  Bailey,  3  Mass.  271.     So  if  their  knowledge  of  his  being  there  arose 

the  Supreme  Court  of  New  York  in  Fow-  solely  from  tlie  purchase  made,  and  that 

ler  V.  Hunt,  10  Johns.  464,  declared  that,  purchase  was  made  immediatdi/  before  the 

"Tlie  coining  from  abroad  must  not  be  defendant  left   tlie   city,   that  would   not 

clandestine,  and  with  an  intent  to  defraud  afford  them  an  opportunity  to  sue  out  a 

the  creditor  by  sotting  the  statute  in  opera-  writ  with   effect.     If  it  had  been  stated, 

tion  and  then  departing.     It  must  be  so  that   the  defendant  was  in  Baltimore  for 

public,  and  under  such  cu-cumstances,  as  two  days,  and  that  the  plaintiffs  knew  he 

to  give  the  creditor  an  opportunity,  by  the  was  there   for  that  space  of  time,   laches 

nse  of  ordinary  diligence  and  due  means,  might  be  imputed  to  thera ;  but  tliis  is  not 

of  arresting  the  debtor."     So  in  Hysinger  stated,  and  the  court  could  not  infer  it." 

V.  Baltzelis,  3  Gill  &  J.  158,  where  the  And  see  further.  State  Bank  v.  Seawell. 

cause  of  action  accrued  in  October,  1822,  18  Ala.  616;  Byrne  v.  Crowninshield,  I 
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order  to  put  the  statute  in  operation,  the  defendant  is  bound  to 
show,  either  that  the  plaintiff  knew  of  his  return,  so  as  to  have 
had  an  opportunity  to  arrest  him,  or  that  his  return  was  so  pub- 
lic as  to  amount  to  constructive  notice  or  knowledge,  and  to 
raise  the  presumption  that  if  the  plaintiff  had  used  ordinary 
diligence,  the  defendant  might  have  been  arrested,  (b) 

A  question  has  been  made,  whether  the  exception  in  the 
statute,  in  reference  to  absentees,  extends  to  foreigners,  or  those 
who  have  resided  altogether  out  of  the  State  or  country,  as  weU 
as  to  citizens  who  may  be  absent  for  a  time.  And  it  has  been 
contended  that  the  word  "  return  "  required  that  the  exception 
should  be  confined  to  the  latter  class.  But  the  contrary  is  well 
settled  both  here  and  in  England,  (c)  And  it  seems  that  this 
exception  to  the  statute  of  limitations  applies  to  foreigners,  even 
where  they  have  an  agent  residing  in  the  State  where  the  suit 
is  brought,  (d)     Where  the  debtor  is  a  resident  of  the  State  or 


Pick.  263  ;  Howell  v.  Burnet,  11  Ga.  303  ; 
Alexaniler  v.  Buvnef,  5  Kic-li.  189;  Dorr 
V,  Snartwont,  1  Blatchf.  C.  C.  179;  Ran- 
dall ;;.  Wilkins,  4  Dcnio,  577. 

(b)  Little  V.  Blunt,  16  Pick.  359.  In 
Mazozon  v.  Foot,  1  Aikens,  282,  Slcinner, 
C.  J.,  said  :  "  It  cannot  be  supposed,  nor 
does  the  defendant  insist,  that  every  com- 
ing or  return  into  the  State,  would  set  the 
statute  in  operation.  He  admits  it  must 
be  such,  as  that  by  due  diligence  the  cred- 
itor might  cause  an  arrest.  If  the  debtor 
should  remove  or  return  to  the  State  pub- 
licly, and  with  a  view  to  d\vell  and  per- 
manently reside  within  its  jurisdiction, 
although  in  an  extreme  part  from  the 
place  of  his  former  residence,  or  tliat  of 
the  creditor,  this  would  undoubtedly  bring 
the  case,  by  a  correct  construction  of  the 
statute,  witliin  its  operation,  though  the 
creditor  should  have  no  knowledge  of  his 
return.  So,  too,  if  the  debtor,  having  no 
intention  to  reside  here,  comes  or  returns 
into  the  State,  and  this  is  known  to  the 
creditor,  and  he  has  an  opportunity  to  ar- 
rest tlic  body,  the  case  is  brought  within 
the  statute.  In  the  latter  case,  it  is  neces- 
sary the  creditor  should  be  apprised  of  his 
debtor's  being  within  the  jurisdiction  of 
the  State."  And  see  Hill  v.  Bellows,  15 
Vt.  7^7  ;  Didier  w.  Davison,  2  Sandf  Ch. 
61.  See  also.  Cole  v.  Jessup,  10  N.  Y. 
(6  Sold.),  96.  But  see  contra,  State  Bank 
V.  Scawell,  18  Ala.  CI 6. 


(c)  Thus,  in  Ruggles  v.  Kccler,  3  Johns. 
261,  Kent,  C.  J.  said  :  "Whether  the  de- 
fendant be  a  resident  of  this  State,  and 
only  absent  for  a  time,  or  whether  he  re- 
sides altogether  out  of  the  State,  is  imma- 
terial. He  is  equally  witliin  the  proviso. 
If  the  cause  of  action  arose  out  of  the 
State,  it  is  sufficient  to  save  the  statute 
from  running  in  favor  of  the  party  to  lie 
charged,  until  he  comes  within  our  juris- 
diction. This  has  been  the  uniform  con- 
struction of  the  English  statutes,  wliich 
also  speak  of  the  return  from  beyond  seas 
of  the  party  so  absent.  The  word  return 
has  never  been  construed  to  confine  the 
proviso  to  Englishmen,  who  went  abroad 
occasionally.  The  exception  has  been 
considered  as  general,  and  extentling 
equally  to  foreigners  who  reside  always 
abroad."  And  see,  to  the  s.ame  effect, 
Strithorst  i\  Graeme,  3  Wilson,  145,  2  W. 
Bl.  723;  Lafonde  v.  Ruddock,  13  C.  B. 
839,  24  Eng.  L.  &  Eq.  239  ;  King  !•.  Lane, 
7  Mo,  241  ;  Tagart  i'.  The  State  of  In- 
diana, 15  id.  209;  Alexander  v.  Burnet, 
5  liicb.  189;  Eslis  v.  Rawlins,  5  How. 
Miss.  258  ;  Hall  v.  Liltle,  14  Mass.  203  ; 
Dunning  v.  Chambcrlin,  6  Vt.  127  ; 
Graves  v.  Weeks,  19  id.-  178;  Chomqua 
V.  Ma,son,  1  Gallis.  342.  But  see  contra, 
Snoddy  v.  Cage,  5  Texas,  106;  Moore  v. 
Hendrick,  8  id.  253. 

{d}  Wilson  V.  Appleton,  17  Mass.  180 
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countiy  at  the  time  the  cause  of  action  accrues  and  until  his 
death,  the  statute  of  limitations  commences  running  only 
from  the  time  of  granting  letters  of  administration  on  his 
estate,  (e)  It  has  recently  been  held  in  New  York,  by  the 
Court  of  Appeals,  that  a  foreign  corporation  sued  in  that  State, 
cannot  avail  itself  of  the  statute  of  limitations.  It  is  like  a 
natural  person  within  the  exceptions  to  the  operation  of  the 
statute,  by  which  the  time  of  absence  from  the  State  is  not  to 
be  taken  as  any  part  of  the  time  hmited  for  the  commencement 
of  an  action  against  it.  (/)  In  California,  where  a  judgment 
•was  obtained  against  an  intestate  in  his  lifetime,  and  no  execu- 
tion levied,  it  was  held,  "  that  the  judgment  creditor  being  pre- 
vented by  the  statute  from  suing  after  the  death  of  the  debtor, 
the  statute  ceased  to  run  until  presentation  of  the  claim  to  the 
administrator."  (g) 

In  New  England,  where  attachment  by  mesne  process  pre- 
vailed, it  was  formerly  very  generally  provided,  that  if  the 
defendant  had  left  property  within  the  State,  this  clause  did  not 
operate,  because  the  action  could  be  begun  and  kept  alive  by 
attachment.  And  under  this  provision  it  was  held,  that  real 
estate  was  such  property,  and  prevented  the  operation  of  thin 
section,  although  under  attachment  for  more  than  its  value,  (h) 
Because  the  action  could  still  be  kept  alive,  and  perhaps  tlie 
first  attachment  might  be  defeated.  But  this  clause,  respecting 
property,  is  now,  in  some  cases,  omitted,  (i)  It  is,  however, 
sometimes  provided,  that  if,  after  the  action  accrues,  the  defend- 
ant shall  be  absent  from,  and  reside  out  of  the  State,  the  time 
of  his  absence  shall  not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action.     Under  this  clause  the 

(c)   Benjamin   v.  De  Groot,  1  Denio,  limitations  was  pleaded,  and   the   ixfereo 

151;    Cliristophers  v.  Garr,  2    Seld.  61;  to  whom  the  action  was  referred  held,  that 

Daris  v.  Garr,  id.  124  ;   Douglas  v.  For-  the  action  was  harred  by  the  statute,  and 

rest,  4  Bing.  686.  nonsuited  the  plaintiff.     The  general  term 

(/)    Olcott    V.    The    Tioga    Railroad  of  the  Supreme  Court  affirmed  this  judg- 

Company.      The    case    of   Faulkner    v.  ment.     But  upon  appeal  to  the  Court  of 

Delaware  and  Hudson  Canal  Company,  Appeals,   the  judgment  of  tlie  Supreme 

1  Denio,  141,  was  overruled.     The  action  Court    was    reversed,   and    a    new   trial 

was  against  a  corporation  created  by  and  ordered. 

existing  under  the  laws  of  Pennsylvania,         (g)  Quincy  v.  Hall,  19  Cal.  97. 
upon  a  bill  of  exchange  drawn  by  it  in         (A)   Byrne   u.    Crowninshield,  1   Pick 

payment   for   a  locomotive    engine,   and  263. 
protested  May  21,  1842.     The  statute  of         (i)  See  Mass.  Rev.  Stats,  e.  120,  §  9. 

VOL.  III.  7 


98  THE  LAW  OE  CONTRACTS.  LPAKT  II. 

question  has  arisen  whether  successive  absences  can  be  accu- 
mulated, -and  the  aggregate  deducted  from  the  time  elapsed 
after  the  accruing  of  the  cause  of  action ;  or  whether  the  statute 
provides  only  for  a  single  departure  and  return,  after  which  it 
continues  to  run,  notwithstanding  any  subsequent  departure. 
And  this  question  has  been  decided  differently  in  different 
States,  {j)  The  question  has  also  arisen,  whether  this  clause 
contemplates  temporary  absences,  or  only  such  as  result  from  a 
permanent  change  of  residence.  And  upon  this  question  also 
learned  courts  have  differed,  {k) 

It  has  been  recently  held  in  England,  that  if  there  be  several 
defendants,  and  some  of  them  are  abroad,  and  some  at  home, 
the  statute  does  not  begin  to  run  in  regard  to  any  who  are  at 
home,  until  all  are  within  reach  of  suit.  {I)  For  although,  if 
one  of  several  co-plaintiffs  is  within  seas,  the  statute  runs,  be- 
cause one  plaintiff  can  use  the  names  of  the  others  in  his  action, 
it  is  otherwise  as  to  co-defendants.  The  plaintiff  can  sue  those 
only  who  are  within  reach  ;  and  if  compelled  to  sue  them,  he 
may  have  a  judgment  against  insolvent  persons,  which  satisfies 
his  claim  and  destroys  his  remedy  against  solvent  debtors. 

The  expression  "  beyond  the  seas  "  in  the  English  statute,  is 
repeated  in  some  of  the  American  statutes  ;  and  in  others,  such 
phrases  as  "  beyond  sea,"  "  over  the  sea,"  "  out  of  the  country," 
"  out  of  the  State,"  are  used  in  its  stead,  but  for  an  equivalent 
purpose.  These  phrases  are  generally  construed  to  mean,  out 
of  the  State  or  jurisdiction  where  the  case  is  tried ;  (m)  but  our 


(;■)  111  New  York  it  has  been  held,  thfit  Gilman,  125.     But  in  AVhccIern.  Webster 

the  statute  proviiles  for  only  a  single  de-  1  E.  D.  Smith,  1,  the  Court  of  Common 

parture    and    letiun.       Cole  v,  Jessu|i,  2  Pluas  for    tlie    City  aiul  County  of  New 

Barb.  .309  ;  Dorr  c.  Swartwout,  I  Blatehf.  York,  held  that,  in  onlor  to  interrupt  the 

C.  C.   179.      liiiL  the  contrary  has  since  running  of  the  statute,  it  is  not  sntHcient 

been  dcciili.-il  in  New  Hampsliirc.     Gilman  to  prove  tliat  the  debtor,  after  the  cause  of 

V.  Cutts,  .'3  Foster,  .376.     And  see  Smith  action  accrued,  from  time  to  time  departed 

V.  The  Heirs  of  liond,  8  AUi.  386  ;  Clienot  and  was  repeatedly  absent  from  the  State ; 

I,.  Lcl'evre,  3  Gilman,  637.  be  must  bo  shown  to  have  departed  from, 

(L)    In   the   case   of  Gilman  ».  Cutts,  and  resided  out  of,    tlie    State.     Drew  v. 

supra,  the  Superior  Court  of  New  Hamp-  Drew,  37  Me.  389  ;   Varney  v.  Grows,  id. 

shire   held,  that   every  absence   from  the  306. 

State,  whether  temporary  or  otherwise,  if  (/)  Fannin  v.  Andci-son,  7  Q.  B.  811. 

it  be  such  that  the  creditor  cannot,  during  And  see  Townes  v.  JMead,  16  C.  B.  123, 

the   time   of  its  continuance,  make  legal  29  Eng.  L.  &  Eq.  271. 

Ben-ice  upon  the  debtor,must  beroclioned.  (m)  Galusliay.  Cobleigh,  13  N.  H.  79  ; 

Anl   see    Vanlandingham   ■/.    Huston,   4  Field  v.  Dickinson,  3  Pike,  409     Wake- 
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notes  will  show  that  there  is  much  authority  for  construing  any- 
such  phrase  as  meaning  beyond  the  limits  of  the  United 
States,  (w) 

There  is  some  uncertainty  whether  it  is  a  good  defence  at 
law  against  the  operation  of  the  statute,  when  an  action  is 
grounded  upon  a  fraud  committed  more  than  six  years  before, 
that  it  was  not  discovered  until  within  six  years.  There  is  no 
exception  against  fraud  in  the  English  statute ;  nor  is  such  an 
exception  generally  made  in  this  country.  And  although,  in 
equity,  this  would  remove  the  bar  of  the  statute,  almost  as  a 
matter  of  course,  (o)  there  is  some  difficulty  in  giving  effect  to 
it  at  law.  Nevertheless,  the  prevailing  rule  in  this  country  pre- 
vents the  six  years  from  beginning  to  run,  even  at  law,  until  the 
fraud  is  discovered  by  the  plaintiff;  (p)  but  our  notes  will  show 
that  there  is  much  diversity  in  the  decisions  on  this  subject. 


SECTION    VIII. 

THAT  THE  STATUTE  AEEECTS  THE  REMEDY  ONLT,  AND  NOT  THE  DEBT. 

The  statute  only  declares  that  "  no  action  shall  be  main- 
tained ; "  but  not  that  the  cause  of  action  is  made  void.  Hence, 
although  the  remedy  by  action  is  lost,  a  lien  is  not  lost.  If  one 
holds  a  note  against  which  the  statute  has  run,  and  also  a  mort- 

fiekl  V.  Smart,  3  Eng.  488 ;  Eiclmrdson  v.  (  p]  Such  is  the  doctrine  of  Sherwood 

Richardson,   6    Ohio,    ISn;    Pancoast   v.  v.    Sutton,   5   Mason,   143;    Conycrs    v. 

Addison    1    Harris   &  J.  350 ;    Forhcs  w.  Kenans,  4  Ga.  308;  Persons  r.  Jones,  12 

Foot  2  McCord,  331;   Murray  i-.  Baker,  id.  371;  The  First  Massachusetts   rir-- 


3  Wlieat;  541  ;  Shelby  v.  Guy,  11  id.  361.  pilie  Corp.  v.  Field,  3  Mass.  201  ;  Horner 

(n\    Thus     in   Pennsylvania,  the  term  v.  Fish,  1  Pick.  435;  Pennock  v.  Iree- 

" beyond  the  seas"  is  construed  to  mean  man,  1  Watts,  401 ;  Harrell  v.   IvcHy,  2 

without  tlie   limits  of  the  United  States.  McCord,  426.     But  see  conlra,  Troup  v. 

Thurston  ,'.  Fisher,  9  S.  &  K.  288.     Also  Smith,  20  Johns  33  ;  Leon.ard  v.  1  itney, 

in  North  Carolina.     Wliitlocke  v.  Walton,  5  Wend.  30  ;  Allen  v.  Mille,  17  id.  202  ; 

2  Murphy,  23  ;  Earle  v.  Dickson,  1   Dev.  Smith  v.  Bishop,  9   Vt.   110  ;    i-ewis  r. 

16      And  in  Missouri.     Marvin  w.  Bates,  Houston,  11  Texas,  642 ;  Parham  k  Mc- 

Is'Mo  '^7;  FackleriJ.Fackler,  14id.431.  Gravy,  6  Rich.  Eq.  140;  McLure  y.  Ash- 

(o)  Mavne  v.  Griswold,  3  Sandf.  463 ;  by,  7  id.  430.     And  see  the  late  Eng hsh 

Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  122 ;  case  of  Imperial  Gas  Light  &  Coke  Co. 

Stocks    V.    Van   Leonard,   8    Ga.    511;  v.  London  Gas  Light  Co.  10  L:.th.  39, 

Charter  v.  Trevelyan,  1 1  Clark  &  F.  714 ;  26  Eng.  L.  &  Eq.  42%  and  editor  s  note, 
Blair  v.  Bromley,  5  Hare,  542. 
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gage  or  pledge  of  real  or  personal  property  to  secure  it,  he  can- 
not sue  the  note,  but  he  can  take,  or  hold  possession  of  the 
property  and  sell  it,  if  it  be  personal,  with  proper  precautions, 
or  have  a  bill  in  equity  to  foreclose  his  mortgage.  And  if  his 
lien,  whatever  it  be,  fails  to  pay  the  whole  amount  of  the  note, 
he  loses  the  remainder,  because  he  can  have  no  action  upon  it, 
although  he  may  have  proper  process  founded  upon  the  debt 
and  the  security,  to  establish  his  lien,  and  make  it  available  in 
payment  of  the  debt,  {q)  The  index  of  the  second  volume  of 
Black's  Reports,  of  the  Supreme  Court  of  the  United  States, 
states,  that  "  The  lapse  of  time  under  the  statute  of  limitations 
not  only  bars  the  remedy  but  extinguishes  the  right."  But  this 
is  not  the  language  of  the  court  in  the  case  referred  to,  nor  can 
any  such  general  rule  be  inferred  from  the  case.  It  was  an  action 
of  ejectment  brought  by  appeal  from  Wisconsin.  The  defend- 
ant (plaintiff  in  error)  relied  upon  a  statute  of  limitations  refer- 
ring to  proceedings  for  recovery  of  land^  sold  for  taxes.  The 
court  ( Swayne  J.)  says :  "  The  lapse  of  time  limited  by  such 
statutes,  not  only  bars  the  remedy,  but  it  extinguishes  the  right, 
and  vests  a  perfect  title  in  the  adverse  holder."  The  court  then 
goes  on  to  give  the  reason  for  this,  by  a  quotation  from  Butler's 
Nisi  Prius,  sustained  by  other  authorities.  The  reason  given 
is,  that  "  it  tolls  the  entry  of  the  person  having  the  right,  and 
consequently,  though  the  very  right  be  in  the  defendant,  yet  he 
cannot  justify  his  ejecting  the  plaintiff."  It  would  seem  obvious 
that  what  the  court  intend  is,  that  such  a  statute  makes  the  right 
wholly  worthless,  because  it  makes  him  who  holds  it,  wholly 
remediless,  (r)     It  might  be  doubted,  whether  the   statute  of 


(g)  Spears  v.  Hartley,  3  Esp.  81 ;  Quan-  contra,  Harris  v.  Mills,  28  III.  44,  where  it 
toclc  w.  England,  5  Buit.  2628;  Williams  is  held,  when  the  note  is  barred  by  the 
D.Jones,  13  East,  439  ;  Chappie  v.  Durs-  statute  of  limitations,  the  right  to  fore- 
ton,  1  Cromp.  &  J.  I  ;  Mavor  v.  Pyne,  2  close  is  likewise  barred ;  but  if  the  mort- 
C.  &  P.  91 ;  Higgins  v.  Scott,  2  B.  &  Ad.  gage  contains  a  covenant  to  pay  the  money, 
413  ;  Mayor,  &c.  of  N.  Y.  v.  Colgate,  2  it  may  be  that  the  mortgage  will  only  be 
Duer,  1,  2  Kern.  140.  See  Pratt  v.  Hug-  barred  by  the  time  fixed  for  the  limitation 
gins,  29  Barb.  277,  wherein  it  was  held,  in  such  cases.  The  early  cases  of  Draper 
that  a  debt  secured  by  a  sealed  mortgage  v.  Glassop,  1  Ld.  Raym.  1.53,  and  Anony- 
and  an  unsealed  note  instead  of  a  bond,  mous,  1  Salk.  278,  which  were  decided 
may  be  enforced  by  a  foreclosure  of  the  upon  the  ground  that  the  statute  of  limi- 
mortgage,  after  the  expiration  of  six,  but  tatious  destroyed  the  debt  as  well  as  the 
before  the  expiration  of  twenty  years  from  remedy,  have  now  no  authority. 
the  time  when  the  debt  became  due.     See        (r)  LeffingwoU  v  Warren  2  Black  599 
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Wisconsin  referred  to,  is,  strictly  speaking,  a  statute  of  limita- 
tion ;  it  is  rather  a  statute  conferring  power,  than  limiting  rights 
which  exist  without  the  statute.  The  right  spoken  of  is  rather 
a  power  than  a  right ;  and  as  it  exists  only  by  force  of  the  stat- 
ute, when  this  force  ceases  to  operate,  it  may  be  said  that  the 
right  or  power  ceases  to  exist. 
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CHAPTER  VIL 

OF  INTEREST  AND  USURY. 

Sect.  1.  —  Of  interest,  and  when  it  is  recoverable. 

Originally,  the  word  usury  meant  any  money  received  for 
the  use  of  other  money.  Whether  it  were  more  or  less,  such 
taking  was  thought  to  be  unlawful,  or,  at  least,  immoral.  In 
modern  times,  a  moderate  payment  for  the  use  of  money  has 
been  held  to  be  lawful;  and  to  this  the  name  of  interest  is 
given ;  or  rather,  such  payment  of  money  for  the  use  of  money, 
whether  it  be  more  or  less,  is  now  called  interest,  while  the 
word  usury  is  now  confined  to  the  taking  of  more  than  the  law 
allows. 

Now,  and  for  some  generations,  the  law  of  England  and  of 
this  country  not  only  permits  parties  to  bargain  for  a  certain 
rate  of  interest,  and  enforces  that  bargain,  but  it  makes  it  for 
them,  in  many  cases ;  that  is,  where  it  is  certain  that  money 
ought  now  to  be  paid,  and  ought  to  have  been  paid  long  since> 
the  law,  in  general,  implies  conclusively,  that,  for  the  delay  in 
the  payment  of  the  money,  the  debtor  promised  to  pay  legal 
interest,  (a) 

This  interest  is  allowed  on  money  withheld,  if  not  on  the 
ground  of  some  promise  to  pay  it,  express  or  implied,  then  as 
damages  for  default,  in  retaining  the  money  which  belongs  to 
another.  The  contract  may  be  implied  from  the  usage  of  a 
place,  or  of  a  trade,  (b)  or  from  the  course  of  dealing  between 
the  parties,  (c)  or  from  the  practice  of  one  party,  if  that  be 
known  to  the  other  party,  (d) 

(a)  ScUeck   v.   Trench,    1   Conn.   32;     Koons  w.  Miller,  3  Watts  &  S.  271 ;  Watt 
Reid  V.  Rensselaer  Glass  Factory,  3  Cow-    v.  Hoch,  25  Penn.  St.  411. 

en,  393,  5  id.  587 ;  Dodge  v.  Perkins,  9  (c)  Easterly  v.  Cole,  3  Comst.  602,  1 

Pick.   368.    And  see  Kennedy  v.  Bam-  Barb.  235. 

well,  7  Rich.  124.  {d)  M'Allistcr  r.  Rcab,  4  Wend.  483,  8 

(b)  Meecli  o.  Smith,  7   Wend.  315;  Wend.  109;  Easterly  u.  Cole,  stipro. 
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Among  the  cases  in  which  interest  has  been  allowed  for  the 
detention  of  a  debt,  the  following  may  be  considered  the  most 
important :  An  action  of  debt  on  a  judgment,  (e)  or  on  an  ac- 
count liquidated.  (/)  For  goods  sold,  interest  accrues  after  the 
day  of  payment,  (g-)  On  an  unsettled  claim,  after  a  demand 
of  payment.  (A)  For  rent  to  be  paid  at  a  fixed  time,  interest  is 
payable  from  the  time  the  rent  becomes  due,  (i)  even  if  it  be 
payable  in  specific  articles.  (_;')  For  money  paid  for  the  use  of 
another,  interest  is  due  from  the  time  of  payment,  (k)  So  it 
has  been  held  in  cases  of  money  lent.  (Z)  If  the  money  is  due 
now,  but  not  payable  until  some  act  of  the  promisee,  as  if  pay- 
able on  demand,  then  that  act  must  take  place  before  any  claim 
for  interest  can  accrue,  (m) 

The  guarantor  of  a  note  is  liable  for  interest  from  the  time 
that  he  is  notified  of  the  default  of  the  principal,  (■«)  and  per- 
haps from  the  date  of  the  default,  (o) 

In  England,  the  weight  of  authority  would  seem  to  establish 
the  rule,  that  interest  should  not  be  added  in  the  amount  of 


(c)  Klock  V.  Robinson,  22  Wend.  157  ; 
Prescott  V.  Parker,  4  Mass.  170;  Gwinn 
V.  Whitaker,  1  Harris  &  J.  754 ;  Hodg- 
don  V.  Hodgdon,  2  N.  H.  169.  And  see 
Nelson  v.  Felder,  7  Ricti.  Eq.  395. 

(/)  Blaney  v.  Hendrick,  3  Wilson,  205  ; 
Walden  v.  Sherburne,  15  Johns.  409, 
424;  Liotard  v.  Graves,  3  Caines,  226, 
234;  Elliott  v.  iWinott,  2  McCord,  125. 

((/)  Crawford  v.  Willing,  4  Dall.  286, 
289  ;  Bate  v.  Burr,  4  Harring.  (Del.),  130  ; 
forter  v.  Munger,  22  Vt.  191  ;  Easterly 
u.  Cole,  3  Comst.  502. 

(A)  iMcIIvaine  .,'.  Wilkins,  12  N.  H. 
474  ;  Gammel  v.  Skinner,  2  Gallis.  45  ; 
Barnard  v.  Bartholomew,  22  Pick.  291. 
See  Goff  y.  Rehoboth,  2  Cush.  475;  Pur- 
dy  V.  Philips,  1  Kern.  406. 

(i)  Clark  u.  Barlow,  4  Johns.  183; 
Williams  v.  Sherman,  7  AA'^end.  109; 
Dennison  v.  Lcc,  6  Gill  &  J.  383;  Elkin 
V.  Moore,  6  B.  Mon.  462  ;  Buck  o.  Fisher, 

4  Whart.  516. 

(j)  Lush  V.  Druse,  4  Wend.  313 ;  Van 
Rensselaer  v.  Jewett,  5  Denio,  135,  2 
Comst.  135  ;  Van  Rensselaer  v.  Jones,  2 
Barb.  643.     But  see  Pliilips  v.  Williams, 

5  Gratt.  259  ;  Dana  u.  Fiedler,  2  Kern. 
40. 

(it)  Gibbs  V  Bryant,!  Pick.  118;  Sims 


V.  Willing,  8  S.  &  R.  103;  Goodloe  v. 
Clay,  6  B.  Mon.  236  ;  Reid  v.  Rensselaer 
Glass  Factory,  2  Cowen,  39,  5  id.  587. 

(/)  Dilworth  V.  Sinderling,  1  Binney, 
488;  Liotard  v.  Graves,  3  Caines,  226; 
Reid  V.  Rensselaer  Glass  Factory,  2  Cow- 
en,  393,  5  id.  587  ;  but  in  Hubbard  v. 
Charlestown  Branch  R.  R.  Co.  11  Met. 
1 24,  where  a  party  had  overdrawn  money 
at  a  bank  by  mistake,  it  was  hold,  that  in- 
terest could  not  be  recovered  until  after 
demand  made  or  some  default  in  payment. 
See  Simonds  v.  Walter,  1  McCord,  97 ; 
King  V.  Diehl,  9  S.  &  R.  409.  See  1  Amer- 
ican Leading  Cases,  341,  where,  in  a  note 
under  Selleck  v.  French,  the  whole  sub- 
ject of  interest  is  thoroughly  considered. 

()h)  Jacobs  V.  Adams,  1  Dall.  52  ;  Hunt 
V.  Nevers,  1 5  Pick.  500 ;  Breyfogle  v. 
Beckley,  16  S.  &  R.  264;  Nelson  o.  Cart- 
mel,  6  Dana,  7  ;  Henderson  v.  Blanchard, 
4  La.  Ann.  23  ;  Livermore  v.  Rand,  6 
Foster,  85;  Hantz  c/.  The  York  Bank, 
21  Penn.  St.  291.  And  see  Purdy  c. 
Philips,  1  Kern.  406. 

(n)  Washington  Bank  v.  Shurtleff,  4 
Met.  30. 

(o)  Ackermann  u.  Ehrensperger,  16  M. 
&  W.  99. 
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damages,  unless  there  be  a  distinr+  contract  to  pay  interest;  (p) 
but  there,  also,  this  contract  niay  oe  implied  from  the  usage  of 
trade,  or  from  other  circumstances,  (q)  In  this  country,  the 
rule  seems  to  be  well  established,  that  whoever  receives  money 
not  his  own,  and  detains  it  from  the  owner  unlawfully,  must 
pay  interest  therefor.  Hence  a  public  officer,  retaining  money 
wrongfully,  is  chargeable  with  interest  during  the  time  of  such 
wrongful  detainer,  (r)  So  an  agent,  unreasonably  neglecting  to 
inform  his  principal  of  the  receipt  of  money,  is  liable  for  the 
interest  from  the  time  when  he  should  have  communicated  such 
information,  (s)  But  an  agent  is  not  generally  liable  for  in- 
terest on  funds  in  his  hands,  unless  he  uses  them,  or  is  in 
default  in  accounting  for  them,  (t)  Interest  is  recoverable  on 
money  fraudulently  obtained  and  withheld,  (u) 

In  some  of  our  States  the  statutes  allow  parties  to  a  contract 
to  make  their  own  bargain  as  to  the  rate  of  interest  to  be  paid, 
but  provide  a  legal  rate  where  no  special  bargain  is  made. 
Owing  to  this  state  of  the  law,  the  question  has  sometimes 
arisen,  what  rate  shall  be  charged,  in  cases  where  the  contract 
provides  for  a  higher  rate  than  the  legal  rate  up  to  the  time  of 
maturity,  but  is  silent  as  to  the  rate  to  be  charged,  after  the 
time  of  maturity  until  payment.  Upon  this  question  there  have 
been   diverse  decisions  by  the  different  courts ;    some  holding 

( p)  De  Bemales  v.  Fuller,  2  Camp.  426 ;  from  which  a  contract  for  interest  was  to 

Attwood  V.  Taylor,  1  Man.  &  G.  279,  note,  be  inferred,  has  interest  been  ever  given." 
In  De  Havilland  v.  Bowerbank,  1   Camp.         {7)  Eddowes  v.  Hopkins,  1  Doug.  375; 

50,    Lord    Ellenhoroiigh    said,    that    "He  Moore  y.  Voughton,  1  Stark.  487  ;  Blaney 

thought,  that  where  money  of  tlie  plain-  v.   Hendrick,    3   Wilson,  205,   2   W.   Bl. 

titF  had  come  to  the  hands  of  the  defend-  761.     Where  the  principal  is  to  be  paid 

ant  to  establish  a  right  to  interest  upon  it,  at  a  specific  time,  an  agreement  to  pay 

there   should   either   be  a  specific  agree-  interest  after  that  time  is  implied.     Rob- 

ment  to  that  effect,  or  .something  should  inson  u.   Bland,  2  Burr.  1086 ;  Cahon  v, 

appear  from  which  a  promise  to  pay  in-  Bragg,   15    East,  226,  per  Lord  Ellenbo' 

terest  might  be  inferred,  or  proof  should  rowih;  Boddam  v.  Riley,  2   Bro.  Ch.  2; 

be  given  of  the  money  being  used."     In  Mountford  v.  WiUes,  2  ]i.  &  F.  337. 
Calton    I).    Bragg,   15    East,    253,   Lord         (i-)   Commonwealth   u.   Crevnr,  3  Bin- 

EilcnhnroiDjh   said,    "Lord    ilansfield    sat  ney,  123  ;  Crane  f.  Dygert,  4  Wend.  675 , • 

here  for  upwards  of  thirty  years;  Lord  iuH-  People  v.  Gashcric,  9  Johns.  71 ;  Hudson 

yon  for  above  thirteen   years,  and  I  have  v.  Tenney,  6  N.  H.  456. 
now  sat  here  for  more  than  nine  years ;         (s)  Dodge  v.  Perkins,  9  Pick.  368. 
and  during  this  long  course  of  time,  no         (!)  EUory  v.  Cunningham,  1   Met.  112; 

case   has  occurred  where,  upon  a  simple  Bedell  c.  Janney,  4   Gilman,  193;  Wil- 

contract   of   lending,   without  an   agree-  liams  v.  Storrs,  6   Johns.  Ch.  353. 
ment  for  payment  of  the  principal  at  a         (u)   Wood  v.  Robbins,   H   Mass.   504 

certain  time,  or  for  interest  to  run  imme-  See  supra,  note  {b). 
diately,   or   under   special   circumstances 
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that  the  rate  fixed  by  the  terms  of  the  contract  shall  govern 
for  the  time  after  the  breach,  and  others  that  the  rate  fixed  by- 
law shall  then  prevail.  The  Supreme  Court  of  the  United 
States,  reversing  the  decision  of  the  Territorial  Courts  of  Min- 
nesota, has  decided,  that  the  rate  provided  by  statute  shall 
prevail,  (v) 

Generally,  where  unliquidated  damages  are  demanded,  in- 
terest is  not  payable;  nor  is  it  in  actions  grounded  on  tort. 
But  even  in  these  actions,  it  is  true  that  interest  is  excluded 
in  name  rather  than  fact.  That  is,  the  jury  may  make  use  of 
it  in  their  own  estimate  of  damages,  if  all  the  circumstances 
of  the  case  lead  to  the  inference  that  there  was  a  contract  or 
understanding  that  interest  should  be  paid,  or,  if  they  should 
be  satisfied  that  the  plaintiff  would  not  be  adequately  and 
justly  compensated  or  indemnified  without  the  allowance  of 
interest,  (w) 


(v)  Brewster  v.  Wakefield,  22  How.  118, 
See  also,  Macomber  v.  Dunham,  8  Wend. 
550  ;  U.  S.  Bank  t'.  Chapin,  9  Wend.  471 ; 
Ludwick  V.  Huntzinger,  5  Watts  &  S.  51. 
Contra,  Keene  u.  Keene,  3  C.  B.  N.  s.  143 ; 
Gibbs  V.  Fremont,  9  Exch.  25,  20  Eng.  L. 
&  B.  555 ;  ICohler  v.  Smith,  2  Cal.  597  ; 
Pridgen  v.  Andrew,  7  Tex.  461  ;  Hopkins 
V.  Crittenden,  10  Tex.  189;  Kilgore  v. 
Powers,  5  Blackf.  22  ;  Chinn  v.  Hamilton, 
Hempst.  0.  C.  438 ;  and  Brewster  v.  Wake- 
field, 1  Minn.  352,  the  case  mentioned  in 
the  text  as  reversed. 

(w)  Arnott  v.  Redfern,  3  Bing.  353  ; 
Dox  V.  l)ey,  3  Wend.  356 ;  Hull  v.  Cald- 
well, 6  J.  J.  Marsh.  208 ;  Sargent  v. 
Franklin  Ins.  Co.  8  Pick.  90.  In  An- 
cruin  V.  Slone,  2  Specrs,  594,  Frosl,  J., 
in  delivering  the  opinion  of  the  court, 
said  :  "  The  first  [ground  of  appeal], 
presents  the  question  of  law,  whether,  in 
a  special  action  on  the  case,  in  assumpsit 
on  a  wairanty  of  soundness,  interest  is 
recoverable  eo  nomine.  It  is  necessary  to 
the  allowance  and  estimate  of  interest,  to 
ascertain  the  sum  due,  and  the  time  when 
payable.  Accordingly,  all  engagements 
or  acknowledgments  in  writing,  express- 
mg  the  sum  due  and  the  time  of  payment, 
have  been  recognized  as  liquidated  de- 
mands, and  on  them  it  has  been  permitted 
to  recover  interest  by  way  of  damages. 
Interest  has  also  been  allowed  in  liabili- 
ties to  pay  money,  though  not  in  writing, 


if  the  sum  is  certain  or  capable  of  being 
reduced  to  certainty,  from  the  time  when, 
either  by  the  agreement  of  the  parties  or 
the  construction  of  law,  the  payment  was 
demandable.  As  in  cases  of  money  had 
and  received,  paid  for  the  nse  of  another  ; 
or  by  mistake,  or  on  an  account  stated  ; 
and  on  operi  accounts  by  express  agree- 
ment ;  and  when,  by  the  course  of  dealing 
between  the  parties  or  the  usage  of  trade, 
such  agreements  may  be  inferred.  The 
time  of  payment  mus^also  be  determined, 
either  by  the  agreement  of  the  parties,  the 
course  of  dealing  between  them,  by  known 
custom,  or  the  usage  of  trade.  Thus, 
open  accounts  do  not  bear  interest,  though 
the  sum  is  certain ;  because  by  custom 
the  credit  is  indefinite.  But  if  there  be 
an  agreement  expressed  or  implied,  it  is 
allowed  accordingly.  It  is  not  recover- 
able on  a  quantum  meruit,  for  work  and 
labor,  nor  quantum  valebant,  for  goods  sold, 
nor  on  a  verbal  contract  to  pay  a  sum  cer- 
tain for  rendering  a  service,  1  Hill,  393  : 
nor  on  a  due-bill,  payable  on  demand, 
though  expressed  to  be  for  a  loan  of 
money,  on  the  day  of  the  date,  except 
from  the  time  of  demand,  2  Bail.  276  : 
nor  on  a  balance  of  a  factor's  account, 
due  to  his  employer,  except  from  the  time 
of  demand.  1  'Hill,  400.  Other  cases 
might  be  addu<;ed  to  show  that  the  gen- 
eral rule  is  to  allow  interest,  eo  nomine, 
only  on  money  demands  certain  or  capa- 
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SECTION    II, 


WHAT   CONSTITUTES    USURY. 


The  statutes  of  usury  in  this  country  have  been  copied,  in 
substance,  but  with  more  or  less  variation  of  form,  from  the  12 
Anne,  stat.  2,  ch.  16,  which  provides,  that  no  person  shall  take, 
directly  or  indirectly,  upon  any  contract,  "  for  loan  of  any 
moneys,  wares,  merchandise,  or  other  commodities  whatsoever, 
above  the  value  of  five  pounds  for  the  forbearance  of  one  hun- 
dred pounds  for  a  year,  and  so  after  that  rate  for  a  greater  or 
lesser  sum,  or  for  a  longer  or  shorter  time  ;"  and  that  "  aU 
bonds,  contracts,  and  assurances  whatsoever,  for  payment  of 
any  principal,  or  money  to  be  lent,  or  covenanted  to  be  per- 
formed, upon  or  for  any  usury,  whereupon  or  whereby  there 
shall  be  reserved  or  taken  above  the  rate  of  five  pounds  in  the 
hundred,  as  aforesaid,  shall  be  utterly  void ; "  and  further  pro- 


ble  of  being  reduced  to  certainty,  and 
payable  at  a  definite  time,  either  ex- 
pressly or  impliedly.  There  may  be 
some  exceptions  to  the  rule,  and  its  appli- 
cation has  been  extended  by  construction 
of  law.  Thus,  on  a  breach  of  warranty, 
if  the  contract  is  rescinded  by  a  tender  of 
the  property  to  the  seller,  indebitatus  as- 
sumpsit will  lie  for  the  price  paid,  as 
money  had  and  received  by  the  vendor  to 
the  use  of  the  vendee,  and  interest  may  be 
recovered.  And  in  covenant,  on  a  war- 
ranty of  title,  interest  may  be  found,  in 
addition  to  the  value,  for  a  total  or  partial 
eviction.  These  cases  proceed  on  the 
ground  of  a  rescission  of  contract  and  ics- 
titution  to  the  plaintiff  of  the  price  paid. 
But  a  special  assumpsit,  on  a  warranty 
of  soundness,  for  damages,  is  subject  to 
the  rule  governing  actions  sounding  in 
damaf;es,  that  interest  is  not  recoverable 
eo  nuiiiiiir.'*  In  Holmes  v.  Misroon,  1 
Const.  R.  21,  3  Brev.  209  ;  which  was 
a  special  assumpsit,  tlie  law  is  thus  af- 
firmed by  Nott,  J. :  "  This  was  a  special 
action  on  the  case,  sounding  altogether  in 
damages,  and  therefore  could  not  carry 
interest.     I  think  the  jury  might  have 


made  the  value  of  the  property  and  inter- 
est thereon  tlie  measure  of  damages,  and 
found  a  verdict  for  the  aggregate  amount; 
but  no  law  has  been  introduced  to  show 
that  they  could  give  interest  eo  nomine^  in 

an  action  of  this  sort To  the 

argument,  if  interest  may  be  allowed  in 
the  aggregate  damages  found  by  a  ver- 
dict, wliy  may  it  not  be  allowed  eo  nomine  f 
The  re])iy  is,  the  law  does  not  inquire  into 
the  particulars  of  a  verdict  for  damages, 
and  in  some  cases  interest  furnishes  a  jnst 
and  convenient  measure  for  the  jury.  But 
it  is  a  stated  compensation  for  the  use  of 
money,  and  as  it  cannot  be  separated, 
even  in  idea,  from  debt,  seems  not  prop- 
erly incident  to  uncertain  and  contingent 
damages.  The  distinction  is  admitted  to 
be  one  of  form,  depending  upon  the  form 
and  cause  of  action."  In  the  same  way, 
intei'est  may  be  taken  into  account  by  the 
jury,  in  assessing  damages  in  trespass  and 
trover  ;  Hyde  v.  Stone,  7  AVcnd.  354  ; 
Beals  V.  Guernsey,  8  Johns.  446  ;  Ken- 
nedy V.  Whitwell,  4  Pick.  466.  And  in 
replevin  ;  Rowley  v.  Gibbs,  14  Johns. 
38.^  ;  Suydam  v.  Jenkins,  3  Sandf.  614. 
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vides,  that  any  person  who  shaU  take  more  than  five  pounds  per 
cent.,  contrary  to  the  provisions  of  the  statute,  shall  forfeit  and 
lose  for  every  such  offence  the  treble  value  of  the  moneys,  wares, 
merchandises,  and  other  things  so  lent,  (x)  Our  statutes  differ 
greatly  as  to  the  amount  which  may  be  taken  or  received,  the 
legal  interest  in  each  State  being  intended  to  represent  the  fair 
worth  of  money,  and  that  varying  greatly  in  different  parts  of 
this  country.  They  differ  also  very  much  in  the  penalties  with 
which  they  visit  the  offence  of  usury. 

Originally,  the  principle  of  the  statute  of  Anne  was  adopted 
generally,  if  not  universally,  and  the  whole  debt  forfeited. 
Afterwards,  there  was  a  considerable  relaxation  in  this  respect; 
but  with  some  fluctuation  and  a  return  to  severity ;  and  now, 
usury  works,  generally,  a  forfeiture  of  the  usurious  interest  and 
some  part  of  the  principal,  or  the  lawful  interest  by  way  of 
penalty. 

The  simplest  definition  of  usury  is,  the  taking  of  more  inter 
est  for  the  use  of  money  than  the  law  allows.  There  must 
therefore  be  the  use  of  money;  which  may  be  by  a  loan,  or  by 
the  continuance  of  an  existing  debt.  That  is,  one  may  now 
lend  money  to  another,  and  so  give  him  the  use  of  it,  or  may 
agree  with  him  that  he  shall  not  now  repay  a  sum  which  has 
become  due,  and  so  permit  him  to  use  it.  (y)  To  the  one  or 
the  other  of  these  classes  all  contracts  for  the  use  of  money 
may  be  referred.  And,  to  constitute  the  offence  of  usury,  there 
must  be  an  agreement  that  he  who  has  the  use  of  the  money 

(x)  By  the  3  &  4  Will.  4,  o.  98,  s.  7,         (//)  It  is  well  settled,  that  if  there  be  a 

and  2  &  3  "Vict.  c.  37,  enlarging  the  stat-  contract  for  the  payment  of  illegiil  inter- 

uto  of  William,  all  contracts  were  taken  est,  for  the  farther  forbearance  of  a  debt 

from  the  operation  of  the  statute  of  Anne,  at  that  time  existing,  or  if  money  be  aetu- 

except  those  contained  in  bills  of  exchange  ally  paid  for  such  forbearance,  it  is  usury. 

and  promissory  notes  !)aving  more  than  Parker  w.  Ramsbottom,  .5  Dowl.  &  R.  133, 

twelve  months  to  ran,  those  for  the  loan  of  3  B.  &  C.  257,  post,  p.  1 10,  n.  (  /") ;  lOvans 

money  less  in  amountthan  the  sum  often  v.  Negley,  13  S.  &  R.  218;  Hanoock  v. 

pounds  sterling;  and  excepting  also  con-  Hodgson,3  Scam.  333;  Carlis  u.  M'Laugh- 

tracts  for  "  the  loan  or  forbearance  of  any  lin,  1  D.  Chip.  Ill  ;  Seneca  County  Bank 

money  upon  security  of  any  lands,  tene-  v.  Schermerhom,  1  Denio,  135;  Gray  v. 

ments,  or  hereditaments,  or  any  estate  or  Belden,  3  Fla.  110;    Craig  i'.  kewitt,  7 

interest  therein."     Any  usurious  contract  B.  Mon.'475;  Young  w.  Miller,  7  B.  Mon. 

is  therefore  valid   in  England,  with   the  540.     See   also,  Pollard  v.  Scholy,  Cro, 

above  excepted  cases.     Thibaalt  v.  Gib-  Eliz.  20. 
son,  12  M.  &  W.   88;  Semple  v.   Corne- 
wall,  10  Exch.  617,  29  Eng.  L.  &Eq.  43R 
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shall  pay  to  the  owner  of  it  more  than  lawful  interest ;  that  is, 
more  than  the  law  permits  to  be  paid  for  the  use  of  money. 


SECTION   III. 

IMMATERIALITY   OF   THE   FORM   OF   THE   CONTRACT. 

It  is  entirely  immaterial  in  what  manner  or  form,  or  under 
what  pretence  this  is  done.  (2)  And  countless  are  the  devices 
by  which  usurers  endeavor  to  avoid  the  provisions  of  the  stat- 
ute ;  as  by  lending  a  thousand  dollars  on  a  note  for  a  year  at 
lawful  interest,  and  immediately  receiving  half  of  it  back  again 
in  payment ;  or  by  selling  some  property,  at  the  time  of  the 
loan,  at  an  exorbitant  price,  (a)     In  these  cases  a  nice  distinction 


{z)  Symonds  v.  Cockerill,  Noy,  151  ; 
Burton's  case,  5  Rep.  69 ;  Kichaixls  v. 
Brown,  Cowp.  770;  Doe  d.  Mctcalf  v. 
Brown,  Holt,  N.  P.  295 ;  Marsh  v.  Mar- 
tindale,  3  B.  cSb  P.  154.  In  Floyer  v. 
Edwards,  Cowp.  112,  Lord  Mtmsfield 
said:  "In  all  questions,  in  whatever  re- 
spect repugnant  to  the  statute,  we  must 
get  at  the  nature  and  substance  of  the 
transaction  ;  tlie  view  of  the  parties  must 
be  ascertained,  to  satisfy  the  court  that 
there  is  a  loan  and  borrowing ;  and  tliut 
the  substance  was  to  borrow  on  the  one 
part  and  to  lend  on  the  other,  and  where 
the  real  truth  is  a  loan  of  money,  the  wit 
of  man  cannot  find  a  shift  to  take  it  out 
of  the  statute.  If  the  substance  is  a  loan 
of  money  nothing  will  protect  the  taking 
more  tlian  five  per  cent.,  and  though  the 
statute  mentions  only  '  for  loan  of  moneys, 
wares,  merchandise,  or  otlier  commodi- 
ties,' yet,  any  other  contrivance,  if  the 
substance  of  it  be  a  loan,  will  come  under 
the  word  '  indirectly.' "  And  in  Scott  v. 
Lloyd,  9  Pet.  446,  in  which  the  bona 
fide  purchase  of  an  annuity  is  admitted  to 
be  valid,  although  more  than  si.K  per  cent, 
profit  be  secured.  Marshall,  C.  J.,  said: 
"  Yet  it  is  apparent,  that  if  giving  this 
form  to  the  contract  will  afford  a  cover 
which  conceals  it  from  judicial  investiga- 
tion, the  statute  would  become  a  dead 
letter.  Courts,  therefore,  perceived  the 
necessity  of  disregarding  the  form  and  ex- 


amining into  the  real  nature  of  the  trans- 
action. If  that  be  in  fact  a  loan,  no  shift 
or  device  will  protect  it."  See  also,  Tate 
V.  WeUings,  3  T.  R.  531  ;  Chesterfield  v. 
Jans.sen,  1  Atk.  340;  Lawley  y.  Hooper, 

3  Atk.  278  ;  Drew  v.  Power,  1  Sch.  &  L. 
182  ;  Hammett  v.  Yea,  1  B.  &  P.  151 ; 
Mansfield  v.  Ogle,  24  Law  J.  n.  s.  Ch. 
4.i0,  31  Eng.  L.  &  Eq.  357  ;  Douglass  v. 
McChesncy,  2  Rand.  112;  Andrews  v. 
Pond,  13  Pet.  65;  Tyson  v.  Rickard,  3 
Harris  &  J.  113;  Bank  of  the  U.  S.  v. 
WaL'nener,  9  Pet.  378  ;  Bank  of  U.  S.  v. 
Owens,  2  Pet.  536,  .537  ;  Lloyd  v.  Scott, 

4  Pet  226 ;  Shober  v.  Hauser,  4  Dev.  & 
Bat.  91  ;  Delano  v.  Rood,  1  Gilman,  690; 
Siianlding  v.  Bank  of  Muskingum,  12 
Ohio,  544  ;  Pratt  /•.  Adams,  7  Paige,  615; 
Dowdall  V.  Lenox,  2  Edw.  Ch.  267  ;  Sey- 
mour V.  Strong,  4  Hill,  255  ;  per  Cowen, 
J.,  4  Hill,  475  ;  Ely  v.  M'Clung,  4  Port. 
Ala.  128;  Clarkson  w.  Garland,  1  Leigh, 
147;  Steptoo  v.  Harvey,  7  Leigh,  501; 
Brown  o.  Waters,  2  Md.  Ch.  Dec.  201 ; 
Wriglit  u.  McAlexander,  1 1  Ala.  236  ; 
Williams  v.  Williams,  3  Green,  N.  J.  255  ; 
Hcytle  V.  Logan,  1  ^.  K.  Marsh.  529; 
Brown  v.  Nevitt,  27  Sliss.  801 . 

(a)  See  Lowe  v.  Waller,  Dong.  736. 
In  this  case  the  defendant  applied  several 
times  to  Harris  &  Stratton  to  obtain  the 
discount  of  a.  bill  for  £200,  wlio  had  re- 
plied that  they  could  not  advance  money, 
but  only  goods.     Subsequently  the  de- 
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has  been  made  as  to  the  onus  of  proving  value.  In  general, 
the  lender  or  nominal  seller  is  not  called  upon  to  prove,  that  the 
value  of  the  goods  purporting  to  be  sold  and  delivered  instead 
of  the  whole  or  a  part  of  the  money  required,  was  great 
enough  to  relieve  the  contract  from  usury ;  {b)  but,  if  it  is  shown 
that  the  borrower  was  compelled  to  receive  the  goods,  this  casts 
suspicion  on  the  transaction,  and  the  lender  is  now  obliged  to 
exculpate  himself  by  proof  of  their  value,  (c)     Where,  however, 


fendant  agreed  to  take  a  certain  quantity 
of  goods,  which  were  delivered  to  liim, 
and  the  hill  of  exchange  delivered  to  Har- 
ris &  Stratton,  tojjether  with  collateral 
Becurity  for  its  payment.  The  goods 
were  disposed  of  by  the  defendant  to  an 
auctioneer  for  £12().  In  an  action  upon 
the  bill,  against  the  defendant,  to  which 
the  defence  of  usury  was  pleaded.  Lord 
Mansfield  directed  the  jury  that  they  were 
to  consider,  whether  the  transaction  be- 
tween the  defendant  and  Hanis  &  Strat- 
ton, was  not,  in  truth,  a  loan  of  money, 
and  the  sale  of  goods  a  mere  contrivance 
and  evasion.  The  jury  having  found  the 
contract  usurious,  a  rule  for  a  new  trial 
was  granted,  and  subsequently  Lord 
Mansfield  delivered  the  opinion  of  the 
court  discharging  the  rule.  In  Barker  v. 
Vansomnier,  1  Brown,  Ch.  149,  the  plain- 
tiff had  given  a  promissory  note  to  Van- 
sommer  &  Co.  for  i2,22.i,  upon  receiving 
from  them  silks  valued  by  the  parties  at 
that  amount,  but  wliich  were  sold  by  the 
plaintiff  for  £799.  This  bill  was  brought 
by  the  plaintiff  to  have  the  note  given  up. 
Lord  Thurlow  said,  that  the  court  was  to 
inquire  whether,  under  the  mask  of  trad- 
ing, this  was  not  a  method  of  lending 
money  at  an  extraordinary  rate  of  interest, 
and  that  there  was  not  a  doubt  that  the 
transaction  was  merely  for  the  purpose  of 
raising  money.  A  decree  for  relief  was 
made.  In  Doe  d.  Davidson  v.  Barnard, 
1  Esp.  11,  which  was  an  action  upon  a 
mortgage,  the  defendant  proved  that  the 
mortgage  debt  was  the  delivery  of  stock 
to  the  defendant,  at  75  per  cent,  on  its 
value,  which  he  was  compelled  to  sell  at 
73  per  cent.,  the  market  price  at  that  time. 
Lord  Keni/on  held  the  transaction  clearly 
usurious.  Sec  also,  Pratt  v.  Willey,  1 
Esp.  40.  The  proposition,  that  where 
upon  negotiations  for  a  loan  the  borrower 
receives  depreciated  bank-notes,  or  prop- 
erty of  any  kind  of  a  less  value  than  the 
nominal  amount  of  the  loan,  such  trans- 


action is  usurious,  is  supported  by  the 
following  American  authorities:  Delano 
V.  Rood,  1  Gilman,  690 ;  Morgan  v. 
Schermerhorn,  1  Paige,  544;  Grosvenor 
V.  Elax  &  Hemp  Manuf.  Co.  1  Green, 
Ch.  453;  Valley  Bank  v.  Stribling, 
7  Leigh,  26  ;  Greenhow  v.  Harris, 
6  Munf.  472 ;  Archer  v.  Putnam,  12 
Smedes  &  M.  286  ;  Swanson  v.  White,  5 
Humph.  373 ;  Anonymous,  2  Desaus. 
333  ;  Bank  of  U.  S.  v.  'Owens,  2  Pet.  527 ; 
Rose  V.  Dickson,  7  Johns.  196 ;  Dry  Dock 
Bank  v.  Amer.  Life  Ins.  &  Trust  Co.  3 
Comst.  344;  Douglass  v.  McChesney,  2 
Rand.  109;  Stribling  v.  Bank  of  the  Val- 
ley, 5  Rand,  132;  Ehringhaus  v.  Ford,  3 
Ir'ed.  522  ;  Eagleson  v.  Shotwell,  1  Johns. 
Ch.  536;  Pratt  v.  Adams,  7  Paige,  615; 
Weatherhead  v.  Boyers,  7  Yerg.  545 ; 
Collins  V.  Secreh,  7  T.  B.  Mon.  335; 
Burnham  v.  Gentrys,  id.  354 ;  Warfield  v. 
Boswell,  2  Dana,  224 ;  Moore  v.  Vance, 
3  Dana,  366,  367  ;  Vail  v.  Heastis,  14  Ind. 
607.  But  where  the  transaction  is  a  sale, 
and  not  a  shift  to  cover  a  loan,  depreciated 
bank-notes  or  stock  may  be  disposed  of  at 
a  rate  above  their  current  market  value 
without  usury.  Bank  of  U.  S.  v.  Wag- 
gener,  9  Pet.  400 ;  Willoughby  v.  Com- 
stock,  3  Edw.  Ch.  424.  And  where  the 
discount  upon  uncurrent  money  is  very 
trifling,  and  the  same  will  pass  in  the  mai'- 
ket  in  the  way  of  trade,  it  seems  that 
its  reception  at  par  is  no  violation  of  the 
statute.  Slosson  v.  Duff,  1  Barb.  432. 
Or  if  the  borrower  has  the  option  of  re- 
turning the  depreciated  bank-notes  at  the 
same  rate  at  which  he  received  them,  this 
it  seems  prevents  the  transaction  from 
being  usurious.  Caton  v.  Shaw,  2  Harris 
&  G.  13. 

(6)  Rich  V.  Topping,  1  Esp.  176  ; 
Coombe  v.  Miles,  2  Camp.  553 ;  Grosvenor 
V.  Flax  &  Hemp  Manuf.  Co.  1  Green, 
Ch.  453. 

(c)  Hargreaves  v.  Hutchinson,  2  A.  & 
E.  12;  Davis  v.  Hardacre,  2  Camp.  375. 
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as  in  the  case  just  supposed,  goods  are  delivered  and  received 
as  a  part  or  the  whole  of  the  money  advanced,  and  the  borrower 
sells  them,  he  cannot  keep  the  price  by  proving  the  contract  to 
be  usurious,  nor  is  he  answerable  for  them  in  their  value  at  the 
time  they  were  delivered  ;  but  for  what  he  actually  receives  ;  as 
it  is  considered  that  they  were  given  him  to  be  sold.  Some  of 
the  devices  resorted  to  it  is  difficult  to  detect  or  to  prevent ;  but 
in  all  cases,  the  only  question  for  the  jury  is,  has  one  party  had 
the  use  of  the  money  of  the  other,  and  has  he  paid  him  for  it 
more  than  lawful  interest,  in  any  way  or  manner.  And  in  this 
determination  the  contract  will  not  be  held  good,  merely  be- 
cause, upon  its  face,  and  by  its  words,  it  is  free  from  taint,  if 
substantially  it  be  usurious ;  nor,  if  it  be  in  words  and  form 
usurious,  will  it  be  held  so,  if  in  substance  and  fact  it  is  entirely 
legal,  (d)  And  these  questions  are  for  the  jury  only,  who  must 
judge  of  the  intention  of  the  parties,  which  lies  at  the  founda- 
tion of  the  inquiry,  from  all  the  evidence  and  circumstances,  (e) 
And  the  questions  which  are  presented  thus  are  sometimes 
extremely  nice.  Thus  a  contract  to  borrow  stock,  valued  at 
more  than  the  market  price,  and  to  pay  lawful  interest  on  this 
valuation,  would,  in  our  opinion,  be  usurious,  although  the  in- 
terest reserved  might  be  no  more  than  the  stock  earns;  (/)  but, 

In  this  case  the  defendant  applied  to  the  were  estimated   at   a  sum  for  wliicli   he 

phiintiffto  discount  a  bill  of  exchanjj;e  of  could  render  them  available  upon  a  resale, 

£700  for  him.     The  plaintiff  refused  to  not  at  what  miylit  possibly  be  a  fair  price 

do  so  unless  the  defendant  would  take  a  to   charge  to  a  purchaser  wlio    stood   in 

clieck   for   £■^50,  a   promissory    note   for  need  of  them." 

£286,  and  a    landscape    in   imitation    of  [il]   Per  Lord  TmUrden,  C.  J.,  Beete  v. 

Poii.isin,  to  ho  valued  at  £150.     The  ac-  Bid^ood,   7   U.    &  C.    458;    Andrews    u. 

tion  was  broui^ht  by  the  plaintilf  upon  the  Pond,  l.'J  l\'t.  76. 

bill.     Jjonl  Ellenborouijh  said:   "  Wliero  a         (<-)   Due  d.  Metcalfe  r.  Brown,  1  Holt, 

party  is  compelled  to   take  L^oods,  in  dis-  N,    1'.    'J'.)') ;    Maslermaim    v.    Cowrie,    3 

•lounlint!,  a  bill  of  exchange,  1  think  a  ]>re-  Camp.  48.'<  ;   ('aiv.tairs  r.  Stein,  4  M.  c&  S. 

sumiition    arises    that   the    transaction    is  \^.V>  :     Smith    v.    Brusli,    8    Jolms.    84; 

usurious.      To    rebut    this    presumption,  Thomas  r.  Catheral,  .5   Gill  .&.  J.  :2:) ;  Ty- 

evidence  should  be  t;iven  of  the  value  of  son  r.  Kiikard,  3   llarris  &  J.  lO'J  ;    Ste- 

the  ynocls  by  the  person  who  owes  on  the  vciis  y.  Davis,  3  Met.  211;  Andrews  v. 

bill.     In  the  present  ease  I  must  re(|uire  Pond,  13  l-*et.  7r>,  77. 
such  evidence  to  be  adduced;  and  I  wish         ( /')   In  Parker  c.  Kamsbottom,  .5  Dowl. 

it  may  be  understood  that,  in  similar  cases,  &  il.   138,  3  B.  &  C.  257,  B  &  C  being 

this  is  the  rule  by  which  I  sliall   he  gov-  indebted    to    the  jilaintitf  for  .£15,000,  in 

erned  for  the  future.     When  a  man  goes  stock  previously  advanced,  it  w.is  :igrced 

to   get  a  bill  discounted,  his  object  is  to  between  the  parties  that  B  &  C  should  bo 

procure  cash,  not   to   encumber  himself  released  from  re]ilacing  the  stock,  and  that 

with  goods.    Therefore,  if  goods  are  forced  instead  thereof  they  should  account  for  it 

upon  him,  I  must  have  proof  that  they  in  money,  at  the  value  of  £10,000,  paying 
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if  the  stock  be  sold,  and  the  money  arising  be  loaned,  with  an 
agreement  to  replace  the  stock  on  a  certain  day,  and  to  pay 
such  interest  as  the  stock  would  have  earned  in  the  mean  time, 
it  is  not  usm-ious.  (g) 

So,  one  may  lend  stock  to  be  replaced ;  (h)  or  he  may  lend 
the  price  which  it  is  sold  for ;  or  he  may  give  the  borrower  the 
option,  either  to  replace  the  stock,  or  repay  the  money,  with  in- 


5  per  cent,  interest  thereon  until  the  prin- 
cipal and  all  interest  should  be  repaid. 
At  the  date  of  this  agreement  tlie  market 
value  of  the  stock  was  only  £8,400.  The 
plaintiff  claimed,  upon  the  issue  in  this 
case,  to  prove,  under  a  commission  of 
banliruptcy  against  B  and  C,  the  amount 
of  his  claim  under  this  agreement.  Abbott, 
C.  J.,  said  :  "  It  appears  to  me  that  tlie 
agreement  is  clearly  void  for  usury,  be- 
cause it  secures  to  the  plaintiff  the  sum  of 
£10,000  as  the  value  of  the  stock  then  re- 
maining to  be  replaced,  though  the  real 
value  of  that  stock  was  then  only  £8,400." 
Baijleij,  J.,  said :  "  I  entertain  no  doubt 
that  the  agreement  was  Usurious,  and  con- 
sequently void.  The  statute  evidently 
applies  to  loans  of  goods,  or  any  thing  that 
can  be  called  money's  worth,  as  well  as 
loans  of  money  itself.  In  tliis  case  the 
original  bargain  was  for  the  return  of  a 
loan  of  stock,  which  was  a  perfectly  legal 
bargain ;  that  stock,  wlien  first  sold  out, 
produced  £10,000,  but  wlien  the  second 
bargain  was  made  it  was  worth  only 
£8,400 ;  therefore  at  that  time  the  plaintiff 
was  lending  a  stock  worth  £8,400  only, 
and  stipuUiting  to  be  repaid  by  £10,000, 
witli  legal  interest  on  that  larger  sum. 
Tliat  was  certainly  usurious."  In  Astor 
V.  Price,  19  Mart.  (La.),  408,  which  was 
an  action  on  certain  hills  of  exchange,  the 
defence  was  usury.  The  consideration  for 
tlie  bills  was  a  loan,  purporting  to  be 
$G4,0U0,  for  which  the  plaintiff  charged 
interest ;  but  he  disbursed  only  SS,850  in 
cash,  and  the  remainder  of  the  loan  was 
United  States  Bank  stock,  at  the  rate  of 
$105|  per  share,  when  the  market  value 
at  that  time  was  only  $104^  or  there- 
abouts. The  court  held  the  transaction 
usurious  and  the  bills  void. 

(9)  Tate  v.  Wellings,  3  T.  R.  531. 
Here  the  defendant  applied  to  the  plain- 
titt"s  testator  to  boiTow  money,  the  tes- 
tator agreed  to  let  him  have  it,  but  told 
him  that  he  should  expect  the  same  inter- 
est which  he  received  in  the  short  annu- 
ities,  namely,   8^   per  cent.,  and  which. 


being  assented  to,  it  was  agreed  that  tlio 
money  should  be  raised  by  a  sale  of  short 
annuities,  to  the  amount  of  £900,  which 
the  defendant  was  to  replace,  in  the  same 
stock,  by  the  l.st  of  September,  1785  ;  bat 
if  it  Avere  not  replaced  by  that  time,  he 
was  then  to  repay  that  sum  on  the  first  of 
January,  1786,  and  in  the  mean  time  to 
pay  such  interest  as  the  stock  would  have 
produced.  The  jury  having  found  that 
the  transaction  ivas  an  honest  loan  of 
stock,  the  court  refused  to  disturb  the 
verdict.  Aslihurst,  J.,  said  :  "  The  ques- 
tion is,  whether  this  transaction  was  mere- 
ly colorable,  and  intended  as  a  loan  of 
money,  upon  which  usurious  interest  was 
to  be  taken,  or  a  loan  of  stock.  It  ap- 
peared from  the  evidence,  that  in  substance 
this  was  a  loan  of  stock.  The  agreement 
was,  that  the  defendant  should  have  the 
use  of  the  money,  which  was  the  produce 
of  the  stock,  paying  the  same  interest 
which  the  stock  would  have  produced, 
with  liberty  to  replace  the  stock  on  a  cer- 
tain day,  till  which  time  the  lender  was  to 
run  the  risk  of  the  fall  of  the  stocks ;  but 
he  stipulated  that,  if  it  were  not  replaced 
by  that  time,  he  would  not  run  that  risk 
any  longer,  but  would  be  repaid  the  sum 
advanced,  at  all  events.  And  from  this 
contract  he  derived  no  advantage,  for  he 
was  only  to  receive  in  the  mean  ti.Tie  the 
same  interest  which  the  stock  would  have 
produced.  Now,  though  this  might  have 
been  used  as  a  color  for  usury,  it  was  a 
question  for  the  consideration  of  the  jury, . 
and  they  have  negatived  it." 

(/i)  Forrest  v.  Elwes,  4  Ves.  492.  In 
this  case  £8,000  old  South  Sea  annuities 
were  loaned,  the  value  at  the  time  being 
£7,170,  and  a  bond  given  by  the  borrower 
to  replace  the  stock  in  six  months,  and  in 
the  mean  time  to  pay  lawful  interest  on 
£7,170.  It  was  contended,  that  the  bond 
was,  upon  the  face  of  it,  a  usurious  con- 
tract ;  but  the  point  was  afterwards  given 
up,  and  the  Master  of  the  Rolls  decreed 
the  bond  good. 
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terest ;  but  if  he  reserves  this  option  to  himself,  it  is  held  to  be 
usurious,  (i)  The  lender  may  lend  stock,  and  reserve,  by  way 
of  interest,  the  dividends  which  would  be  paid  on  it,  whatever 
they  may  be,  provided  he  agrees  at  the  time  of  the  loan  to  take 
them  ;  (j)  for  they  may  be  more  or  less  than  the  interest  ;  but 
he  cannot  conti'act  that  he  shall  have  them,  if  more  than  the  in- 
terest, and  if  less,  so  much  more  as  shall  make  the  whole 
amount  received  equal  to  legal  interest. 

If  a  contract  be  in  part  for  usurious  interest,  and  it  is  madb 
by  two  instruments,  one  promising  to  pay  the  principal,  with  or 


{{]  Barnard  v.  Young,  17  Ves.  44.  In 
this  case  £8,S00  East  India  stocic  was  trans- 
ferred as  security  for  tiic  performance  of  an 
agreement  tliat  £16,096  of  tlie  three  per 
cents,  which  was  the  amount  of  three  per 
cents  that  £10,000  would  hare  purchased 
at  the  date  when  a  deht  for  £10,000  had 
become  due  from  the  plaintiffs  to  the  de- 
fendant, should  be  O'ansferred  to  the  de- 
fendant on  the  30th  of  the  next  September, 
or  that  the  debt  of  £10,000  should  be  paid, 
at  the  defendant's  option,  and  that  in 
either  case  five  per  cent,  interest  on  the 
£10,000  should  he  paid  to  the  defendant. 
Upon  a  bill  filed  to  have  the  assignment 
of  the  East  India  stock  produced.  Sir  Wil- 
liam Grant,  M.  R.,  said,  that  the  contract 
was  usurious,  as  it  reserved  the  capital, 
with  legal  interest  upon  it,  and  likewise  a 
contingent  advantage,  without  putting,  ei- 
ther capital  or  interest  in  any  kind  of  risk. 
The  lender  was  to  liave,  at  his  election, 
his  principal  and  interest,  or  to  have  a 
given  quantity  of  stock  transferred  to  him. 
This  principal  never  was  at  any  hazard, 
as  he  was  at  all  events  sure  of  having 
that  with  legal  interest,  and  had  the 
chance  of  an  advantage  if  the  stock  rose. 
It  was  usurious  to  stipulate  for  that 
chance,  and  the  contract  was  therefore,  in 
fact,  a  usurious  contract.  In  White  v. 
Wright,  3  B.  &  C.  273,  White  sold  out 
£400  stock,  in  the  three  per  cent,  consoli- 
dated bank  annuities,  for  £223,  which  he 
loaned  to  the  defendant,  who  executed  an 
agreement  that  after  one  year  she  would, 
if  requested,  transfer  to  White  £400  like 
stock,  and  would  in  the  mean  time  pay 
all  dividends  which  the  stock  would  pro- 
duce. The  defendant  also  executed  a  bond 
to  White,  conditioned  for  the  payment  of 
£223  and  interest,  to  him,  on  a  certain 
datB       The   present  action  was  brought 


upon  the  agreement  to  transfer  the  stock. 
Abbott,  C.  J.,  said :  "  Here  if  the  lender, 
after  receiving  five  per  cent,  interest  on 
his  money,  had  afterwards,  on  a  rise  in 
the  stocks,  compelled  the  defendant  to  re- 
place the  stock  sold,  he  would  have  had 
principal,  interest,  and  a  premium  besides. 
That  is  an  advantage  which  by  law  ho 
was  not  entitled  to  contract  for.  The  con- 
tract was  therefore  usurious."  Baytey,  J., 
said  :  "  A  party  may  lawfully  lend  stock 
as  stock  to  be  replaced,  or  he  may  lend 
the  pi'oduce  of  it  as  money,  or  he  may 
give  the  borrower  the  option  to  j-epay  it, 
either  in  the  one  way  or  the  other.  But 
he  cannot  legally  reserve  to  himself  a  right 
to  determine,  in  future,  which  it  shall  he. 
It  is  not  illegal  to  reserve  the  dividends, 
by  way  of  interest  for  stock  lent,  although 
they  may  amount  to  more  than  £.5  ]ier 
cent,  on  the  produce  of  it ;  for  the  price 
of  stock  may  fall,  and  then  the  borrower 
would  be  a  gainer ;  but  the  option  must 
be  made  at  the  time  of  the  loan.  The 
instruments  set  out  in  this  case  show  that 
an  option  to  be  exercised  in  future  was 
reserved."  And  the  court  ordered  a  non- 
suit. In  Chippindale  v.  Thurston,  1 
Moody  &  M.  411,  £500  was  loaned,  and 
the  borrower  agreed  to  repay  it  in  three 
per  cent,  consols,  at  a  price  not  exceeding 
68j  per  cent.,  or  to  repay  it  in  Bank  of 
England  notes  upon  six  months'  notice. 
The  court  ordered  a  nonsuit,  on  the 
ground  that  the  option  was  with  the  lend- 
er, and  the  contract  therefore  clearly  usuri- 
ous, as  he  could  not  have  less  than  five  per 
cent,  interest,  and  might  have  more  than 
the  £500  lent,  if  the  funds  rose  above  68|-. 
(./)  Bayley,  J.,  White  v.  Wright,  3  B. 
&  C.  278,  in  note  (i)  supra.  See  also, 
Potter  V.  Yale  College,  8  Conn.  52. 
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without  lawful  interest,  and  the  other  promising  to  pay  the 
usurious  interest  as  a  principal,  with  or  without  interest,  it 
would  seem  that  it  is  not  this  last  promise  alone  which  is  void, 
but  both,  because  both  together  form  one  contract,  which  is 
tainted  with  usury,  (k)  So,  if  there  be  a  note,  and  a  separate 
oral  promise  to  pay  usurious  interest,  the  note  is  void,  (l)  The 
authorities  differ  on  this  point,  but  the  prevailing  rule  is,  that  if 
the  design  of  the  whole  transaction,  and  the  inducement  to  it, 
are  to  lend  money  on  usurious  interest,  the  taint  of  usury  affects 
the  whole  and  every  part  of  the  contract,  and  no  one  portion 
thereof,  although  in  form  an  independent  contract,  is  made 
valid  by  the  fact  that  taken  by  itself  it  is  free  from  objection. 
The  very  fraud  consists  in  disguising  usury,  by  separating  the 
contract  into  these  parts,  (m)  The  common  way  in  which,  in 
our  mercantile  cities,  the  usury  laws  are  now  evaded,  we  sup- 
pose to  be  this.  A  valid  bargain  is  made  for  the  payment  of 
money  with  interest ;  the  additional  bonus  or  premium  is  left 
entirely  at  the  pleasure  of  the  borrower,  with  the  understanding 
that  the  w^orth    of  money  at  that  time  is  a  certain  per  cent. 

(k)  In  Roberts  v.  Trenayne,  Cro.  Jac.  p.  112,  n.  (i).     White  loaned  the  defend- 

507,  Mary  Addington  loaned  Cory  £150,  ant  £400   stock,  and  received  an  af;ree- 

and  for  security   of  its  repayment  Cory  ment  to  transfer  £400  like  stock,  and  in 

leased   to   Mary  Addington   a   close   for  the  mean  time  pay  the  dividends  the  stock 

sixty  years,  conditioned  to  become  void  if  would  earn.     By  another  agreement  tlio 

he  paid  the  £150  within  two  years.      It  defendant  agreed  absolutely  to  pay  £2'A:i 

was  then  further  agreed  that  Cory  should  and  interest,  to  the  plaintiff,  (<n  a  certain 

give  to   Mary  Addington  annual  interest  day.     This  action  was  brought  upon  the 

of  twenty-two   pounds   ten   shillinfrs,  by  first   agreement   to   retransier   the  stock, 

means  of  a  grant,  by  fine,  of  a  rent  cliarge,  The  first  agreement,  although  lawful   in 

which  was  done.    Cory  afterwards  granted  itself,  was    held,   upon  the   authority  of 

theinheritanceto  the  plaintiff,  who  brought  Roberts  v.  Trenayne,  to  be  vitiated  by  the 

this  action  of  trespass  against  the  defend-  other  bond  for  the  payment  of  illegal  in- 

ant,  husband   of  Mary  Addington.     "  It  terest.     To  the  same  effect,  are  Motte  v. 

was  moved,  whether  this  lease,  being  taken  Dorrell,  1  McCord,  350  ;  Clark  o.  Badg 

for  the  payment  of  the  principal  money,  ley,  3  Halst.  233  ;  Postlethwait  i:  Garrett, 

and  not  for  the  payment  of  any  part  of  the  3  T.  B.  Mon.  345;   Fitch  v.  Hamlin,  1 

usury,  be  within  the  statute,  to  make  the  Root,    110;     Swartwout    v.    Payne,    19 

bargain  void  7  —  It  was  resoloed,  that  it  is  :  Johns.  294  ;  Gray  v.  Brown,  22  Ala.  273. 
because  it  is  for  the  security  of  money  lent         (I)    Jlerrills    v.   Law,   9    Cowen,   65; 

upon  interest,  and  for  the  securing  of  that  Macomber   v.   Dunham,   8   Wend.   550; 

which  the  statute  intends  he  should  lose;  Hammond  v.  Hopping,   13  Wend.   505; 

for  otherwise  it  would  be  an  evasion  out  Willard  v.  Reeder,  2  McCord,  369 ;  Lear 

of  the  statute,  that  he  would  provide  for  v.  Yarnel,  3  A.  K.  Marsh.  419;  Atwood 

the  securing  of  the  payment  of  the  prin-  v.   Whittlesey,  2  Root,  37  ;  contra,  But- 

cipal,  whatsoever   usurious   bargain  was  terfield  v.  Kidder,  8  Pick.  512. 
made,  which  the  law  will   not  permit."         (m)    Ibid. ;     Warren    v.    Crabtree,    1 

In  White  v.  Wright,  3  B.  &  C.  273,  ante,  Greeul.  171. 
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Then  there  is  no  contract  which  is  not  legal;  if,  when  the  money 
is  due,  nothing  but  simple  interest  is  paid,  nothing  more  can  be 
demanded  by  any  contract,  and  the  lender  trusts  to  the  fact  that 
a  borrower,  who  thus  executes  only  his  contract,  would  not  be 
able  to  borrow  again.  But  if  this  understanding  assumes  dis- 
tinctness enough  to  become  a  contract  for  the  repayment  of 
additional  interesl,  we  are  satisfied  that  the  penalties  of  the 
usury  law  would  attach  to  it.  The  difficulty  of  distinguishing 
between  a  mere  understanding  and  a  promise  might  often  be 
great.  If  money  was  actuaUy  paid  for  the  use  of  the  sum 
loaned,  over  and  above  the  lawful  interest,  a  similar  question 
would  arise,  whether  it  was  paid  in  pursuance  of  a  contract  to 
pay,  so  that  the  penalty  would  be  incurred  ;  or  whether  it  was 
a  mere  gratuity.  The  rule  of  law  must  be,  that  if  A  lends  to  B 
a  SLim  for  a  given  time,  on  simple  interest,  and  B,  on  paying 
this  money,  manifests  his  gratitude  for  the  accommodation  by  a 
free  gift  to  A,  either  of  money  or  a  chattel,  there  is  no  usury  in 
this ;  but  if  the  money  is  paid,  or  a  chattel  given,  in  perform- 
ance of  a  previous  promise  to  pay,  then  the  penalty  of  usury 
must  attach ;  and  in  each  case  it  must  be  a  question  of  fact 
whether  the  payment  is  in  the  nature  of  a  gift,  or  of  the  execu- 
tion of  a  promise. 

It  should  be  remarked,  that  if  a  foreign  contract  provides  for 
interest  which  is  lawful  where  the  contract  is  made,  it  will  not 
be  declared  void  for  usury  in  a  State  in  which  only  a  less  inter- 
est is  allowed  by  law.  (w)  But  if  a  usurious  contract  is  made 
in  a  State  in  which  it  is  whoUy  void,  because  of  such  usury,  it 
cannot  be  recognized  in  another  State  in  which  the  penalty  is  a 
forfeiture  of  a  part  only,  and  enforced  there  for  all  but  this 
part,  (o) 

It  would  seem  that  there  must  be  an  intent  to  taive  usury,  to 
constitute  the  offence.     Hence  the  usual  discount  of  a  bank, 

(ij)  H.arrey  v.  Arcliliold,  3    B.   &   C.  i'.  Burns,  1  HawkR,476 ;  M'Giiirc  ?;.  War- 

620;    Tliorapson   v.    I'ciwlus,    2    Simons,  dei-,  1  Wiish  (Va.),368;  Kobb  i'.  Halsey, 

211;    De  Wolf    v.  Johnson,   10   Wheat.  11  Smedes  &  M.  140.     See  also.  Gale  k. 

3B7  ;  Cliapman  i'.  Robrrtson,  6  P:u^•e,  627  ;  Eastman,  7    Met.   U;   Jacks   v.  Nichols, 

Pratt  V.   Adams,  7   Paige,  61,').     See  on  1   Sekl.   178;   Davis  v.  Garr,  2  id.  134; 

this   subject,  ante,  Vol.  II.  p.  584,  n.  (/i).  Turpin  v.  Povall,  8  Leigh,  93. 

Nichols  V.  Cosset,  1  Root,  294 ;  McQueen  (o)  Ploughton  v.  Page,  2  N.  H.  42. 
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although  it  takes  in  fact  something  more  than  lawful  interest, 
is  not  usury.  ( p) 


SECTION  IV- 

THE   CONTRACT   ITSELF   MUST   BE   TAINTED   WITH  THE   USURY. 

In  order  that  a  contract  or  debt  should  be  avoided  as  usuri- 
ous, it  is  necessary  that  it  should  itself  be  tainted  with  this 
offence  ;  for  if  any  subsequent  contract  in  payment  of  the  first 
be  usurious,  this  second  contract  will  be  void,  and  will  therefore 
leave  the  original  contract  or  debt  whoUy  unpaid,  and  it  may 
be  enforced  as  if  the  second  had  not  been  made,  (q)     Thus,  if 


( /))  Quinsigamond  Bank  v.  Hobbs,  S. 
J.  C.  Mass.  1858,  21  Law  Reporter,  564  ; 
Jarvis'  appeal  from  Probate,  27  Conn. 
432. 

(?)  Radlcy  v.  M.anning,  .3  Kehle,  142, 
pi.  13.  "In  debt  upon  an  obligation, 
upon  oyer,  the  condition  was  to  pay  by  a 
certain  d.iy.  The  defendant  pleaded  tlie 
statute,  12  Car.  2,  and  said  that  tlie  con- 
tract was  usurious,  but  per  curiam,  being 
made  afier  the  bond  foifeited  to  receive 
interest,  according  to  the  penalty,  whieli 
was  double  tlie  principal,  it  doth  not  void 
the  obligation  tliat  was  good  at  first,  bnt 
only  sulijects  tlie  taker  to  otlier  penal- 
ties, and  judgment  for  tlie  plaintiff."  In 
Anonvmous,  1  Bulst.  1 7,  T.  N.  executed 
to  J.  "p.  a  bond  for  £66,  6d.  princijial, 
and  £6  legal  interest,  payable  in  one 
year.  Within  the  year  the  obligor  paid 
the  £6  interest,  and  afterwards,  an  action 
being  brought  for  the  non-payment  of  the 
principal,  the  obligor  pleaded  tlio  statute 
of  u-iury,  because  the  obligee  took  the  use 
money  witliin  tlie  year.  "  It  was  re- 
solved by  the  whole  court,  that  his  taking 
of  the  use  money  within  the  year  shall  not 
avoid  the  obligation,  and  that  this  taking 
is  no  usury  witliin  the  statute."  Williams, 
Justice  :  "  Where  the  first  contract  is  not 
usurious,  this  shall  never  be  made  usury, 
within  the  statute,  by  matter  e.x  post  facto  ; 
as  if  one  contract  with  another  to  horrow 
£101)  for  a  year,  and  to  give  him  .£10  for 
interest,  at  the  end  of  the  year,  if  lie  pays 
the  interest  within  the  year,  this  is  not 
usury  within  the  statute  to  avoid  the  obli- 


gation, or  to  give  a  forfeiture  of  the  money 
within  the  statute,  because  that  this  con- 
tract was  not  usurious  at  the  beginning ; 
which  was  agreed  by  the  whole  court,  and 
juflgment  given  for  the  plaintilf."  In 
Pollard  V.  Sclioly,  Cro.  Eliz.  20,  Pollard 
sold  defendant  two  oxen,  for  si.x  pounds 
six  sliillings  and  eight  pence,  to  be  paid 
at  All-Saints  next,  and  on  the  same  day 
the  dcfuiulant  required  longer  day  of  pay- 
ment, upon  which  Pollard  gave  him  till 
the  first  of  IMay  next,  receiving  therefor 
three  quarters  of  wheat,  which  \s'as  above 
the  value  of  ten  pounds  per  cent,  upon 
the  debt.  In  debt  for  the  price  of  the 
oxen,  usury  was  set  up  as  a  defence. 
The  opinion  of  the  justices  was,  that  the 
last  contract  was  void,  but  the  first  good, 
being  made  hona  Jide.  Ferrall  v.  Sliaeii, 
1  Saund.  294,  was  debt  upon  a  bond,  for 
payment  of  £300,  to  which  the  defendant 
pleaded  that  the  plaintiff  had  received 
£.30  for  delaying  tlie  day  of  payment  of 
the  bond  one  year,  whieli  was  usurious. 
The  court  adjudged  the  plea  not  good, 
for  here  the  bond  was  good  when  it  was 
made,  and  then  a  usurious  contract  after- 
wards cannot  make  it  void,  although  the 
penalty  for  usury  was  incurred.  In 
Nichols  V.  Lee,  3  Anstr.  940,  where  to 
debt  upon  a  bond,  the  plea  was,  that  after 
the  execution  of  the  bond  the  plaintiff 
received  from  the  defendant  more  thaii 
lawful  interest,  Macdonald,  C.  B.,  said: 
"  There  is  nothing  more  settled  tlian^  this 
point ;  to  avoid  a  security  as  usurious, 
you  must  show  that  the  agreement  was 
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one  who,  as  joint  surety,  has  paid  the  whole  of  a  debt,  and  so 
acquired  a  claim  for  contribution  for  one  half,  settles  this  claim 
by  receiving  a  note  with  usurious  interest,  this  note  cannot  be 
collected,  but  the  original  claim  for  contribution  revives  and 
may  be  enforced,  (r)  So  an  agreement  to  pay  more  than  in- 
terest, by  way  of  penalty  for  not  paying  the  debt,  is  not  usuri- 
ous, because  the  debtor  may  relieve  himself  by  paying  the 
debt  with  lawful  interest,  and  even  if  he  incurs  the  penalty, 
this  may  be  reduced  to  the  actual  debt,  (s)     And  if  money  be 


illegal  from  its  origin."  The  same  prin- 
ciple is  established  in  the  following  cases  : 
Ballard  v.  Oddey,  2  Mod.  307  ;  Farr  !•. 
Eliason,  1  East,  92  ;  Ilex  u.  Allen,  T. 
Kavm.   196  ;    Parker  u.    llamsbottora,    3 

B.  '&  C.  257  ;  Supra,  n.  {  f) ;  Phillips  v. 
C!ocUayne,  3  Camp.  119;  Gray  v.  I'owler, 
1  H.  Bl.  462;  Daniel  ?;.  Cartony,  1  Esp. 
274  ;  Biiller,  J.,  Tate  v.  Wellings,  3  T. 
K.  .531  ;  Bush  v.  Livingston,  2  Caines, 
Cas.  66;  Nichols  v.  Pearson,  7  Pet.  107  ; 
Pollard  V.  Baylors,  6  Munf.  433 ;  Roane, 
J.,  Pollard  V.  Baylor,  4  Hen.  &  M.  232  ; 
Merrills  v.  Law,  9  Cowen,  65 ;  Hughes 
V.  Wheeler,  8  Cowen,  77  ;  Rice  o.  Wel- 
ling, 5  Wend.  597  ;  Swartwout  v.  Payne, 
19 'Johns.  294;  Craine  v.  Hubbel,  7 
Paige,  417;  Brown  v.  Dewey,  1  Sandf. 
Ch.  56  ;  Johnson,  J.,  in  Gaither  v.  Farm- 
ers and  Mechanics  Bank,  1  Pet.  43 ; 
Gardner  v.  Flagg,  8  Mass.  101  ;  Parker, 

C.  J.,  Prye  o.  Barker,  1  Pick.  267  ; 
Edgell  ^.  Stanford,  6  Vt.  551  ;  Ham- 
mond V.  Smith,  17  Vt.  231  ;  Sloan  v. 
Summers,  2  Green,  (N.  J.),  509;  linffin, 
J.,  Collier  v.  Nevil,  3  Dey.  32  ;  Indian- 
apolis Ins.  Co.  V.  Brown,  6  Blackf.  378  ; 
Varick  u.  Crane,  3  Green,  Ch.  128; 
Brown  w.  Toell,  5  Rand.  543.  See  also, 
Abrahams  v.  Bunn,  4  Burr.  2253. 

(r)  Johnson  c.  Johnson,  1 1   Mass.  359. 

(.s)  Burton's  case,  5  Rep.  69  ;  Vin.  Abr. 
Usury,  C. ;  "  If  a  man  obliges  himself  in 
nine  marks  to  pay  at  a  certain  day,  and 
that  if  he  does  not  pay  at  the  day,  he 
obliges  himself  by  the  same  deed  to  pay 
to  him  seventeen  marks  ;  this  is  not  usury, 
but  it  is  only  a  pain.  26  E.  3,  71."  In 
Roberts  v.  Trenayne,  Cro.  Jac.  501,Dode- 
ridge,  J.,  took  this  difference  in  cases  of 
casual  usury  :  "  If  I  secure  both  interest 
and  principal,  if  it  be  at  the  will  of  the 
party  who  is  to  pay  it,  it  is  no  usury ;  as 
if  I  lend  to  one  a  hundred  pouuds  for 
two  years,  to  pay  for  the  loan  thereof  thirty 


pounds,  and  if  he  pay  the  principal  at  the 
year's  end,  he  shall  pay  nothing  for  in- 
terest, this  is  not  nsnry,  for  the  party  hath 
his  election ;  and  may  pay  it  at  the  first 
year's  end,  and  so  discharge  himself." 
In  Garrett  v.  Poote,  Comb.  1.33,  Holt  said : 
"  If  I  covenant  to  pay  £100  a  year  hence, 
and  if  I  do  not  pay  it  to  pay  £20,  it  is  not 
usury,  but  only  in  the  nature  of  a  nomine 
poena."  In  Groves  o.  Graves,  1  Wash. 
(Va. ),1,  there  was  an  agreement  for  the 
payment  of  a  debt,  by  the  delivery  of  ccrtifi- 
cares  of  "  Pierce's  final  settlements,"  at  the 
rate  of  twenty  shillings  for  every  twenty-six 
pence  of  the  money  advanced,  and  if  the 
debt  was  not  paid  at  a  certain  time,  that 
the  certificates  sliould  be  paid  at  the  rate 
of  twenty  shillings  for  every  thirteen 
pence.  The  President  held,  that  the 
agreement  to  pay  certificates  at  half  their 
value,  was  a  penalty  only,  and  the  con- 
tract tlicrefore  not  usurious.  In  Winslow 
1).  Dawson,  1  Wash.  ( Va.),  118,  a  debt  for 
£200  being  due,  two  bonds  were  e.KCcuted, 
one  for  £100,  the  other  for  £150,  at  a 
certain  time,  to  which  latter  bond  a  mem- 
orandum was  affixed,  that  it  might  be  dis- 
charged by  the  payment  of  £100,  if  paid 
at  an  earlier  date  than  the  time  mentioned 
in  the  condition.  The  contract  was  held 
not  usurious.  The  President  said  ;  "  The 
case  of  Groves  c.  Graves,  in  this  court, 
has  decided  this  principle,  viz. :  that  such 
a  contract,  to  pay  a  larger  sum  at  a  future 
day,  is  not  usurious ;  but  that  the  in- 
creased sum  shall  be  considered  as  a  pen- 
alty against  which  a  court  of  equity  ought 
to  relieve,  upon  compensation  being 
made."  See  also.  Cutler  v.  How,  8  Mass. 
257  ;  Pollard  v.  Baylors,  6  Munf.  433  ; 
Roane,  J.,  Pollard  v.  Baylor,  4  Hen.  & 
M.  232;  Brock  „.  Thompson,  1  Bailey, 
322;  Campbell  v.  Shields,  6  Leigh,  517; 
Fleming,  J.,  Call  v.  Scott,  4  Call,  409  ; 
Moore'v.  Hylton,  1  Dev.  Eq.  429  ;  Brock' 
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due,  and  the  creditor,  at  the  request  of  the  debtor,  agrees  to 
give  him  time,  on  condition  that  the  debtor  shall  continue  to 
pay  legal  interest,  and  also  such  further  interest  as  the  creditor 
may  be  obliged  to  pay  for  money  to  be  raised  by  him  to  take 
the  place  of  the  money  due  from  the  debtor,  such  agreement  is 
not  usurious ;  and  if  the  debtor  pay  such  extra  interest,  he  can- 
not recover  it  back  as  a  usurious  payment,  (t)  Nor  will  the 
taking  of  usurious  interest  imply  conclusively  a  prior  agreement 
to  take  ;  as  if  a  bond  be  given  for  principal  and  lawful  interest, 
if  usurious  interest  be  taken  afterwards,  this  does  not  prove 
conclusively  that  such  was  the  secret  original  agreement ;  (u) 
although  it  is  prima  facie  evidence,  (v)  But  by  some  authori- 
ties the  presumption  is  only  of  an  intentional  new  usurious 
contract  at  the  time  of  payment  (w) 


SECTION   V  . 

SUBSTITUTED    SECURITIES   ARE   VOID. 

If  the  statute  of  usury  provides  that  a  usurious  contract  is 
void,  then  no  subsequent  circumstance  can  make  the  original 
contract  good ;  and  consequently,  a  promissory  negotiable  note, 
void  at  its  inception  for  usury,  is  equally  void  in  the  hands  of 
innocent  indorsees,  (x) 

way  V.  Clark,  6  Ham.  45 ;  Wight  v.  (v)  Ferrall  v.  Shaen,  1  Saund.  295, 
Shuck  1  Morris,  425  ;  Shuck  v.  Wight,  note ;  New  York  Firemen  Ins.  Co.  v. 
1  Greene  (Iowa),  128;  Gambril  v.  Rose,  Ely,  2  Cowen,  703;  Cummms  v.  Wise, 
8  Blackf  140-  Lawrence  v.  Cowles,  13  2  Halstcad's  Ch.  73;  Varick  v.  Crane,  3 
111  577  •  Thompson  v.  Jones,  1  Stewart,  Green,  Ch.  128  ;  Quarles  v.  Brannon,  5 
.■564;  Long  v.  Storie,  9  Hare,  142,  10  Strobh.'lSl.  «  .,.  .^Vf  9-!i 
Ena:  L  &  Eq.  182;  Floyer  v.  Edwards,  («')  Hammond  i;.  Smith,  16  Vt.  231. 
Town  i  12  (x)  Lowe  ;;.  Waller,  Doug.  736,  sM/ira, 
(0  Kimball  ..  Proprietors  of  Boston  108,  n.  (a);  Ackland  „  Pearce  2  Camp 
Athcnaium  3  Gray,  225.  The  main  599;  Young  v.  Wright  1  Camp.  139, 
ground  of  the  decisfon  was,  that  the  gist  Wilkie  ..  Roosevelt  3  Joh-^  Cas.  ; 
of  all  the  usury  laws,  from  1641  to  1846,  Hackley  v.  Sprague,  10  Wend.  U-i, 
U  the  takinrof  unlawful  profits;  whereas  Lloyd  v.  Scott,  4  Pet.  228 ;  Chadbourn 
here  there  Is  no  taking  of  any  profit,  by  v.  Watts,  10  Mass.  121 ;  Bridge  v.  Hab- 
hTcrrdUor  who  is,  in'^fact,  tlfe  "agent  of  bard  15  Mass  96  !  Sauei-we.n  .^  Bun- 
"'lrrss^7=S!2Tar^.  P.  318;  ^^:Jt^;i^^^"^^^^- 

nimmond,!.  Smith,  n'vt.  231.  Watts,  10  Mass.  121 ;   Payne   ..  Tre^e- 
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"Whether  a  noti;,  valid  in  its  inception,  but  usuriously  trans- 
ferred by  the  payee  or  indorsee,  is  valid  against  the  maker,  has 
been  variously  decided,  (y)  And  the  authorities  differ  on  the 
question  whether  such  a  note  is  valid  as  against  the  maker  in 
the  hands  of  the  usurious  indorsee  himself;  the  objection  being, 
that  no  rights  can  grow  out  of  an  illegal,  and  therefore  invahd 
transaction,  (z)  There  are,  however,  cases  of  high  authority, 
which  hold  that  the  maker  is  liable  to  the  indorsee,  even  if  the 
indorser  be  not  so  liable,  on  the  ground  that  the  indorsement 
operates  as  an  executed  transfer  of  the  property  in  the  note, 
and  does  not  remain  executory,  like  the  indorser's  general  lia- 
bility to  pay  the  note,  on  the  maker's  default,  (a)  In  the  sec- 
tion on  the  sale  of  notes,  we  shall  consider  this  question,  and 
give  our  reasons  for  holding,  that  where  such  a  transaction  is  a 
bona  fide  sale  of  the  note,  both  maker  and  indorser  are  held  for 
the  whole  face  of  the  paper. 

To  remedy  the  hardship  imposed  upon  innocent  holders  of 
regotiable  paper,  under  the  English  construction  of  the  rule 
I  hut  usurious  instruments  are  absolutely  void,  the  statute  of 
58  Geo.  III.  c.  93,  was  passed,  declaring,  that  no  bill  or  note 
fahould  be  invalidated  in  the  hands  of  a  holder  for  value  with- 
out notice.  And  exceptions  to  the  same  effect  may  be  found 
in    some    of  the    statutes    of  usury  in  this  country,  {b)     But 


vant,  2  Bay,  23  ;  Gaillard  i\  Le  Sc-ipneur,  a  lona  fide  holder,  because  lie  could  not 

1    McMuUan,   225 ;    Solomons    v.   Jones,  brinj;     himself    in    connection   with    the 

3  Brev.  54;  Townsend  v.  Bush,  1  Conn,  maker,  except    through   the    medium  of 

260.     Sue  also,  Shoher  v.  Hauser,  4  Dcv.  usurious  indorsement;  and  this  case  was 

&  B.  97.     It  is  otherwise  where  the  Stat-  approved  in  Chapman  v.   Black,  2  B.  & 

ute  of  usury  does  not  declare  the  contract  Aid.   589.     But    Bush    o.    Livingston,    2 

void.     Storii,  J.,  Flcckner  o.  U.  S.  Bank,  Caines,   Cas.  66  ;    Foltz   v.  Mev,"  1  Bay, 

8  Wheat.  354 ;  Young  )..  Berkley,  2  N.  486  ;    Campbell   v.    Rend,  Martin   &   Y. 

H.  410  ;   Creed  v.  Stevens,  4  Whart.  2^3  ;  392,  decided,  that  a  note  thus  usuriously 

t:onklin;,'    v.    Underhill,   3    Scam.    388 ;  indorsed  is  valid   against  the  maker,  in 

Wells  V.  Porter,  5  B.  Mon.  424 ;  McGiU  the  hands  of  a  holder  in  -rood  faith. 
V.  AVare,  4  Scam.  21  ;  Tucker  v.  Wila-         (z)  See  Lloyd  i\  Keach,  2  Conn.  175; 

mouiez,  3  Kng.  157.     See  also.  Turner  d.  Gaither  o.  Farmers   &  Mechanics  Bank, 

(Jalvert,  12  S.  &  R.  46 ;  Fenno  .^.  Sayre,  1  Pet.  44  ;  Nichols  v.  Fearson,  7  Pet.  107, 

3  Ahi.  458.  and  Freeman  v.  Brittin,  2  Harrison,  191. 
(y)    Lord  Kenyan  originally  held   that         (a)  Munn  u.  Commission  Co.  15  Johns, 

such  holder  would  be  entitled  to  recover.  44  ;  Collier  v.  Nevill,  3  Dev,  30;  Knights 

Daniel  v.   Cartony,  1  Esp.  274;  Parr  v.  v.  Putnam,  3  Pick.  184.     See  also,  LiTtell 

Kliason,  1  East,  92.     In  Lowes  v.  Maz-  v.  Hord,  Hardin,  81. 
zuredo,  1  Stark.  385,  however,  the  court         (6)  See  Chapman  v.  Black,  2  B.  &  Aid. 

decided,  that  usury  on   the   part  of  the  589,  and  Hackley  c.  Sprague,   10  Wend 

payee  of  a  note  was  a  bar  to  an  action  by  1 13. 
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where  the  statute  contains  such  a  provision,  and  also  provides, 
as  the  penalty  for  usury,  the  deduction  in  an  action  against  the 
debtor,  of  the  excessive  interest  secured,  and  the  indorsee  takes 
it  after  it  becomes  due,  the  deduction,  it  is  said,  may  be  made 
against  liim.  (c) 

But  if  such  note,  or  any  securities  for  an  usurious  debt,  be 
given  up  and  cancelled,  on  the  promise  of  the  debtor  to  pay  the 
^original  debt,  with  lawful  interest,  this  promise  is  valid,  being 
founded  on  a  good  consideration,  (d)  So  also,  it  is  true  in 
general,  that  any  security  given  in  payment  or  discharge  of  a 
usurious  secmrity,  is  equally  void  with  that,  (e)     But  when  a 


(c)  Wing  V.  Dunn,  24  Me.  128. 

(d)  Barnes  n.  Headley,  2  Taunt.  184. 
In  this  case  .an  agreement  was  made  be- 
tween Webb  and  Harrie  &  Suthmier,  by 
which  Weljb  was  to  advance  them  money 
to  purchase  sugars  with,  from  time  to 
time,  for  which  he  was  to  receive  five 
per  cent,  interest,  and  also  a  commission 
of  five  per  cent,  upon  all  sugai-s  purchased. 
To  secure  the  repayment  of  tlio  principal, 
interest,  and  commissions,  certain  deeds 
and  securities  were  executed  to  Webb. 
Under  this  agreement  Webb  made  out  four 
successive  half-yearly  accounts,  charging 
according  to  the  agreement  for  the  money 
advanced ;  and  various  sums  were,  from 
time  to  time,  paid  on  this  account.  The 
sugars  were  not  purchased  or  procured  by 
Webb,  but  by  Harrie  &  Suthmier,  in 
their-  own  names.  Upon  the  parties  be- 
ing informed,  and  realizing  that  this 
transaction  was  usurious,  and  that  Webb 
was  in  danger  of  losing  the  whole  of  his 
money,  Webb,  in  accordance  with  an 
arrangement  tlicn  made,  drew  up  fresh 
accounts,  deducting  all  charges  for  com- 
mission, and  charging  five  per  cent,  in- 
terest only,  on  tlie  money  actually  ad- 
vanced. This  account  was  acknowledged 
by  the  debtors  to  be  correct,  and  they 
promised  to  pay  it,  whereupon  the  origi- 
nal securities  were  given  up,  and  the 
original  agreement  cancelled  and  burned. 
Tins  action  was  brought  upon  the  last  ac- 
count against  the  assignees  of  Harrie  & 
Suthmier;  and  the  court  held  that  it  was 
maintainable.  See  Wicks  u.  Gogerly,  1 
Kj'an  &  M.  123. 

(e)  Preston  v.  J.ackson,  2  Stark.  237, 
was  an  action  on  a  promissory  note,  by 
an  indorsee  against  the  maker.  The 
payee  was   called,  and   testified   that  he 


had  lent  the  defendant  100/.,  for  which 
he  was  to  receive  50/.,  by  way  of  interest, 
and  took  his  bond  for  150/.  That  he 
afterwards  lent  100/.  more  upon  the  same 
terms,  and  that  in  August,  1814,  the 
former  securities  were  given  up,  and  the 
note  sued  upon,  given  for  the  interest 
Holroi/d,  J.,  held  the  note  void.  In 
Pickering  v.  Banks,  Forrest,  72,  the  de- 
fendant had  given  the  plaintifl:'  bills  for 
a  usurious  consideration,  some  of  which 
he  had  paid ;  the  remainder  not  being 
discharged  when  they  became  due,  the 
defendant  gave  a  warrant  of  attorney  for 
the  balance  on  which  the  plaintiff  had 
entered  up  judgment.  Mncdonald,  C.  B., 
ordered  the  judgment  to  bo  set  aside,  and 
tlie  warrant  of  attorney  to  be  delivered 
up.  In  Chapman  v.  Black,  2  B.  &  Aid. 
589,  a  bill  of  e.xchange  was  in  the  hands 
of  the  plaintiff',  which  had  been  usuriously 
indorsed  by  a  prior  party.  Upon  being 
informed  of  this,  the  plaintiff'  procured  a 
new  bill  to  be  accepted  bj'  the  defendant, 
in  which  the  usurious  indorser  was  omit- 
ted. The  present  action  was  brought 
upon  the  last  bill,  and  Abbott,  C.  J.,  de- 
livered the  opinion  of  the  court,  that  the 
bill  was  void.  In  Bridge  v.  Hubbard,  15 
Mass.  96,  Blanchard  &  Ford,  the  makers 
of  a  note  void  for  usury,  being  called  on 
for  payment,  asked  for  a  longer  credit, 
which  was  given  on  condition  that  other 
security  should  be  obtained.  The  note 
sued  on  was  then  procured,  signed  by  tho 
defendant,  who  was  liable  as  indorser  on 
the  first  note;  it  was  made  payable  to  T. 
W.  Sumner,  who  mdorsed  it  in  blank, 
under  which  indorsement  the  plaintiff's 
claimed.  The  court  lield  the  note  sued 
upon  to  be  a  mere  substituted  contract  for 
the  former  usm'ious  one,  and  void  in  the 
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uew  and  innocent  party  is  introduced  into  the  substituted  secu- 
rity, the  weight  of  authority  would  lead  to  the  conclusion  that 
such  security  is  vahd  as  to  him.  (/)  And  if  the  borrower 
allows  the  usurious  claim  to  become  merged  in  a  judgment,  it 
is  then  too  late  to  take  advantage  of  the  defence  of  usury,  (g) 
But  it  is  also  true,  that  if,  in  the  bargain  respecting  the  new 
security,  there  is  an  agreement  to  expunge  or  exclude,  or  an 
actual  exclusion  of  the  unlawful  interest,  the  new  security  is 
vahd.  (h) 


plaintiff's  hands.  See  also,  to  the  same 
effect,  Marsh  v.  Martirulale,  3  B.  &  P.  154, 
and  the  following  American  decisions : 
Walker  v.  Bank  of  Washington,  3  Kow. 
62 ;  Powell  v.  Waters,  8  Coivcn,  685 ; 
Reed  v.  Smith,  9  Cowen,  647  ;  Tut- 
hill  V.  Davis,  20  Johns.  285  ;  Jackson  v. 
Packard,  6  Wend.  415;  Steele  o.  Whip- 
ple, 21  Wend.  103 ;  Gibson  v.  Stearns, 
3  N.  H.  185;  Morcure  v.  Dermott,  13 
Pet.  345  ;  Collins  v.  Roberts,  Brayt.  235  ; 
S't'i/l,  C.  J.,  Scott  V.  Lewis,  2  Conn. 
135';  Botsford  y.  Sanford,  id.  276  ;  Wales 
V.  Webb,  5  Conn.  154;  Warren  v.  Crab- 
tree,  1  Greenl.  167;  Lowell  v.  Johnson, 
14  Me.  240 ;  Edwards  v.  Sku-ving,  1 
Brev.  548  ;  Dunning  v.  Merrill,  1  Clarke, 
Ch.  252  ;  Toreey  v.  Grant,  10  Smedes  & 
M.  89;  Jackson  o.  Jones,  13  Ala.  121  ; 
Hazard  v.  Smith,  21  Vt.  123;  Simpson 
V.  PuUenwider,  12  Ired.  338. 

(/)  Ellis  V.  Warnes,  Cro.  Jac.  33, 
Yeiv.  47  ;  Powell  v.  Waters,  8  Cowen, 
669;  Brown  v.  Waters,  2  Md.  Ch.  201  ; 
Aldric.h  v.  Reynolds,  1  Barb.  Ch.  43 ; 
Wales  V.  Webb,  5  Conn.  154.  In  Cuth- 
bert  V.  Haley,  8  T.  R.  390,  Haley  pro- 
cured Plank  to  discount  certain  notes 
of  his  at  a  usurious  rate.  The  plaintiff's 
received  the  notes  from  Plank  bona  fide, 
and  the  defendant  being  applied  to  by 
them  for  payment,  executed  to  them  a 
bond  for  the  amount  of  the  notes,  upon 
which  bond  this  action  was  brought.  It 
was  held,  that  it  could  be  maintained. 
Lord  Kenyan,  C.  J.,  said  :  "  The  construc- 
tion that  has  already  been  put  on  the 
stiitutcs,  has  been,  in  a  variety  of  instances, 
abundantly  hard.  The  courts  have  said, 
and  rightly  so,  that  the  innocent  holders 
of  securities  given  on  usurious  considera- 
tions, must  suffer  for  the  wickedness,  or 
rather  unlawfulness,  for  it  has  been  said 
that  usury  is  only  malum  prohibitum,  and 
aot  malum  in  se,  of  the  original  parties  to 


the  transaction.  But  this  is  an  attempt 
to  carry  that  doctrine  much  further  than 
any  piior  case,  and  further  than  policy  or 
the  words  of  the  act  of  parliament  re- 
quire ;  and  if  it  were  to  succeed,  it  might 
effect  most  of  the  securities  in  the  king- 
dom ;  for  if  in  tracing  a  mortgage  for  a 
century  past,  it  could  be  discovered  that 
usury  had  been  committed  in  part  of  tbe 
transaction,  though  between  other  par- 
ties, the  consequence  would  be  that  the 
whole  would  be  void.  It  would  be  a 
most  alarming  proposition  to  the  holders 
of  all  securities.  I  admit  that  the  secuii- 
ties  themselves  that  are  tainted  with  usury 
cannot  be  enforced  in  a  court  of  justice, 
even  though  they  be  in  the  hands  of  in- 
nocent purchasers  for  a  valuable  con- 
sideration, without  notice.  .  .  .  And 
therefore  the  plaintiffs  in  this  case  could 
not  have  maintained  any  action  on  the 
notes  given  by  the  defendant  to  Plank. 
But  the  notes  were  destroyed  after  they 
got  into  the  hands  of  the  plainliffis,  and 
the  bond  in  question  was  given  to  them, 
they  not  knowing  of  the  usury  between 
Plank  and  the  defendant.  I  admit  that,  if 
one  security  be  substituted  for  another,  by 
the  parties,  in  order  to  get  rid  of  the  stat- 
ute against  usury,  the  substituted,  as  well 
as  tlie  original  security  will  be  void  ;  but 
it  is  not  pretCLided  that  that  was  the  case 
here."  Kent,  C.  J.,  holds  similar  lan- 
gu.ige,  in  Jackson  ».  Henry,  10  Johns.  193. 

ig)  Thatcher  v.  Gammon,  12  Mass. 
268;  Thompson  v.  Berry,  3  Johns.  Ch. 
395,  17  Johns.  436.  See  also,  Jackson  v. 
Henry,  10  Johns.  196  ;  Jackson  o.  Bowen, 
7  Cowen,  20  ;  Day  v.  Cummings,  19  Vt. 
496. 

(h)  Wright  V.  Wheeler,  1  Camp.  165, 
note.  This  was  an  action  on  a  bond  to 
which  usury  was  pleaded.  A  bond  had 
been  given  for  the  loan  of  money  with 
lawful    interest,  but  the  defendant  also 
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Some  difficulty  may  arise  in  determining  when  the  usurious 
character  of  the  original  security  shall  attach  itself  to  the  sub- 
stituted security.  If  A  gives  B  a  usurious  note,  he  may  waive 
the  defence  and  pay  the  note ;  and  if  he  pays  it  in  bank-bills, 
these  of  course  are  good  in  the  hands  of  any  honest  holder  to 
whom  B  transfers  them.  If  A  happens  to  have  a  good  note  of 
C,  and  transfers  it  to  B  in  payment,  is  not  this  equally  good  in 
the  hands  of  B's  indorsee  ?  Or  if  A  procures  for  this  purpose  the 
note  of  C,  whose  note  B  has  expressed  himself  willing  to  accept, 
this  note  being  not  usurious  in  itself,  and  C  not  knowing  the 
original  usury,  would  not  this  note  be  good  in  the  hands  of  B's 
indorsee,  or  assignee  ?  We  should  say  that  it  would  be ;  because, 
we  thinlv,  on  principle,  that  no  contract  should  be  held  void  for 
usury,  unless  the  borrower,  for  usury,  was  a  party  to  it;  or 
unless  it  is  given  as  collateral  security  for  a  present  subsisting 
usurious   contract,  (i)     It   has  been  said,  very  forcibly,  if  one 


afcreed  to  give  plaintiff  a  salarj'  of  50/. 
per  year  as  a  cleric  in  his  brewery.  It 
was  not  intended  that  the  plaintiff  should 
render  any  service,  but  the  salary  was  a 
mere  shift  to  give  the  plaintiff  more  tlian 
III.  per  cent,  for  his  money.  After  one 
year's  salary  had  been  paid  under  the 
agreement,  the  parties  agreed  that  it 
should  be  deducted  from  the  principal, 
the  original  deed  cancelled,  and  a  fresh 
bond  taken  for  the  remaining  principal 
and  legal  interest.  This  was  done,  and 
on  the  second  bond  the  action  was 
brought ;  Lawrence,  J.,  said  :  "  The  act 
of  parliament  only  makes  void  contracts 
whereby  more  than  five  per  cent,  is  se- 
cured. The  original  contract  between 
these  parties  was  certainly  usurious,  and 
no  action  could  have  been  maintained  on 
the  first  bond  ;  but  there  was  nothing  ille- 
gal in  the  last  bond ;  it  was  not  made  to 
assure  the  performance  of  the  first  con- 
tract, nor  does  it  secure  more  than  five 
per  cent,  interest  to  the  plaintiff.  The 
parties  saw  they  had  before  done  wrong, 
they  rectified  the  error  they  had  commit- 
ted", and  substituted  for  an  illegal  contract 
one  that  was  perfectly  fair  and  legal.  I 
see  no  objection  to  their  doing  that,  and 
am  therefore  of  opinion  that  the  present 
action  is  maintainable."  The  principle 
of  the  above  decision  is  abundantly  sus- 
tained in  the  following  American  cases  : 
De  "Wolf   V.  Johnson,   10  Wheat.  367 ; 


Chadbourn  v.  Watts,  10  Mass.  121  ;  Mc- 
Clure  V.  Williams,  7  Vt.  210;  Ham- 
mond V.  Hopping,  13  Wend.  505  ;  Miller 
IK  Hull,  4  Denio,  104;  Bank  of  Monroe 
V.  Strong,  I  Clarke,  Ch.  76  ;  Fowler  v. 
Garret,  3  J.  J.  Marsh.  681  ;  Postlcthwait 
V.  Garrett,  3  T.  B.  Mon.  345;  Cummins 
u.  Wire,  2  Halst.  Ch.  73, 

(i)  111  Turner  v.  Hulme,  the  plaintiff 
arrested  the  maker  of  a  note  to  him,  which 
Avas  clearly  void  on  the  ground  of  usury. 
The  defendant  in  this  action  represented 
to  the  plaintiff  that  he  could  not  recover 
on  the  note,  the  consideration  being  usuri- 
ous, but  the  plaintiff  refused  to  liberate  the 
maker  of  the  note  unless  the  defendant 
would  join  in  a  note  to  the  amount  of  the 
maker's  debt,  which  the  defendant  did, 
and  upon  that  note  this  action  was  brought. 
It  was  contended  that  the  second  note  was 
tainted  by  the  original  usury.  "  But  Lord 
Keni/on,  on  this  being  re-opened,  intimated 
his  clear  opinion  to  the  contrary;  he  said 
that  Banks,  when  the  first  note  had  been 
put  in  writ,  by  Turner,  against  him, 
should  have  resisted  and  defended  himself 
on  the  ground  of  usury  ;  but  that  the  con- 
sideration of  that  note  could  not  be  ques- 
tioned in  the  present  action,  unless  it 
could  be  shown  that  this  was  a  colorable 
shift  to  evade  the  statute  against  usury, 
devised  when  the  money  was  originally 
lent,  and  the  first  note  granted."  In  Mar- 
chant  V.  Dodgin,  2  Moore  &  S    632,  an 


122  THE  LAW  OF  CONTRACTS.  [PABT  11. 

chooses  not  to  avail  himself  of  the  defence  of  usuiy,  but  to  pay 
a  usurious  debt,  and  pays  it  by  delegating  a  debtor  to  himself  to 
pay  this  debt,  it  ought  not  to  be  in  the  power  of  this  delegated 
debtor  to  insist  upon  the  original  defence,  and  avail  himself  of 
a  usury  by  which  he  was  not  affected,  [j)  So,  at  least,  it 
seems  to  be  held  in  the  case  of  a  usurious  mortgagee,  where 
the  land,  subject  to  such  a  mortgage,  is  conveyed  to  a  third 
party ;  for  the  grantee  cannot  hold  his  land  clear  of  the  first 
mortgage  delat  by  denying  the  right  of  the  mortgagee,  on  the 
ground  of  usury,  {k)  Indeed  it  would  seem  that  none  but 
parties  or  privies  can  take  any  advantage  of  this  defence,  or  this 
defect  in  a  contract.  For  while  a  subsequent  mortgagee  cannot 
relieve  himself  from  the  former  mortgage,  by  showing  its  usuri- 
ous nature,  a  guarantor  of  a  debt  is  so  far  connected  with  the 
contract  that  he  may  avail  himself  of  the  defence  of  usury.  {I) 


SECTION    VI. 

DISTINCTION   BETWEEN   INVALIDITY    OF    THE    CONTRACT,    AND    THE 

PENALTY  IMPOSED. 

The  law  affects  a  usurious  contract  with  two  consequences, 

which  should  be  discriminated.  One  is,  the  avoidance  of  the 

action  was  broucht  against  the  defendants,  so  as  to  be  affected  by  what  passed  on  the 
acceptors  of  a  bill  of  exchange,  drawn  by  discount  of  it."  The  rule  was  refused. 
Taylor,  by  him  indorsed  to  Daniel,  and  In  Stanley  v.  Kerapton,  30  Me.  118, 
by  Daniel  to  plaintiff.  Taylor  testified  Butler  held  three  notes  against  Bangs, 
that  certain  other  bills  had  been  accepted  which  were  usurious.  Ban<;s  being  called 
by  defendant,  for  his  accommodation,  and  upon  to  pay,  procured  tlie  defendant  to 
usnriously  discounted  by  tiic  plaintiiF.  give  the  note  in  suit,  in  pa\ment  of  the 
One  of  these  bills  being  due,  the  bill  sued  three  original  notes,  which  were  given  up. 
upon  was  acce|ited  by  the  defendants,  in  The  court  held  the  last  note  to  be  a  pay- 
order  to  enable  Taylor,  by  its  discount,  to  nient,  and  not  a  substitute  for  the  other 
meet  the  former  bill,  which  he  did,  and  no  notes,  and  therefore  valid, 
usury  was  proved  as  to  this  bill.  A  rule  {j)  Jackson,  J.,  Bridge  u.  Hubbard,  15 
for  setting  aside  a  verdict  for  the  plaintiff,  Mass.  103  ;  Bearce  c^.  Barstow,  9  Mass. 
being    moved    for,    Tindal,    C.    J.,    saiA:  45. 

"The  bill   upon   which  the    action   was  {k)    Green   v.   Kemp,    13   Mass.    515; 

brought  was  not  a  continued  bill,  given  in  Mechanics  Bank  v.  Edwards,  1  Barb.  271 ; 

sul)stitution  of  the  former  acceptance  of  Sands  v.  Church,  2  Seld.  347.     Sec  also, 

tlje  defendants,  but  was  given  merely  for  Stoney  v.  Amcr.  Life  Ins.  Co.  11  Paige, 

the  purpose  of  raising  money  to  meet  the  635. 

second  bill."   Bosmiijupl,  J.,  said  :  "  It  does  (/)  Huntress  v.  Patten,  20  Me.  28 ;  Hai> 

not  appear  from  the  evidence  that  the  third  rison  v.  Hamel,  5  Taunt.  784  ;   Gray  v. 

bill  was  given  in  substitution  of  the  second,  Brown,  22  Ala.  273. 
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contract ;  the  other  is,  the  penalty  for  the  breach  of  the  law. 
Now  the  penalty  is  not  incurred  until  usurious  interest  be  in 
some  way  paid  or  received ;  although  the  contract  may  be 
avoided  for  this  cause,  at  any  time ;  and  it  is  sometimes  a  very 
difficult  question,  at  what  time,  or  by  what  act,  the  usury  is 
completed,  (m)     Although  an  original  contract  for  the  use  of 


{?«)  CUirk  V.  Batlgley,  3  Halst.  233; 
Thoraes  v.  Cleaves,  7  Mass.  361  ;  Oyster 
V.  Longnecker,  16  Penn.  St.  274;  Liviiif;;- 
ston  V.  Indiauapolis  Ins.  Co.  6  Blackf. 
133;  Upson  v.  Austin,  4  Ala.  124;  Kirk- 
patrick  v.  Houston,  4  Watts  &  S.  11.5  ; 
Bank  of  U.  S.  v.  Owens,  2  Pet.  527  ; 
Hodges  V.  Lovat,  Lofft,  50.  Fisher  v. 
Beasley,  Doug.  235,  was  an  action  of  debt, 
to  recover  the  penalty  for  taking  usurious 
interest.  One  Grindall  had  borrowed 
£100  of  the  defendant,  for  which  he  had 
given  a  bond,  for  the  payment  of  the  prin- 
cipal and  interest,  at  the  rate  of  £5  per 
cent,  at  the  end  of  six  months.  He  also 
paid  two  guineas  to  the  defendant,  as  a 
premium,  at  the  time  wlien  the  money  was 
advanced.  At  the  end  of  the  six  months, 
the  £100  was  repaid,  and  £2  lOs.  for  in- 
terest. This  action  was  brouglit  within  a 
year  after  the  payment  of  tlie  capital  and 
interest,  but  more  than  a  year  after  the 
two  guineas  were  paid  and  the  money 
advanced,  and  the  question  was,  whether 
the  action  was  barred  by  not  being  lirought 
within  a  year  after  the  offence  of  usury 
was  committed.  Tlie  cases  of  Llovd  v. 
Williams,  2  W.  Bl.  792,  and  Mallory  v. 
Bird,  cited  in  Cro.  Eliz.  20,  were  referred 
to  for  the  defendant,  in  which  latter  case, 
it  is  said  :  "  If  one  contracts  to  have  twenty 
pounds  for  the  loan  of  a  hundred  pounds, 
if  he  taketh  nothing  of  the  twenty  pounds 
he  is  not  punisliable  by  the  statute,  but  if 
he  taketh  any  thing,  if  but  one  shilling, 
this  is  an  affirmance  of  the  contract,  and 
he  shall  render  for  the  whole  contract." 
But  Bid/er,  J.,  said,  that  the  answer  given 
by  Astor,  J.,  to  that  case,  when  it  had 
been  cited  on  some  former  occasion  was, 
that  it  meant  one  sliilling  above  the  legal 
interest.  Lord  Mansjield  said:  "It  be- 
came material  in  this  case  to  determine 
when  tlie  usui-y  was  complete.  One  side 
contended,  that  it  was  so  upon  the  pay- 
ment of  the  premium,  and  I  long  inclined 
to  that  opinion,  because  it  was  paid  eo 
nomine  as  above  legal  interest.  But  I  am 
now  satisfied,  as  we  all  are,  that  tlie 
offence  was   not  complete   till   the  half 


year's  interest  was  rejeived.  There  are 
two  branches  of  the  statute.  Under  the 
first,  every  agreement,  conti'act,  and  se- 
curity, for  more  than  legal  interest,  is 
void.  Therefore  the  bond  given  to  the 
defendant  in  this  case  was  void.  But 
under  the  second,  the  penalty  is  incurred 
only  by  taking^  accepting,  and  receiving^ 
more  than  legal  interest.  All  the  author- 
ities lean  this  way,  both  ancient  and  mod- 
ern. In  Lloyd  «.  Williams,  more  than 
legal  interest  had  been  paid  at  first." 
Haddock  qui  tarn  v.  Hammett,  7  T.  R. 
184,  was  an  action  on  the  statute,  the 
usury  alleged  being  the  discount  of  a  note 
for  £1,000.  But  the  point  on  which  the 
case  turned  was,  that  on  the  day  wlien 
the  note  became  due,  the  maker  discharged 
it  by  giving  another  note,  which  included 
the  amount  due  upon  the  first  note,  and  a 
further  sum  advanced  by  the  defendants, 
which  last  note  was  outst.anding  and  un- 
satisfied at  the  trial  of  this  case.  Buller, 
J.,  at  nisi  prius,  was  of  the  opinion  that 
usury  had  not  been  committed,  no  monei/ 
having  been  received  by  the  defendant, 
and  Lord  Kent/on,  C.  J.,  delivei'ing  the 
opinion  of  the  court,  upon  a  motion  to  set 
aside  the  nonsuit,  said :  "  The  objection 
here  is,  that  nothing  has  been  received  by 
the  defendants,  either  for  interest  or  prin- 
cipal, except  a  paper  security,  which,  till 
it  has  been  paid,  is  no  payment  whatever, 
and  may  ultimately  turn  out  to  be  worth 
nothing.  The  plaintiif  says  that  it  was 
given  for  the  fii-st  note,  whicli  was  giveu 
on  a  usurious  contract ;  if  so,  the  second 
•note  is  also  bad.  But  the  plaintiff  cannot 
be  permitted  to  contend  both  ways  ;  that 
it  is  good,  because  given  in  payment  of  the 
first  note  ;  and  bad,  because  that  first  note 
for  which  it  was  given  in  discharge  was 
bad.  It  is  true  that  a  payment,  cither  in 
money  or  money's  worth,  would  be  suf- 
ficient; and  it  shall  not  be  permitted  to  a 
party  who  has  knowingly  received  any 
thing,  as  interest,  to  apply  it  afterwards  to 
another  account,  as  ho  finds  it  convenient. 
But  here  the  defendants  have  not  received 
any  thing ;  and  therefore  I  am  of  opinion 
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money  be  free  from  the  taint  of  usury,  and  consequently  can  be 
enforced,  yet  if  usurious  interest  be  actually  paid  upon  it  after- 


tbat  the  direction  of  the  learned  judge  at 
the  trial  was  right."  In  Pearson  n. 
M'Gowran,  3  B.  &  C.  700,  5  Dowl.  &  R. 
616,  the  venue,  in  an  action  of  debt  for 
penalties,  was  laid  in  Middlesex,  and  the 
ott'eiiee  was  alleged  to  bo  that  usurious 
interest  was  secured  to  the  defendant,  by 
a  bill  of  exchange  accepted  and  afterwards 
paid  by  a  person  named  Bottril.  On  the 
trial  it  appeared,  that  tlie  contract  was 
made  and  the  acceptance  given  in  Jliddle- 
sex,  but  that  the  bill  was  paid  in  London, 
to  tlic  holders,  to  whom  the  defendant 
had  iiidiavcil  it.  Abbott,  C.  J.,  delivering 
the  opinion  of  the  court,  referred  to  the 
statute  providing  that  any  person  taking, 
acceiiting,  or  receiving  above  .£.)  per  cent, 
interest,  should  forfeit  the  treble  value  of 
the  moneys  lent,  and  providing  that  the 
forfeiture  should  be  sued  for  in  tiie  county 
where  the  otfunce  was  committetl,  and 
said  (5  D.  &,  K.  619),  "  Then  the  only 
question  is,  what  is  the  offence  ?  We 
think  it  consists  in  taking,  accepting,  and 
receiving  usurious  interest.  The  corrupt 
contract  |irecedes  and  forms  no  part  of  the 
taking,  therefore  the  offence  iiere  was  not 
committed  partly  in  jVliddlese,\  and  partly 
in  London,  and  the  only  materiality  of  the 
contract  is  to  show  the  real  nature  and 
consequent  illegality  of  the  taking.  .  . 
\Vc  are  of  opinion  that  the  venue  in  this 
case  ought  to  have  been  laid  in  London, 
and  not  in  Middlesex."  And  in  bimpsun 
qui  tain  v.  Warren,  15  Mass.  460,  where 
the  defendant  had  discounted  a  note  for 
$400,  at  the  rate  of  two  per  cent,  per 
month,  which  \vas  unpaid  at  the  time  this 
action  fur  the  penalties  was  brought,  it 
was  held  that  no  usury  had  t>een  com- 
mitted. Piirkrr,  C.  J.,  said  :  "  The  whole 
sum  loaned  was  not  paid  over,  but  the 
balance,  after  deducting  the  discount,  so 
that  ill  fact  four  hundred  dollars  w^cre  never 
lent,  as  stated  in  the  declaration,  but  a  less 
sitni,  for  which  the  borrower  promised  to 
pay  four  hundred  dollars,  which  was  the 
principal  lent  and  the  excessive  interest. 
The  defendant  has  then  received  nothing, 
eithei-  principal  or  interest,  and  therefore 
lie  cannot  be  liable  for  the  penalty." 
Wright  V.  Laing,  3  IJ.  &  G.  165  ;  Ste- 
vens i\  Lincoln,  7  Met.  525,  are  to  the 
same  etrect.  See  also.  Scurry  v.  Free- 
man, 2  B.  &  P.  381.  But  if  a  sum  more 
than  equal  to  the  legal  interest  upon 
the  sum  substantially  loaned  or  forborne, 


be  received,  the  offence  of  usury  is  com- 
plete, whether  the  principal  be  repaid  or 
not.  In  Wade  <]ui  tarn  v.  Wilson,  1  K.ist, 
195,  £600  being  due  from  G.  to  the  de- 
fendant, 10  guineas  were  paid  by  G.  to  the 
defendant,  by  way  of  premium,  for  the 
defendant's  forbearance  for  one  year,  and 
G.  executed  his  note  to  the  dctendant  for 
£600  at  £5  per  cent.  A  half  year's  interest 
of  £15  was  afterwards  received  by  the 
defendant,  upon  the  note,  and  it  was  held 
that  upon  this  payment  usury  was  com- 
mitted. Lord  Kenijon  said  :  "  Here  the 
party  having  ten  guineas  premium  in  hand, 
and  interest  accruing  from  day  to  day, 
actually  received  interest  qua  interest  for 
half  a  year,  which  made  what  ho  received 
upon  tlie  whole,  amount  to  more  than 
lawful  interest  for  that  time,  upon  the  sum 
lent."  Ldwrence,  J.,  said  :  "  Here,  then, 
is  a  premium  paid  of  ten  guineas,  at  first, 
which  was  to  run  through  the  whole  year, 
and  interest  accruing  daily  on  the  prin- 
cipal sum,  the  defendant  actually  received 
interest  for  the  first  half  year,  which, 
together  with  what  he  had  before  received 
by  way  of  premium,  amounts  to  more  than 
legal  interest.  That  immediately  consti-* 
tuted  usury."  Le  Blanc,  J,,  said  :  "  I  am 
of  opinion  that  at  least  one  moiety  of  the 
premium  is  to  be  apportioned  to  the  half 
year's  interest  which  was  received,  and 
that  the  true  spirit  of  the  agreeineiit  was, 
that  the  premium  was  to  run  through  the 
whole  year,  in  proportion  as  the  interest 
accrued,  and  thcreibre,  upon  the  whole,  I 
think  the  contract  proved  sustains  the 
count,  and  that  the  usury  was  complete 
when  the  first  half  year's  interest  was 
paid."  In  Llovd  qui  tarn  v.  Williams,  2 
VV.  Bl.  792,  Hiiichliffe  borrowed  £100  for 
three  months,  of  the  defendant,  which  he 
received,  and  paid  the  defendant  thereout 
£6  5s.  by  way  of  interest,  in  advance,  and 
gave  the  defendant  his  note  for  .£100  pay- 
able in  three  raontlis.  De  Grey,  C.  J.,  and 
Blackstoue,  J.,  a  majority  of  the  court,  held 
that  the  offence  of  uoury  was  consummated 
and  completely  committed  on  making  the 
corrupt  agreement,  and  receiving  tlie  in- 
terest hi  advance.  In  Commonwealth  v. 
Frost,  5  Mass.  53,  the  defendant  had 
loaned  money  to  Ebenczer  Clough,  on  a 
note  for  $200,  in  ninety  days,  paying  him 
$187,  having  retained  $13  for  the  ninety 
days'  interest.  At  the  expiration  of  tlia 
term,  another  note  for  the  same  amount 
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wards,  the  penalty  is  incurred,  (n)  And  if  the  usurious  interest 
is  payable  at  intervals,  the  penalty  is  incurred  by  the  first  pay- 
ment and  receipt ;  (o)  but  it  would  seem  that  no  more  than  one 
penalty  can  be  incurred  upon  the  same  loan,  although  further 
instalments  continue  to  be  paid,  (p) 


was  given,  Clough  paying  fourteen  dollars 
in  cash,  for  tlie  extension  of  the  time 
ninety  days  longer.  This  note  was  also 
renewed  tor  ninety  days,  and  sixteen  dol- 
lars paid  by  (Uough  on  its  renewal,  for 
the  reception  of  which  last  interest  the 
defendant  was  indicted.  The  court  said  it 
was  clear  "  that  the  taking  of  the  sixteen 
dollars,  as  the  compensation  for  the  loan, 
that  sum  exceeding  lawful  interest,  com- 
pleted the  offence  of  usury,  whether  the 
principal  sum  was  ever  paid  or  not." 
There  has,  however,  been  a  tendency  to 
consider,  in  contracts  of  this  last  nature, 
the  money  actually  received  by  the  bor- 
rower as  the  amount  of  the  loan ;  and 
although  the  securities  given  are  for  an 
amount  sufficiently  more  than  the  sum 
received,  to  make  the  contracts  usurious, 
if  the  legal  per  cent,  of  interest  is  paid 
thereon,  not  to  consider  the  otfence  of 
usury  complete  until  a  payment  of  such 
interest  is  made.  This  was  the  view 
Gould,  J.,  was  inclined  to  take,  in  Lloyd 
V.  Williams,  supra ;  and  in  Scurry  v. 
Freeman,  2  B.  &  P.  381,  in  which  the 
defendant  lent  Robert  Hoolcy  £500  upon 
security  given  for  that  amount,  who,  a 
previous  agreement  having  been  made 
that,  something  more  than  legal  interest 
should  be  paid,  but  no  particular  sum 
having  been  agreed  upon,  offered  the  de- 
fendant back  £50,  which  he  directed  to  be 
given  to  his  son,  the  court  (consisting  of 
Heath,  Rooke,  and  Cliambre,  judges)  were 
very  clearly  of  opinion  that  the  receipt 
aftenvards  of  £25,  as  one  year's  interest 
upon  the  debt,  was  usurious,  so  that  an 
action  under  the  statute  within  one  year 
after  its  reception  would  lie,  inasmuch  as 
the  loan  could  only  be  deemed  a  loan  of 
£450,  since  the  defendant  had  taken  back 
£50  out  of  the  £500.  So  also,  Gibson, 
C.  J.,  in  Oyster  v.  Longnecker,  16  Penn. 
St.  274,  says,  there  is  a  distinction  be- 
tween interest  and  a  bonus;  and  that  a 
return  of  part  of  the  sum  on  which  interest 
is  reserved,  reduces  the  contract  essentially 
to  a  loan  of  the  residue,  and  that  there- 
fore the  offence  of  usury  is  not  committed 
until  interest  has  actually  been  paid  upon 
the  sum  reserved  as  the  debt.     But  the 


better  opinion  would  seem  to  be,  that  such 
agreements  are  usurious  whenever  more 
than  the  legal  interest  on  what  is  under- 
stood by  the  parties  as  the  principal  debt, 
is  paid,  since  the  statute  of  Anne  declares 
it  shall  be  usury  to  receive  more  than  five 
pounds  per  cent,  for  forbearing  or  giving 
day  of  payment ;  so  that,  as  Mr.  Justice 
Biackstone  remarked,  in  Lloyd  v.  Wil- 
liams, "interest  may  as  lawfully  be  re- 
ceived beforehand  for  forbearing,  as  after 
the  term  is  expired,  for  having  Jorborne  ;  " 
and  if  in  either  case  more  than  five  per 
cent,  is  taken,  usury  is  committed.  See 
remarks  of  Baijleg,  J.,  in  Wood  v.  Grim- 
wood,  10  B.  &'C.  699. 

(n)  Gardner  v.  Plagg,  8  Mass.  101 ; 
Thompson  v.  Woodbridge,  id.  256  ;  Seio- 
all,  J.,  Chadbourn  v.  Watts,  10  Mass.  124. 
In  Sir  Wollaston  Dixie's  case,  1  Leon.  95, 
Gent,  B.,  said  :  "  If  I  lend  one  a  hundred 
pounds  without  any  contract  for  interest, 
and  afterwards,  at  the  end  of  a  year,  he 
gives  me  £20  for  the  loan  thereof,  the 
same  is  within  the  statute,  for  my  accept- 
ance makes  the  offence  without  any  bar- 
gain or  contract."  In  Floyer  v.  Edwards, 
Cowp.  114,  Lord  Mansfield  said  :  "  In  case 
the  agreement  originally  for  the  payment 
of  jn-incipal  be  legal,  and  the  interest  does 
not  exceed  the  legal  rate,  but  afterwards, 
upon  payment  being  forborne,  illegal  in- 
terest is  demanded,  there  the  agreement 
by  retrospect,  is  not  void,  but  the  parties 
are  liable  to  the  penalty  of  treble  value." 
See  also,  Radley  v.  Manning,  3  Keble, 
142,  d1.  13  ;  Lord  Mansfield,  in  Abrahams 
u.  Bunn,  4  Burr.  2253,  and  previous  note. 

(o)  Wade  v.  Wilson,  I  East,  195; 
Wood  v.  Grimwood,  10  B.  &  C.  639. 

( p)  In  Wood  V.  Grimwood,  10  B.  &  C. 
696,  in  which  a  bonus  had  been  paid,  and 
afterwards  a  half  year's  interest,  which, 
together  with  the  bonus  paid,  constituted 
more  than  the  lawful  interest,  and  subse- 
quently legal  interest  was  paid  half  yearly, 
on  the  original  debt,  it  was  decided,  that 
the  offence  of  usury  was  complete  when 
the  first  half-yearly  payment  was  made; 
that  the  bonus  was  not  to  be  apportioned 
throughout  the  whole  time  of  the  loan. 
So  that  an  action  brought  for  penalties,  at 
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Where  the  statute  makes  a  usurious  contract  void,  or  forfeits 
a  part  of  the  principal  or  legal  interest,  by  way  of  penalty,  the 
creditor  of  course  must  lose  this,  for  the  debtor  may  interpose 
this  defence,  however  inequitable  it  may  be.  But  if  the  debtor 
make  himself  a  plaintiff,  and  seek  relief  against  a  contract  for 
its  usury,  it  is  held,  in  equity,  that  he  must  pay  or  tender  the 
whole  amount  of  principal  and  legal  interest,  (g)     It  was  once 


any  time  ^l'ir!nn  one  year  after  tlie  pay- 
ment of  any  half  year's  interest,  could  bo 
maintained,  as  beiu^'  in  time.  And  it  was 
doubted  whether,  o\cn  if  such  boims  wag 
a|>portionablc,  the  only  oifence  for  which 
the  lender  could  he  prosecuted  had  not 
been  committed  upon  the  reception  of  the 
iir,~t  half  year's  intcrcNt.  Parke,  J.,  said  : 
"I  am  of  opinion  that  the  moment  one 
])enalty  was  incurred,  upon  one  bin-gain  or 
loan,  no  other  oH'eme  coidd  be  conmiitted 
in  respect  of  the  same  barfrain  or  loan,  by 
reason  of  the  lender  ha\ing  received  a 
further  sum,  hy  way  of  usurious  interest. 
The  statute  of  12  Anne.st.  2,  e.  16,  enacts : 
'  That  all  persons  who  shall,  upon  any 
contract,  take,  accept,  and  receive,  by  way 
or  means  of  any  corrupt  barn'ain,  loan, 
&e.,  for  the  forbearing  or  i:i\-m<r  day  of 
payment,  for  one  whole  year,  of  or  for 
their  muney,  above  the  sum  of  .£5  (ur  the 
forbearing'  of  £100  a  year,  and  so  after 
that  rate,  shall  forfeit  and  lose,  for  evci y 
such  ottciii.c,  the  treble  value  of  the 
moneys  lent,'  &e.  The  statute  tliercHirc 
requires  two  things  to  constituo  the  oi- 
feiK'i:  ;  a  corrupt  bargain,  and  an  actual 
taking  of  a  higher  rate  of  interest  than  .'> 
per  cent,  for  ibrbearing  or  giving  day  of 
]jayment  for  one  whole  year.  As  soon  as 
llioc  two  things  concur,  the  offence  con- 
templated by  the  statute  is  complctcil. 
'I'lie  party  who  lias  received  the  usurious 
interest  in  respect  of  the  corrupt  bargain, 
then  incurs  tiie  penalty,  and  1  tliink  ihe 
only  penalty,  atlacbcd  by  the  statute  to 
that  corrupt  baigain,  and  the  receipt  of 
usurious  interest  thereon,  by  forfeiting 
treble,  the  value  of  the  mone\'s  lent  or 
forborne.  If  it  ^\'cre  otherwise,  and  each 
sul)se([uent  payment  of  the  legal  interest 
should  constitute  a  distinct  offence  of 
usury,  where  a  preniiuin  has  been  given, 
the  coiiscipiciice  would  be,  that  if  a  paity 
took  legal  interest  for  such  a  loan,  at  in- 
tervals, he  would  be  liable  to  forfeit  treble 
the  amount  of  the  moneys  lent,  not  merely 
once,  but  each  time  he  received  the  in- 
terest ;  and  if  those  intervals  were  short, 


penalties  to  the  amount  of  many  thousands 
might  be  incurred  by  a  loan  of  a  single 
£100.  This  never  could  iiave  been  the 
intention  of  the  legislature.  I  think  it 
must  have  meant,  that  no  more  than  throe 
times  the  amount  of  the  money  lent  could 
ever  be  forfeited  by  the  offender. "  But  in 
Lamb  v.  Lindsey,  4  Watts  &  S.  449, 
this  question  was  directly  decided  in  an 
opposite  way.  Money  was  loaned  at 
usurious  interest,  the  device  of  the  sale  of 
property  and  a  lease  back,  being  adopted, 
to  disguise  the  transaction.  Tiie  rent, 
amounting  to  15  per  cent,  upon  the  money 
loaned,  was  regularly  paid,  and  the  present 
ijni  tain  action  was  brought,  more  than  a 
year  from  the  first  payment,  and  within  a 
year  from  the  last.  A  majority  of  the 
court  held  the  action  maintainable,  decid- 
ing that  the  ]}cnaby  of  a  forfeiture  of  "  the 
money  and  other  things  lent,"  was  incurred 
at  each  time  when  the  lender  received 
more  than  the  IcLjal  interest.  Mr.  Justice 
Keiiiicdi/,  Ii(i\\-e\-er,  delivered  a  dissenting 
opinion,  in  which  he  vindicates  his  own 
opposite  ruling  at  ?u\i  /<r/(/s,  and  adopts 
the  same  view  taken  by  ]\rr.  .Iiistiee  Piirke^ 
siijirn,  although  the  ca.so  of  Wood  v.  Grim- 
wooil  \va-.  nut  cited  in  the  case. 

(v)  Scott  u.  Xei-bit,  2  Brown,  Oh.  641, 
2  Cu.\,  ly.'i  ;  Ex  piirte  Skip,  2  Vcs.  Sen. 
489;  Bi'iiHeld  v.  Solomons,  9  Vcs.  84; 
Hogin-s  V.  liathbun,  1  Johns.  Ch.  367; 
Tapper  r.  Powell,  id.  439;  I'linning 
V.  fiunham,  5  Johns.  Cb,  122;  Fulton 
Bank  <■.  licacb,  1  Paige,  429;  .Moivan  v. 
Schemmerhorn,  id.  .')44  ;  Mel):iiiicls  y. 
Barnnm,  5  \'t.  262;  Jordan  !).  Trnmbo, 
6  Gill  &  J.  103;  Thomas  n.  Jlason, 
8  Gill,  1  ;  Anonymous,  2  Desaus.  333; 
Stone  V.  \Vare,  6  Munf  :541  ;  .Shclton  c. 
Gdl,  11  Ohio,  417;  Day  u.  Cumraings, 
19  Vt.  49B;  Ballinger  '  c.  Edwards,'  4 
Ired.  Mt\.  449  ;  rbcl|is  c.  Pierson,  1  Iowa, 
121  ;  Wilson  !'.  Uarde.^tv,  1  Sid.  Gh. 
Dee.  66.  In  Hiiidle  o.  G'hricn,  1  Taunt. 
413,  the  defendant  had  given  the  plaintitf, 
for  various  sums  borrow ed  of  him,  bills 
and  notes  with  usurious  premiums.     The 
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an  established  rule,  that  there  is  no  way  in  which  the  debtor 
can  ask  relief  at  law,  except  collaterally.  He  must  wait  until 
he  is  sued,  before  he  can  raise  directly  the  question  of  his  right 
to  this  defence,  and  then  this  defence  is  given  and  measured  by 
the  statute.  But  if  he,  for  example,  brings  trover  for  goods 
pledged,  to  secure  a  debt  for  which  a  note  with  usurious  inter- 
est was  given,  and  seeks  to  get  the  value  of  his  goods  without 
deducting  his  debt,  on  the  ground  that  the  note  is  void,  it  might 
be  said  to  him,  on  high  authority,  that  the  note  may  be  void, 
but  that  is  not  now  the  question ;  for  he  owes  money,  and  has 
pledged  goods,  and  must  pay  his  debt  to  redeem  them,  (r) 
But  this  doctrine  has  been  attacked,  and  perhaps  overthrown  in 
England,  and  may  be  doubted  here,  (s)  So,  if  he  has  paid 
money  on  a  usurious  contract,  and  sues  for  its  repayment, 
it  seems  that  he  will  recover  so  much  as  he  has  paid  usuri- 
ously,  (t)  but  no  more ;  that  is,  he  will  not  recover  the  legal  in- 
terest, which  he  has  paid  on  a  usurious  contract.  Courts  were 
at  first  inclined  to  deny  the  right  of  a  party  paying  usurious  in- 
terest, to  recover  back  any  portion  of  the  money  so  paid,  on  the 
ground  that  both  parties  to  such  a  transaction  were  in  pari  de- 
licto, and  the  party  paying  the  money  parted  with  it  freely,  so 
that  the  maxim  volenti  nan  fit  injuria  would  apply,  {u)  But 
this  is  not  so  now,  the  rule  being  that  above  stated ;  and  the 
distinction  has  been  taken  between  statutes  enacted  on  general 

parties  at  Icngtli  Btiited  an  usurious  ac-  Bai/leij,   J.,   said :     "  We   cannot  impose 
count,  and  the  defendant  gave  new  bills,  sncli  terms.     The  instrument  is  void.     It 
and  a  warrant  of  attorney  to  confess  judg-  is  not  good  at  law."     Underthe  consti-ue- 
ment,  and   the   old  bills  and  notes  were  tion   put  upon   the  Virginia   statute   of 
given  up.     Upon  the  defendant's  failure  usury,  it  seems  that  the  debtor  nccil  only 
to  pay  an  instalment  of  the  new  bills,  the  pay  the  principal  debt,  without  any  inter- 
plaintiff  entered  up  judgment  on  the  war.,  est.      Young    v.    Scott,   4    linnd.    41.5; 
rant  of  attorney,  and  sued  out  execution.  Clarkson  c.  Garland,  1  Leiiih,  147 ;  Tur- 
Upon  an  application  to  set  aside  the  judg-  pin  v.  Povall,  S  Leigh,  93  ;  Maiks  v.  Mor- 
ment,  the   court   did   so   only   upon   the  ris,  4  Hen.  &  M.  463.     See  also,  Boone  v. 
terras  that  the  defendant  should  repay  tlio  Poindextcr,  12  Smedes  S.  M.  640. 
principal   and   legal   interest   due,  which  (r)  Fitzroy  i>.  Gwillim,  1  T.  K.  153. 
was  ordered  to  be  ascertained  by  a  protlio-  (s)  Tregoning  v.  Attenborough,  7  Bing. 
notary.     But  in  Roberts  v.  Goff,  4  B.  &  97,   4  Moore  &  B.  722 ;    Hargreaves   v. 
Aid.  92,  upon  an  application  to  set  aside  Hutchinson,  2  A.  &  E.   12 ;  Bam.sdeU  u. 
a  jud"ment  obtained  under  a  warrant  of  Morgan,  16  Wend.  574. 
attoriiev,  and  to  have  the  warrant  of  at-  {()    Bosanquet    v.    Dashwood,    Cases 
torney  "delivered  up,  on   the   ground   of  temp.   Talbot,   38,   per   Lord    Mausjield, 
usury,  the  court   refused   to  impose   tlie  Browning  c.  Morris,  Cowp.  793. 
terms'that  the  party  should  pay  the  money  (u)  Tomkins  v.  Beinet,  1  Salk.  22. 
actually   advanced    with    legal   interest. 
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grounds  of  policy  and  public  expediency,  in  which  each  party 
violating  the  law  is  in  pari  delicto,  and  entitled  to  no  assistance 
from  a  court  of  justice,  and  those  la-ws  enacted  to  protect  weak 
or  necessitous  men  from  being  overreached,  defrauded,  or  op- 
pressed, in  which  event  the  injured  party  may  have  relief  ex- 
tended to  him,  and  the  whole  purport  and  reason,  both  of  the 
law  of  usury,  and  of  the  gi-eat  mass  of  decisions  under  it,  indi- 
cate, that  the  lender  on  usury  is  regarded  as  the  oppressor  and 
the  criminal,  and  the  borrower  as  the  oppressed  and  injured,  {v) 


SECTION    VII. 

OF   CONTRACTS   ACCIDENTALLY   USURIOUS. 

K  a  contract  is  accidentally  usurious,  that  is,  made  so  by 
some  mistake  in  calculation,  or  other  error  in  fact,  against  the 
intention  of  the  parties,  the  mistake  may  be  corrected,  and  the 
contract  saved,  {w)     But  if,  in  fact,  a  greater  rate  of  interest  is 


(u)  Clarke;;.  Shoe,  Cowp.  197  ;  Brown- 
ing V.  Morris,  Cowp.  790  ;  Bosanqaet  v. 
Dashwood,  Cases  temp.  Talbot,  38; 
Wheaton  v.  Hibbard,  20  Johns.  292; 
Beardsley,  C.  J.,  Schroppel  v.  Corning, 
5  Benio,  240. 

(w)  Anonymous,  1  Frcem.  253,  pi.  268. 
It  was  said,  by  North,  C.  J.,  that  "if  a 
scrivener,  in  making  a  mortgage,  &c.,  do, 
through  mistake,  make  the  money  pay- 
able sooner  than  it  ought  to  be,  or  re- 
serve more  interest  than  ought  to  be,  this 
will  not  make  it  void  within  the  statute, 
because  here  was  no  corrupt  agreement." 
See  also,  Nevison  v.  Whitley,  Cro.  Car. 
.501,  W.  Jones,  396;  and'  Buckley  u. 
Guildbiink,  Cro.  Jac.  678.  Glasfurd  o. 
Laing,  I  Camp.  149,  was  an  action  on  a 
bill  of  exchange  for  X3, 180,  the  defendants 
reeisted  the  action,  on  the  ground  of  usury, 
and  showed  that  the  parties  for  whom  the 
defendants  accepted,  being  indebted  to  the 
plaintiff  in  St.  Kitts,  for  £6,000,  with  six 
per  cent,  legal  interest  there,  agreed  with 
the  plaintiff  in  England,  that  the  principal 
should  be  paid  by  two  bills  of  exchange, 
one  in  twelve  months  and  the  other  in  two 


years ;  and  accordingly,  the  present  bill 
for  £.3,180,  and  another  for  £3,360,  were 
drawn,  but  that,  according  to  tlie  legal 
rate  of  5  per  cent,  interest  in  England, 
the  bills  should  have  been  for  only  £3, 1 50 
and  £3,300.  The  plaintiff's  agent,  how- 
ever, swore  that  the  increased  amount 
arose  from  an  oversight  of  his  ;  that  hav- 
ing been  called  upon  to  calculate  the  sura 
due  on  the  delit,  for  which  the  bills  were 
to  be  drawn,  after  calculating  the  amount 
duo  on  the  original  debt,  at  6t.  per  cent., 
as  permitted  in  the  West  Indies,  he  inad- 
vertently calculated  the  interest  to  grow 
due  in  England,  at  the  same  rate.  Sir 
James  Maiisjield,  C.  J.,  held,  that  the  action 
might  clearly  be  maintained  for  the  sum 
bona  fide  due,  as  the  excess  in  the  amount 
of  the  bill  had  arisen  from  a  mere  mis- 
take, and  no  intention  to  take  usury  could, 
at  any  rate,  bo  imputed  to  the  plaintiff. 
See  also,  Gibson  v.  Stearns,  3  N.  H.  185  ; 
Livingston  v.  Bird,  1  Root,  303  ;  McLean, 
J.,  Lloyd  V.  Scott,  4  Pet.  224 ;  McElfat- 
rick  V.  Hicks,  21  Penn.  St.  402;  Marvino 
V.  Hymers,  2  Kern.  223. 
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taken  than  the  law  allows,  by  reason  of  an  erroneous  opinion 
of  the  lender  that  he  had  a  right  to  this  interest,  this  is  a  mis- 
take of  law,  and,  agreeably  to  the  general  rule,  will  not  excuse 
the  lender,  and  the  whole  efFect  of  usury  will  attach  to  the  con- 
tract, (x) 

The  question  has  been  very  much  discussed,  whether  banks, 
or  other  money-lenders,  or  bill  or  note  discounters,  have  a  legal 
right  to  adopt,  as  a  principle  of  calculation,  the  rule  that  gives 
rather  more  that  legal  interest  upon  notes  discounted,  or  to 
which  the  interest  is  added,  in  case  of  fractional  portions  of 
years  and  months.  Eowlett's  Tables,  which  are  calculated 
mainly  on  the  supposition  that  a  year  consists  of  360  days,  gives 
this  advantage  to  the  lender.  The  use  of  these  tables,  or  of  a 
similar  principle  of  calculation,  is  very  general,  not  to  say  uni- 
versal. And  although  this  practice  is,  strictly  speaking,  usu- 
rious, and  there  is  much  conflict  in  the  authorities,  we  have  no 
doubt  that  the  prevailing  rule  of  law  sanctions  this  practice, 


(ar)  Marsh  v.  Martindale,  3  B.  &  P. 
154;  Maine  Bank  w.  Butts,  9  Mass.  49. 
This  was  an  action  biouyht  by  the  liank, 
to  recover  possession  of  certain  premises 
mortgaged  to  them  by  the  defendant,  to 
secure  several  notes  given  by  him  to  tlie 
bank.  The  defendant  nllegerl,  that  on  the 
date  of  mortgage  deed,  tlic  plaintiff'  loaned 
him  $10,000,  and  that  it  was  agreed  be- 
tween them  that  more  than  6  per  cent,  in- 
terest should  be  paid  upon  the  loan,  and 
that  the  notes  secured  by  the  mortgage 
were  given  to  secure  such  principal  and 
illegal  interest,  and  therefore  he  pleaded 
the  statute  of  usury.  It  appeared,  upon 
the  trial,  that  there  had  been_  a  forbear- 
ance of  10,000  dollars  by  the' bank,  and 
that  the  interest  secured  in  the  mort- 
gage was  more  than  6  per  cent,  upon  the 
1 0,000  dollars ;  but  it  was  proved  that  the 
excess  had  arisen,  not  from  a  direct  re- 
ception by  the  bank  of  more  than  6  per 
cent,  upon  any  notes,  but  by  reason  of 
the  defendant's  having,  in  order  to  meet 
notes  for  63  days,  at  the  times  they  be- 
came due,  procured  new  loans,  a  week 
previous  to  the  expiration  of  the  time  of 
credit  given  for  the  former  loans,  giving 
new  notes  therefor ;  and  it  was  contended, 
that  although  the  money  thus  received 
amounted  to  more  than  6  per  cent,  upon 

VOL.   III.  9 


the  original  debt,  for  the  reason  that  the 
bank  retained  the  amount  of  the  new  notes 
until  the  old  notes  became  due,  for  the  pur- 
pose of  meeting  tliem,  jet,  that  as  no  more 
than  tlie  usual  profits  upon  loans  made 
on  banking  principles  were  received,  sucli 
agreements  were  not  usurious.  But  tlio 
court  decided,  that  no  banking  company, 
any  more  than  an  individual,  liad  autlior- 
ity  to  make  a  discounter  loan,  at  a  greater 
profit  than  6  per  cent,  interest,  nor  was 
exempt  from  the  restrictions  of  the  statute 
against  usury.  And  Sewall,  J.,  said  :  "  It 
is  probable  that  in  this  case  there  was  no 
intentional  deviation  on  the  part  of  the 
bank;  but  a  mistake  of  their  rights.  This, 
however,  is  a  consideration  Avhich  must 
not  influence  our  decision.  The  mistake 
was  not  involuntary,  as  a  miscalculation 
might  be  considered,  where  an  inieniion 
of  conforming  to  the  legal  rule  of  interest 
was  proved  ;  but  a  voluntary  departure 
from  the  rate.  An  excess  of  interest  was 
intentionally  taken,  upon  a  mistaken  sup- 
position that  banks  were  privileged,  in  this 
respect,  to  a  certain  extent.  This  was, 
therefore,  in  the  sense  of  the  law,  a  cor- 
rupt agreement ;  for  ignorance  of  tlie  law 
will  not  excuse."  See  also,  Childers  v. 
Deane,  4  Rand.  406. 
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where  it  is  adopted,  merely  as  a  convenience,  and  in  conformity 
to  usage  (y) 


(y)  In  New  York  Firemen  Ins.  Co.  o. 
Ely,  2  Cowen,  67S,  a  note  for  90  days,  in- 
dorsed i>y  tite  d  fendiints,  ^\';is  tiie  cause 
of  action  ;  it  wiis  given  for  two  others, 
wliieli  i[i  turn  were  a  I'enewnl  of  others. 
Some  of  the  previous  notes  had  lieen  pay- 
able at  90  days,  and  all  the  notes  had  been 
discounted  l>y  tlie  plairititFs,  at  7  per  cent., 
and  the  discount  deducted  in  advance. 
Tile  secretary  of  tlio  company  testified 
that  his  practice  had  been  to  cast  interest, 
considering  .30  ilays  tlie  I'ilh  of  a  year, 
CO  days  the  sixtli,  and  90  days  the  fourth 
of  a  year,  and  to  cast  interest  at  7  per 
cent,  (the  lawfnl  rate)  accordingly.  The 
three  days  of  grace  he  called  one  tenth  of 
a  month.  Tlie  question  was  whetlier  the 
note  sued  upon  was  usurious,  and  it  was 
decided  to  be  so.  The  court  say  :  "  It 
must  be  conceded,  that  more  tlian  seven 
per  cent,  per  annum  was  received  upon 
the  discount  of  the  note,  in  this  case. 
How  is  tlic  presumption  of  law,  that  it  was 
received  in  pursiuince  of  a  corrupt  agree- 
ment, sought  to  be  repelled  ?  Not  by 
showing  tliat  the  sum  ])aid  for  interest  was 
greater  than  tlie  parties  intended  should 
be  paid  ;  tliat  there  was  a  mistake  in  tell- 
ing the  money  ;  or  that  the  cleik  wlio  cast 
the  interest,  had  fallen  into  an  arithmetical 
error;  but  by  showing  that  the  excess 
arose  from  the  adoption  of  a  principle  of 
calculation,  which  the  parties  knew  would 
give  more  than  seven  per  cent.,  tliough 
they  believed  it  was  not  a  violation  of  tlie 
Btatute.  In  ntlicr  words,  the  plaintitfa 
received  more  than  seven  per  cem.,  because 
they  believed  that  they  had  a  legal  right 
to  receive  more.  If  ilicy  judged  errone- 
neously,  it  was  a  mistake  in  point  of  law, 
and  nol  in  point  of  f  ict  ;  and  unless  thei'e 
be  soiiictliiiig  in  the  case  of  u>nr\-  to  dis- 
tinguish it  from  all  other  cases,  tlicir  ig- 
norance or  mi.stake  in  relation  to  the  law, 
can  atlord  them  no  protection."  And  after 
examining  the  eases  upon  the  subject,  the 
court  concluded  that  the  mistake  of  the 
parties  did  not  prevent  tlie  contract  fionr 
being  usuriou-:,  as  matter  of  law,  and  its 
consequences  from  resulting.  The  same 
view  is  taken  in  Utica  iiisuranfc  (.'u.  c. 
Tillman,  1  Wend,  b^^'y ;  Bank  of  Utica  w. 
Wagar,  8  Cowen,  398  ;  8tate  Bank  i\ 
Cowan,  8  Leigh,  253.  (_)n  the  other  hand, 
eee  Lyon  v.  State  Bank,  1  Stewart,  442 ; 
Planters  Bank  u.  Siiodgrass,  4  How. 
(Miss.),  573  ;  Duval  v.  Farmers  Bank,  7 


Gill  &  J.  44  ;  Duncan  o.  Maryland  Sav- 
ings Institution,  10  Gill  &  J.  299;  Bank 
of  St.  Albans  v.  Scott,  1  Vt.  426  ;  Agri- 
cultural Bank  v.  Bissell,  12  Pick.  586. 
In  this  last  case  the  aishier  of  the  bank 
took  $21  as  the  interest  of  82,000  for 
sixty-three  days.  Shdio,  C.  J.,  said : 
"  That  this  sum  a  little  exceeds  G  percent, 
for  one  year,  as  fixed  by  statute,  is  very 
obvious.  If  this  were  done  with  design, 
and  with  the  intent  of  taking  more  than 
the  lawful  interest,  or  if  done  in  pursu- 
ance of  the  adoption  of  a  principle  of  com- 
putation, which  would  give  more  than  the 
legal  rate,  \vc  are  not  prepared  to  say  that 
it  would  not  be  usurious,  however  small 
the  excess  over  the  legal  rate.  But,  as 
the  statute  prescribes  the  rate  of  interest 
for  one  year,  and  so  at  the  same  rate,  for  a 
longer  or  shorter  time,  it  is  obvious,  that 
when  the  interest  is  to  be  computed  in 
days  or  montlis,  it  is  impossible  to  follow 
the  prescribed  rule  precisely,  without  tak- 
ing the  iVaction  of  a  day  ;  and  that  this  is 
not  required,  is  now  settled  by  the  whole 
current  of  authorities.  From  the  impos- 
sihiliiy  of  executing  the  statute  with  lit- 
eral exactness,  has  resulted  the  necessity 
of  resorting  to  an  execution  c//  pies,  in 
many  cases  where  it  is  intended  to  conform 
to  the  intent  and  spirit  of  the  statute. 
So  it  has  been  the  practice  to  consider  a 
contract  for  money  payable  in  months, 
to  be  payable  in  calendar  months,  and  to 
consider  a  calendar  month  as  the  twelfth 
part  of  a  yc;ir,  and  compute  interest  ac- 
cordingly, though  they  are  of  different 
lengths.  A  note  given  in  February,  at 
two  months,  will  have  57  days  to  run,  and 
pny  one  per  cent,  interest,  as  for  the  sixth 
part  of  a  year ;  but  a  note  given  in  De- 
cember, at  two  months,  ^vill  have  62  days 
to  run,  and  pay  the  same  rate  of  interest. 
The  same  difflculty  arises,  in  computing 
interest  for  a  small  num'icr  of  days  ;  antl 
therefore  some  approximation,  which  can 
be  made  by  an  easy  and  practicable  mode 
of  computation,  if  made  in  good  faith  and 
without  being  intended  as  a  cover  for 
u-;nry,  has  been  considered  allowable, 
without  drawing  after  it  the  penalty 
of  the  statute.  Such  being  the  universal 
practice,  of  other  persons  as  well  as  banks, 
we  think  a  jury  would  not  be  warranted, 
from  the  mere  fact  that  the  interest  thus 
computed  slightly  exceeds  the  legal  rate, 
to  infer  a  corrupt  and  usurious  agreement. 
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SECTION    VIII. 

OF   DISCOUNT   OP  NOTES   AND   BILLS. 

The  practice  of  discounting  bills  or  notes,  by  deducting  from 
their  face  the  interest  for  the  whole  time  they  had  to  run,  be- 
gan with  our  banks,  and  was  soon  so  firmly  established,  that  i 
was  sanctioned  by  the  courts,  almost  of  necessity.  But  this 
practice  is,  in  itself,  certainly  usurious,  for  the  borrower  has  the 
use  of  the  amount  of  the  note,  minus  the  interest,  and  pays 
interest  for  the  whole  amount.  Having  been  sanctioned  in 
respect  to  corporations  whose  business  it  was  to  lend  money, 
a  distinction  could  not  be  made  against  individuals  who  lent 
money ;  and  it  may  now  be  considered  as  settled,  rather  for  the 
sake  of  convenience  than  upon  principle,  that  it  is  not  usurious 
to  take  the  interest  in  advance,  by  way  of  discount,  although  it 
is  obvious,  that  by  carrying  this  principle  far  enough,  any 
amount  of  excessive  interest  may  be  taken.  Thus,  if  the  legal 
interest  were  six  per  cent.,  and  a  note  for  a  thousand  dollars 
had  ten  years  to  run,  the  borrower  would  receive  four  hundred 
dollars,  and  at  the  end  of  ten  years,  pay  six  hundred  for  the 
use  of  it,  or  sixty  dollars  a  year  for  the  use  of  four  hundred 
which  is  obviously  much  more  than  even  compound  interest 
There  seems,  however,  to  be  a  strong  disposition  to  limit  this 
practice  to  short  paper,  or  at  least  not  to  apply  it  to  long  loans 
or  discounts,  although  nothing  like  a  fixed  rule  or  standard  can 
be  found,  either  in  tiie  authorities  or  in  the  usage,  and  it  must 
often  be  difficult  to  apply  such  a  distinction,  (z)      It  seems 

And   we   think   the  present   case   comes  Upon  this  view  of  the  case,  we  are  of 

within  this  rule.     The  intent  was  to  com-  opinion,  that  it  is  not  shown  that  usurious 

pute  and  receive  tlie  interest  for  60  days  interest  was   taken,  contrary  to   the  pro- 

and  m-ace.     The  grace  is  a  regular  por-  visions  of  the  statute,  and  that  tlie  defence 

tion  of  the  time  the  note  has  to  run,  and  is  not  sustained."  ,.  ,_    „        t 

the  bank  had  a  right  to  compute  and  re-        {z)  See  Barnes  «.  Warlich,  Cro.   Jae. 

ceive  interest  for  it     The  period  of  sixty  2^,  Yelv.  31,  and   Gryn  1  «.  Wlnchcott, 

davs  is  one  sixth  of  a  year,  as  nearly  as  Cro.  Oxr.  283;   Cal.ot  v.  Walker  2  Anst. 

can  be  computed  without  a  fraction  ;  and  496  ;  Eaton   t'.   Bell    5   B.   &   Aid.  40 

three  days  is  the  nearest  approximation  to  Mowry  v.  Bishop,  5  Paige,  98 ;   Marvme 

the   lOth  part  of  a   month,  or  the  12Uth  v.  Hymers,  2  Ivern.  223. 
part  of  a  year,  without  fractions  of  a  day. 
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originally  to  have  been  doubted,  whether  the  receipt  of  interest 
quarterly  or  semiannually  was  not  usurious,  on  the  ground  that 
the  .ender  received  thereby  more  than  the  legal  rate  by  the  year. 
.And  for  a  considerable  time  those  contracts  were  considered 
usurious,  upon  which  the  legal  interest  was  deducted  from  the 
sum  loaned,  or  paid  in  advance,  (a)  But  the  practice  is  now- 
universal,  both  in  England  and  in  this  country.  The  authori- 
ties, however,  which  sustain  this  departure  from  the  accurate 
enforcement  of  the  usury  laws,  seem  mainly  to  rest  upon  the 
principle,  that  the  additional  sura  received  by  the  lender  may  be 
considered  in  the  nature  of  a  compensation  for  his  services  and 
trouble.  And  all  the  decisions  show,  that  such  anticipated  re- 
ception of  interest  must  be  confined  to  cases  where  a  bill  or 
note  is  given  by  the  borrower,  and  does  not  extend  to  any  ordi- 
nary private  agreement  of  loan.  (6) 


(a)  In  Anonymous,  Noy,  171,  usury 
was  pleaded  to  an  action  upon  a  bond. 
Pophain,  J.,  said:  "  If  a  man  lend  £100 
for  a  year,  and  to  have  £10  for  tlie  use  of 
it,  if  the  obligor  pays  the  £10  twenty  days 
before  it  is  due,  that  docs  not  make  tlie 
obliji-ation  void,  because  it  was  not  corrupt. 
But  if,  upon  making  the  obligation,  it  had 
been  agreed  that  the  XI 0  should  have  been 
paid  within  the  time,  that  should  have 
been  usury,  because  he  had  not  the  £100 
for  the  whole  year,  when  the  £10  was  to 
be  paid  within  the  year."  And  verdict 
was  given  accordingly. 

(fc)  In  N.  Y.  Firemen  Ins.  Co.  v.  Ely, 
2  Cowen,  70.3,  the  prhiciple  extracted  fi'om 
the  cases,  by  Sutherland,  J.,  in  which  the 
whole  court  seem  to  have  concurred,  was 
this  :  "  The  taking  of  interest  in  advance, 
is  allowed  for  the  benefit  of  trade,  al- 
though, by  allowing  it,  more  than  the 
legal  rate  of  interest  is,  in  fact,  taken  ; 
that  being  for  the  benefit  of  trade,  the 
instrument  discounted,  or  upon  which  the 
interest  is  taken  in  advance,  must  be  such 
as  will,  and  itsually  does,  circulate  or  pass 
in  the  course  of  trade.  It  must,  therefore, 
be  a  negotiable  instrument,  and  payable 
at  no  very  distant  day ;  for  without  these 
qualities  it  will  not  circulate  in  the  course 
of  trade.  Under  these  limitations,  the 
taking  of  interest  in  advance,  either  by  a 
bank,  or  incorporated  company  without 
banking  powers,  or  an  individual,  is  not 
usurious."  In  Marsh  v.  Martindale,  3  B. 
&  P.  154,  tli?  defendants  were  acceptors 


of  a  bill  of  exchange  for  £5,000,  dra\vn  by 
Robert  Wood,  payable  in  three  years,  to 
the  plaintitf.  It  appeared  that  Eobert 
Wood,  having  granted  an  annuity  to  the 
plaintiff,  which  he  desired  to  redeem,  and 
which,  together  with  charges  upon  it,  was 
worth  £4,134,  brought  to  the  plaintitf  the 
bill  in  question  which  the  plaintiff  agreed 
to  iliscount,  and  the  £5,000  was  made  up 
of  the  price  of  the  annuity,  £4,134,  £116 
paid  to  the  defendant  in  cash,  and  £750, 
three  years'  discount  on  the  note.  The 
l)rcsent  action  was  on  a  bond  'given  as  a 
substitute  for  the  note,  and  the  defence  of 
usury  was  set  up,  which  it  was  attempted 
to  answer  by  considering  the  ti'ansaction 
as  a  discount  in  advance  of  the  interest 
due  on  tlie  £5,000  note,  whicli  would  not 
be  usurious.  The  court  determined,  that 
as  the  bill  was  for  so  long  a  time,  coupled 
with  its  being  a  redemption  of  the  annuity, 
it  was  evident  that  the  transaction  was 
not  a  discount  in  the  way  of  trade,  but  a 
loan  of  money,  a  method  of  obtaining 
more  than  legal  interest,  which  was  cor- 
rupt in  law,  whatever  the  intention  of  the 
parties  might  have  been.  Lord  Atmnley, 
G.  J.,  said  :  "  It  is  also  contended,  that  at 
all  events  the  negotiation  of  the  bill  of  ex- 
change was  a  transaction  in  the  usual 
mode,  in  which  all  persons  possessed  of 
bills  of  exchange  have  been  permitted  to 
discount  them ;  in  which  cases  the  inter- 
est is  always  deducted  from  the  money 
advanced.  It  certainly  has  been  deter- 
mined, that  such  a  transaction  on  a  bill  of 
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SECTION    IX. 

OP   A   CHARGE   FOR   COMPENSATION   FOR   SERVICE. 

It  is  quite  certain,  that  the  lender,  whether  banker  or  bro- 
ker, may   charge,  in    addition   to   the   discount,  a   reasonable 


exchange,  in  the  way  of  trade,  for  the 
accommodation  of  the  party  desirous  of 
raising  money,  is  not  usurious,  though 
more  than  five  per  cent,  be  taken  upon  the 
money  actually  advanced.  In  such  cases 
tlie  additional  sum  seems  to  have  been 
considered  in  the  nature  of  a  compensa- 
tion for  the  trouble  to  which  the  IciRlcr  is 
exposed ;  and  unless  that  indulgence  were 
allowed,  it  might  not  be  wortli  while  for 
any  merchant  to  discount  a  bill.  If, 
tlicrefore,  nothing  more  has  been  done  in 
this  case  than  what  always  has  been  done 
by  way  of  accommodation  among  mer- 
chants, the  ti'ansaction  was  not  usurious  ; 
but  the  rule  must  be  confined  strictly  to 
that  sort  of  transaction ;  for  if  discount 
be  taken  upon  an  advance  of  money  witb- 
out  the  negotiation  of  a  bill  of  exchange, 
it  will  amount  to  usury,  as  appears  clearly 
from  the  cases  which  were  cited  in  tlie 
argument.  We  must,  therefore,  consider 
what  was  the  real  transaction  between  the 
parties."  In  Lloyd  qui  tarn  v.  Williams, 
2  W.  Bl.  792,  where  Hinchliffe  borrowed 
jElOO  .of  the  defendant,  and  immediately 
paid  him  thereout  £6  5s.  advanced  inter- 
est, and  gave  his  note  for  .£100  payable  in 
three  months,  De  Grey,  C.  J.,  and  Black- 
stone,  J.,  "  inclined  to  think  that  the  offence 
was  consummated  and  completely  com- 
mitted on  making  the  corrupt  agreement, 
and  receiving  the  interest  by  advance  ; 
and  that  it  was  not  to  be  considered  as 
merely  a  loan  of  £93  15s.  The  statute 
12  Anne  is  express,  tliat  it  is  usury  to 
take  above  five  per  cent,  for  the  forbearing 
or  giving  day  of  payment,  which  plainly 
has  respect  to  a  taking  of  the  interest,  or 
forbearance,  before  the  principal  sura  is 
due.  And  Blackslona  conceived,  that 
interest  may  as  lawfully  be  received  be- 
forehand, for  forbearing,  as,  after  the 
term  is  expired,  for  having  forborne.  And 
it  shall  not  be  reckoned  as  merely  a  loan 
of  the  balance.     Tor,  if  upon  discounting 


a  £100  note  at  five  per  cent.,  he  should  be 
construed  to  lend  only  £95,  then,  at  the 
end  of  the  time,  lie  would  receive  £5  in- 
terest for  the  loan  of  £95  princip.il,  which 
is  above  the  legal  rate."  In  Floycr  r. 
Edwards,  Cowp.  116,  Lord  Mansfield 
said,  in  reference  to  the  general  practice 
of  trade  to  stipulate  for  a  certain  per  cent, 
upon  a  neglect  to  pay  the  price  of  goods 
bought:  "  It  is  true  the  use  of  this  prac- 
tice will  avail  nothing,  if  meant  as  an 
evasion  of  thestatute;  for  usage  certainly 
will  not  protect  usury.  But  it  goes  a 
great  way  to  explain  a  transaction ;  and 
in  this  ca^e  is  strong  evidence  to  show 
that  there  was  no  intention  to  cover  a  loan 
of  money.  Upon  a  nice  calculation,  it 
will  be  found,  that  the  practice  of  the 
banks,  in  discounting  bills,  exceeds  the 
rate  of  five  per  cent. ;  for  they  take^inter- 
est  upon  the  whole  sum  for  the  whole 
time  the  bills  run,  but  pay  only  part  of 
the  money,  namely,  by  deducting  the  inter- 
est first ;  yet  this  is  not  usiu-y."  In  Maine 
Bank  v.  Butts,  9  Mass.  54,  referred  to 
above,  in  which  it  was  decided  that  banks 
had  no  more  right  than  individuals  to  re- 
ceive more  than  six  per  cent,  legal  inter- 
est, and  that  the  "  banking  privileges," 
given  by  the  legislature,  did  not  confer 
such  a  power,  the  court  said  :  "  That  ex- 
pression, if  it  has  any  peculiar  meaning, 
is  an  authority  to  deduct  the  interest  at 
the  commencement  of  loans,  or  to  make 
loans  upon  discounts,  instead  of  the  ordi- 
nary forms  of  security  for  an  accruing 
interest.  But  individuals  have  a  like 
authority,  although  in  both  cases  the  con- 
struction is  a  relaxation  of  the  prohibitions 
of  the  statute  against  usury,  and  allows  a 
rate  of  interest,  which  may  be  estimate<l 
at  a  small  extent  beyond  six  per  cent,  per 
annum.  Banks,  in  their  discounts,  never 
venture  to  exceed  that  rate,  in  the  deduc- 
tions which  they  make  from  their  loans, 
although  this  anticipation  of  interest,  in 
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sum  for  his  trouble  or  services,  (c)  And  this  principle  is  not 
confined  to  bankers  and  brokers,  but  is  extended  to  all  cases  in 
which  there  may  be  such  services  as  are  fairly  entitled  to  com- 
pensation, although  the  lender  be  neither  banker  nor  broker, 
nor  engaged  in  trade,  and  lends  his  own  money,  (d)     But  it 


effect,  gives  more  than  th&  fixed  rate 
upon  tlie  sum  actually  paid  out."  In 
I'lecknei-  v.  V.  S.  Bank,  8  Wheat.  354, 
the  coui't  say,  upon  this  question  :  "  The 
next  point  arising  on  the  record  is,  whether 
the  discount  taken  in  this  case  was  usuri- 
ous. It  is  not  pretended,  that  interest 
was  deducted  for  a  greater  length  of  time 
than  the  note  had  to  run,  or  for  more 
than  at  the  rate  of  six  per  cent,  per  an- 
num on  the  sum  due  by  the  note.  The 
sole  objection  is,  the  deduction  of  the  in- 
terest from  the  amount  of  the  note  at  the 
time  it  w.as  discounted  :  and  this,  it  is 
said,  gives  the  bank  at  the  rate  of  more 
than  six  per  cent,  upon  the  sum  actually 
raiTied  to  the  credit  of  the  Planters'  Bank. 
If  a  transaction  of  this  sort  is  to  be 
deemed  usurious,  the  same  principle  must 
apply  with  equal  force  to  bank  discounts 
generally,  for  the  practice  is  believed  to 
be  universal ;  and  probably  few  if  any 
charters  contain  an  express  provision,  au- 
thorizing, in  terms,  the  deduction  of  the 
interest  in  advance,  upon  making  loans  or 
discounts.  It  has  aiwnys  been  supposed 
that  an  authority  to  discount,  or  to  make 
discounts,  did,  from  the  very  force  of  the 
terms,  necessarily  include  an  authority  to 
take  the  interest  in  advance.  And  this  is 
not  only  the  settled  opinion  among  pro- 
fessional and  commercial  men,  but  stands 
approved  by  the  soundest  principles  of 
legal  construction.  Indeed,  we  do  not 
know  in  what  other  sense  the  word  dis- 
count is  to  be  interpreted.  Even  in  Eng- 
land, where  no  statute  authorizes  bankers 
to  make  discounts,  it  has  been  solemnly 
adjudged,  that  the  taking  of  interest  in 
advance,  by  bankers,  upon  loan^,  in  the 
ordinary  course  of  business,  is  not  usuri- 
ous." See  also,  to  the  same  effect  as  the 
foregoing  cases ;  Manhattan  Co.  v.  Os- 
good, l.'j  Johns.  162;  Bank  of  Utica  v. 
Phillips,  .3  Wend.  4.08;  Utica  Ins.  Co.  v. 
Bloodgood,  4  Wend.  652  ;  Bank  of  Utica 
V.  Wager,  2  Cowen,  712;  Stribling  v. 
Bank  of  the  Valley,  5  Rand.  132  ;  Thorn- 
ton V.  Bank  of  Washington,  3  Pet.  36 ; 
State  Bank  v.  Hunter,  1  Dev.  100;  Cole 
1'.  Lockhart,  2  Cart.  (Ind.),  631 ;  McGiU 
V.  Ware,   4  Scam.  21  ;   Tieonic  Bank  v. 


Johnson,  31  Me.  414;  Sessions  v.  Rich- 
mond, 1  R.  I.  305  ;  Haas  v.  Flint,  8 
Blackf.  67  ;  Duncan  v.  Maryland  Sav- 
ings Institution,  10  Gill  &  J.  311.  See 
also,  Hovt  V.  Bridgewater  Co.  2  Halst. 
Ch.  253,  "625. 

(c)  Auriol  V.  Thomas,  2  T.  R.  52. 
Winch  V.  Fenn,  cited  2  T.  R.  52  ;  Caliot 
V.  Walker,  2  Atist.  49S  :  Rooke.  J.,  Ham- 
mett  V.  Yea,  1  B.  &  P.  l.'ie;  M:isterman 
V.  Cowrie,  3  Camp.  488  ;  Ex  parte  Jones, 
17  Ves.  332;  Ex  parte  Henson,  1  Mad- 
dock,  115;  Ex  parte  Gwyn,  2  Dea.  &  Ch. 
12  ;  Gibson  v.  Livesev,  cited  4  M.  &  S. 
196  ;  Fussell  v.  Daniel,  10  Exch.  581,  29 
Eug.  L.  &  Eq.  369;  Kent  v.  Phelps,  2 
Day,  483  ;  Hutchinson  v.  Hosmer,  2  Conn. 
341;  Hall  u.  Daggett,  6  Cowen,  657; 
Nourse  v.  Prime,  7  Johns.  Ch.  69  ;  Trot- 
ter V.  Curtis,  19  Johns.  160;  Suydam  v. 
Westfall,  4  Hill,  211  ;  Suydam  «.  Bartle, 
10  Paige,  94;  Bullock  f.  Boyd,  1  Hoffm. 
Ch.  294  ;  Holford  u.  Biatchford,  2 
Sandf.  Ch.  149;  Seymour  v.  Marvin,  11 
Baib.  80  ;  N'Ressoti'i;.  M'Dowell,  4  Dev. 
&  B.  120;  Rowland  v.  Bull,  5  B.  Mon. 
146;  Brown  v.  Harrison,  17  Ala.  774. 
See  also.  Ex  parte  Patrick,  1  Mont.  &  A. 
385;  Harris  v.  Boston,  2  Camp.  348. 

(rf)  Ex  parte  Gwyn,  2  Dea.  &  Ch. 
12.  And  in  Palm'er  v.  Baker,  1  M. 
&  S.  56,  where  a  right  to  purchase  cer- 
tain timber  then  standing  on  the  land  of 
the  vendor,  was  assigned  by  the  vendee, 
to  secure  a  debt  due  froin  him,  under 
which  agreement  the  assignees  were  to 
take  upon  themselves  the  getting  out  and 
working  of  the  timber,  and  after  paying 
themselves  the  amount  due  them,  with 
interest  thereon,  and  after  deducting  "the 
further  sum  of  £200,  as  and  for  a  reason- 
able profit  and  compensation  for  the  trouble 
they  would  be  at  in  the  business,  and  also 
all  costs,  charges,  damages,  and  expen,scs, 
which  they  should  or  might  expend,  bo 
put  to,  or  be  liable  for,  on  account  of  the 
premises,  or  in  anywise  relating  thereto," 
were  to  repay  the  same  to  their  assignor ; 
the  court  refused  to  nonsuit  the  plaintilV 
in  the  present  suit,  brought  by  tlic  its- 
signees,  against  the  sheriff,  who  had 
seized  a  portion  of  the  timber  as  the  prop- 
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seems,  that  the  sum  paid  as  a  compensation  or  commission  for 
service  or  trouble  in  any  case,  must  not  exceed  the  amount 
usually  taken  in  the  course  of  trade  in  that  business  ;  and  if  it 
do,  such  excess  will  make  the  contract  usurious,  (e)  If  there 
be  such  charge,  it  will  be  a  question  for  the  jury,  whether  it  is 
in  fact  a  reasonable  compensation  for  services  rendered,  or  a 
mere  pretence  for  obtaining  usurious  interest ;  (/)  in  which  case 


erty  of  the  assignor,  and  decided  that,  as 
the  jury  had  not  found  that  the  compen- 
sation was  colorable,  or  excessive,  the 
court  could  not  say  that  the  contract  was 
usurious,  since  the  compensation  must 
therefore  be  taken  to  be  a  reasonable  one, 
for  the  services  performed  and  the  trouble 
incurred.  In  Baynes  v.  Fry,  15  Ves.  120, 
a  claim  was  made  upon  certain  property, 
for  commission  money.  The  party  claim- 
inc;  the  commission,  having  advanced 
money  at  five  per  cent,  interest,  toolv  bills 
upon  Hamburg,  which  bills  he  sent  tliere 
for  the  purpose  of  obtaining  their  amount, 
and  upon  this  transaction  the  commission 
was  claimed,  which  claim  was  objected  to 
because  it  was  usurious.  Lord  Chancel- 
lor Eldon  said :  "  The  first  case  upon  this 
point  was  that  upon  the  circuit,  in  1780, 
Benson  v.  Parry,  where  Lord  Chief  Jus- 
tice, then  Baron  Eyre,  held,  that  a  coun- 
try banker,  discounting  bills  payable  in 
London,  could  not  take  a  comnii.ssion,  but 
that  was  set  right  upon  an  application  to 
the  court.  I  take  the  facts  of  tliis  case,  as 
far  as  I  can  understand  them,  from  the 
accounts  that  have  been  handed  up,  to 
stand  thus:  Hanson  advanced  money  to 
these  parties,  upon  the  terms  of  receiving 
interest ;  desiring  them,  if  tliey  had  bills 
upon  Humburg,  to  put  them  into  his  hands, 
for  the  purpose  of  sending  them  there,  to 
procure  acceptance  and  payment;  in  or- 
der to  bring  himself  home,  taking  a  rea- 
sonable commission  for  his  trouble  in  do- 
ing so.  That,  according  to  modern  doc- 
trine, is  not  usurious." 

(e)  In  Harris  u.  Boston,  2  Camp.  348, 
the  plaintiffs  were  seed  factors,  and  bought 
large  quantities  of  rape  seed  for  the  de- 
fendant, advancing  money  thereupon,  for 
which  they  charged  the  legal  interest;  and 
it  was  also  agreed  that  they  should  have  a 
commission  of- 2^  per  cent,  upon  all  the 
seed  purchased.  Upon  an  action  to 
recover  an  amount  due  under  this  contract, 
to  which  usury  was  pleaded,  many  wit- 
nesses swore,  that  the  highest  commission 
they   had  ever  known  taken  upon   such 


purchases,  was  one  shilling  per  quarter, 
which,  at  the  current  price  of  rape  seed, 
amounted  to  exactly  one  per  cent.  Lord 
Ellenborough  said  :  "If  the  plaintiffs  would 
have  duly  made  the  purchase  for  one  per 
cent.,  but  charge  2J,  besides  legal  interest, 
where  they  advance  the  money,  this  com- 
mission must  bo  considered  an  expedient 
for  enhancing  the  rate  of  interest  beyond 
five  per  cent.,  and  is  a  mere  color  foi 
usury," 

(/)  Kent  V.  Phelps,  2  Bay,  483 ;  Hutch- 
inson V.  Hosmer,  2  Conn.  341  ;  De  Forest 
I'.  Strong,  8  Conn.  519 ;  M'Kes,son  u. 
M'DowcIl,  4  Uev.  &  B.  120;  Bartlett  w. 
Williams,  1  Pick.  294 ;  Stevens  v.  Davis, 
3  Met.  211  ;  Brown  •>.  Harrison,  17  Ala. 
774.  In  Carstaii-s  v.  Stein,  4  M.  &  S. 
192,  the  defendants  allowed  Kensington 
&  Co.  to  draw  upon  them,  for  an  amount 
not  exceeding  £20,000  at  any  one  time, 
and  were  to  receive  a  commission  of  one 
lialf  per  cent,  upon  the  amount  of  the 
bills  drawn.  In  this  action,  brought  by 
the  assignees  of  Kensington  &  Co.,  for 
balances  alleged  to  be  due,  the  defence  of 
usury  was  alleged,  and  evidence  was  of- 
fered to  show,  that  the  commission  of  ono 
half  per  cent,  was  unreasonable,  and 
more  than  the  accustomed  rate.  Lord 
Eilenborough  directed  the  jui'y,  that  if  the 
commission  could  be  fairly  set  to  the  Ac- 
count of  trouble  and  inconvenience,  it 
was  not  usurious ;  otherwise,  if  the  com- 
mission overstepped  the  bona  fide  trouble, 
and  was  mixed  with  an  advance  of  money, 
in  order  to  effect  an  inducement  for  such 
advance,  from  time  to  time,  and  his  lord- 
ship inclined  to  consider  the  transaction, 
under  the  circumstances,  usurious,  but 
left  it  to  the  jury,  who  found  otherwise 
for  the  plaintiff.  Upon  a  motion  for  a 
new  trial  the  court  refused  to  disturb  the 
verdict.  Lord  Ellenborough,  C.  J.,  said  : 
"  The  principal  question  has  been,  whether 
the  one  half  per  cent,  agreed  to  be  charged 
for  commission,  in  this  case,  is  clearly  re- 
ferable to  an  usurious  contract  between 
the  parties,  for   the  payment  of  interest 
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of  course,  it  will  not  be  allowed.  The  party  drawing  a  bill 
may  also  charge  a  sum,  in  addition  to  legal  interest,  as  the  rate 
of  exchange  between  the  place  where  the  loan  is  actually  ad- 
vanced and  the  place  where  it  is  to  be  repaid ;  provided  such 
charge  is  the  customary  rate,  and  therefore  not  a  device  to 
cover  usury,  (g-)  So,  if  the  acceptor  of  a  biU  pays  it  before  it  is 
due,  it  is  held  that  he  may  deduct  a  larger  sum  than  legal  in- 
terest on  the  amount,  until  the  day  of  the  maturity  of  the  bill, 
without  the  transaction  being  usurious,  (h)  because,  in  fact,  it  is 
no  loan,  but  a  voluntary  anticipation  of  a  payment. 


above  five  per  cent,  upon  a  loan  of  money, 
or  whether  it  may  not  be  referred  to  an 
agreed  ease  of  remuneration,  justly  de- 
mandable  for  troul)le  and  expense  incur- 
red, in  the  accepting  and  negotiating  bills 
remitted  to  and  drawn  upon  them,  and  in 
the  doing  such  other  business  as  is  stated 
to  have  been  done  by  the  Kensingtons, 
for  tlie  houses  or  rather  for  the  house  of 
the  defendants,  under  its  different  names 

and  descriptions All  commission, 

where  a  loan  of  money  exists,  must  be 
ascribed  to  and  considered  as  an  excess, 
beyond  legal  interest,  unless  as  far  as  it  is 
ascribable  to  trouble  and  expense  bona  fide 
incurred,  in  the  course  of  the  business 
transacted  by  the  jjerson  to  whom  such 
commission  is  paid ;  but  whether  any 
thing  and  how  much  is  justly  ascribable  to 
this  latter  account,  namely,  that  of  trouble 
and  expense,  is  always  a  question  for  the 
jury,  who  must,  U]>on  a  view  of  all  the 
facts,  exercise  a  sound  judgment  tliere- 
npon."  His  lordship  recapitulated  here 
the  suspicious  circiiiustances  in  the  case, 
and  then  said  :  '*  These  circumstances 
certainly  laid  a  foundation  for  suspecting 
that  the  liigh  rate  of  commission  contract- 
ed for  was  a  color  foi-  usury,  upon  loans 
which  Avere  stipulated  not  to  be  rcciuircd, 
butwliich  were  in  fact  required  and  made, 
from  the  beginning  to  the  end  of  this 
business.  But  this  questioo,  tliat  is, 
wliether  color  or  not,  was  u  question  for 
the  consideration  of  tlie  jury,  and  to  their 
con^ideratioit  it  was  fully  left,  with  a 
strong  intimation  of  opinion,  on  the  part 
of  tire  judge,  that  the  transaction  was 
coloral)le,  and  tlie  ccnnmission  of  course 
usurious.  The  jury  have  drawn  a  differ- 
ent conclusion,  and  which  conclusion, 
upon  tlie  view  they  might  entertain  of  the 
facts,  they  were  at  liberty  to  draw ;  and 
they,  haying  done  so,  for  the  reasons  al- 


ready stated,  we  do  not  feel  ourselves,  as 
a  court  of  law,  and  acting  according  to 
the  rules  by  which  courts  of  law  are  usu- 
ally governed  in  similar  cases,  at  liberty  to 
set  aside  that  verdict  and  grant  a  new 
trial." 

(r/)  Andrews  v.  Pond,  13  Pet.  65  ;  Buck- 
ingham V.  McLean,  13  How.  151  ;  Menitt 
V.  Benson,  10  Wend.  116;  Williams  r. 
Hance,  7  Paige,  581  ;  Ontario  Bank  v. 
Schermciliorn,  10  Paige,  109;  Cayuga 
County  Bank  v.  Hunt,  2  Hill,  635;  Hol- 
ford  0.  Blatchford,  2  Sandf.  Oh.  U9 ; 
Cuyler  ;■.  Sanford,  13  Barb.  339;  Com- 
mercial Bank  h.  Nolan,  3  How.  (Miss.), 
508.  See  also,  Leayitt  v.  De  Launy,  4 
Comst.  364  ;  Marvino  v.  Hymers,  2  Kern. 
223. 

(A)  Barclay  r.  Walmsley,  4  East,  55. 
A  bill  for  £30  was  drawn  on  the  defend- 
.ant,  dated  Jnly  14,  1801,  and  came  by 
indorsement  to  Cutler.  The  bill  was 
payable  thirty  days  after  date,  and  was 
presented  by  Cutler  to  the  defendant, 
for  acceptance,  on  the  20th  August,  when 
it  was  agreed  tliat  the  defendant  should 
pay  tlio  bill,  then  receiving  an  allowance 
of  6d.  in  the  pound  ;  and  the  defendant 
accordingly  paid  £29  5s.  to  Cutler,  who 
thereupon  gave  him  the  bill.  The  plain- 
tiff, having  been  nonsuited,  at  tlie  trial, 
before  Lord  Elleiihoroiyh,  the  court  refused 
to  grant  a  rule  to  set  the  nonsnit  aside. 
Lord  Elleiiboroufjh,  C.  J.,  said,  "  that  to 
constitute  usury  tliere  must  be  either  a 
direct  loan  and  a  taking  of  more  than 
legal  interest  for  tlie  forbearance  of  repay- 
ment, or  there  must  bo  some  device  con- 
trived tor  the  purpose  of  concealing  or 
evading  the  appearance  of  a  loan  and  for- 
bearance, when  in  trutli  it  was  such.  But 
here  was  no  loan  or  forbearance,  only  a 
mere  anticipation  of  the  payment  of  a 
debt,  by  the  party,  before  the  time  when 
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SECTION    X. 

OP   A   CHARGE   FOR   COMPENSATION  FOR  RISK  INCURRED. 

As  the  lender  may  take  a  compensation  for  his  trouble  and 
services,  so  he  may  for  the  risk  that  he  runs.  By  this,  however, 
is  not  meant  the  personal  risk  of  the  debtor's  ability  to  pay ; 
for  nothing  of  this  kind  is  any  justification  whatever  of  more 
than  legal  interest.  But  where,  by  the  nature  of  the  terms  of 
the  contract,  the  repayment  of  money  loaned  is  made  to  de- 
pend upon  the  happening  of  contingent  events,  there  the  lender 
may  take,  beside  his  interest  for  the  sum  loaned,  enough  more 
to  insure  him  against  the  casualty  which  might  destroy  his 
claim  ;  that  is,  so  much  more  as  this  risk  of  loss  is  worth.  Nor 
is  there  any  definite  standard  for  this,  like  that  which  the  stat- 
utes give  for  legal  interest ;  and  any  contract  for  loan  of  money 
upon  extra  interest,  if  tlie  principal  sum  were  actually  at  risk, 
would  probably  be  sanctioned  by  the  courts,  unless  it  amounted, 
by  its  excess  or  its  circumstances,  to  fraud  and  oppression. 
Upon  this  foundation  rests  a  large  class  of  mercantile  contracts, 
of  universal  use  and  great  importance,  known  by  the  names  of 
loans  on  bottomry  and  respondentia.  By  these  contracts,  money 
is  loaned,  either  on  a  pledge  of  the  ship,  or  on  that  of  the  goods 
on  board  a  ship,  with  condition,  that  if  the  ship  or  goods  be  lost, 
nothing  of  the  principal  or  interest  shall  be  repaid,  but  if  they 
arrive  safe,  the  principal  shall  be  repaid  with  more  than  lawful 
interest,  {i)     And  a  bottomry  bond  may  be  made  on  time,  as 

bv  law  he   could   be  called   upon  for  it.  £100;  but  if  the  ship,  &c.,  should  perish 

That  the   defendant   had  been  sruilty  of  by  unavoidable  casualty  of  sea,  fiie,  or 

very  improper  practice,  but  not  of  usury."  enemies,  the  plaintiff  should  have  nothing, 

(i)   Soome  V.  Gleen,  Sid.  27,  was  debt.  The  question  whether   the  contract  was 

upon  an  obligation,  the  condition  of  which  usurious,  was  argued,  by  Earle  for  dcfend- 

was,  that  if  a  certain  ship   should  go  to  aot,  who  agreed  that  if  the  condition  had 

Surat,   in   the   East   Indies,   and    return  been  solely  that  if  the  ship  should  i-cturn 

safe  to  London,  or  if  the  owner  or  his  safe,   this   would   have  been  a  good  bot- 

goods  should  return  safe,  then  the  defend-  tomry  contract,   and  an  iippiirent  Iinzard 

ant   should    pay  the   plaintiff   the   prin-  of  the  principal,  but  contended,  that  since 

cipal   money  loaned,  and  .£40  for  every  here  the  contingency  was  so  remote,  that 
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well  as  on  a  specific  voyage,  {j)  This  is  often  —  or  oertainly 
may  be  —  used  as  a  means  of  lending  monej  on  usurious 
interest.  If,  for  example,  the  loan  is  for  one  year,  at  twelve 
per  cent.,  six  per  cent,  being  legal,  and  the  lender  insures  the 
ship  (which  he  may  lawfully  do)  (k)  for  three  per  cent.,  he  gets 
nine  per  cent,  for  the  use  of  his  money.  Still,  these  contracts 
are  sanctioned  by  the  law  and  usage  of  every  mercantile  coun- 
try, and  are  protected  by  courts,  provided  the  principal  and 
interest  are  both  put  at  hazard,' by  the  very  contract  itself.  For 
this  is  the  one  condition  of  their  validity.  (I ) 


if  the  owner  of  the  ship  or  his  goods  re- 
turned it  would  not  hiippen,  the  contract 
was  within  the  statute,  for  otherwise  the 
statute  of  usury  would  be  of  no  etfect. 
But  it  was  replied  by  the  counsel  for  the 
jjlaintifFs,  and  resolved  by  tlie  court,  that 
this  was  not  usury,  within  the  statute,  but 
a  good  bottomry  contract.  And  Chief 
Ja.stitu  Bridgmaii  took  a  diversity  between 
a  bargain  and  a  loan,  for  where  there  is  a 
plain  and  square  bargain  (as  here),  and 
the  principal  hazarded,  this  cannot  be 
within  the  statute  of  usury.  But  other- 
wise is  it  of  a  loan  which  is  intended 
where  the  principal  is  not  hazarded.  And 
there  are  apparent  dangers  of  the  sea,  fire, 
and  enemies,  between  this  and  the  East 
Indies,  which  endanger  the  loss  of  the 
principal.  And  they  said  that  such  con- 
tracts, called  bottomry,  tend  to  the  in- 
crease of  trade,  and  that  on  which  many 
orphans  and  widows  live  in  the  port 
towns  of  this  realm.  Judgment  by  the 
whole  court  was  for  the  plaintiff,  that  this 
contract  is  not  usurious.  Sharpley  v. 
Hurrcl,  Cro.  Jac.  208,  was  debt  upon  an 
obligation.  "  The  defendant  pleaded  the 
statute  of  usury  ;  and  showeth  that  a  ship 
went  to  fish  in  Newfoundland,  wliicU 
voyage  might  be  performed  in  eight 
months,  and  that  the  piaintilFs  delivLa'ed 
fifty  pounds  to  the  defendant,  to  pay  sixty 
pounds  upon  return  of  the  shi)),  off  Dart- 
mouth ;  and  if  the  said  ship,  by  occasion  of 
leakage,  or  tempest,  should  not  return 
from  Newfoundland  to  Dartmouth,  then 
the  defendant  should  pay  the  principal 
money,  namely,  fifty  pounds  only ;  and  if 
the  ship  never  returned,  he  should  pay 
nothing.  And  it  was  held,  by  all  the 
court,  not  to  be  usury,  within  the  statute ; 
for  if  the  ship  had  staid  at  Newfoundland 
two  or  three  years,  he  should  have  paid  at 
the  return  of  the  ship  but  sixty  pounds ; 


and  if  the  ship  never  retitrned,  then  noth- 
ing ;  so  that  the  plaintiff  ran  a  hazard  of 
having  less  than  the  interest,  whicli  the 
law  allows,  and  possibly  neither  principal 
nor  interest."  See  also,  to  this  eft'eit. 
Earl  of  Cliesterfield  v.  Janssen,  1  Wilson, 
286,  1  Atk.  342,348,  2  Ves.  Sr.  143,  148, 
per  Bumtdt,  J.,  and  Sir  John  Shanye,  M. 
K. ;  Hucher  v.  Convngham,  2  Pet.  Adm. 
295;  Tlie  Sloop  Mary,  1  Faine,  C.  C. 
675 ;  Doderidi/c,  J.,  in  Roberts  v.  Tre- 
nayne,  Cro.  Jac.  508 ;  Garret  v.  Foot, 
Comb.  133. 

{/)  Thorndike  u.  Stone,  11  Pick.  183, 
iilf'ia. 
■(k)    Id. 

(/)  In  Thorndike  v.  Stone,  11  Pick.  183, 
the  plaintitf  brouglit  an  action  upon  a 
])enal  bond,  the  condition  of  which  re- 
cited a  loan  of  .?1 8,000,  by  the  plaintifiF, 
to  the  defendant,  which  sum  was  to  run  at 
bottomry,  upon  the  ship  Israel,  at  and 
from  Boston,  to  and  in  any  ports  and 
places,  durihg  the  term  of  three  years 
from  tlie  date  of  the  bond,  at  the  interest 
and  premium  of  12  per  cent,  per  annum; 
and  declared  that  the  defendant  should 
also  pay  to  the  plaintiff,  during  the  tliree 
years,  one  half  of  the  gross  earnings  of  the 
ship,  whielt  should  go  in  discharge  of  the 
principal  sum  and  the  premium  duo  upon 
it ;  that  the  defendant  might  make  any 
further  pa}Tnents  within  the  three  years  ; 
that  upon  all  such  payments  the  plaintiff 
should  thereafter  bear  the  risk  only  of  the 
amount  actually  due  on  the  bond,  being 
entitled  to  retain  all  payments  made  to 
him,  whether  the  ship  were  lost  or  not, 
and  the  ship  being  pledged  to  the  plaintiff 
to  secure  the  balance  due  at  any  time ; 
and  the  bond  was  to  be  void  upon  the 
defendant's  performance  of  the  agree- 
ment, and  the  payment  of  any  sum  which 
might  be  due  under  it,  at  the  expiration  of 
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This  same  principle  is  applied  to  some  land  contracts ;  as  if 
one  buys  an  annuity,  or  rent  charge,  even  on  exorbitant  terms, 
it  is  stiU  no  usury.  From  the  authorities  on  this  subject  it  may 
be  inferred,  that  the  grant  of  an  annuity,  at  any  price,  for  an 
uncertain  period,  either  upon  a  purchase  or  a  loan,  is  not  usuri- 
ous, because  the  lender  or  purchaser  incurs  the  risk  that  he  may 
never  be  entitled  to  receive  the  amount  loaned  or  paid.  If  the 
transaction  be,  in  fact  and  in  good  faith,  a  purchase,  any  actual 
contingency,  although  slight,  will  prevent  the  contract  from 
being  usurious ;  and  even  if  the  annuity  granted  by  the  seller 
be  so  large  that  a  court  of  equity  wiU  set  it  aside  as  unconscion- 
able, yet  it  is  not  thereby  usurious.  But  if  it  appears  that  a 
loan  was  in  fact  intended  between  the  parties,  and  the  form  of 
an  annuity  was  resorted  to  merely  as  the  shape  or  method  of 
the  loan,  the  contingency  must  now  be  real  and  substantial,  and 
of  sufficient  magnitude  ;  for  if  it  appears  to  be  so  slight  as  to  be 
merely  colorable,  or  such  that  the  probability  of  its  occurrence 
could  not  have  been  for  any  material  purpose  within  the  con- 
templation of  the  parties,  this  shape  of  an  annuity  wiU  not  pro- 
tect the  transaction  from  the  penalties  of  usury,  (m) 

the  three  years.  It  appeared  also,  that  the  further  objected,  tliat  the  loan  is  upon 
defendant  mortgaged  certain  real  estate  to  time,  and  not  for  a  voyage,  as  it  is  usually 
the  plaintiff,  to  secure  the  performance  of  made.  But  the  answer  to  these  objections 
the  condition  of  the  bond  ;  that  the  plain-  is,  that  if  the  ship  should  be  lost  within 
tiff  procured  $10,000  insurance  on  the  ves-  the  time  of  three  years,  for  which  the 
eel  for  one  year,  at  five  and  a  half  per  money  was  lent,  the  plaintiff  was  to  lose 
cent.,  and  that  the  defendant  also  insured  all  the  money  which  should  be  then  duo 
the  vessel  for  a  certain  voyage.  It  was  upon  the  bond.  It  is  the  essence  of  tlio 
contended,  for  tlie  defendant,  that  this  was  contract  of  bottomiy  and  respondentia, 
not  a  bottomry  bond,  but  a  contract  at  that  the  lender  runs  the  marine  ri.^lv,  to  be 
common  law,  and  usurious.  Putnam,  J.,  entitled  to  the  marine  interest.  The  rate 
delivered  the  opinion  of  the  court :  "  We  of  interest,  and  the  manner  of  securing 
are  all  clearly  of  opinion,  that  the  objec-  the  payment  of  what  may  become  due 
tions  which  the  defendant's  counsel  have  upon  such  contracts,  are  to  bo  regulated 
made  to  the  plaintiff's  recovery,  cannot  by  the  parties.  Those  considerations  are 
prevail.  It  is  said  that  this  is  not  a  bot-  not  to  be  regarded  by  the  court,  excepting 
tomry  bond,  but  a  usurious  contract ;  and  only  to  ascertain  whether  they  were  color- 
tho  court  are  to  determine  whether  it  be  ably  put  forth  to  evade  the  statute  against 
one  or  the  other,  upon  the  facts  which  are  usury.  We  do  not  perceive  any  thing 
agreed  by  the  parties.  It  is  argued,  that  in  the  facts  which  would  warrant  that  con- 
pay  inont  of  the  money  borrowed,  is  se-  elusion.  If  the  ship  had  been  lost  imme- 
cured  in  such  a  manner  as  to  make  it  a  diatoly  after  she  sailed,  it  is  perfectly  clear 
certainty  tliat  the  plaintiff  would  receive  that  the  plaintiff  would  have  lost  all  his 
his  money  with  twelve  per  cent. ;  that  it  money."             t 

is  secured  by  a  mortgage  of  real  estate,  as  {m)  Roberts  v.  Tremoille,.2  Rolle,  47  ; 

well  as  bv  a  mortgage  of  the  ship,  and  an  Fountain    v.     Grymes,    Cro.    Ja<^    252, 

assignynent  of  half  the  freight  and  earn-  1  Bulst.  .36  ;  Flower  v.  Sherard,  Ambler, 

ings  for  the  term  of  the  loan ;  and  it  is  18 ;  Lloyd  v.  Scott,  4  Pet.  205 ;  Scott  v. 
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It  has  been  held  that  loans,  of  which  the  repayment  is  made 
to  depend  on  the  life  of  the  parties,  come  within  the  same  prin- 
ciple, [n)     So    also  with  regard  to  loans  to  be  repaid  on  the 


Lloyd,  .9  Pei,.  418.  In  Richardsy.  Brown, 
Cowp.  770,  Lord  Munsfidd  treats  an  an- 
nuity upon  the  borrower's  life,  with  a 
riglit,  on  liis  part,  to  redeem  at  the  end 
of  three  months,  as  involving  only  the 
contingency  of  tile  Ijorrower's  dying  within 
that  three  months ;  and  after  showing 
that  the  transaction  between  tlie  parties 
was  essentially  a  loan  says  :  "  It  is  true, 
there  was  a  contingency  during  the  three 
months.  It  was  iliat  which  occasioned 
the  doubt,  whether  a  contingency  for 
three  months  is  sufficient  to  take  it  out 
of  the  statute.  As  to  that  the  cases  have 
been  looked  into,  and  from  them  it  ap- 
pears, that  if  the  contingency  is  so  ^ligllt, 
as  to  be  merely  an  c\asion,  it  is  deemed 
colorable  only,  and  consequently  not  suffi- 
cient to  take  it  out  ot  the  statute.  Here 
the  borrower  was  a  hale  young  man,  aitd 
therefore  wo  arc  of  oi>inion  that  there  was 
no  substantial  risk,  so  as  to  take  this  case 
out  of  the  statute."  But  it  seems  that 
where  the  right  to  redeem  is  optional  with 
the  seller,  the  purchase  is  not  usurious,  be- 
cause the  purchaser  or  lender  cannot  com- 
pel a  re))aymcnt  of  his  principal,  and  it  is 
therefore  a  risk.  King  v.,  Drurv,  2  Lev. 
7;  JMiirrav  v.  Harding.  2  W.'BI.  859. 
See  also,  'Buijlei/,  J.,  White  u.  Wright,  3 
B.  &  C.  273  ;'  Cliippindale  v.  Thurston,  1 
Moody  &  M.  411  ;  Earl  of  MansHeld  v. 
Ogle,  24  Law  J.  n.  s.  Cli.  4.50,  31  Eng.  L. 
&  Eq.  3.'57.  Since  the  introduction  of  life 
insurance,  the  purchase  of  an  annuity  may 
be  made  the  means  of  effecting  a  loan  at 
more  than  legal  interest,  and  that  certainly 
Becuved,  as  the  purchaser  may  guard 
against  the  contingency  of  the  grantor's 
death  hy  clfecting  insurance  on  his  life. 
HurdwicLe,  L.  C,  Liiwley  c.  Hooper,  3 
Alk.  278  ;  B/aatxfone,  J.,  Slurray  v.  Hard- 
ing, 2  \V.  Bl.  865.  And  where  an  an- 
nuity was  granted  for  four  lives,  with  a 
covenant  that  the  grantor,  within  thirty 
days  after  the  expiration  of  the  third  life, 
should  insure  the  principal  sum  upon  the 
life  of  tlie  survivor,  the  covenant  was  held 
not  to  make  the  transaction  usurious.  In 
re  Naish,  7  Bing.  150.  See  also,  Morris  !). 
Jones, 2  B. &  0.232  ;  Holland  o.  Pelliam,  1 
Cromp.  &  J.  575,  1  Tyrw.  438.  It  was  an- 
ciently decided,  that  annuities  for  terms  of 
years,  by  which  it  w.is  evident  that  eventu- 
ally more  than  the  principal  sum  and  legal 


interest  would  be  paid,  were  not  usurious, 
being  merely  purchases.  Fuller's  case,  4 
Leon.  208 ;  Syraonds  v.  Cockerill,  Noy, 
131  ;  Cottevel  v.  Harrington,  Brownl. 
&  G.  180;  King  v.  Drnry,  2  Lev.  7; 
Twisdetj,  J  ,  in  Kowe  v.  Bellaseys,  1  Sid. 
182.  But  in  Doe  v.  Gooc-h,  3  B.  &  Aid. 
666,  upon  Sir  James  Smrliit's  saying, 
tliat  if  a  person  have  an  annuity  secured 
on  a  freehold  estate,  with  a  power  of  re- 
demption, such  power  will  not  make  the 
bargain  usurious,  Bui/lei/,  J.,  remarked  : 
"  In  that  ca.se  the  principal  is  in  hazard, 
ftom  the  uncertain  dnration  of  life.  Here 
it  is  in  the  nature  of  an  annuity  for  yuars, 
and  there  is  no  case  in  which  such  an  an- 
nuity has  been  held  not  to  be  usurious, 
where,  on  calculation,  it  ap]jcared  that 
more  tlian  the  principal,  together  with 
legal  interest,  is  to  be  received."  And, 
where  an  annuity  was  granted  for  11^  years, 
payable  half  yearly,  the  seller  giving 
twenty-three  promissory  notes  for  the  half- 
yearly  payments ;  and  it  appeared  in  evi- 
dence, that  these  payment.?  would  jiay  the 
purchase-money  of  the  annuity,  and  inter- 
est, at  nearly  12/.  per  cent,  per  annum; 
the  Jfaster  of  the  Kolls  said  :  "  With  re- 
spect to  this  question  of  usury,  I  shall  not 
refer  to  the  old  cases  which  have  been 
cited.  This,  in  effect,  is  an  agreement  to 
repay  the  principal  sum  of  4,000/.,  with 
interest,  by  twenty-three  instalments,  and 
as  it  appears  that  the  interest  thus  paid 
will  exceed  legal  interest,  the  transaction 
is  plainly  usurious." 

(//)  In  Burton's  case,  5  Rep.  69,  Pop' 
/mm,  C.  J.,  said  :  "  If  A  comes  to  B  to 
borrow  £100,  B  lends  it  to  iiim  if  he  will 
give  him  for  tlie  loan  of  it  for  a  year  ;£20, 
if  the  son  of  A  be  then  alive.  This  is 
usury  within  the  statute ;  for  if  it  should 
bo  out  of  the  statute,  for  the  uncertainty 
of  the  life  of  D,  the  statute  would  bo  of 
little  effect ;  and  by  the  same  reason  that 
he  may  add  one  life,  he  may  add  many, 
and  so  like  a  mathematical  line,  which  is 
dicisilnlis  in  semper  dtrisibilta."  In  accord 
ance  with  this  principle,  Clayton's  case, 
5  Rep.  70,  in  which  Reig'hnolds  lent 
Clayton  £30  for  six  months,  to  bo  paid  at 
that  time  £33  if  Reighnold's  son  should 
be  then  alive,  if  not,  to  be  paid  £27,  was 
decided  to  be  usurious.  Button  i'.  Down- 
ham,  Cro.  Eliz.  643,  was  similarly  decided ; 
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death  of  a  party,  or  post-obit  contracts,  which,  even  if  excessive 
and  oppressive,  and  on  that  ground  avoided  in  equitj-  are, 
nevertheless,  not  usurious,  (o) 


but  in  Bedingfield  v.  Ashley,  Cro.  Eliz. 
741,  in  wiiich  Asliley,  for  £100,  cove- 
nanted witli  Gower  to  pay  to  every  one  of 
Gower's  five  daughters,  who  should  be 
alive  in  ten  years,  £80,  this  transaction 
was  resolved  by  all  tlie  judges  not  to  be 
usury  ;  "  for  it  is  a  mere  casual  bargain, 
and  11  great  hazard,  but  that  in  ten  years, 
all  the  daugliters,  or  some  of  them  will  be 
dead  ;  and  if  any  of  them  be  not  alive,  he 
sliall  thereby  save  £80.  But  if  it  were  that 
he  should  pay  £400  at  the  end  of  ten 
years,  if  any  of  them  were  alive,  it  were  a 
greater  doubt.  Or  if  it  had  been  that  he 
should  pay  at  the  end  of  one  or  two  years, 
.£300,  if  any  of  the  said  children  were 
alive,  that  had  been  usury ;  for  in  proba- 
bility one  of  them  would  continue  alive 
for  so  sliort  a  time,  but  in  ten  years  are ' 
many  alterations."  And  in  Long  & 
Wharton's  case,  3  Keble,  304,  which  was 
"  Error  of  judgment,  in  debt,  on  obliga- 
tion to  pay  .£100,  on  marriage  of  the 
daughter,  and  if  either  plaintiff  or  defend- 
ant die  before,  nothing.  The  defendant 
pleads  the  statute  of  usury,  and  that  tliis 
was  for  the  loan  of  £30  before  delivered, 
to  which  the  plaintiff  demurred,  and  per 
curiam,  this  is  plain  bottomry,  and  judg- 
ment alBrmed." 

(o)  The  great  case  on  the  validity  of 
post-obit  bonds,  is  that  of  Chesterticld  v. 
Jansson,  1  Atk.  301,  2  Ves.  Sr.  125,  1 
Wilson,  286.  The  defendant  paid  Mr. 
Spencer,  testator  of  the  plaintiffs,  £5,000, 
and  took  from  him  a  bond  for  £20,000 
conditioned  for  the  payment  of  £10,000 
to  the  defendant,  at  or  within  some  short 
time  after  tlie  death  of  the  Duchess  of 
JMarlborough,  in  case  Mr.  Spencer  sur- 
vived her,  but  not  otherwise.  In  six  years 
the  Duchess  died,  and  shortly  after  her 
death  Mr.  Spencer  renewed  the  bond  of 
£20,000,  to  the  defendant,  with  a  condi- 
tion for  the  payment  of  the  £10,000  on 
the  next  April,  —  gave  the  defendant  a 
warrant  of  attorney  to  confess  judgment 
against  him,  and  about  a  year  after  this 
paid  £2,000  on  the  new  bond.  Two 
years  after  the  Duchess  of  Marlborough's 
death,  Mr.  Spencer  died,  and  his  execu- 
tors brought  this  bill  to  be  relieved  against 
the  bond  to  the  defendant,  as  unreasona- 
ble and  usm-ious,  being  independent  of 
any   other    contingency  than   that  of   a 


grandson  of  thirty  years  of  age  surviving 
a  grandmother  of  eighty,  so  that  by  reason 
of  the  great  age  and  infirmity  of  the 
Duchess,  and  her  consequent  approaching 
death,  the  requiring  £10,000  for  the  for- 
bearance of  £5,000,  was  more  than  legal 
interest.  The  cases  upon  the  subject  of 
loans,  upon  contingencies,  post-obits,  &c., 
down  to  the  time  of  this  case,  were  col- 
lected and  cited  by  the  able  counsel  em- 
ployed ;  and  Lord  Chancellor  Burdmicke, 
Sir  John  Strange,  M.  R.,  and  Mr.  Justice 
Burnett,  decided,  that  the  loan  to  Mr. 
Spencer  being  upon  a  contingency,  wliere- 
by  the  principal  was  bona  fide  hazarded, 
was  not  usurious ;  and  although  they 
would  have  relieved  against  the  bargain 
as  .unconscionable,  had  it  not  been  con- 
firmed, they  held  that  the  execution  of 
the  new  bond,  by  Mr.  Spencer,  and  a  part 
payment  upon  it,  confirmed  and  ratified 
the  agreement,  so  that  they  could  not  re- 
lieve. It  will  be  noticed,  that  in  this  case 
there  was  a  possibility,  in  case  Mr,  Spen- 
cer should  die  before  the  Dudiess,  that  no 
part  of  the  money  lent  would  be  repaid  ; 
and  therefore  this  case  does  not  go  the 
extent  of  deciding  that  where  there  is  a 
contract  to  pay  money,  at  all  events,  upon 
the  death  of  a  party,  such  contract  is  good 
by  reason  of  the  uncertainty  of  the  amount 
that  will  eventually  be  received.  But  in 
Batty  V.  Lloyd,  1  Vern.  141,  the  defend- 
ant had  agreed  with  the  plaintiff,  who  had 
an  estate  fall  to  her,  after  the  death  of 
two  old  women,  to  give  her  £359,  in  con- 
sideration of  receiving  £700  at  the  death 
of  the  two  women,  which  money  the  plain- 
tiff was  to  secure  by  a  mortgage  of  her 
reversionary  estate.  Both  the  women  died 
within  two  years  afterwards ;  and  the 
plaintiff  being  sorry  for  her  bargain, 
brought  this  bill  to  be  relieved.  Lord 
Keeper  North  said:  "I  do  not  see  any 
thing  ill  in  this  bargain.  I  think  the  price 
was  of  full  value,  though  it  happened  to 
prove  well.  Suppose  these  women  had 
lived  twenty  years  afterwards,  could  Lloyd 
have  been  relieved  by  any  bill  here?  I 
do  not  believe  you  can  show  me  any  such 
precedent.  What  is  mentioned  of  the 
plaintiff's  necessities,  is,  as  in  all  other 
cases  —  one  that  is  necessitous  must  sell 
cheaper  than  those  who  are  not.  If  I  had 
a  mind  to  buy  of  a  rich  man  a  piece  of 
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CONTRACTS  IN  WHICH  A  LENDER  BECOMES  PARTNER. 

It  is  often  attempted  to  apply  the  same  principle  to  the  law 
of  partnership,  and  to  protect  contracts  in  which  money  has  been 
loaned  from  the  imputation  of  usury,  by  the  defence,  that  the 
person  advancing  the  money  becomes  a  partner  with  the  person 
receiving  it,  and  liable  as  such  for  the  debts  of  the  partnership, 
and  that,  therefore,  there  is  a  substantial  risk,  which  protects 
the  transaction  from  being  usurious,  although,  by  the  terms  of 
the  agi-eement,  the  party  is  to  receive  more  than  legal  interest 
for  his  money. 

In  reference  to  this  question,  it  seems  in  general  clear,  that 
where  a  contract  of  partnership  is  expressly  entered  into  by  the 
parties,  or  where  money  is  advanced,  and  the  party  advancing 
it  reserves,  instead  of  interest,  a  certain  proportion  of  the  profits 
of  a  certain  business,  so  that,  in  the  construction  of  law,  a  part- 
nership may  fanly  be  presumed  to  be  intended,  and  the  contract 
is  in  neither  case  intended  as  a  device  to  cover  a  usurious  loan, 
then  the  contract  lacks  that  essential  element  of  the  crime  of 
usury,  —  a  loan  of  money,  —  and  therefore  no  usmy  is  com- 
mitted; although  the  partner  advancing  the  money  may  and 


ground  tliiit  lay  near  mine,  for  my  con-  consideration  of  two  guineas,  received  of 

vcnicnce,  he  would  ask  mo  almo-t  twice  Aaron   Lamego,   Esq.,   &c.,  I  promise  tc 

tlie  value ;  so  where  people  are  constrained  pay  him  twenty  guineas,  u])on  the  decease 

to  sell,   they  mast  look  not  to  have  the  ol'niy  present  wife,  Anne  Gould."     The 

fullest  price  ;  as  in  some  cases  that  I  have  question  was,  whether  it  was  usurious,  the 

known,  when  a  youni;  lady  that  has  had  woman  being  at  the  time  seventy  years  of 

£10,000  portion,  payable  alter  the  death  age.     The  court  held  it  no  nsui'iiins  loan, 

of  an  old  man,  or  the  like,  and  she,  in  the  hut  only  a  wager.     Matthews   ;'.  Lewis,  1 

moan  lime,  becomes  maniageahle,  this  por-  Anstr.  7,  was  a  case  in  which  Lewis,  upon 

tion    lias  been    sold    for   .£i;,000,   present  a  loan  of  £1  ,iiOO,  gave  pos^-o.'uV.?  for  . £.3, 200, 

money,  and  thought  a  good  bargain  too,  payable   on    the    death    of  either  Lewis's 

It  is  the  commoa  case;   pay  mo  doable  mother   or   grandmother,  from  whom    ho 

interest   during  my   life,   and   you   shall  was  entitled   to   large   propertv,  and  his 

liave  the  princijial  after  my  decease."     In  grandmother  being  eighty-seven  years  of 

Laniego  v.  Goiild,  2  Burr!  71.5,  defendant  age.     The  court  said  :  ""This  is  nothing 

gave  plaintiff  this  writing,  receiving  there-  like  usury.     It  is  a  catching  bargain,  an 

for   tv/o    guineas;    "Memorandum.      la  extortioning  jt)os(-o6/(,  but  no  USU17." 
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probably  will  receive  more  than  would  amount  to  legal  interest 
upon  it.  (p) 

And  if  it  be  clear  that  a  partnership  was  bona  fide  intended, 
and  that  there  was  no  conti-ivance  to  cover  a  loan,  there  is  no 
usury,  although  one  of  the  partners  covenants  that  he  will  bear 
all  the  losses,  and  pay  the  other,  as  his  share  of  the  profits,  a 
certain  sum,  which  amounts  to  more  than  legal  interest  on  that 
other  share  in  the  capital ;  for  here  is  still  no  loan  of  money,  (q) 

But  where  the  contract  is  for  a  loan  of  money,  in  the  form  or 
under  the  disguise  of  a  partnership,  and  for  its  use  the  boiTower 
contracts  to  pay  legal  interest,  and  also  a  certain  proportion  of 
the  profits  of  a  trade  or  business,  this  is  usurious,  although  the 
lender  may  be  made  liable,  as  a  partner,  for  the  debts  incurred  by 
the  borrower  in  the  course  of  the  trade  or  business ;  because,  if  he 
is  so  compelled  to  pay,  he  stiU  has  his  remedy  over  against 
the  borrower,  and  therefore  runs  no  ultimate  risk,  except  that 
of  the  borrower's  insolvency,  which,  as  we  have  seen,  is  not 
enough,  (r) 


SECTION    XII. 

01'   SALES   OF   NOTES   AND   OTHER   CHOSES   IN   ACTION. 

It  is  quite  settled  that  negotiable  paper  may  be  sold  for  less 
than  its  face,  and  the  purchaser  can  recover  its  whole  amount 
from  the  maker  when  it  falls  due,  although  he  thereby  gets 
much  more  than  legal  interest  for  the  use  of  his  money ;  and 
this  principle  is  extended  to  bonds  and  other  securities  for 
money  loaned. 

The  reason  on  which  this  rule  rests  is  obvious.  For  such 
paper  is  property ;  and  there  is  no  more  reason  why  one  may 
not  sell  notes  which  he  holds,  at  a  price  made  low  either  by 
doubts  of  the  solvency  of  the  maker,  or  by  a  stringency  in  the 

(p)  Fereday  v.  Hordem,  1  Jacob,  144;     572,  1  Dowl.  &  R.  570,  5  B.  &  Aid.  954 
Morrissct  r.  King,  2  Bun-.  891.  Feredav  v.  Hoidern,  1  Jacol),  144. 

(q)  Enderby  u.  Gilpin,  5  J.  B.  Moore,         (r)  Morse   v.    Wilson,   4   T.   B.  353 ; 

Huston  t).  Moorhoad,  7  Barr,  45 
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money  market,  than  why  he  should  not  be  able  to  sell  his  house 
or  his  horse  at  a  less  than  the  average  price.  But  the  purchase 
must  be  actual,  and  made  in  good  faith,  and  not  merely  color- 
able, and  intended  to  give  efficacy  to  a  usurious  contract.  For 
if  the  mere  form  of  a  sale  was  sufficient,  it  is  obvious  that  the 
usury  laws  would  lose  all  their  force ;  for  the  lender  need  only 
refuse  to  lend  at  all,  and  propose  instead,  to  buy  the  note  of  the 
borrower.  It  is,  therefore,  important  to  discriminate  between 
these  two  cases  ;  that  is,  between  a  loan,  in  the  form  of  a  sale, 
and  an  actual  sale  and  purchase.  And  this  discrimination  is 
very  difficult ;  nor  is  it  quite  certain  from  authority  what  rules 
govern  this  question.  "We  may  say,  that  if  the  payer  lends,  and 
the  borrower  gives  his  note  for  legal  interest,  the  lender,  having 
thus  acquired  the  note,  may  afterwards  sell  it  for  the  most  he 
can  get,  and  it  is  obv-ous  that  the  lender  takes  nothing  usurious  ; 
and  if  he  loses  by  the  second  transaction,  and  the  purchaser 
gains,  it  is  a  loss  and  gain  on  a  purchase,  and  not  on  a  loan. 
And,  both  on  authority  and  on  general  principles,  it  would  seem, 
that  the  first  owner  of  the  note  must  pay  for  its  fuU  amount,  or 
else,  though  he  may  say  he  purchases  it  of  the  maker,  in  fact 
he  only  lends  on  his  security,  and  that  usuriously.  (s)  Again, 
if  this  be  true  where  the  parties  deal  dfi-ectly  together,  it  should 
be  equally  true  where  they  deal  through  an  agent.  And  then 
it  would  follow,  that  if  the  maker,  whom  we  may  suppose  to 
be  one  of  our  railroad  corporations,  issues  its  notes  or  bonds, 
and  gives  them  to  a  broker,  to  raise  money  on  them,  for  the  use 

(s)  The  following  American  authorities  326  ;  Holford  r.  Blatchford,  2  Sandf.  Ch. 
determine,  that  where  a  note  has  been  fairly  149;  In!!;alls  u.  Lee,  9  Barb.  647.  Par- 
executed,  and  there  is  no  usury  between  sons,  C.  J, Churchill  y.  Suter,  4  Mass.  162  ; 
the  original  parties,  so  that  the  payee  has  Lloyd  v.  Keach,  2  Conn.  179  ;  Tuttle  v. 
acquired  a  legal  rigiit  to  sue  the  maker  Clark,  4  Conn.  l.'>3;  King  i'.  Johnson,  3 
upon  the  note,  he  may  then  dispose  of  it,  McCord,  365  ;  Musgrove  v.  Gibbs,  1  Dall. 
at  any  rate  of  discount  from  its  face,  and  217;  Wycoff  v.  Longhead,  2  Dull.  92; 
the  purchaser  will  have  a  right  to  enforce  French  i',  Grindle,  15  Me.  163;  Farmer 
it  for  its  full  amount  against  the  maker,  v.  Scwall,  16  Me.  456  ;  Lane  u.  Steward, 
Nichols  u.  Fearson,  7  Pet.  107;  Moncure  20  Me.  98;  Hansborough  v.  Baylor,  2 
V.  Dermott,  13  Pet.  345;  Jones,  Ch.,  Munf  36;  Shackleford  w.  Morriss,  1  J. 
Powell  V.  Waters,  8  Cowen,  685  ;  Rice  i:  J.  Marsh.  497 ;  Oldham  v.  Turner,  3  B. 
Mather,  3  Wend.  65 ;  Cram  v.  Hendricks,  Mon.  67 ;  Metcalf  v.  Pilclier,  6  B.  .\Ioa. 
7  Wend.  569;  Munn  i'.  Commission  Co.  529;  May  u.  Campbell,  7  Humph.  450; 
15  Johns.  55;  Rapelye  v.  Anderson,  4  Saltmarsh  ?;.  Planters  &  Merchants  Bank 
Hill,  472  ;  Holmes  v.  Williams,  10  Paige,  17  Ala.  768. 
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of  the  corporation,  and  the  broker  sells  them  to  his  customers 
for  less  than  the  face,  or  par  value,  such  a  transaction  would  be 
a  loan,  and  a  usurious  loan,  from  those  customers  to  the  cor- 
poration. And  if  the  paper  was  indorsed  or  assigned  to  any 
person,  without  consideration,  and  without  giving  any  owner- 
ship of  the  paper  to  him,  and  only  for  the  purpose  of  facilitating 
the  raising  of  money,  or  concealing  the  real  character  of  the 
transaction,  it  would  still  fall  within  the  same  principles,  and 
be  only  a  loan.  It  is  in  this  way  we  should  speak  of  this  ques- 
tion, on  principle  ;  but  in  practice  it  becomes  complicated  and 
embarrassed  by  the  further  question,  how  far  the  knowledge,, 
understanding,  or  intention  of  the  party  who  gives  the  money 
on  the  paper,  goes  to  determine  whether  it  be  a  purchase  or  a 
loan.  For  example,  if,  in  the  last  case  supposed,  he  who  ad- 
vances the  money  becomes  the  first  owner  of  the  note,  does  this 
of  itself  make  it  a  usurious  loan  to  the  maker,  or  may  the 
advancer  of  the  money  insist  upon  the  fact  that,  in  point  of 
form,  he  purchased  the  paper,  and  that  he  did  not  in  reality 
know,  and  could  not  have  inferred,  from  any  of  the  circum- 
stances of  the  case,  that  the  party  from  whom  he  bought  was 
not  either  the  owner  or  the  agent  of  the  owner  of  the  note,  for 
valuable  consideration  ?  Many  reasons  would  lead  us  to  favor 
this  defence ;  and  to  hold  that,  although,  if  a  note  be  given 
upon  the  reception  of  much  less  than  its  amount,  and  be  there- 
fore usurious  as  between  the  first  parties,  it  carries  tliis  taint 
with  it  into  the  hands  of  subsequent  bond  fide  holders,  yet  be- 
cause, in  order  to  constitute  a  usurious  contract  of  this  kind,  a 
similar  intent  must  cooperate  in  both  parties  to  the  loan,  the 
fact  that  the  maker  of  the  note  or  bond,  and  the  agent  to  whom 
he  delivered  it  to  dispose  of,  might  intend,  in  contemplation  of 
law,  to  commit  usury,  would  n'ot  supply  the  want  of  such  in- 
tent on  the  part  of  the  party  intending  to  make  a  pm-chase,  and 
who  had  no  knowledge  or  intention  of  a  loan.  On  the  whole, 
therefore,  we  are  inclined  to  give,  as  the  prevailing  rule,  that 
where  one  supposes  himself  to  be  purchasing  negotiable  paper 
of  an  owner,  and  is  without  notice  to  the  contrary,  either  actual 
or  derivable  from  the  circumstances  of  the  case,  this  advancer 
of  the  money  would  have  all  the  privilege  and  safety  of  a  pur- 

VOL.  III.  10 
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chaser,  (t)  There  are  no  authorities  within  our  knowledge, 
which,  upon  a  fair  construction,  go  beyond  this;  although  it 
may  be  ti-ue  that  some  of  those  v/hich  we  have  above  cited 
might  almost  justify  the  conclusion,  that  if  the  paper  be  pur- 
chased in  form,  the  maker  cannot  object  on  the  ground  that  it 
was  a  usurious  loan.  But  it  is  not  easy  to  recognize  any  prin- 
ciples which  would  go  further  than  to  extend  the  attributes  of 
a  purchase  to  any  party  who  believed  in  good  faith  that  he  was 
a  purchaser. 

In  speaking  thus  far  of  the  sale  of  notes,  we  have  had  partic- 
,  ular  reference  to  those  which  were  transferred  by  delivery,  or  by 
indorsement  without  recourse.  Another  question  has  been 
raised,  however,  when  the  transfer  was  made  by  an  indorse- 
ment which  left  the  indorser  liable  if  prior  parties  did  not  pay ; 
and  this  question  is,  whether  the  transaction  did  not  then  be- 
come usurious,  if  the  note  was  sold  for  less  than  its  face,  be- 
cause the  indorser  would  then  be  bound  to  pay  a  larger  sum 
than  that  which  he  had  received,  with  lawful  interest  upon  it. 
The  cases  upon  this  subject  are  somewhat  conflicting,  but  the 
difficulty  has,  we  think,  arisen  from  disregarding  the  peculiar 
character  of  negotiable  paper,  and  also  from  forgetting  that  the 
whole  law  of  usury  is,  in  its  nature,  penal,  and  therefore  to  be 
strictly  construed.  If  one  transfer  a  note  by  indorsement,  he 
does  two  things ;  he  transfers  the  note,  and  he  also  becomes 
liable  for  its  payment ;  but  the  latter  is  incidental  to  the  former. 
The  substance  of  the  transaction  is  a  transfer  of  the  property  in 
the  note,  a  sale,  and  nothing  more  than  a  sale  ;  and  therefore 
we  say  that  the  price  paid  has  nothing  to  do  with  the  question, 
as  one  of  usury.  But  besides  this,  it  is  important  to  observe, 
that  such  a  tiiintaction  can  be  made  usury  only  by  a  very  large 
construction  of  that  word;  no  money  is  loaned  or  borrowed,  or 
forborne,  in  any  way  wliatever;  it  cannot  therefore  be  usury, 
within  any  accuracy  of  interpretation.  We  do  not  mean  to  say, 
of  course,  that  actual  and  intended  usury  could  be  successfully 
covered  by  a  mere  disguise  of  this  kind.     In  case  of  such  an 

(()  This  view  is  supported  by  Law  v.  riss,  1  J.  J.  Marsh.  497  ;  Hanshrough  u. 
Sutherland,  5  Gratt.  3.">7  ;  Whitwortli  v.  Baylor,  2  Munf.  36 ;  Hohiies  v.  Williams, 
Adams,  5  Rand.  333  ;  Shaclvleford  v.  Mor-     10  Paigo,  326. 
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attempt  it  would  be  declared  a  usurious  loan,  because  it  would 
be  such,  and  would  have  the  effect  of  usury ;  but  if  it  were  a 
bond  fide  sale  of  the  note,  the  indorsement,  and  the  liability 
derived  from  it,  would  not,  in  our  judgment,  impart  to  the 
ti-ansaction  a  usurious  character. 

A  further  question  may  then  be  raised ;  if  the  holder  sues 
the  indorser,  can  he  recover  the  face  of  the  note,  or  only  what 
he  paid,  with  legal  interest  ?  We  are  of  opinion  that  he  may 
recover  the  amount  upon  the  face  of  the  note,  from  his  indorser, 
as  well  as  from  any  prior  party.  It  is  this  amount  he  buys  ;  it 
is  this  which  he  had  a  right  to  buy,  and  which  the  indorser  had 
a  right  to  sell,  and  a  right  to  guarantee. 

By  some  authorities  it  has  been  held,  that  the  indorsement  of 
the  note,  by  the  nominal  seller,  or  the  giving  of  security  in  any 
way  for  its  payment,  in  case  of  the  failure  of  the  party  primarily 
liable,  makes  the  transaction  usurious,  as  matter  of  law.  These 
cases  seem  to  proceed  upon  the  principle,  that  there  is  no  sub- 
stantial reason  why  the  holder  of  the  paper  should  dispose  of  it 
for  less  than  its  face,  when  he  may  be  called  upon  to  repay  its 
full  amount ;  and  therefore  the  transaction  must  be  regarded  as 
intended  by  the  parties  to  be  an  actual  loan,  upon  usurious  in- 
terest, (m)  According  to  the  weight  of  authority,  however, 
where  there  is  sufficient  evidence  that  the  transaction  was  a 
sale,  and  not  a  covert  loan,  the  fact  that  the  seller  indorsed  the 
paper,  is  not  considered  as  changing  the  character  of  the  con- 
tract, and  making  it  usurious.  Nevertheless,  these  cases  seem 
to  admit,  that  if  the  purchaser  could  recover  from  the  seller  and 
indorser  the  full  amount  of  the  face  of  the  paper  sold,  the  con- 
tract would  be  a  loan,  and  usurious  ;  and  they  therefore  decide 
that  the  purchaser  is  limited  in  his  action  against  the  seller  and 
indorser,  to  a  recovery  of  the  amount  actually  paid  by  him, 
with  lawful  interest  thereon,  (v)     We  think,  however,  that  these 


(«)  Bnllinger  v.  Edwards,  i  Ired.  Eq.  v.  Lee,  9  Barb.  647;   French  «.  Grindle, 

449;    McElwee    p.   Collins,  4  Dev.  &  B.  15  Me.   163;    Farmer   !■.    Sewall,   16    id. 

209;    Walworth,  Ch.,  Cram  t--.  Hendricks,  456;  Lane  v.  Seward,  20  id.  98;  Broclc 

7    Wend.    573.      Cowen,    J.,    Eapelye  v.  v.  Tliompson,   1   Bailey,  322.     See  also, 

Anderson   4  Hill  472.  Freeman  u.  Brittin,  2  Harrison,  191  ;  Met- 

(v)   Cram  v.  Hendricks,  7  Wend.  569;  calf  v.  Pilcher,  6  B.  Mon.  530;  May  v. 

Eapelye  v.  Anderson,  4  Hill,  472  ;  Ingalls  Campbell,  7  Humph.  450. 
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cases  proceed  upon  a  wrong  principle,  and  the  courts  seem  to 
be  misled  by  a  difficulty  in  the  application  of  their  principles  to 
practice.  K  a  payee  of  a  note  actually  sell  it  to  a  purchaser, 
with  his  indorsement,  the  whole  transaction,  upon  analysis, 
will  be  found  to  be  this :  It  is  not  a  loan  of  money,  but  the 
purchaser  of  the  note  buys  a  right  to  sue  the  maker  of  the  note, 
and  also  an  engagement  for  value  on  the  part  of  the  seller,  that 
the  maker  shall  pay  the  face  of  the  note.  There  is  no  more 
loan  in  the  case,  than  in  the  sale  of  goods,  with  a  warranty  that 
they  shall  be  fit  for  the  purposes  for  which  they  are  bought.  It 
may  be  true  that  he  can  get  much  more  for  the  note  if  he  in- 
dorses, than  if  he  does  not ;  and  it  may  be  true  that  he  will  get 
more  for  the  goods  if  he  warrants  them,  than  if  he  does  not ; 
but  in  neither  case  does  this  circumstance  convert  the  sale  into 
a  loan.  It  often  happens  that  the  seller  is  known  to  be  in  in- 
solvent or  very  precarious  circumstances,  without  any  probabil- 
ity of  being  able  to  refund,  in  case  of  the  maker's  default ;  here 
the  value  of  the  paper  consists  of  the  indorser's  liabiUty  to  pay ; 
but  it  woiild  be  difficult  to  show  that  even  this  transaction  was 
essentially  a  loan  to  the  indorser.  Undoubtedly,  a  usurious 
transaction  might  seek  the  disguise  of  this  form  of  contract,  as 
well  as  of  any  other.  And  neither  this  nor  any  disguise  should 
protect  it.  But  we  speak  of  actual  sales  of  notes  and  bills,  by 
indorsement,  in  good  faith.  And  of  these,  the  preceding  con- 
siderations have  led  us  to  the  conclusion  we  have  above  stated. 
We  go,  perhaps,  beyond  the  authorities,  but  not  beyond  the 
practice  ;  and  we  cannot  but  think  that  the  rule  of  law  should 
be,  that  in  case  of  ari  actual  sale  of  a  note,  at  a  discount,  with 
an  indorsement  by  the  seller,  the  indorser  should  be  held  liable 
for  the  fuU  amount,  on  the  maker's  default. 

These  considerations  lead  us  to  those  cases  where  one  in- 
dorses or  gives  accommodation  paper,  for  a  premium  paid  him, 
which  may  be  an  outright  sum,  or  a  percentage.  Such  a  trans- 
action has  been  thought,  by  many  courts  and  judges,  to  be 
usurious,  if  the  sum  paid  exceed  six  per  cent,  on  the  notes  in- 
dorsed or  given  ;  but  we  think  it  is  not  so,  on  the  plain  ground 
that  a  man  may  sell  his  credit,  as  well  as  any  thing  else  that  he 
has,  and  may  sell  it  for  the  most  that  he  can  get. 
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The  earlier  cases  on  this  subject  held,  that  upon  a  sale  of 
one's  credit  in  this  manner,  the  party  indorsing  or  guaranteeing 
might  receive  a  compensation  for  so  doing,  provided  it  did  not 
exceed  lawful  interest  upon  the  amount  of  the  debt  guaranteed, 
or  the  credit  sold,  {w)  But  if  a  transaction  of  this  land  can  be 
regarded  as  such  a  sale  of  credit  as  that  a  price  may  be  taken 
therefor  by  the  seller  as  his  payment,  we  do  not  see,  upon  prin- 
ciple, any  limit  to  the  amount  which  may  be  taken,  other  than 
that  which  belongs  to  all  sales.  When  a  party  indoi'ses  a  note, 
or  guarantees  a  debt,  as  surety  for  another,  he  actually  advances 
no  money,  and  is  therefore  at  no  pecuniary  loss,  until  compelled, 
by  reason  of  his  suretyship,  to  pay  the  debt  for  which  he  was 
bound.  If  he  pays  this,  the  law  creates  at  once,  an  obligation 
upon  the  party  whose  debt  he  pays,  to  reimburse  to  him  the 
sum  he  pays  with  legal  interest.  And  if  the  sum  originally  re- 
ceived by  a  party  thus  selling  his  credit,  is  to  be  considered  as 
interest,  added  to  the  amount  for  which  the  law  gives  him  this 
obligation,  there  is  a  larger  amount  secured  for  interest,  than  the 
legal  interest,  whatever  be  the  amount  paid  for  the  credit ;  for 
all  that  is  paid  is  excess.  On  this  ground,  therefore,  the  bargain 
is  usurious,  whether  more  or  less  is  paid.  But  if  the  transaction 
is  to  be  considered  as  a  sale  of  the  credit  of  the  party  indors- 
ing ;  which  credit  is  his  property,  to  dispose  of  as  he  pleases, 
and  property  which  the  purchaser  may  profitably  and  lawfully 
buy,  the  price  paid  and  received  must  be  considered  as  entirely 
independent  of  the  resulting  right  of  the  indorser  or  guarantor 
to  get  indemnity,  if  he  can,  for  whatever  he  is  obliged  to  pay. 
It  is  then  no  loan,  but  a  sale,  which,  in  respect  to  the  price  that 
may  be  paid,  is  like  any  other  sale  ;  and  this  view,  we  think,  is 
sustained  by  the  later  and  better  authorities,  (x) 

In  the  case  of  cross  notes,  where  A  gives  his  note  to  B,  and 
B  gives  his  note  to.  A,  but  A's  credit  is  much  better  than  B's, 
and  it  is  a  part  of  the  bargain  that  the  notes  from  B  to  A  shall 
be  greater  than  the  notes  from  A  to  B,  or  that  A  shall  have  any 

tw)  Dey  V.  Dunham,  2  Johns.  Ch.  182 ;         (x)  See  Ketchum  v.  Barber,  4  Hill,  224; 

Fanninn-  «.  Dunham,  5  id.  122;  Bulloclc  More  y.  Howland,4  Denio,  264;  DryDock 

V    Boyd     1    Hoff.    Ch.   294 ;    Moore    v.  Bank  v.  American  Life  Ins.  &  Trust  Co. 

ViiTipp   ■?'  Dana  361.  3  Comst.  344.     See  also,  Cobb  v.  Titus, 

-^  •  j^Q^  Y.  (6  Seld.),  198. 
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sum  by  way  of  a  premium  on  the  transaction ;  this  has  been 
considered  usurious  ;  but  not,  as  we  think,  on  sufficient  grounds. 
Here,  as  before,  we  deem  it  a  lawful  sale  of  one's  credit,  and 
neither  borrowing  nor  lending,  nor  forbearing  money,  in  any 
way.  [y)  We  repeat,  however,  the  remark,  to  avoid  misconcep- 
tion, that  we  speak  only  of  bond  fide  transactions  of  this  kind, 
and  not  of  those  which  are  used  as  mere  pretences  for  actual 
usury.  This,  however,  would  generally  be  a  question  of  fact 
for  the  jury,  and  not  a  question  of  law. 


SECTION  XIII. 

OF   COMPOUND    INTEREST. 

Contracts  for  compound  interest  are  sometimes  said  to  De 
usurious,  but  this  may  not  be  considered  quite  certain.  We 
are  aware  of  no  case,  in  England  or  in  this  country,  in  which 
a  contract  to  pay  compound  interest  has  been  held  usurious,  so 
as  to  become  totally  invalid,  or  in  which  the  actual  reception  of 
compound  interest  has  been  held  to  be  a  commission  of  the 
crime  of  usury,  and  punishable  as  such.  Indeed,  it  is  difficult 
to  see  how  this  could  be  the  ease.  If  A  lend  to  B  one  hundred 
dollars,  for  two  years,  at  six  per  cent,  legal  interest,  payable 
annually,  and  it  is  agreed,  that  if  A  does  not  pay  the  interest  at 
the  end  of  the  first  year,  it  shall  be  considered  as  principal,  and 
added  to  the  amount  of  the  loan  from  that  time  (which  is  a 
contract  for  compound  interest),  and  the  interest  not  being  paid 
annually,  A  becomes  entitled,  at  the  end  of  two  years,  to  re- 
ceive, and  does  receive,  under  the  agreement,  one  hundred  and 
twelve  dollars  and  thirty-six  cents,  instead  of  one  hundred  and 
twelve  dollars,  the  principal  and  simple  interest,  he  does  not 
receive  more  than  after  the  rate  of  six  dollars  per  year  for  the 
forbearance  of  one  hundred,  but  has  received  exactly  that  sum, 
and  six  per  cent,  legal  interest  upon  another  sum  which  B  was 

(y)  Seo   Dunham  v.  Gould,  16  Johns.     367 ;  Dry  Dock  Bank  l\  Amcriciin  Lifa 

Ins.  &  Trust  Co.  3  Comat.  3+4. 
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under  a  legal  obligation  to  pay  him,  for  which  B  might  have 
been  sued,  and  for  the  forbearance  of  which  he  has  agreed  to 
pay  its  legal  value.  Accordingly,  courts"  do  not  generally  de- 
clare such  contracts  usurious,  and  the  extent  to  which  they 
have  gone,  is  that  of  refusing  to  enforce  a  contract  to  pay  inter- 
est thereafter  to  grow  due ;  and  they  have  done  this,  not  upon 
the  ground  of  usury,  but  rather  as  a  "  rule  of  pubhc  policy,"  be- 
cause such  agreements  "  savor  of  usury,"  and  "  lead  to  oppres- 
sion. (2) 

On  the  other  hand,  if  an  agreement  is  made  to  convert  inter- 
est already  due  into  principal,  or  if  accounts  between  parties 
are  settled  by  rests,  and  therefore  in  effect  upon  the  principle  of 
compound  interest,  which  may  be  done  by  an  express  account- 
ing, [a)  or  under  a  custom  of  forwarding  accounts  quarterly, 
half  yearly,  or  yearly,  to  the  debtor,  who  acquiesces  in  them  by 
his  silence ;  {b)  these  transactions  are  valid,  and  sanctioned  by  the 
law ;  and  such  a  method  of  computation  is  sometimes  even 
directed  by  courts,  (c)  If  compound  interest  has  accrued,  even 
under  a  prior  bargain  for  it,  and  been  actually  paid,  it  cannot 
be  recovered  back,  (c?)  nor  are  the  penalties  affixed  to  the  crime 
of  usury  annexed  to  such  taking ;  and  if  a  note  be  given  for 
such  payment,  the  note  has  a  sufficient  legal  consideration  to 
sustain  an  action  upon  it.  (e) 

We  are  not  sure  that  contracts  to  pay  interest  upon  interest 
may  not  derive  illustration  from  a  comparison  with  those,  upon 
which  the  law,  as  we  have  seen,  is  quite  well  settled,  where  one 
engages  to  pay  money  at  a-  certain  time,  and  then  binds  him- 

(z)    Ossulston   V.   Yarmouth,   2    Salk.         {b)    Caliot    v.   Walker,   2   Anst.   496; 

449  ;  Waring  v.  Cunliflb,  1   Ves.  Jr.  99 ;  Eaton  v.  Bell,  5  B.  &  Aid.  34 ;   Morgan 

Chambers  ".  Goldwin,  9  Ves.  271  ;  Dawes  v.  Mather,  2  Ves.  15;   Bruce  v.  Hunter, 

V.  Pinner,  2  Camp.  486  ;  Doe  v.  Warren,  ,3    Camp.   466  ;    Moore   v.    Voughton,  1 

7    Greenl.   48;    Hastings   v.  Wiswall,  8  Stark.  487  ;  Bainbridge  0.  Wileo.x,  1  Bald. 

Mass.   45.'5 ;    Camp   v.   Bates,   1 1  Conn.  536.     See   also,   Pinhorn  v.  Tuckington, 

487 ;    Mowry   v.   Bishop,    5   Paige,    98  ;  3  Camp.  467. 

Childers   v.  Deane,  4  Rand.  406  ;    Con-        (c)  See  ante,  vol.  1,  p.  122,  n.  (/). 
necticut  v.  Jackson,    1    Johns.    Ch.   13;         (rf)  Dow  v.  Drew,  3  N.  H.  40;  Moivry 

Wilcox  V.  Howland,  23  Pick.  169;   Sto-  v.  Bishop,  5  Paige,  98. 
hely  V  Thompson,  34  Penn.  St.  210.  (e)  Otis  v.  Lindsey,  1  Fan-f.  316  ;   Wil- 

ia)    Ossulston   v.   Yarmouth,   2    Salk.  cox  «.  Howland,  23  Pick.  169;  Kellogg  «. 

449  ■    Tarleton  v.  Backhouse,  G.  Coo])er,  Hickok,  1  Wend.  521  ;  Hill  v.  Meeker,  23 

Ch   231  ■  MoAvry  v.  Bishop,  5  Paige,  98  ;  Conn.  592.     But  compound  interest  paid 

Fobesw  'Cantfield,  3  Ham.  18;    Childers  in  error,  may  be  recovered  back.     Major 

1)  Deane  4  Rand.  406.  v.  Tardos,  14  La.  An.  10. 
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self  to  pay  a  further  sum,  exceeding  interest,  if  the  principal 
sum  be  not  duly  paid ;  this  is  certainly  not  usurious.  One  of 
the  reasons  for  this  rule  is,  that  the  penalty  wiU  be  reduced,  in 
equity,  to  the  amount  of  the  debt ;  but  another,  and  as  we 
think,  the  principal  reason  is,  that  the  debtor  may  pay  his  debt 
when  it  is  due,  and  thus  avoid  the  contract  which  obliges  him 
to  pay  a  penalty ;  so  that  there  is,  in  such  case,  no  absolute 
contract  for  the  payment  of  more  than  legal  interest.  Now, 
one  who  promises  to  pay  a  debt  at  a  certain  time,  and  interest 
to  be  compounded  as  it  falls  due,  can,  by  payment  of  the  debt  or 
of  the  interest  when  it  falls  due,  always  avoid  the  compounding. 

These  differences  between  contracts  for  compound  interest 
and  usurious  agreements,  clearly  establish  that  the  former  are 
not  in  their  nature  the  same  with  the  latter.  K  they  were  so,  a 
contract  to  pay  compound  interest  might  render  the  whole 
agreement  into  which  it  was  introduced  invalid,  so  that  not 
even  the  principal  nor  simple  interest  could  be  recovered,  and 
upon  the  actual  payment  of  compound  interest  it  could  be  re- 
covered by  the  payer,  and  no  subsequent  agreement  could  give 
such  a  contract  any  validity  or  effect ;  aU  of  which  we  have 
seen  is  not  the  case. 

Upon  the  whole,  although  it  seems  to  be  well  settled,  that 
compound  interest  cannot  be  recovered,  as  such,  even  if  it  be 
expressly  promised,  (/)  we  are  inclined  to  think,  that  the  only 
rule  of  law  against  the  allowance  of  compound  interest  is  this ; 
that  courts  will  not  lend  their  aid  to  enforce  its  payment,  unless 
upon  a  promise  of  the  debtor  made  o/iSer  the  interest,  upon  which 
interest  is  demanded,  has  accrued ;   and  this  rule   is  adopted, 

(/)    Ossulston    V.    Yiumoutli,    2   Salk.  Wash.  C.  C.  396,  402;    Von  Hemert  v. 

449  ;    Waring  o.  Cunliffe,  1  Ves.  Jr.  99  ;  Porter,  11  Met.  210.     In  cases  where  it  is 

Connecticut  v.  Jackson,  1  Johns.  Ch.  13  ;  expressly  stipulated  that  interest  shall  be 

Mowry  i'-  Bishop,  5  Paige,  98 ;   Hastings  payable  at  certain  fixed  times,  it  has  been 

V.  Wisvvall,  8  Mass.  451)  ;  Ferry  v.  Ferry,  held  that  interest  may  be  charged  upon 

2  Cush.  92  ;  Kudos  v.  Blytlie,  2  B.  Mou.  the  interest,  from  the  time  it  is  payable. 

336;    Ghilders  e.  Deane,    4    Rand.  406;  Kennon  d.  Dickens,  1   Taylor,  231,  Cam. 

Doe  p.   Warren,  7  Greeul.  48.     But  see  &  N.  357  ;    Gibbs  v.   Chisolm,  2  Nott  & 

Pawling  i\  Pawling,  4  Ycates,  220.     But  McC.  38;  Singleton  v.  Lewis,  2  Hill  (S. 

annual  rests  in  merchants'  accounts,   are  C),  408;  Doig  v.  Barklcv,  3  Rich.  125; 

allowed.     Stougliton  v.  Lynch,  2  Johns.  Peircc  v.  Rowe,  1  N.  H.  179.      But  it  is 

Cli.   210,   214;    B.irclay   v.   Kennedy,  3  held  otherwise  in  Ferry  v.  Ferry,  2  Oush. 

Wash.   C.   C.  350  ;   Backus  v.  Minor,  3  92  ;   Doe  v.  Warren,  7  Greenl.  48.     Sea 

Calif  231 ;   but  not  after  mutual  dealings  1  American  Leading  Cases,  341,  37"., 
have   ceased.      Denuiston    u.   Imbrie,    3 


CH.  VII.] 


INTEREST   AND   USURY. 


153 


not  because  such  contracts  are  usurious,  or  savor  of  usury, 
unless  very  remotely,  but  upon  grounds  of  public  policy,  in  or- 
der to  avoid  harsh  and  oppressive  accumulations  of  interest. 
And  for  the  reason,  that  this  aversion  of  our  law  to  allow  mo- 
ney to  beget  money,  has  of  late  years  very  much  diminished,  we 
do  not  think  it  absolutely  certain,  that  a  bargain  in  advance  for 
the  payment  of  compound  interest,  in  all  its  facts  reasonable 
and  free  from  suspicion  of  oppression,  would  not  be  enforced  at 
this  day  in  some  of  our  courts,  {g) 

(g)  See   Woodbury,  J.,  Peirce  v.  Eowe,     235  ;    Gibbs  o.  Chisholm,  2  Nott  &  McC. 
1    N.   H.    183;    Pawling   v.  Pawling,  4    38;  Talliaferro  w.  liing,  9  Dana,  331. 
Yeates,  220  ;  Kennon  v.  Dickens,  Taylor, 


We  add  the  following  Table  from  the 
Bankers'  Magazine  for  January,  1855, 
containing   a  statement,  in  a  condensed 


form,  of  the  laws  of  the  several  States  iu 
relation  to  interest  and  usmy  :  — 


'Legal  Bate  of  Interest.        Per  cent.    Penalty  for  Violation  of  Usury  Laws. 


Maine,    . 

New  Hampshire, 

Vermont, 

Massachusetts,    . 

Rhode  Island, 

Connecticut, 

New  York, 

New  Jersey, 

Pennsylvania, 

Delaware,  . 

Maryland, 

Virginia,     . 

North  Carolina, 

South  Carolina, 

Georgia, 

Alabama,    . 

Arkansas, 

Florida, 

Illinois,  . 

Indiana, 

Iowa, 

Kentucky,  . 

Louisiana, 

Michigan,  . 

Mississippi, 

Missouri,     . 

Ohio,       . 

Tennessee, 

Texas,    . 

Wisconsin, 

California, 


6  Excess  not  recoverable. 

6  Forfeit  three  times  the  interest. 

6  Excess  may  be  recovered  back. 

6  Forfeit  three  times  the  whole  interest. 

6  Excess  may  be  recovered  by  payer. 

6  Forfeiture  of  all  the  interest. 

7  Forfeiture  of  contract. 
6  Forfeiture  of  contract. 
6  Forfeiture  of  contract. 
6  Forfeiture  of  contract. 

6  Excess  recoverable  by  payer. 

6  Contract  void. 

6  Contract  void. 

7  Forfeiture  of  all  the  interest. 

7  Forfeiture  of  all  the  interest. 

8  forfeiture  of  all  the  interest. 
6  Contract  void. 

6  Forfeiture  of  all  the  interest. 

6  Defendant  recovers  his  cost. 

6  Fine  of  five  times  the  whole  interest. 

6  Forfeiture  of  excess  of  interest. 

6  Contract  for  interest  void. 

5  Forfeiture  of  all  the  interest. 

7  No  penalty. 

6  Forfeiture  of  excess  of  interest. 
6  Forfeiture  of  excess  of  interest. 
6  Forfeiture  of  excess  of  interest. 

6  Liable  to  indictment  for  misdemeanor. 

8  Forfeiture  of  all  the  interest. 

7  Special  contracts,  12  per  cent. 
10  No  penalty. 


There  are  various  States  that  permit  a    namely :- In  Vermont,  7  per  cent^  may 
higher  rate  of  interest  on  special  contracts,    be  chai-ged  upon  railway  bonds ,  m  New 
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Jersey,  7  per  cent,  may  be  ch.arged  in 
JersL-y  City  and  the  township  of  Hoboken. 
Ill  jianl.incl,  the  penalty  is  a  matter  of 
some  doubt,  in  consequence  of  a  late  de- 
cision of  Judge  Taney,  which  does  not, 
ho\\evL'r,  meet  the  assent  of  the  bar  of 
Baltimore ;  in  Arkansas,  10  per  cent,  may 
be  charged  on  special  contracts ;  in  lUi- 
nois,  the  banks  may  charge  7  per  cent., 


and  10  per  cent,  may  be  charged  between 
individuals  on  special  contracts  ;  in  Iowa, 
10  per  cent,  is  allowed  on  special  con- 
tracts ;  in  Louisiana,  8  per  cent,  may  be 
so  charged ;  in  Michigan,  contracts  in 
writing  are  leg.il  to  charge  10  ]Hr  cent.; 
the  same  in  Mississippi  and  (.)!iio ;  in 
Texas,  12  per  cent,  may  be  charged  on 
special  contracts. 
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CHAPTEK    VIII. 

DAMAGES. 

Sect.  1.  —  Of  the  General  Grownd  and  Measv/re  of  Damages. 

It  has  already  been  remarked,  that  the  common  law  does  not 
aim  at  preventing  a  breach  of  duty,  or  compelling  the  fulfilment 
of  a  contract  by  direct  means.  This  equity  does.  But,  as  a 
general  rule,  the  common  law  contents  itself  with  requiring  him 
who  has  done  an  injury  to  another,  to  pay  the  injured  party 
damages.  And  even  where,  as  in  debt  or  assumpsit,  for  a  spe- 
cific sum,  the  action  is,  in  fact,  as  Lord  Mansfield  remarked,  (a) 
a  suit  for  specific  performance,  it  is  not  altogether  so  in  form. 

The  principle  which  measures  damages,  at  common  law,  is 
that  of  giving  compensation  for  the  injury  sustained  ;  —  a  com- 
pensation which  shall  put  the  injured  party  in  the  same  position 
in  which  he  would  have  stood  had  he  not  been  injured  ;  {b)  the 
simplest  form  of  which  occurs  where  the  ground  of  the  action 
is  the  wrongful  non-payment  of  money  due,  and  the  damages 
consist  of  the  money,  with  interest,  for  the  whole  period  inter- 
vening between  the  refusal  and  the  judgment.  But  in  some 
instances  the  law  lessens  this  compensation,  leaving  upon  the 
injured  party  a  part  of  his  loss ;  and  in  others,  increases  the 
compensation,  by  way  of  punishment  to  the  wrong-doer. 

la)  "Pecuniary  damages  upon  a  con-  [h)    " Damna,"  says    Lord    Cohe,   "in 

tract  for  pavment  of  money,  are,  from  the  tlie  common  law  liath  a  special  significa- 

nature  of  the  thing,  a   specific   perform-  tion  for  the  recompense  that  is  given  by 

ance."     Per  Lord  Mansfield,  in  Robinson  the  juiy  to  the  plaintiff  or  demandant,  for 

V    Bland   2  15urr.  1077,  1086.     See  also,  the  wrong  the  defendant  hath  done  unto 

Kudder  r.'Price,  1  H.  Bl.  547,  554,  per  him."     Co.  Litt.  257,  a. 
Lord  Loughhrrough. 
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SECTION  II. 

OF   LIQUIDATED   DAMAGES. 

The  law  will  permit  parties  to  determine,  by  an  agreemen 
which  enters  into  the  contract,  what  shall  be  the  damages 
which  he  who  violates  the  contract  shall  pay  to  the  other ;  but 
it  does  not  always  sanction  or  enforce  the  bargain  they  may 
make  on  this  subject.  Damages  thus  agreed  upon  beforehand, 
when  sanctioned  by  the  law,  are  called  liquidated  damages. 
Where  the  parties  make  this  agreement,  but  not  in  such  wise 
that  the  law  adopts  it,  then  the  damages  thus  agreed  upon 
are  a  penalty,  or  in  the  nature  of  a  penalty.  And  the  question 
whether  damages  agreed  upon  are  to  be  treated  as  liquidated, 
or  as  in  the  nature  of  a  penalty,  and  therefore  reduced  to  the 
actual  damage,  often  occurs,  and  is  not  always  of  easy  or  ob- 
vious solution. 

By  a  bond  with  conditions  (an  ancient  and  somewhat  pecul- 
iar instrument),  a  party  (the  obligor)  first  acknowledges  him- 
self bound  to  another  party  (the  obligee),  in  a  certain  sum  of 
money.  Then  follows  an  agreement,  in  the  form  of  a  condition, 
that  if  the  obligor  shall  do  a  certain  other  thing,  which  may  or 
may  not  be  the  payment  of  other  money,  the  obligation  above 
mentioned  shall  be  void.  It  is  obvious  that  the  primary  purpose 
of  the  instrument,  if  the  parties  are  honest,  is,  that  the  thing  shall 
be  done  which  is  recited  in  the  condition.  And  the  secondary 
purpose  is,  that  if  that  thing  be  not  done,  the  money  for  which 
the  obligor  is  bound  shall  be  paid  by  way  of  compensation  to 
the  obligee,  and  by  way  of  punishment  to  the  obligor.  Hence 
its  name  of  penalty.  And,  as  in  fact,  the  obligee  always  took 
care  that  the  penalty  should  be  high  enough  to  give  him  full 
compensation,  and  operate  as  a  powerful  motive  upon  the  ob- 
ligor, it  happened  generally,  if  not  always,  that  the  penalty 
was  much  more  than  compensation  for  the  wrong  done  by  a 
breach  of  the  condition.     But  the  law  had  no  remedy  for  this; 
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and  one  of  the  earlier  of  the  just  and  merciful  interpositions  of 
the  courts  of  equity,  was  to  reduce  the  sum  mentioned  in  the 
penalty  to  the 'actual  measure  of  the  injury  sustained,  so  as  to 
make  it  fuU  compensation,  but  no  more,  (c)  The  propriety  and 
expediency  of  this  relief  were  so  obvious,  that  courts  of  law, 
aided  by  statutes,  soon  applied  it,  and  now,  both  in  England 
and  America,  this  is  constantly  done  by  the  courts  of  law.  (d) 
And  in  this  practice,  and  the  reasons  for  it,  we  may  find  prin- 
ciples which  aid  us  in  drawing  the  distinction  between  liqui- 
dated damages  and  a  penalty.  For  it  is  obvious,  that  where 
parties  agree  upon  the  damages  to  be  paid  for  a  breach  of  con- 
tract, whatever  name  they  give  to  it,  they  do  substantially  the 
same  thing  which  is  done  by  a  bond  with  penalty.  And  there 
is  no  more  reason  why  the  courts  should  regard  the  agreement, 
if  it  opposes  reason  and  justice,  in  the  one  case  than  in  the 
other. 

One  rule,  therefore,  is  this  :  that  the  action  of  the  court  shall 
not  be  defined  and  determined  by  the  terms  which  the  parties 
have  seen  fit  to  apply  to  the  sum  fixed  upon.  Though  they 
call  it  a  penalty,  or  give  to  it  no  name  at  all,  it  will  be  treated 
as  liquidated  damages,  that  is,  it  will  be  recognized  and  en- 
forced as  the  measure  of  damages,  if,  from  the  nature  of  the 
agreement  and  the  surrounding  circumstances,  and  in  reason 
and  justice  it  ought  to  be.  (e)     And  although  they  call  it  liqui- 

(c)  Tit.  Bond  and  Penalty,  Eq.  Cas.  surgeon  or  apothecary,  at  Macclesfield,  or 
Abr.  91,  92;  Bertie  v.  Falkland,  3  Ch.  within  seven  miles  thereof,  wnrfer  a  pena/C^ 
Cas.  135,  per  Lord  5omers.  o/"  £500."     It  was  held,  that  the  £500  was 

(d)  4  Anne,  c.  16,  §§  12,  13.  During  not  a  penalty,  but  liquidated  damages, 
a  short  period  before  this  statute,  the  prac-  Coltman,  J.,  said:  "Although  the  word 
tice  appears  to  have  been  this.  The  de-  '  penalty,'  which  would  priiiw.  facie  ex- 
fendant,  on  motion,  was  allowed  to  bring  elude  the  notion  of  stipulated  damages,  is 
the  wliole  amount  of  the  penalty  into  used  here,  yet  we  must  look  at  the  nature 
couit,  and  the  proceedings  were  thereupon  of  the  agreement,  and  the  surrounding 
stayed.  The  plaintiff,  however,  received  circumstances,  to  see  whether  the  parties 
only  the  amount  of  the  principal,  interest,  intended  the  sum  mentioned  to  be  a  pen- 
and  costs,  and  if  this  did  not  equal  the  alty  or  stipulated  damages.  Considering 
amount  of  the  penalty,  the  defendant  was  the  nature  of  the  agreement,  and  the 
allowed  to  take  out  tire  remainder.  Ire-  difficulty  the  plaintiff  would  be  under  in 
land's  case,  6  Mod.  101  ;  Gregg's  case,  2  showing  what  specific  damage  he  had 
Salk.  596  ;  Anonymous,  6  Mod.  1 53.  The  sustained  from  the  defendant's  breach  of 
court  said  in  Burridge  v.  Fortescue,  6  it,  I  think  we  can  only  reasonably  con- 
Mod.  60 :  "  It  is  an  equitable  motion  to  strue  it  to  be  a  contract  for  stipulated  and 
be  relieved  against  the  penalty."  ascertained   damages."      Chamberlain  v. 

(c)  In  Sainter  v.  Ferguson,  7  C.  B.  716,  Bagley,  11  N.  H.  234,  240,  per  Upham,  J.  ; 
the  defendant  agreed  not  to  "practice  as     Brewster  v.  Edgerly.  13  id.  275  ;  Mundy 
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dated  damages,  it  will  be  treated  as  a  penalty,  if,  from  a  con- 
sideration of  the  wliole  contract,  it  appears  that  the  parties  in- 
tended it  as  such,  (/)  or  if,  where  the  injury  is  certain,  the  sum 
fixed  upon  is  clearly  dispropoi-tionate  to  such  injury,  and  the 
real  claim  which  giows  out  of  it. 


V.  Culver,  1 8  B:\rb.  336.  In  Clieddick  v. 
M:u-sh,  1  N.  J.  463,  465,  Green,  C.  J., 
Euid  ;  "  If  upon  the  face  of  the  mstrument 
it  be  douhtftil  whetljcr  the  contracting  par- ' 
tics  intended  tliat  the  sum  specified  in  the 
u^rccraent  should  be  a  penalty  or  liqui- 
dated damni,'03,  the  inclination  of  courts 
is  to  consider  the  contract  as  creating  a 
penalty  to  cover  the  damages  actually  sus- 
tained by  a  l)reach  of  tiie  contract,  and 
not  liquidated  damages."  Bagloy  r.  Ped- 
dle, 5  Sandf.  192;  Crisdee  o.  Bolton,  3 
C.  &  P.  240;  Tayloe  v.  Sandiford, 
7  Wheat.  13;  Shute  v.  Taylor,  5  Met. 
61,  67,  per  Shnw,  C.  J. ;  Baird  «.  FoUivcr, 
6  Humph.  186.     [See  Luidsay  u.  Amesley, 

6  Ired.  186.  In.  Smith  v.  JJickenson,  3 
B.  &  P.  630,  the  court  expressed  them- 
selves clearly  of  opinion,  that  the  word 
"penalty"  being  used  in  the  agreement 
eil'ectuaily  prevented  them  from  consid- 
ering the  sum  mentioned  as  liquidated 
damages.  The  bond,  in  Fletcher  u.  Dyclie, 
2  T.  li.  32,  used  the  words  '\fbrfeit  and 
pai/ ;"  but  the  sum  mentioned  was  held 
as  liqiudatcd  damages.  The  Supreme 
Court  of  the  U.  S.  in  Tayloe  i\  Sandiford, 

7  Wlieat.  13,  say  this  case  is  clearly  dis- 
ti)ii;uishahlc  from  a  case  wiiere  tlie  \\'ord 
jieiuilty  is  u^ed ;  also  per  Mui-.^IkiII,  C.  J. . 
"  In  general,  a  sum  of  money  in  gni^s,  to 
be  paid  for  the  non-perfonnaiicc  of  an 
agreement,  is  considered  as  a  penalty,  the 
legal  o]ievation  of  which  is  to  covrr  the 
danniges  wliich  the  party  in  whose  fa\  nr 
the  stipulation  is  made,  may  have  sus- 
tained from  the  breach  of  contract  by  the 
oppo,--ite  party.  It  will  not,  of  course,  be 
con^idei'ed  a^  liquidated  damages  ;  and  it 
will  be  incumbent  on  tlic  jiarty  who  claims 
them  as  such,  to  show  that  they  were  so 
coii.sidered  liy  the  coULracting  parties. 
J.lneh  stronger  is  the  infcience  in  favor  of 
its  heing  :'  ]>enalty,  when  it  is  cxjircsslv 
rc.-i.  r\'ed  as  one.  'I'hc  ])artics  themseh'cs 
expressly  denominate  it  a  penalty;  and  it 
would  require  very  strong  evidence  to  au- 
thorize the  court  to  say  that  their  own 
woitls  do  not  express  their  own  intention." 
But  in  Hodges  v.  King,  7  iNlet.  583,  588, 
[tcr  JJiilJiiiiil,  J.:  "The  bond  has  indeed 
a  con  liiion,   but  that  is  matter  of  form, 


and  cannot  turn  that  into  a  penalty, 
which,  but  for  the  form,  is  an  agreement 
to  pay  a  precipe  sum,  under  certain  eir- 
cuiustanccs."  See  also,  iNIercer  v.  Ir^'in^■, 
96,  Eng.  C.  L.  563. 

(/)  In  Davie.^  v.  Penton,  6  B.  &  C.  216, 
224,  Lillkdule,  J.,  said ;  ■■'  Before  the 
8  &  9  Will.  3,  the  whole  penalty  might  be 
recovered  at  law;  and  the  party  against 
whom  it  A\as  recoveix'd  was  driven  to  seek 
relief  in  a  court  of  ei|uity.  The  statute 
only  contains  the  word  'penalty.'  vSiiue 
the  statute,  parties  in  framing  agreements, 
have  frequently  changed  that  word  for 
liqnidi-iti  d  daiiiinjes ;  but  the  mere  alteration 
of  the  term  cannot  alter  the  natiu-e  of  the 
thing ;  and  if  the  court  see,  upon  the 
whole  agreement,  that  the  parties  in- 
tended tlie  sum  to  be  a  penalty,  they 
ought  not  to  allow  one  party  to  deprive 
the  other  of  the  benefit  to  be  derived  from 
the  statute.  In  that  ca.se  the  parties 
were  bound  '  in  the  penal  sum  of  .£500, 
to  be  rec(jvcralile  for  breach  of  the  said 
agreement,  in  any  court  or  courts  of  law, 
as  and  by  \\'av  of  liquidated  damages.' " 
The  .£500  i\as  held  to  he  a  penally  and 
not  iiqnkhiti.d  dannuji,^.  See  Koag  v. 
McGhniis,  •>•>  U'ciiii.  103.  The  limita- 
tions of  rliis  princi]de  appear  to  be  well 
stated,  in  Price  c.  Green,  16  M.  &  W. 
346,  3.)+.  The  defendant  was  hound  in 
the  sum  of  .£5,iiO0,  by  way  of  liquidated 
damage-,  and  not  of  penalty,  not  to  carry 
on  his  trade  within  certain  limits.  It  was 
held,  that  the  ])laintiff  could  recover  the 
.£5,000  as  liqid(lated  damages.  Pulleison, 
J.,  said  :  "  \\'hcre  it  is  a  .-um  named  in 
respect  of  tiie  hreacii  nf  one  covenant  only, 
aufl  the  iiuention  of  the  parties  is  clear 
and  unc([uivoeal,  the  courts  have  indeed 
held,  thai,  in  some  ca-es,the  \\-ords  '  li([ui- 
darcd  damages'  are  not  to  be  taken  ac- 
cording to  their  ob\  Imus  meaning;  but 
tlaise  cases  are  all  where  the  doing  or 
omitting  to  do  several  things  of  ^■ariou^ 
degrees  of  importance  is  secured  by  the 
sum  named,  and,  notwithstanding  the  lan- 
guage used,  it  is  plain  from  the  whole  in- 
strument that  the  real  intention  was  dif- 
ferent."    Uavis  y.  Freeman,  10  Alich  188, 
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Among  the  principles  which  have  been  found  useful  in  deter- 
mining this  last  question,  perhaps  the  two  most  important  and 
influential  are  these.  The  sum  agreed  upon  will  be  treated  as 
penalty,  unless,  first,  it  is  payable  for  an  injury  of  uncertain 
amount  and  extent ;  and  second,  unless  it  be  payable  for  one 
breach  of  contract,  or  if  for  many,  unless  the  damages  to  arise 
from  each  of  them  are  of  uncertain  amount. 

The  first  rule  may  be  illustrated  by  a  promise  to  pay  one 
thousand  dollars  in  three  months,  with  an  agreement,  that  if  the 
promisor  fails  in  this  payment,  he  shall  pay  to  the  promisee  two 
thousand  dollars,  by  way  of  liquidated  damages.  Here  it  is  at 
once  obvious  and  certain,  that  this  bargain  differs  in  no  respect 
but  that  of  form  from  a  bond  with  a  penalty  in  a  larger  sum, 
conditioned  to  pay  the  less;  and  that  it  must  necessarily  be 
treated  in  the  same  way  ;  that  is,  the  penalty  must  be  reduced 
to  the  measure  of  the  actual  damages.  The  general  reason  of 
this  rule  is,  that  where  the  injury  resulting  from  a  breach  of 
contract,  is  ascertainable  at  once  by  computation,  or  is  capable 
of  immediate  and  exact  measurement  by  other  means,  so  that 
the  parties  could  have  certainly  provided  for  exact  compensa- 
tion, if  the  sum  they  agree  upon  is  more  than  this,  it  may  be. 
presumed  that  it  was  really  intended  as  a  penalty,  or  that  there 
was  oppression  on  the  one  side  and  weakness  or  inadvertence 
on  the  other ;  or  if  not  these,  that  the  principle  was  disregarded, 
which,  alone,  the  law  recognizes  as  the  first  measure  of  dam- 
ages, that  is,  the  principle  of  compensation.  And  the  court 
will  do,  with  the  aid  of  a  jury,  what  the  parties  have  not  done ; 
that  is,  they  will  apply  this  principle,  (g)     But  where,  among 

(g)  Tliere  has  been  much  conflict  in  ordinary  rules  of  construction,  and  carry 
the' decisions  whicli  have  been  made  upon  out  the  expressed  intentions  of  tlie  parties, 
this  class  of  contracts.  While  some  of  unless  one  of  the  two  rules  laid  down  in 
the  courts  have  been  disposed  to  apply  to  the  text  is  found  to  apply.  The  first  rule 
them  the  ordinary  rules  of  construction,  which  appears  to  have  been  confined  to 
and  to  carry  out  the  intention  of  the  par-  tlie  case  in  which  it  is  agreed  to  pay  a 
ties,  as  expressed  in  the  instrument,  with-  larger  sum  of  money  as  liquidated  dam- 
out  regard  to  its  justice,  others  have  been  ages,  on  a  failure  to  pay  a  smaller  sum  on 
inclined,  in  almost  all  cases,  to  regard  the  a  given  contingency,  was  laid  down  in 
sum  fixed  upon  as  a  penalty,  and  to  settle  Orr  v.  Churchill,  1  H.  Bl.  227.  In  that 
themselves,  with  the  aid  of  a  jury,  the  case  a  high  rate  of  interest  was  to  be  paid 
question  of  damages,  notwithstanding  the  "by  way  of  penalty,"  upon  a  failure  to 
expression?  used  by  the  parties.  But  the  pay  over  a  sum  of  money,  at  a  fixed  time, 
law  appears  to  be  now  settled,  that  the  Lord  Loughborough  said:  "Where  the 
murts  will  apply  to  these  contracts  the  (juestion   is  concerning  the  non-payment 
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all  the  possibilities  of  injury  resulting  from  a  breach  of  contract, 
it  is  impossible  to  select  the  certain  or  probable  results,  or  to 


of  money,  in  circumstances  like  tlie  pres- 
ent, the  knv,  having  hy  positive  rules  tixod 
the  rate  of  intex'est,  has  bounded  the  meas- 
ure of  damages ;  otherwise  the  law  might 
be  eluded  by  the  parties.  It  may  often, 
indeed,  happen,  that  the  damages  sus- 
tained hy  the  party  contracting,  by  the 
non-payment  of  money  at  the  time  agreed 
on,  may,  by  the  particular  arrangement  of 
liis  affairs,  be  greater  than  the  compensa- 
tion recovered  by  computing  the  interest; 
but  wliere  money  lias  a  real  rate  of  inter- 
est and  value,  the  otlier  party  is  not  to  bo 
compelled  to  pay  more  than  tlie  law  has 
declared  to  be  such  rate  and  value."  The 
same  rule  was  recognized  in  Astley  u. 
Weldon,  2  B.  &  P.  34G,  354,  where 
Chawbre,  J.,  said  :  "  There  is  one  case  in 
whicii  the  sum  agreed  for  must  always  be 
considered  as  a  penalty ;  and  that  is,  where 
the  payment  of  a  smaller  sum  is  secured 
by  a  larger."  Again,  in  Kemble  v.  Far- 
ren,  6  Biiig.  141,  148,  Tindal,  0.  J.,  said; 
"  Tliat  a  very  large  sum  sliould  liccome 
immediately  payable,  in  consequence  of 
the  non-payment  of  a  very  small  sum,  and 
that  the  former  should  not  be  considered 
as  a  penalty,  appears  to  be  a  contradiction 
in  terms ;  the  case  being  precisely  tliat  in 
which  courts  of  equity  have  always  re- 
lieved, and  against  which  courts  of  law 
liave,  in  modern  times,  endeavored  to  re- 
lieve, by  directing  juries  to  assess  tlie  real 
damages  sustained  by  a  breach  of  the 
agreement."  But  the  very  late  English 
authorities  have  shown  a  decided  inclina- 
tion to  disregard  this  rule,  and  to  carry 
out  the  intentions  of  the  parties  as  e.^c- 
pressed  in  the  agreement.  See  i*rice  v. 
Green,  xn/ira,  n.  (/').  In  Galsworthy  r. 
Strutt,  1  Exch.  659,  665,  Parlce,  B.,  with 
Astley  V.  Wchloii,  and  Kemble  v.  Farren 
before  him,  said  ;  "  I  take  it  that  it  would 
be  competent  for  the  parties  to  make  a 
stipulation  for  the  p;iyment  of  a  certain 
sum  on  the  non-performance  of  a  covenant 
to  pay  a  smaller  sum  ;  but  they  must  do 
so  in  express  terms  ;  and  if  that  be  done 
I  do  not  see  how  the  courts  can  avoid 
giving  effect  to  such  a  contract."  But  in 
this  country  the  rule,  as  stated  in  the  text 
and  in  the  earlier  cases,  appears  to  be 
generally  recognized.  In  Gray  u.  Crosby, 
18  Johns.  219,  226,  W^uodwoith,  J.,  in  re- 
marking upon  a  case  where  a  party  cov- 
enanted on  a  certain  contingency  to  pay 
a  sum  of  money,  with  proviso  tliat  if  he 


refused,  he  was  then  to  pay  a  larger  sum 
as  liquidated  damages,  said  :  "  Such  facts 
constitute  no  right  to  recover  beyond  the 
money  actually  due.  Liquidated  damages 
are  not  applicable  to  such  a  case.  If  they 
were,  they  might  afford  a  sure  protection 
for  usury,  and  countenance  oppression 
under  tlie  forms  of  law."  See  Bagley  v. 
Peddle,  5  Sandf.  192;  Williams  v.  Dakin, 

22  Wend.  211,  per  Walworth,  Ch. ;  Hoag 
V.  McGinnis,  id.   163;  Heard  i?. -Bowers, 

23  Pick.  455,  462 ;  Sessions  v.  Richmond, 
1  R.  I.  298,  303  ;  Plummer  v.  McKean,  2 
Stewart,  423.  But  sec  Jordan  v.  Lewis, 
id.  426.  This  rule  has  also  received  the 
sanction  of  the  Superior  Court  of  New 
Hampshire,  although  that  court  has  gen- 
erally been  decidedly  in  f  ivor  of  applying 
the  ordinary  principles  of  construction  to 
agreements  for  the  liquidation  of  damages. 
Thus,  in  Mead  v.  Wheeler,  13  N.  H.  351, 
353,  Gilchrist,  J.,  said  :  "  It  is  settled  that 
when  there  is  an  agreement  to  pay  a  large 
sum,  if  the  party  fail  to  pay  a  smaller 
sum,  the  agreement  to  pay  the  penalty 
cannot  bo  enforced  be3^ond  the  amouuc 
of  legal  interest.  Although  in  fact  the 
creditor  may  suffer  the  most  serious  in- 
jury from  the  want  of  punctual  payment 
of  his  debt,  and  the  payment  of  principal 
and  interest  may  very  inadequately  com- 
pensate him  for  his  disappointment,  still, 
the  payment  of  more  than  legal  interest 
cannot  be  enforced  under  the  denomina- 
tion of  a  penalty,  although,  if  the  agree- 
ment to  pay  a,  penalty  be  in  accordance 
with  the  general  usage  and  practice  of  a 
particular  trade,  it  has  been  held  that  it 
might  be  enforced,  even  if  it  should  ex- 
ceed the  legal  interest.  Floyer  v.  Ed- 
wards, Cowper,  112;  Ex  parte  Ayns- 
worth,  4  Vcs.  678.  The  payment  of 
money  being  the  thing  to  be  done,  as 
money  is  the  only  measure  of  damaj^cs, 
no  closer  approximation  to  the  damages 
sustained  can  be  made,  than  to  estimate 
them  at  the  sum  agreed  to  be  paid,  and 
the  interest  thereon.  This  consideration, 
with  the  necessity  of  enforcing  the  laws 
against  usury,  atibrds  perhaps  as  good  a 
reason  why  the  party  should  be  compelled 
to  pay  no  more  than  the  sum  specified, 
and  the  interest,  as  the  iniquity  of  his 
paying  a  large  sum  for  the  omission  to 
pay  a  smaller  sum."  In  establishing  this 
rule,  the  court  seem  to  have  been  influ- 
enced more  or  less  by  a  desire  to  prevent 
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define  them  with  any  precision  by  reference  to  a  money  stand- 
ard, here  the  parties  may  agree  beforehand  what  the  injury 
shall  be  valued  at,  or  what  shall  be  taken  for  a  compensation ; 
for  if  the  cotirt  sets  it  aside,  it  can  only  do  what  it  may  be  sup- 
posed the  parties  had  a  right  to  do  and  have  done,  and  that  is, 
arrive  at  a  general  probability,  by  a  consideration  of  all  the  cir- 
cumstances of  the  case.  Such  an  agreement,  therefore,  the 
court  will  not  set  aside,  unless  for  such  obvious  excess  and  dis- 
proportion to  all  rational  expectation  of  injury,  as  make  it  cer- 
tain that  the  principle  of  compensation  was  wholly  disre- 
garded. 

The  second  rule  is  derived  from  similar  considerations.  Let 
us  suppose  a  contract  between  parties,  one  of  whom,  for  good 
consideration,  promises  to  the  other  to  do  several  things,  and 
then  it  is  agreed  that  the  promisor  shall  pay,  by  way  of  liqui- 
dated damages,  a  large  sum,  if  the  promisee  recover  against 
him  in  an  action  for  a  breach  of  this  contract.  It  must  be  sup- 
posed that  this  sum  is  intended  and  regarded  as  adequate  com- 
pensation for  a  breach  of  the  whole  contract ;  for  it  is  all  that 
the  promisor  is  to  pay  if  he  breaks  the  whole.  It  would,  of 
course,  be  most  unjust  and  oppressive  to  require  of  him  to  pay 
this  whole  sum,  for  violating  any  one  of  the  least  important 
items  of  the  conti-act.  But  such  would  be  the  effect  if  the 
words  of  the  parties  prevailed  over  the  justice  of  the  case.  The 
sum  to  be  paid  would,  therefore,  be  treated  as  a  penalty,  and 
reduced  accordingly,  unless  the  agreement  provided  that  it 
should  be  paid  only  when  the  whole  contract  was  broken,  or 
so  much  of  it  as  to"  leave  the  remainder  of  no  value  ;  or  unless 
the  sum  agreed  upon  was  broken  up  into  parts,  and  to  each 
breach  of  the  contract  its  appropriate  part  assigned ;  and  the 
sum  or  sums  payable  came  in  other  respects  within  the  princi- 
ples of  liquidated  damages.  (A) 

an  evasion  of  the  statutes  against  usmy.  (A)  In  Astley  v.  Weklon,  2   B.  &  P. 

But  as  it  is  settled  that  this  class  of  cases  346,  353,  Heath,  J.,  said :  "  Where  arti- 

does  not  come  within  these  statutes,  Cut-  cles  contain  covenants  for  the  periorraance 

ler  V.  How,  8  Mass.  257  ;  Floyer  w.  Ed-  of  several  things,  and  then  one  large  sum 

wards   Cowp.  112,  115,  per  Lord  31ans-  is  stated  at  the  end  to  be  paid  upon  breach 

field  ■'  we  think  the  rule  may  more  safely  of  performance,  that  must  be  considered  as 

rest  upon  the  grounds  taken  in  the  text,  a  penalty."    The  subsequent  case  of  lleilly 

than  upon  considerations  of  that.nature.  v.  Jones,  1  Bing.  302,  has  been  thought 
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With  the  exception  of  these  rules  of  construction,  which  seem 
to  have  grown  out  of  the  peculiar  nature  of  this  class  of  con- 


inconsistent  with  this  principle,  but  it  was 
not  so  considered  by  the  court,  but  the 
sura  mentioned  was  held  to  be  liquidated 
damages,  because  it  was  so  called  by  the 
parties,  and  the  agreement  was  in  sub- 
stance for  the  performance  of  one  tidng 
only.  See  liarton  v.  Glover,  Holt,  N.  F. 
43.  In  Kemble  v.  Farren,  6  Bing.  141, 
the  action  was  assumpsit,  by  the  manager 
of  Covent  Garden  Theatre,  agaiii-;t  an 
actor,  to  recover  liquidated  d:iina'4^.s  for 
the  violation  of  an  engagement  to  jjerform. 
There  vvere  several  stipulations,  of  various 
degrees  of  importance,  on  each  side,  "  some 
SQuitdlug  in  uncf-rtidn  danuif/es,  others  relat- 
inrj  to  ceittin  pecnniarij payments;  and  the 
agreement  contained  a  clause,  that  if 
either  of  the  parties  should  neglect  or  re- 
fuse to  fulfil  the  said  engagement,  or  any 
part  thereof,  or  irni/  stipulation  therein  con- 
tained, such  party  should  pay  to  the  other 
the  sum  of  i  1,000,  to  whieii  sum  it  was 
thereby  agreed  that  the  damages  sustained 
by  any  such  omission,  neglect,  or  refusal 
should  amount;  and  wiiich  sum  was 
thereby  declared  by  the  said  parties  to  he 
iiijuidated  and  aseertalned  daniayes,  and  not 
a  penalty  or  p^nal  sum,  or  in  the  nature 
tiiereof."  Notwithstanding  the  strong  ex- 
pressions used  by  the  parties,  the  sum 
was  lield  to  be  a  penalty,  and  not  liqui- 
dated damages.  But  Tindal,  C.  J.,  said  : 
"  If  the  clause  had  been  limited  to  breaches 
which  were  of  an  uncertain  nature  and 
amount,  we  should  have  thought  it  would 
have  had  the  elfect  of  ascertaining  the 
daniag'js,  upon  any  such  broach,  at -£1,000  ; 
thus  restricting  the  application  of  the  gen- 
eral rule  cited  altove,  from  Astley  y.  Wel- 
don,  to  cases  in  which  some  of  tlie  sti]3U- 
lations  are  of  certain  nature  and  amount." 
This  decision  has  been  followed  in  Eng- 
land, in  Edwards  r  \Villiams,  .5  Taunt. 
247  ;  Crisdee  v.  Bolton,  .3  (J.  &  P.  240, 
243  ;  Boys  r.  Ancell,  5  Bing.  N.  c.  390, 
7  Scott,  ."04 ;  Street  r.  Iligbv,  6  Ves. 
S\5  ;  Beckham  o.  Drake,  8  JI.  &.  W. 
846,  85'3  ;  Horner  «.  EliiUoff,  9  id.  078  ; 
Galsworthy  (.-.  Strutt,  1  Exch.  659  ;  At- 
kyns  V.  Kinnier,  4  EKch.  776.  The 
present  state  of  the  law  in  England  may 
be  gathered  from  the  following  remarks 
of  I'arke,  B.,  in  Atkyns  v.  Kinnier: 
"  The  rule  of  law,  as  laid  down  in  Kem- 
ble i;.  Farren  (which  I  cannot  help  think- 
ing was  somewhat  stretched)  was  that 
although  the  parties  used  the  words  '  liqui- 


dated damages,'  yet,  when  the  context 
was  looked  at,  it  was  impossible  to  sav 
that  they  intended  that  the  amount  named 
should  be  other  than  a  penalty,  inasmacli 
as  the  agreement  contained  various  stipu- 
lations, some  of  which  w-ere  capable  of 
being  measured  by  a  precise  sum,  and 
others  not ;  as,  for  instance,  the  plaintiff 
was  to  pay  the  defendant  a  certain  weekly 
salary,  which  was  capable  of  being  strictly 
measured,  and  was  far  below  £1,000; 
therefore,  upon  a  reasonable  construction 
of  the  covenant,  the  words  '  liquidated 
damages  '  were  to  be  rejected,  and  the 
amount  treated  as  -i  penalty.  That  de- 
cision has  since  been  acted  upon  in  sev- 
eral cases,  and  I  do  not  mean  to  dispute 
its  authority.  Therefore,  if  a  party  agrees 
to  pay  £1,000,  on  several  events,  all  of 
which  are  capable  of  accurate  valuation, 
the  sum  must  be  construed  as  a  penalty, 
and  not  as  liquidated  damages.  But  if 
there  be  a  contract,  consisting  of  one  or 
more  stipulations,  the  breach  of  which 
cannot  be  measured,  then  the  ]iarties  must 
be  taken  to  have  meant  that  the  sum 
agreed  on  was  to  be  liquidated  damages, 
and  not  a  penalty.  In  this  case  there  is 
no  pecuniary  stipulation,  for  which  a  sum 
certain,  of  less  anxount  than  £1,000,  is  to 
be  paid,  but  all  the  stipulations  are  of  un- 
certain value.  Possibly  this  may  have 
been  a  very  imprudent  contract  for  the  de- 
fendant to  make ;  but  with  that  we  have 
nothing  to  do.  Upon  the  true  construc- 
tion of  the  deed,  the  amount  is  payable  by 
way  of  liquidated  damages,  and  not  as 
penalty."  The  decision  of  Kemble  v. 
JB'arren  was  questioned  by  Gilcluist,  J., 
in  Brewster  v.  Tidgerly,  13  N.  H.  27.'), 
278,  but  it  has  been  generally  recognized 
in  this  country  as  sound  law.  Williams 
!'.  Dakin,  17  Wend.  447,  4.15,  22  Wend. 
201,  ■A12;  Niver  v.  Rossman,  18  Barb. 
50;  Jackson  u.  Baker,  2  Edw.  Ch. 
471  ;  Heard  v.  Bovvers,  23  Pick.  455  ; 
Shute  V.  Taylor,  5  Met.  61,  67,  per  Shaw, 
C.  J. ;  Moore  v.  Platte  Co.  8  Mo.  467 ; 
Gower  u.  Saltmarsh,  11  Mo.  271  ;  Gar- 
]jeutur  V.  Lockhart,  1  Cart.  (Ind.),  434, 
443;  Bright  v.  Rowland,  3  How.  (Miss.), 
•■^98,  413  ;  Cheddick  a.  Marsh,  1  N.  J. 
463  ;  Curry  v.  Larer,  7  Penu.  St.  470. 
In  the  late  cases  of  Beale  v.  Hayes,  5 
Sandf  640,  and  Bagley  v.  Peddle,  id. 
192,  this  question  has  been  ably  discussed, 
ard  this  rule  established.     The  caso  of 
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tracts,  courts  are  guided  by  the  intentions  of  the  parties  in  deter- 
mining whether  the  sum  contracted  to  be  paid  upon  the  non- 
performance of  a  covenant  is  to  be  considered  as  liquidated  dam- 
ages, to  be  enforced  according  to  the  terms  of  the  agreement, 
or  as  a  penalty  to  be  controlled  by  an  assessment  of  damages 
by  a  jury ;  and  in  ascertaining  these  intentions  of  the  contract- 
ing parties,  the  ordinary  rules  of  construction  are  applied,  (i) 


Beale  v.  Hayes  arose  out  of  a  theatrical 
engagement,  and  was  not  distinnuishahle 
in  its  material  facts  from  Kemble  v.  Far- 
ren,  supra,  whicli  the  court  followed  in 
deciding  tlie  case.  In  Bagley  v.  Peddie, 
the  defendants  were  bound  to  pay  "  tlu'ce 
thousand  dollars,  liquidated  damages," 
in  case  A.,  one  of  the  defendants,  should 
refuse  to  continue  with,  or  serve  tlie  plain- 
titf,  or  should  violate  any  of  several  other 
covenants  contained  in  the  agreements. 
Some  of  the  covenants  were  clearly  "  cer- 
tain in  their  nature,  and  tlie  damages  for 
their  breach  could  be  readily  ascertained 
by  a  juiy."  The  sum  was  held  to  be  a 
penalty.  Sandford,  J.,  in  delivering  a 
very  able  opinion,  said  :  "  The  courts  have 
leaned  very  hard  in  favor  of  construing 
covenants  of  this  kind  to  be  in  the  nature 
of  penalties,  instead  of  damages,  d^vi 
and  stipulated  between  the  parties  ;  and 
in  so  doing  have  established  certain  rules 
which  will  serve  to  guide  us  in  determin- 
ing this  case.  It  may,  perhaps,  be  justly 
said,  that  in  this  struggle  to  relieve  jjarties 
from  what,  on  a  different  construction, 
would  be  most  improvident  and  absurd 
agreements,  the  courts  have  sometimes 
gone  very  far  towards  making  new  con- 
tracts for  them,  somewhat  varied  from  the 
stipulations,  which,  under  other  circum- 
stances would  be  deduced  from  the  lan- 
guage they  used  ;  but  we  believe  no  com- 
mon-law court  has  yet  gone  so  far  as  to 
reduce  the  damages  conceded  to  have  been 
liquidated  and  stipulated  between  the  par- 
ties, to  such  an  amount  as  the  judges  deem 
reasonable,  which  is  the  course  in  countries 
where  the  civil  law  prevails.  Among  the 
princinles  that  ajipear  to  bo  well  estab- 
lishedj  are  these  :  1 .  Where  it  is  doubtful, 
on  the  face  of  the  instrument,  whether  the 
sum  tnentioned  was  intended  to  bo  stipu- 
lated damages,  or  a  penalty  to  cover  act- 
ual damages,  the  courts  hold  it  to  be  the 
latter.  2.  On  the  contrary,  where  the 
language  used  is  clear  and  explicit,  to  that 
effect  the  amount  is  to  be  deemed  liqui- 
llated    damages,  however  extravagant  it 


may  appear,  unless  the  instrument  be 
qualified  by  some  of  the  circumstances 
hereafter  mentioned.  3.  If  the  instrument 
provide  that  a  larger  sum  shall  be  paid, 
on  the  failure  of  the  party  to  pay  a  less 
sum,  in  the  manner  prescribed,  the  larger 
sum  is  a  penalty,  whatever  may  be  the 
language  used  in  describing  it.  4.  When 
the  covenant  is  for  the  performance  of  a 
single  act,  or  several  acts,  or  the  abstain- 
ing from  doing  some  particular  act  or 
acts,  which  are  not  measurable  by  any 
exact  pecuniary  standard,  and  it  is  agreed 
that  the  party  covenanting  shall  pay  a 
stipulated  sum  as  damages  for  a  violation 
of  any  such  covenants,  that  sum  is  to  bo 
deemed  liquidated  damages,  and  not  a 
penalty.  The  cases  of  Ucilly  c.  Jones, 
1  Bing.  302  ;  Smith  u.  Smith,  4  Wend. 
468;  Knapp  r.  Maltliy,  13  id.  587;  and 
Dakin  v.  Williams,  T?  id.  447,  s.  c.  in 
error,  22  id.  2U I,  were  of  this  class,  i. 
Where  the  agreement  secures  the  per- 
formance, or  omission,  of  various  acts, 
of  the  kind  mentioned  in  the  la,-t  propo- 
sition, together  with  one  or  more  acts,  in 
rcsjiect  of  which  tlie  damages  on  a  breach 
of  the  covenant,  are  certain,  or  readily 
ascertainable  by  a  jury,  and  there  is  a  sura 
stipulated  as  damages,  to  be  paid  by  each 
party  to  the  other,  for  a  breach  of  any  one 
of  the  covenants,  such  sum  is  held  to  be  a 
penalty  merely."  A  clause  in  an  agree- 
ment by  H.  to  repair  certain  houses  for 
the  sum  of  $1,500,  and  to  have  them  com- 
pleted fit  for  occupancy  by  December  1st, 
which  provides,  that  "  for  each  and  every 
day's  delay  in  the  completion  of  said 
houses  after  December  1st,  said  H.  shall 
forfeit  five  dollars,"  is  to  be  construed  as 
fixing  the  amount  of  liquidated  damages, 
and  not  as  a  penalty.  Hall  v.  Crowley, 
5  Allen,  304. 

(/)  In  i'erkins  v.  Lyman,  II  Mass,  76, 
81,  the  court  said:  " Tiio question  whether 
a  sum  of  money  mentioned  in  an  agree- 
ment shall  be  considered  as  a  penalty, 
and  BO  subject  to  the  chancery  powers  of 
this  court,  or  as  damages  liquidated  bv 
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SECTION   III. 

OF   CIECDMSTANCES   WHICH   INCREASE    OR   LESSEN  DAMAGES. 

We  have  said  that  the  principle  of  cotnpensation  is  that  which 
lies  at  the  foundation  of  the  common-law  measurement  of 
damages.  And  this  is  not  the  less  true,  although  there  are 
difficulties  in  the  application  of  this  principle,  and  exact  and 
adequate  compensation  is  seldom  the  result  of  a  lawsuit.  Thus, 
the  expenses  of  reaching  this  result,  as  counsel  fees  and  the  like, 
and  the  labor  and  anxiety  even  of  successful  litigation,  are  not 
often  compensated,  in  fact,  although  the  theory  of  the  law,  per- 
haps, includes  so  much  of  this  as  is  actual  labor  and  expense,  in 
the  costs  recovered,  (j)     In  some  suits,  especially  in  those  for 


the  parties,  is  always  u  question  of  con- 
struction, on  wliicli,  as  in  other  cases 
where  a  question  of  the  meaning  of  the 
parties  in  a  contract  provable  by  a  written 
instrument,  arises,  the  court  may  take 
some  aid  to  themselves  from  circum- 
stances extraneous  to  the  writing.  In 
oMer  to  determine  u|5on  the  words  used, 
tliere  may  be  an  inquiry  into  the  suliject- 
niatter  of  the  contract,  tlic  situation  of  the 
parties,  the  usages  to  which  they  may  be 
understood  to  refer,  as  well  as  other  I'acts 
and  circumstances  of  thcii-  conduct;  al- 
though their  words  are  to  be  taken  as 
proved  by  tlie  writing  exclusively."  The 
fact  that  the  amount  of  the  damages  is 
uncotain,  and  cannot  easily  be  determined 
by  a  jury,  inclines  the  courts  to  treat  the 
sunr  fixed  u|}on  as  liquidated  damages. 
Sainter  v.  Ferguson,  7  C.  B.  716  ;  Tletcher 
V.  Dychc,  2  T.  R.  32 ;  Gammon  i>.  Howe, 
14  Me.  250;  Tingley  w.  Cutler,  7  Conn. 
291  ;  Mott  V.  Mott,  U  Barb.  127.  See 
Lowe  ii.  Peers,  4  Burr.  2225 ;  Smith  v. 
Smith,  4  Wend.  468.  If  the  payment  of 
the  money  apjiears  to  have  been  intended 
ouly  to  secure  the  performance  of  the 
main  object  of  the  agreement,  the  courts 
incline  to  hold  it  a  penalty.  Sloman  v. 
Walter,  1  Bro.  Ch.  418;  Graham  ;•.  Bick- 
ham,  4  Dall.  149;  Morrill  u.  Merrill,  15 
Mass.  488. 

(j)  In  the  thooiy  of  the  law  the  taxed 


costs  are  full  indemnity  for  the  expenses 
of  a  suit.  In  Doe  r.  FiUiter,  1.3  M.  &  W. 
47,  in  an  action  of  trespass  for  mesne 
profits,  the  question  was,  whether  the 
plaintiff  was  entitled  to  full  costs,  in  the 
action  of  ejectment,  as  between  attorney 
and  client,  or  whether  the  taxed  costs  were 
to  be  considered  as  a  full  indemnity.  The 
court  held  the  latter.  Ahkrson,  B.,  said  : 
"  The  taxed  costs  are  intended  to  be  a  full 
indemnity  to  tlie  plaintiff  for  his  expenses 
in  getting  back  the  land.  That  is  the 
principle  ;  whether  it  be  fully  carried  out 
in  practice,  is  another  matter.  The  ques- 
tion is,  what  is  to  be  the  criterion  by 
which  the  costs  of  getting  back  land  are 
to  be  estimated  ?  A  plaintiff  in  ejectment 
is  in  the  same  situation  as  other  suitors, 
all  of  whom  sue  for  their  rights,  and  ob- 
tain costs  as  an  indemnity;  and  as  other 
plaintiffs  submit  to  have  their  costs  taxed, 
so  ought  a,  plaintiff  in  ejectment.  If  the 
taxed  costs  are  not  a  full  indemnity,  they 
ought  to  be  made  so."  But  in  cases 
where  the  costs  are  not  taxed,  the  plaintiff 
may  recover  his  full  expenses.  Grace  v. 
Morgan,  2  Bing.  k.  c.  534  ;  Uoo  v.  Fil- 
liter,  supra,  per  Pollock,  C.  B.  In  Admi- 
ralty courts,  where  the  costs  are  at  the 
discretion  of  the  judge,  counsel  fees  and 
the  full  expenses  of  litigation  are  often 
allowed.  The  Amiable  Nancy,  3  Wheat. 
546;   The  Venus,   5   Wheat.  127;    Tha 
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the  infringement  of  patents,  the  magnitude  of  the  expense,  in 
proportion  to  the  sum  recoverable  in  the  suit  itself,  has  led  some 
courts  to  allow  juries  to  include  this  expense  in  their  verdicts ; 
but  we  cannot  think  this  legal,  {k)  The  principle  of  compensa- 
tion has,  nevertheless,  great  power,  and  courts  now  seek  to 
apply  it  to  the  measurement  of  damages  even  more  than  for- 
merly. One  of  its  consequences  is,  that  the  plaintiff  can,  gener- 
ally, recover,  according  to  his  proof,  more  or  less  than  the  amount 


Appollon,  9  id.  362 ;  Canter  v.  American 
and  Ocean  Ins.  Co.  3  Pet.  307.  And  in  the 
common-law  courts,  even  in  cases  where 
the  costs  are  taxed,  tliis  theory  has  not 
always  been  acted  upon.  In  actions  on 
covenants  of  warranty,  and  of  seisin  in  the 
sale  of  real  estate,  the  reasonable  expenses 
of  defending  a  previous  suit  for  the  re- 
covery of  the  property,  consisting  of  coun- 
sel fees  and  the  lilce,  have  been  recovered. 
Staats  V.  Ten  Eyck,  3  Caines,  111  ; 
Pitcher  v.  Livingston,  4  Johns.  1  ;  Waldo 
V.  Long,  7  id.  173;  Sumner  v.  Williams, 
8  Mass.  162 ;  Swett  v.  Patrick,  3  Fairf.  9 ; 
Hardy  v.  Nelson,  27  Me.  525.  But  see 
Leffingwell  v.  Elliott,  10  Pick.  204  ; 
Robinson  v.  Bakewell,  25  Penn.  St.  424. 
So  the  expenses  of  defending  a  prior  suit, 
on  a  breach  of  an  implied  warranty  of 
title,  on  the  sale  of  personal  property, 
were  allowed  in  Kingsbury  v.  Smith,  13 
N.  H.  109  ;  but  in  Armstrong  v.  Percy,  5 
Wend.  535,  the  courts  refused  to  allow 
more  than  the  taxed  costs.  See  Blasdale 
V.  Babcoek,  1  Jolins.  518;  Lewis  v. 
Peake,  7  Taunt.  153.  In  actions  on  the 
case  and  trespass,  juries  have  sometimes 
been  allowed,  in  assessing  damages,  to 
take  into  consideration  counsel  fees  and 
other  reasonable  expenses  in  prosectiting 
the  suit.  Linsley  v.  Bushnell,  15  Conn. 
225,  Wake,  J.,  dissenting ;  Noyes  v.  Ward, 
19  id.  250;  Marshall  v.  Betner,  17  Ala. 
832  ;  Whipple  v.  Cumberland  Manuf.  Co. 
2  Story,  661 ;  Thurston  7'.  Martin,  5 
Mason,  497.  And  see  Ah  Tliaie  v.  Quan 
Wan,  3  Cal.  216.  But  the  weight  of 
authority  appears  to  be  again.=t  sucli 
allowance.  Barnard  v.  Poor,  21  Pick. 
378;  Lincoln  w.  S.  &  S.  R.  R.  Co.  23 
Wend.  425;  Good  v.  Mylin,  8  Barr,  51, 
overruling  Wilt  v.  Vickers,  8  Watts,  235, 
and  Rogers  v.  Fales,  5  Barr,  1.54,  159; 
Young  V.  Turner,  4  Blackf.  277.  The 
authority  of  Whipple  v.  Cumberland 
Manuf.  "Co.,  and  Thurston  v.  Martin,  is 
overthrown  in  the  late  case  of  Day  v. 


Woodworth,  13  How.  363,  where  Bar- 
nard V.  Poor,  and  Lincoln  v.  S.  &,  S.  R.  R. 
Co.  were  approved,  and  what  appears 
to  be  the  tme  rule  was  stated  by  Grier, 
J.,  who,  after  asserting  that  vindictive  or 
exemplary  damages  may  be  given  in  cer- 
tain cases,  adds  ;  "  It  is  true  that  damages, 
assessed  by  way  of  example,  may  thus 
indirectly  compensate  the  plaintiff  for 
money  expended  in  counsel  fees ;  but 
the  amount  of  these  fees  cannot  be  taken 
as  the  measure  of  punishment  or  a  neces- 
sary element  in  its  infliction.^' 

(k)  Counsel  fees  and  other  expenses 
were  allowed  in  Boston  Manuf.  Co.  v. 
Fiske,  2  Mason,  120;  Picrson  v.  Eagle 
Screw  Co.  3  Story,  402  ;  Allen  v.  Blunt, 
2  Woodb.  &  M.  1 21 .  But  the  authority  of 
these  is  much  shaken,  if  not  overthrown, 
in  Stimpson  v.  The  Railroads,  1  Wallace, 
Jr.  164,  and  by  a  dictum  in  Dayu.  Wood- 
worth,  13  How.  372,  where  Grier, 
J.,  said  :  "  The  only  instance  in  which 
this  power  of  increasing  the  '  actual  dam- 
age '  is  given  by  statute,  is  in  the  Patent 
Laws  of  the  United  States.  But  there  it 
is  given  to  the  court  and  not  to  the  jury. 
The  jury  must  find  the  '  actual  damages ' 
incurred  by  the  plaintiff  at  the  time  his 
suit  was  brought,  and  if,  in  the  opinion  of 
the  court,  the  defendant  has  not  acted  in 
good  faitli,  or  has  been  stubbornly  litig- 
ious, or  has  caused  unnecessary  trouble 
and  expense  to  the  plaintiff,  the  court  may 
increase  the  amount  of  the  verdict,  to  the 
extent  of  trebling  it.  But  this  penalty 
cannot,"  and  ought  not,  to  be  twice  in- 
flicted ;  first,  at  tlie  discretion  of  the  jury, 
and  again  at  the  discretion  of  the  court. 
The  expenses  of  the  defendant,  over  and 
above  the  taxed  costs,  are  usually  as  great 
as  those  of  the  plaintiff;  and  yet  neither 
court  nor  jury  can  compensate  him,  if  the 
verdict  and  judgment  be  in  his  favor,  or 
amerce  the  plaintiff  pro  /also  clamore  be- 
yond taxed  costs." 
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specified  in  bis  declaration.  (I)  The  only  absolute  limitation 
being  the  amount  of  the  ad  damnum  which  cannot  be  exceed- 
ed, (m)  We  shall  recur  to  this  question,  of  including  expenses 
in  damages,  again. 

Another  effect  is,  that  circumstances  may  be  shown,  in  miti- 
gation, or  in  aggravation  of  the  damages,  which  did,  or  do,  in 
fact,  mitigate  or  aggravate  the  injury ;  and,  as  we  think,  only 
these,  (n)  We  are  not  now  spealiing  of  exemplary  or  vindictive 
damages.  And  in  cases  which  do  not  raise  this  question,  evi- 
dence of  the  defendant's  motives,  or  of  any  thing  which  affects 
only  the  moral  character  of  the  transaction,  ought  not  to  be 
admitted,  or  to  have  any  weight  with  the  jury.  The  intention, 
therefore,  is  not  an  element  in  the  case,  unless  it  belongs  di- 
rectly to  the  issue.  That  is,  the  intention  should  not  be  shown 
by  either  party,  to  increase  or  lessen  the  damages,  unless  a  bad 
purpose  is  one  of  the  allegations  of  the  plaintiff,  expressly,  or  by 
implication  of  the  law,  because  necessarily  involved  in  the  alle- 
gations, (o)  Or,  perhaps,  unless  a  part  of  the  case  consists  of 
words  or  acts  which  are  harmless,  if  they  are  said  or  done  as 
the  manifestation  of  one  intention  or  feeling,  and  injurious,  if 
of  another,  (p) 

Compensation  for  injuries  to  property,  or  for  a  breach  of  con- 
tract in  relation  to  property,  is  far  more  easily  measured  by 
money,  than  when  it  is  sought  for  an  injury  to  the  person  or 
reputation.  Nevertheless,  it  is  compensation  only  which  is  to 
be  given ;  and  the  jury  must  measure  this  as  well  as  they  can, 
taking  into  consideration  the  whole  injury  which  was  sustained, 
and  all  its  parts  ;  as  suffering,  bodily,  and  mentally,  loss  of  time, 
or  of  money,  or  of  labor,  and  the  many  mischiefs  which  ensue 


(I)  riiitchins  !■.  Adams,  3  Giccnl.  174  ;  (n)   See  3  Am.  Jurist,  287,  where  this 

Gould's  Fk-niling,  Cli.  4,  ^  37.  question  is-  discussed  with  great  learning 

(m)   Hoblins  v.  Kimble,   1  Bulst.  49;  and  ability,  by  Mr.  Justice  JAvcn//". 

Bac.  Al)r.  tit.  Damages ;  Curtiss  v.  Law-  (o)  As  in  actions  for  malicioiis  prose- 

renoc,  17  Johns.   Ill  ;  Fish  v.  Dodge,  4  cution.     Jones  u.  Gwynn,  10  Mod.  148; 

])enio,  311;  Fournier  v.  Faggott,  3  SScam.  Wiggin  v.  Coffin,  3  Story,  1 . 

347;  Cameron  V.  Boyle,  2  Gi-eone  (Iowa),  -   (;;)  Weatherston  v.  Hawkins,  1  T.  R. 

1 .54  ;   Palmer  c.   Reynolds,   3    Cal.   396  ;  110;  Rogers  y.  Clifton,  3  B.  &  P.   587, 

Day  V.  Berkshire  Woollen  Co.  1   Gray,  See  Bromage  v.  Prosser,  4  B.  &  C.  247. 
420.    De  Costa  v.  Mass.  Mining  Co.  i? 
Cal.  613. 
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from  a  loss  of  reputation,  in  a  community  where  one  without  a 
reputation  is  in  effect  an  outlaw. 

The  bodUy  pain  resulting  from  an  injury  is  always  to  be  con- 
sidered in  estimating  damages,  {q)  But  mere  mental  suffering 
seems,  in  the  cases,  to  be  generally  disregarded,  unless  the  injury 
be  wanton  and  malicious,  [r)  Where  a  conti-act  is  broken 
under  aggravating  ckcumstances,  these  may  sometimes  be  given 
in  evidence  to  increase  the  damages,  (s)  In  general,  however 
the  intention  is  not  regarded ;  for  it  seems  to  be  the  rule  of  the 
common  law,  that  a  man  suffers  the  same  injury  from  an  actual 
trespass,  whether  it  was  intentional  or  not ;  that  is,  the  same 
amount  of  what  the  law  calls  injury,  when  inquiring  what  shall 
be  compensated,  {t)  Hence  a  lunatic  has  been  held  liable  for 
the  injury  he  inflicted,  (m)  But,  in  such  a  case,  nothing  can 
enter  into  the  damages  which  savors  of  a  vindictive  or  exem- 
plary character,  {v)  If  circumstances  are  admitted  in  aggrava- 
tion of  damages  which  did  not  aggravate  the  injmy,  a  wrong  is 


(q)  Morse  v.  Auburn  &  S.  K.  R.  Co. 
10  Barb.  621  ;  Beardsley  v.  Swann,  4 
McLean,  333. 

(r)  Flemington  v.  Smitbers,  2  C.  &  P. 
292 ;  Blake  ».  Midland  R.  Co.  1 8  Q.  B. 
93,  10  Eng.  L.  &  Eq.  437.  See  Morse  v. 
Auburn  &  S.  R.  R.  Co.  10  Barb.  621.  In 
suits  against  common  cariicrs,  damages 
for  pain  of  mind  are  said  to  be  recovcraiile, 
in  Eairchild  v.  Cal.  Stage  Co.  13  Cal. 
.'599.  See  contra.  Masters  u.  Warren,  27 
Conn.  293. 

(s)  In  Coppin  !•.  Braithwaite,  8  Jur. 
875,  the  action  was  assumpsit  on  a  con- 
tract to  carry  the  plaintiff  in  a  ship  from 
London  to  Shecrness.  It  was  alleged,  as 
a  breach,  tliat  the  defendants,  by  tlieir 
agents,  caused  the  plaintiff  to  be  disem- 
barked at  an  intermediate  port,  in  a  scan- 
dalous and  disgraceful  manner,  and  used 
towards  him  contemptuous  and  insulting 
language.  It  was  held,  that  these  aggia- 
■\-ating  circumstances  could  be  shown  to 
increase  the  damages.  Parke,  B.,  said: 
"  With  respect  to  what  was  said  by  the 
captain,  at  the  time  of  tiu-ning  the  plaintiff 
out  of  the  vessel,  I  think  it  was  properly 
received.  There  can  be  no  doubt  that  the 
defendants  are  liable  for  every  thing  done 
in  breach  of  tlie  contract  by  the  captain, 
acting  Ks  their  servant.  The  breach  of 
contract,  alleged  in  the  declaration,  is  the 
rcfasi'ig'to  carry  the  plaintiff  in  the  ship, 


and  turning  him  oitt  of  it  in  a  contempta. 
ous  manner,  before  the  termination  of  the 
voyage.  The  turning  him  out  is  part  of 
the  breach,  and  the  mode  of  turning  him 
out  is  part  of  the  evidence  in  the  case.  A 
contract  is  broken,  and  it  is  quite  impos 
sible  to  exclude  from  the  view  of  the  jury 
the  circumstances  under  which  it  \v:\s 
broken.  Surely,  it  would  make  a  most 
material  difference  if  the  contract  wefe 
broken  because  it  would  be  inconvenient 
to  carry  him  to  his  journey's  end,  and  if 
he  were  turned  out  under  circumstances 
of  aggi-avation.  Suppose,  instead  of  a 
man  landed  at  Gravesend  from  a  steam- 
boat, this  had  been  the  case  of  a  passenger 
in  a  ship  bound  to  the  West  Indies,  and 
that  he  were  put  ashore  on  a  desert  island, 
without  food,  or  exposed  to  the  burning 
sun  and  the  danger  of  wild  beasts,  or  even 
landed  among  savages ;  would  not  evi- 
dence be  receivable  to  show  the  state  of 
the  island  where  he  was  left,  and  the  cir- 
cumstances attending  the  violation  of  the 
contract  ?  " 

(/)  3  Am.  Jurist,  391,  et  sea.;  Lambert 
V.  Bessev,  T.  Ravm.  421  ;  James  v.  Camp- 
bell, 5  t:.  &  P.  372  ;  Hav  v.  The  Cohoes 
Co.  3  Barb.  42 ;  M'Bride  v.  JM'LaughUn, 
5  Watts,  376. 

(m)  Morse  v.  Crawford,  17  Vt.  499. 

(r)  Krom  u.  Sehoonmaker,  3  Barb. 
647. 
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done.  But  there  are  cases  in  which  circumstances  may  be  ad- 
mitted, that  show  the  true  character  of  the  facts  which  constitute 
the  injury,  and  may  thus,  in  effect,  aggravate  the  damages, 
although  they  formed  no  part  of  the  injury  complained  of.  Thus 
in  an  action  of  slander,  it  has  been  said  that  the  plaintiff  may 
prove,  in  aggravation  of  damages,  other  words  than  those  he 
sets  forth  as  constituting  the  slander.  This  we  think  very 
doubtful  in  point  of  law  and  of  right.  But  he  may  show  other 
words,  in  order  to  illustrate  and  make  apparent  the  meaning, 
character,  and  effect  of  the  words  which  he  alleges.  These 
other  words  may  inflict  other  and  further  injury,  but  must  not 
be  used  or  considered  by  the  jury  for  the  purpose  of  increasing 
the  damages  to  be  rendered  in  this  action,  because  damages  for 
those  very  words  may  be  recovered  in  an  action  founded  upon 
them.  It  seems  reasonable,  however,  that  a  jury  may  use  these 
other  words  in  explanation  of  those  declared  upon,  although  a 
distinct  action  may  be  brought  upon  them,  provided  they  are 
not  permitted  to  be  considered  as  increasing  the  injury  inflicted 
by  the  words  declared  on,  and  so  of  increasing  the  damages,  {w) 


{w)    There   is   much   diversity    in   the  action,    tlie    jury    should    be    cautioned 

English    Nisi   Prius   decisions,  upon   the  against  giving  any  damages  in  respect  of 

questions  arising  relative  to  tlie  introduc-  it.     And,  if  such  evidence  is  offered  mere- 

tion  of  other  words  tlian  those  for  which  ly  for  tlie  purpose  of  obtaining  damages 

the  action  is  brought,  as  evidence  in  suits  for  such  subsef[uent  injury,  it  will  be  prop- 

for  slander  or  libel.     The  suhject  was  first  erly    rejected.     .     .     .     Upon    principle, 

thoroughly    considered     in     Westminster  wc  thmk  that  the  spirit  and  intention  oi' the 

Hall,  in  the  late  caje  of  Pearson  i>.  Le-  party  publisliing  a  libel,  are  fit  to  be  con- 

maitfc,  .5  Man.  &  G.  700,  6  Scott,  N.  K.  sidcrcd  by  a  jury,  in  estimating  the  injm'v 

607,  A\here  the  Nisi  Prius  decisions  were  done  to  the  plaintiff;    and   that  evidence 

cited  and  commented  on  by  counsel.     The  tending  to  prove  it,  cannot  be  excluded, 

action  was  for  libel,  and  "the  comraunioa-  simply  because  it   may  disclose    another 

tion    was  not   equivocal,   or  prima  facie  and  different  cause  of  action."     The  law 

privileged,  so  that  express  malice  need  be  docs  not  appear  to  be  settled  in  this  coun- 

Bhown,  in  order  to  nniintain    the   action,  try.     In  Thomas  v.  Crosswell,  7  Johns. 

It  was  held,  that  other  communications,  2ti4,  and  Inman  o.  Foster,  8  Wend.  602, 

containing  in  substance  a  repetition  of  the  it  was  held,  in  the  hrst  case,  that  in  actions 

same  libellous  matter,  and  published  after  for  libel  the  plaintiff  may  give  in  evidence 

the  suit  was  brought,  and  in  themselves  other  publications  which  are  not  libellous  ; 

actionable,  could  be   introduced  to  show  and  in  the  second  case,  that  in  actions  for 

that  the  defendant  was  actuated  by  malice  verbal    slander,   the   plaintiff  m.iy    prove 

in  fact.     Tindal,  C.  J.,  said  :  "And  this  other  slanderous  words,  where  the  statute 

appears  to  us  to  be  the  correct  rule,  viz.,  of  limitations  has  run  as  to  those  words. 

that  either  party  may,  with  a  view  to  the  And  in  Root  v.  Lowndes,  6  Hill,  518,  in 

danniges,  give  evidence  to  prove   or  dis-  a  case  where  malice  was  implied  by  law, 

prove  the  existence  of  a  malicious  motive  the  court  held  that  the  repetition  of  the 

in  the  mind  of  the  publisher  of  defamatory  same  words  should  be  received,  but  would 

matter  ;  but  that,  if  the  evidence  gi\en  for  not  allow  the  plaintiff  to  prove  any  words 

that  purpose  establishes  another  cause  of  which  might  be   the   subject   of  anotliM  , 
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SECTION   IV. 

OP  EXEMPLARY  AND   VINDICTIVE  DAMAGES. 

Whether  damages  may  be  vindictive  or  exemplary,  in  the 
strict  sense  of  these  words,  that  is,  whether  in  actions  ex  delicto 
(to  which  it  is  generally  admitted  that  exemplary  damages 
must  be  confined),  {x)  after  a  jui-y  have  gone  to  the  full  length 
of  adequate  compensation  for  the  whole  injury  sustained  by 
the  plaintiff,  the  law  authorizes  them  to  begin  anew,  and  add 
to  these  damages  something  more  by  way  of  punishment  to  the 
defendant,  is  a  grave  and  difficult  question,  and  high  authorities 
stand  ranged  upon  the  affirmative  and  negative.  On  the  one 
hand,  it  is  said  that  there  is  nothing  punitive  in  the  nature  of 
civil  actions,  and  that  if  any  thing  of  the  kind  enters  into  them, 
it  is  an  error  or  an  abuse  which  does  the  great  mischief  of  con- 
founding two  perfectly  distinct  jurisdictions.  If  one  man  sues 
for  an  injury,  it  should  not  enter  into  his  compensation  that  the 
wrong  done  was  of  bad  example  and  injurious  effect  to  others; 
for  if  so,  others  who  are  injured  can  sue  also  ;  and  if  beyond  the 
injury  which  can  be  reached  thus,  there  Ues  a  mass  of  general 
wrong  which  no  one  man  can  take  hold  of,  let  the  State  come 
with  its  criminal  process.  But  if  these  two  things  are  mingled, 
then  the  civil  process  for  remedy  and  compensation  loses  its  just 

action.  See  Keenholts  v.  Becker,  3  other  words  than  those  in  the  tlecliiration 
Denio,  346  ;  Kendall  v.  Stone,  2  Sandf.  could  be  introduced  to  show  malice,  but 
269.  In  Bodwell  v.  Swan,  3  Pick.  376,  it  that  the  damages  must  bo  given  for  those 
was  held,  that  a  repetition  of  the  words  for  words  only  for  which  tiie  action  was 
which  the  action  was  brought,  or  the  ut-  brought.  See  Keen  v.  M'L;iughlin,  2  S. 
terino-  of  words  of  similar  import,  might  &  B.  469.  In  Schoonover  v.  Rowe,  7 
be  given  in  evidence,  to  show  that  the  Blackf.  202,  it  was  held,  that  a  repetition 
first  uttering  of  the  words  was  malicious,  of  the  same  words  since  flie  commence- 
But  the  court  also  declared  that  they  ment  of  the  suit,  should  not  be  taken  into 
could  go  no  further,  and  that  they  could  consideration  in  assessing  damages,  al- 
not  uermit  a  distinct  calumny,  uttered  by  though  they  might  be  given  to  show  mal- 
the  defendant,  to  be  given  in  evidence  to  ice.  See  Burson  v.  Edwards,  10™"', 
prove  bis  malice  in  speaking  the  words  for  (Ind.)  7  ;  Ridgden  r  Walcott,  6  Gill  &  J. 
which  the  action  was  brought.  See  Wat-  413 ;  Wagner  v.  Holbrunncr,  7  Gill  296. 
Ton  u  Moore  2  Cush.  133.  In  Wallis  v.  (x)  See  Coppin  t>.  Braithwaite,  8  Jurist, 
Mease    3  Binnev,  546,  it  was  held,  that  875,  cited  supra,  n.  (s). 
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measure,  and  the  criminal  process  is  either  not  applied,  or  is 
made  inefficient,  by  the  fact  that  its  work  is  done,  however  im- 
perfectly, elsewhere. 

On  the  other  hand,  it  was  distinctly  asserted,  so  long  ago  as 
by  Lord  Camden,  that  "  damages  are  designed  not  only  as  a 
satisfaction  to  the  injured  person,  but  as  a  punishment  to  the 
guilty."  {y)  And  as  all  law  should  have  for  its  constant  end 
the  prevention  of  wrong,  the  principle  of  punishment  may  well 
be  mingled  with  that  of  compensation,  in  order  to  effect  this 
purpose.  And  on  this  subject  authorities  are  so  numerous,  so 
various,  and  so  strong,  that  it  must  be  conceded  as  a  nearly 
estabHshed  rule  of  law,  that  in  certain  cases,  as  in  actions  for 
libel,  slander,  assault  and  battery,  false  imprisonment,  malicious 
prosecution,  seduction,  and  the  like,  the  jury  may  give  some 
damages  for  the  purpose  of  punishment,  which  on  other  grounds 
they  would  not  give,  [z) 

In  regard  to  the  authorities,  it  may  be  confessed,  that  by  far 
the  greater  part  are  obiter,  and  some  of  them  quite  uncalled  for ; 
and  that  of  some  of  those  which  would  have  most  weight,  the 
meaning  is  qualified  and  explained  by  other  expressions  used, 
or  greatly  restrained  by  the  facts  of  the  case.  Moreover,  in 
nearly  all  cases  in  which  there  is  such  malice  as  will  allow  the 
giving  of  exemplary  damages,  there  is  some  insult  or  injury  to 
the  feelings  for  which  the  damages  cannot  be  assessed  by  any 
definite  rule.  Hence  it  may  be  difficult  to  show,  in  any  par- 
ticular case,  that  damages  have  been  allowed  beyond  the 
amount  of  the  pecuniary  loss  and  the  injury  to  the  person  and 
to  the  feelings,  unless  we  rely  upon  the  precise  words  used  in 
the  instructions  of  the  court.  But  with  all  allowance,  there  re- 
main positive  adjudications,  and  distinct  and  emphatic  asser- 
tions, which  go  very  far  indeed  to  establish  the  lawfulness,  in 
certain  cases,  of  vindictive  damages. 


((/)   5    Campbell's  Lives  of  the   Lord  note,  by  Mr.  Greenleaf:  and  on  the  other 

Chancellors,  207.  side,  in  the  Law  Reporter  for  June,  1847, 

(z)  This  question  has  been  ably  argued  and  in  Sedgwick  on  tlie  Measure  of  Dam- 
on the  side  against  allowing  exemplary  ages,  by  Mr.  Sedgwick.  The  two  articles 
damages,  in  3  Am.  .Jurist,  287,  by  Hon.  in  the  Law  Reporter  are  also  published  in 
Theron  Mctcalf,  and  in  the  Law  Reporter  the  Appendix  to  the  second  edition  of 
for  April,  '47,  and  in  2  Greenl.  Ev.  \  253,  Sedgwick  on  the  Measure  of  Damages. 
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"We  cannot  believe  that  it  was  ever  a  principle  of  the  ancient 
and  genuine  common  law,  that  damages  should  be  punishment, 
or  that  the  civil  remedy  for  a  wrong  done  should  be  punitive  to 
the  wrongdoer  as  well  as  compensative  to  the  sufferer.  Dam- 
ages were  not,  originally,  at  least,  designed  for  any  such  pur- 
pose. But  it  may  still  be  a  question  whether  the  introduction 
of  this  principle,  to  a  certain  extent,  and  in  certain  cases,  may 
not  rest  on  good  reasons,  as  well  as  good  authorities.  The 
common  law  is  not  perfect,  nor  so  unwise  as  to  call  itself  per- 
fect. It  has  its  civU  process  for  compensation,  and  its  crimi- 
nal process  for  punishment,  and  it  wisely  demands  that  these 
should  be  kept  distinct.  But  it  might  not  be  wise  to  insist  that 
the  work  of  punishment  should  not  be  done  at  all,  or  should  be 
done  very  imperfectly,  because  the  proper  criminal  process  is 
unequal  to  the  requirements  of  some  cases,  although  this  work 
can  be  well  ancJ' adequately  done  by  the  civil  process  in  precisely 
these  cases.  There  are  many  wrongs,  "pessimi  exempli,"  of 
which  the  interest  of  the  community  demands  the  prevention, 
but  which  criminal  process  cannot  reach  at  all,  or  cannot  punish 
with  any  adequacy.  The  crime  of  seduction,  sometimes  worse 
in  the  character  which  it  indicates,  and  in  the  injury  which  it 
inflicts,  than  murder,  is  one  which  criminal  law  cannot  touch ; 
and  very  many  cases  where  a  very  great  injury  is  compounded 
of  elements  which  the  criminal  law,  if  it  does  not  ignore,  does 
not  profess  to  regard  as  important,  illustrate  the  occasional  in- 
sufficiency of  this  branch  of  law.  What  good  reason  is  there 
why  what  it  cannot  do,  although  it  ought  to  be  done,  should  not 
be  done  for  it,  by  a  collateral  branch  of  the  law  ?  In  tiie  action 
for  seduction,  which  must  be  brought  for  loss  of  service,  or  for  a 
trespass  qiiare  clausum,  laying  the  seduction  only  as  an  incident, 
the  law  first  requires  that  the  service,  or  the  trespass,  should  be 
proved ;  but  when  this  formal  requirement  is  proved,  it  is  for- 
gotten, and  the  damages  are  measured  by  a  totally  different 
standard.  It  may  be  said,  that  here  only  the  substantial  grava- 
men is  made  the  measure  of  compensation,  instead  of  the  formal 
gravamen.  But  it  seems  to  be  a  rule  in  modern  times,  that 
when  in  such  a  case,  or  at  least  in  an  action  for  breach  of 
ororaise  of  marriage,  a  defendant  defends  himself  by  impeach- 
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ing  the  character  of  the  woman,  which  he  may  do,  if  he  makes 
this  a  distinct  point  of  his  defence  and  then  fails  in  the  proof  of 
it  on  the  trial,  the  jury  may  consider  this  attempt  as  good  cause 
for  swelling  the  damages.  Such  ruling  recommends  itself  to 
our  moral  feelings,  and  to  a  sense  of  right  and  justice ;  but  it 
would  be  very  difficult  to  maintain  it  as  a  rule  of  law,  on  any 
other  than  the  punitive  principle,  (a) 

It  is  unfortunate  that  the  word  "  vindictive  "  has  been  used 
as  descriptive  of  these  damages;  "exemplary"  is  much  better. 
For,  on  the  whole,  we  are  satisfied  that  the  courts  of  this  coun- 
try generally  permit  a  jury  to  give,  in  certain  cases,  damages 
which  exceed  the  measure  of  legal  compensation,  and  are  justi- 
fied by  the  principle  that  one  found  guilty  of  so  great  an  of- 
fence should  be  made  an  example  of,  in  order  to  deter  others 
from  the  like  wrong-doing,  (b)  In  New  Hampshire,  (c)  Con- 
necticut, (d)  New  York,  (e)  JPennsylvania,  (/)  Alabama,  (g-)  and 
Louisiana,  (A)  this  has  been  distinctly  asserted,  and   the  Su- 


((7)  Pco  vol.  II.  p.  69,  note,  (/) 
(6)  There  arc  numerous  Euiilisli  ciises 
in  which  it  lias  been  held,  that  juries  may 
pye  exemplary  damatrcs  ;  —  as  in  trespass 
for  assault  and  imprisonment,  under  a 
general  warrant  issued  by  the  Secretary 
of  State,  Huckle  l\  Sloncy,  2  Wilson,  20.5  ; 
—  in  trespass  quare  clausum  frefjit  for  en- 
terini;  the  plaintiff's  land,  firing  at  .uame, 
and  using  intemperate  language,  ilei-est 
u.  Harvey,  .'j  Taunt.  442  ;  —  in  trespass 
quare  clausHiii /regit  for  entering  the  plain- 
tiff's close,  aud  poisoning  the  plaintiff's 
poultry.  Sears  v.  Lyons,  2  Stark.  317  ;  — 
in  trc.^pa.ss  for  debauching  the  plaintiff's 
daugliter,  Tulhdge  v.  Wade,  .3  Wilson,  18. 
In  Uoe  y.  Filiiter,  1.3  M.  &  VV.  47,  it  was 
said:  *'In  actions  for  malicious  injuries, 
juries  have  been  allowed  to  give  vindictive 
damages  and  to  take  all  the  eiicumstaiues 
into  consideration."  In  Brewer  u.  Dew, 
11  M.  &  W.  625,  it  was  held,  tliat  vindic- 
tive damages  might  be  given  in  .^n  action 
of  tiespass,  for  seizing  tlie  plaintiff's  goods 
under  a  false  and  unfounded  claim,  where- 
by lie  was  prejudiced  in  iiis  business,  and 
believed  by  his  customers  to  be  insolvent, 
and  certain  lodgers  left  his  house. 

(c)  Sinclair  v.    Tarbox,  2  N.  H.  1.35; 
Whipple  V.  Walpolo,  10  id.  130. 

(d)  Linsley  r.  Buslinell,  15  Conn.  225; 
Huntley  i>.  Bacon,  15  id.  273. 

(e)  'iiUotson  o.  Chcetham,  3  Johns.  56 ; 


Wocrt  !i.  Jenkins,  14  id.  352;  King  v. 
Koot,  4  Wend.  113,  139;  Brizsce  r  May- 
bee,  21  Wcnil,  144,  where  exemplary 
damages  were  allowed  in  an  action  of 
replevin;  Tiff't  u.  C'ulvcr,«3  Hill,  180; 
Kendall  v.  ."^tunc,  2  Sandf.  292.  See  the 
able  arguineut  of  counsel  in  Kendall  v. 
Stone,  I  Seld.  14. 

(/)  Sommcr  v.  Wilt,  4  S.  &  R.  19; 
M'i^ride  u.  M'Laughlin,  5  Watts,  375; 
Phillips  ?).  Lawrence,  6  Walls  &  S.  1.54; 
Anicr  c.  Loiigstreth,  10  Pcnn.  St.  14S. 

(g)  Donnell  !,'.  Jones,  13  Ala.  41)0,  502; 
Ivev  i,'.  McQueen,  17  id.  40S  ;  Mitchell 
c.  Billingley,  17  id.  391. 

[h)  Nelson  c;.  Morgan,  2  Mart.  (La.), 
256;  Gaulden  v.  Mcriiaul,  4  La.  An.  79. 
E.^einplary  damages  are  also  allowed  in 
Kentucky ;  Jennings  i'.  iMaddo.x,  8  B. 
Men.  430;  — in  Illinois,  Grable  f.  .Mar- 
grave, 3  Scam.  372;  McNainara  ;•.  King, 
2  Oilman,  432;  —  in  North  Carolina, 
Wylie  t/.  Smitherman,  8  Ired.  236;  Gil- 
rcath  B.  Allen,  10  Ired.  67;  —  in  South 
Carolina,  Spikes  v.  English,  4  Strobh. 
34  ;  —  in  Delaware,  Steamboat  Co.  v. 
Whillden,  4  Harring.  228;  Jefferson  v. 
Adams,  id.  321  ;  Cummings  y.  S)iruance, 
id.  315;, —  in  Missouri,  Mdliuvn  c.  Beach, 
4  Mo.  104.  See  Chiles  c.  Drake,  2  Met. 
(Ky. ),  146,  where  the  court  say,  tliat/"(«i- 
tive,  vindictive,  and  eoremptari/ ,  are  synony- 
mous terms  as  applied  to  damage.s. 
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preme  Court  of  the  United  States  has  positively  and  emphati- 
cally  recognized  «  exemplary  damages  "  as  lawful,  (i)  It  has 
been  held  in  Pennsylvania,  that  the  jury,  and  not  the  court,  are 
to  determine  whether  exemplary  damages  are  proper  upon  the 
evidence  before  them.  (;)  We  should  prefer  to  say,  that  the 
court  must  state  as  matter  of  law,  in  what  kinds  or  classes  of 
cases  such  damages  may  be  given,  and  that  the  jury  may  then 
decide  whether  the  case  before  them  is  of  that  kind  or  class. 
And  we  are  not  aware  of  any  authoritative  and  direct  judicial 
decision  which  declares  that  such  damages  are  never  lawful. 
But,  at  the  same  time,  we  think  there  is  a  growing  caution  as 
to  the  application  of  this  rule,  and,  perhaps,  a  tendency  to  re- 
strict it  to  cases  in  which  the  direct  criminal  process  fails  wholly 
or  in  a  good  degree,  and  not  to  allow  it  to  justify  an  exces- 
sive and  unreasonable  enlargement  of  damages,  (k)  It  has 
been  held,  that  the  rule  giving  vindictive  or  exemplary  damages 
in  cases  of  malicious  trespass,  applies  as  well  to  officers  of  the 
law,  acting  under  color  of  process,  as  to  private  persons.  (/) 

(j)  In   Day  u.  Woodworth,    13   How.  duct,  and  may  properly  be  tennecl  exem- 

363,  the  action  was   trespass  for  pulling  plary,  or  vindictive,  ratlier  than  compcn- 

down  a  mill-dam.     Grier,  J.,  in  delivering  natory.     In  actions  of  trespass,  where  the 

the  opinion  ofitho  court,  said:  "It  is  a  injury  has  been  wanton  and  malicious,  or 

well-established  principle  of  the  common  gross  and  outrageous,  courts  permit  the 

law,  that  in  actions  of  trespass,  and   all  juries  to  add  to  tlie  measured  compensa- 

actions  upon  the  case  for  torts,  a  jury  may  tion  of  the  plaintiff,  which  he  would  have 

inflict  what  are  called  exemplary,  imni-  been  entitled  to  recover  had   the  injury 

live,  or  vindictive  damages  upon  a  defend-  been  inflicted  without  design  or  intention, 

ant,  having  in  view  the  enormity  of  his  something  further,  by  way  of  punishment 

offence,  rather  than  the  measure  of  com-  or  example,  which   has   sometimes  been 

pensation  to  the  plaintiff.     We  are  aware  called   '  smart  money.'     This   has   been 

that  the   propriety   of  this   doctrine   has  always  left  to  the  discretion  of  the  jury, 

been  questioned  by  some  writers  ;  but  if  as  the  degree  of  punishment  to  be  thus 

repeated  judicial  decisions  for  more  than  a  inflicted    must   depend    on   the   peculiar 

century  are  to  be  received  as  the  best  ex-  circumstances  of  eacli   case."     See   also, 

position  of  what  the  law  is,  the  ((uestion  Conard  v.  Faciflc  Ins.  Co.  6  Pet.  262 ; 

will  not  admit  of  argument.    By  the  com-  Walker  v.    Smith,  1   Wash.  C.  C.  1S2; 

mon,  as  well  as  by  statute  law,  men  are  Boston   Manuf.   Co.   v.  Fiske,  2  Mason, 

often  punished  for  aggravated  misconduct,  120;  Stirapson  v.  The  Railroads,  1  Wal- 

or  lawless  acts,  by  means  of  a  civil  action,  lace,  Jr.  164 ;  Ralston  v.  The  State  Rights, 

and  the  damages  inflicted  by  way  of  pen-  Crabbe,  22. 

altr  or  punishment,  given  to  the  party  (./)  Nagle  w.  Mallison,  34  Penn.  St.  48. 
injured.  In  many  civil  actions,  such  as  (k)  In  Austin  v.  Wilson,  4  Cush.  273, 
libel,  slander,  seduction,  etc.,  the  wrong  it  was  held,  that  exemplary  damages  could 
done  to  the  plaintiff  is  incapable  of  being  not  be  recovered  in  an  action  for  an  in- 
measured  by  a  money  standard ;  and  tlie  jury  which  is  also  punishable  by  indict, 
damages  assessed  depend  on  the  circum-  ment.  Metcalf,  J.,  in  delivering  the  opin- 
stances,  showing  the  degree  of  moral  tnr-  ion  of  the  court,  said :  "  Whether  oxem- 
pitude  or  atrocity  of  t',e  defendant's  con-  plary,  vindictive,  or  punitive  damages,  — 

{I)  Nightingale  v.  Scannell,  18Cal.315. 
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There  is,  however,  a  difficulty,  as  well  as  a  great  difference 
among  the  courts,  in  their  practice  in  relation  to  verdicts  which 
are  alleged  to  be  excessive.  In  those  cases  in  which  compen- 
sative damages  may  be  ascertained  within  narrow  limits,  by 
computation,  it  is  easy  to  say  when  these  limits  are  certainly 


that  is,  damages  beyond  a  compensation, 
or  satisfaotion  for  tlio  plaintiff's  injury,  — 
can  c\-cr  be  legally  awai'dcd,  as  an  exam- 
ple ro  deter  others  from  committing  a 
similar  injury,  as  a  punishment  of  tlie  de- 
fendant for  ins  raali^uity  or  wanton  viola- 
tion of  social  duty,  in  committing  tlie 
hijury  wliich  is  the  subject  of  tlie  suit,  is 
a  question  upon  which  we  are  not  now  re- 
quired or  disposed  to  express  an  opinion. 
The  argument  and  tlie  authorities  on  both 
sides  of  this  question  are  to  lie  found  in 
2  Grcenleaf  on  Ev.  tit.  Damages,  and 
fSeilgwick  on  1). images,  39,  et  seq.  If 
.sucli  damages  arc  ever  recoverable,  we 
are  clearly  of  opinion  that  they  cannot  be 
recovered  in  an  action  for  an  injury  which 
is  al.so  punishable  liy  indictment,  as  libel, 
and  assault  and  battery.  If  they  could  he, 
the  defendant  might  be  punished  twice  for 
the  same  act.  We  decide  the  ]n'cscnt 
case  on  this  single  ground.  See  Thorley 
V.  Kerry,  4  Taunt.  35.5  ;  Whitney  y. 
Hitchcock,  4  Uenio,  461  ;  Tavlur  c.  Car- 
penter, 2  Woodb.  &  M.  1,  22."  But  in 
Cook  V.  Ellis,  6  Hill,  466,  Jefferson  v. 
Adams,  4  Harring  321,  vindictive  dam- 
ages were  allowed,  although  the  de- 
fendants had  been  indicted  and  fined  for 
the  same  injury.  See  Jacks  ;;.  Bell,  3 
C.  &  P.  316.  In  Whitney  e.  Hitchcock, 
4  Denio,  4G1,  it  ^vas  held,  that  in  tres- 
pass for  assault  and  battery  upon  the 
child  or  servant  of  the  plaintiff,  the 
measure  of  daraiiges  is  the  actual  loss 
whicli  the  plaintiif  has  sustained  ;  and 
exemplary  damages  cannot  be  given, 
though  the  assault  lie  of  an  indecent  char- 
acter, upon  a  female,  and  under  eircnm- 
stanccs  of  gi'eat  aggravaiion.  The  court 
said :  "  The  present  suit  is  brought  for 
the  loss  of  the  services  of  his  servant, 
which  tiic  plaintiff  says  he  has  sustained 
in  consequence  of  the  injury  which  tlie 
defendant  has  inflicted  upon  her.  This 
he  is  entitled  to  recover;  and  if  sickness 
had  followed,  he  could  have  claimed  to 
be  reimbursed  for  the  expenses  attending 
such  sickness ;  but  we  all  think  that  he 
cannot  recover  beyond  his  actual  loss. 
The  young  female  can  herself  maintain 
au  action,  in  which  her  damages  may  be 


assessed  according  to  the  rule  laid  down 
at  the  trial ;  and  if  the  father  could  like- 
wise recover  them  in  this  case,  they  could 
be  twice  claimed  in  civil  actions,  and  the 
defendant  would  also  be  liable  to  indict- 
ment. The  action  for  seduction  is  pecul- 
iar, and  would  seem  to  form  an  excep- 
tion to  the  rule,  that  actual  damages  only 
can  be  recoA-ered,  where  the  action  is  for 
loss  of  service  consequential  upon  a  direct 
injury  ;  but  there  the  jiarty  directly  in- 
jured cannot  sustain  an  action,  and  the 
rule  of  damages  has  always  been  consid- 
ered as  founded  upon  special  reasons  only 
applicable  to  that  case."  In  Kippey  v. 
Miller,  11  Ired.  247,  it  was  held,  under 
a  statute  enacting  that  all  actions  of  tres- 
pass and  (rcspass  on  the  case  shall  sur- 
vive, when  they  arc  not  merely  vindictive, 
that  in  an  action  against  the  representa- 
tives of  one  deceased,  who  had  committed 
a  trespass  upon  jhc  property  of  the  plain- 
tiff, the  ])laintiff  cannot,  no  matter  how- 
ever aggravatcil  the  trt'S|)ass  may  have 
been,  recover  vindictive  damages.  In 
Aincr  r.  Longstreth,  10  renn.  St.  145,  it 
was  held,  in  an  amicable  action  of  trcs- 
]:iiss  instituted  to  try  the  rights  of  the  par- 
ties, that  the  damages  must  be  measured 
by  the  actual  injury,  although  there  mighl 
have  been  a  wanton  invasion  of  tlie  plain- 
tiff's rights.  In  Singleton  c.  Kennedy, 
9  B.  iNion.  222,  it  was  held,  that  in  an 
action  on  the  case  for  fraud,  in  the  sale 
of  personal  property,  tlie  jury  were  not 
authorized  to  assess  vindictive  daimiges. 
But  see  ^|iikcs  r.  English,  4  Sfrobli.  34. 
In  Bjniaid  v.  Poor,  21  Pick.  .'iTS,  it  was 
held,  in  an  action  on  the  case  against  the 
defendant,  for  i-irelcssly  and  negligently 
setting  fire  on  his  own  land,  whereby  the 
plainiill's  ])roiicr;y  on  ailjoining  land  wag 
destroyed,  that  it  was  not  material  whether 
the  proof  established  r/?-oss  n/i/liijeuee  or 
only  want  of  ordinary  care,  for  in  either 
CISC  the  plaintiffs  would  be  entitled  to  re- 
cover in  damages  the  actual  amount  of 
loss  sustained,  and  no  more,  in  the  form 
of  vindictive  damages  or  othei'wise.  But 
in  Whipple  v.  Walpole,  10  N.  H.  130,  it 
was  held,  that  in  cases  of  gross  negligence 
exemplary  damages  might  be  reeoVered. 
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exceeded.  And  generally,  in  these  cases,  and  in  actions  upon 
contract  or  on  tort,  when  no  actual  bad  motive  is  relied  upon, 
it  is  for  the  court  to  direct  the  jury  in  what  way,  or  by  what 
rule  or  measure  they  should  assess  the  damages.  Vindictive 
or  punitory  damages  can  not  be  allowed  on  a  mere  breach  of 
contract.  Nor  for  a  trespass  not  malicious  in  its  character,  (m) 
But  there  are  cases  which  seem  to  justify  the  remark  sometimes 
made  in  them  by  the  courts,  that  there  is  no  rule  by  which  the 
damages  can  be  measured,  and  they  must  be  left  to  the  dis- 
cretion of  the  jury,  (w)  And  in  such  cases  a  verdict  would  not 
be  disturbed  for  excess,  unless  it  indicated  wilful  perversity,  or. 
blinding  prejudice  or  passion,  or  an  entire  misapprehension  of 
the  merits  of  the  case  and  the  duty  of  the  jury,  (o) 


(m)  Gordon  v.  Brewster,  7  Wis.  355  ; 
Selden  v.  Cushman,  20  Cal.  56. 

(h)  In  Berry  v.  Vreeland,  1  N.  J.  183, 
Green,  C.  J.,  in  delivering  the  opinion  of 
tlie  court  in  an  action  of  trespass  quare 
clausum  fngit,  said  ;  "  The  court,  in  ac- 
tions of  trespass,  especially  for  personal 
torts,  when  damages  can  be  gauged  by  no 
fixed  standard,  but  necessarily  rest  in  the 
sound  discretion  of  the  jury,  interferes 
with  a  verdict  on  the  mere  ground  of  ex- 
cessive damans,  with  reluctance,  and 
never  except  in  a  clear  case.  But  when 
the  plaintiff'  complains  of  no  injury  to  his 
person  or  his  feelings  ;  wliere  no  malice 
is  shown  ,  where  no  right  is  involved  be- 
yond a  mere  qnestion  of  property ;  where 
there  is  a  clear  standard  for  a  measure  of 
damages,  and  no  difficulty  in  applying  it ; 
the  measure  of  damages  is  a  question  of 
law,  and  is  necessarily  under  tlie  control 
of  the  court."  See  also,  Leland  v.  Stone, 
10  Mass.  4C2,  per  Jackson,  J. ;  Farrand  v. 
Bouchell,  Harper,  87  ;  Alder  v.  Keighley, 
15  M.  &  W.  117;  Walker  v.  ymith,  1 
Wash.  C.  C.  15'2;  Wylie  v.  Smitherman, 
8  Ired.  236  ;  Commonwealth  v.  Sessions 
of  Norfolk,  5  Mass.  437,  per  Parsons, 
C.J. 

(o)  Hufkle  u.  Money,  2  Wilson,  205  ; 
Sharp  r.  Bricc,  2  W.  Bl.  942 ;  Williams 
jj.-Currie,  1  C.  B.  841;  Cook  v.  Hill,  3 
Sandf  331 ;  Woodruff  v.  Richardson,  20 
Conn.  238.  In  Huckle  v.  Money,  2  Wilson, 
206,  Pratt,  C.  J.,  said  :  "  The  law  has 
not  laid  down  what  shall  be  the  measure 
of  damages  in  actions  of  tort ;  the  measure 
is  vague  and  uncertain,  depending  upon 
a  vast  variety  of  causes,  facts,  and  circum- 


stances ;  torts  or  injuries  which  may  be 
done  by  one  man  to  another  arc  infinite  ; 
in  eases  of  criminal  conversation,  battery, 
imprisonment,  slander,  malicious  prose- 
cutions, etc.,  the  state,  degree,  quality, 
trade,  or  profession  of  the  party  injured, . 
as  well  as  of  the  person  who  did  the  injury, 
must  be,  and  generally  are,  considered  by 
the  jury  in  giving  damages  ;  the  few  cases 
to  be  found  in  the  books  of  new  trials  for 
torts,  show  that  courts  of  justice  have 
most   commonly   set   their  faces   against 

them It  is  very  dangerous  for  the 

judges  to  intermeddle  in  damages  for 
torts;  it  must  be  a  glaring  case  indeed  of 
outrageous  damages  in  a  tort,  and  which 
all  mankind  at  first  blush  must  think  so, 
to  induce  a  court  to  grant  a  now  trial  for 
excessive  damages."  The  same  rule  is 
acted  upon  by  the  courts  in  actions  for 
breach  of  promise  to  marry.  Clark  v. 
Pendleton,  20  Conn.  495 ;  Perkins  v. 
Hcrsey,  1  R.  I.  495.  But  in  all  these 
cases,  new  trials  are  granted  if  tlie  dam- 
ages are  clearly  excessive.  Chambei'S  v. 
Robinson,  2  Stra.  691  ;  Price  v.  Severn, 
7  Bing.  316;  Boyd  v.  Brown,  17  Pick. 
453;  McConnell  v.  Hampton,  12  Jolms. 
234  ;  Wiggins  v.  Coffin,  3  Storv,  1  ;  Col- 
lins V.  The  A.  &  S.  R.  R.  Co.'  12  Barb. 
492  ;  Diblin  v.  Murphv,  3  Sandf  19.  In 
Sliarp  !•.  Brice,  2  W.'Bl.  942,  De  Grey, 
C.  J.,  said  :  "  It  has  never  been  laid  down 
that  the  court  will  not  grant  a  new  trial 
for  excessive  damages  in  any  case  of  tort. 
It  was  held  so  long  ago  as  in  Comb.  357, 
that  the  jury  have  not  a  despotic  power  in 
such  actions.  The  utmost  that  can  be 
said  is,  and  very  truly,  that  the  same  riilo 
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From  all  injuries  the  law  implies  that  damages  are  sustained. 
If  the  injury  be  nothing  more  than  the  invasion  of  a  legal  right, 
the  law,  usually  at  least,  implies  nothing  more  than  nominal 
damages,  for  these  suffice  to  determine  the  question  of  right, 
and  more  will  not  be  given  unless  actual  injury  be  shown. 
But  the  actual  injuries  need  not  always  be  set  forth  in  the 
declaration.  K  the  injury  be  one  from  which  actual  loss,  suf- 
fering, or  mischief  must  necessarily  ensue,  this  the  law  will 
generally  infer,  and  it  need  not  be  specifically  alleged.  But 
that  which  occurs  directly  yet  not  necessarily  and  as  a  certain 
or  inevitable  consequence,  should,  as  a  general  rule,  be  spe- 
cifically stated,  and  then,  being  proved,  damages  may  be 
founded  upon  it.  (p)  Thus,  if  one  who  owes  money  refuses 
to  pay  it,  the  creditor  may  sue  and  declare  himself  damaged, 
without  specifying  in  what  way,  because  the  law  understands, 
that  when  one  cannot  get  money  which  is  due  to  him,  he  must 
sustain  loss.  So,  if  in  slander,  the  words  charge  an  indictable 
offence,  or  a  contagious  disease,  or  impute  insolvency  to  a  mer- 
chant, or  make  any  other  imputation  which,  if  believed,  must 
tend  to  exclude  a  man  from  society,  subject  him  to  punishment 
as  a  criminal,  or  interfere  with  his  lawful  occupation,  the  plain- 
tiff need  not  here  say  in  what  way  he  is  damaged,  for  the  law 
asserts  that  such  slander  as  this  must  be  injurious,  [q)     But  if 

does  not  prevail  upon  questions  of  tort,  as  J-,  in  delivering  the  opinion  of  the  court, 

of  contract.     In  contract  the  measure  of  said :  "  Witli  respect  to  the  damages,  the 

damages  is  generally  matter  of  account,  general  rule  in  questions  of  this  nature  is, 

and   the   damages  given  may  he  demon-  that  the  plaintiff  is  entitled  to  recover,  as 

strated  to  be  riglit  or  wrong.     But  in  lorts  a  recompense  for  his  injury,  all  the  dam- 

a  greater  latitude  is  allowed  to  the  jury,  ages  wliich  are  the  natural  and  proximate 

and  the  damages  must  be  excessive  and  consequence  of  the  act  complained  of.   (2 

ontrageom  to  require  or  warrant  a  new  Greenl.  Ev.  ^  2.'56.)     Those   which  neces- 

trial."     In  Letton  I'.  Young,  2  Met.  (Ky.),  sarili/  result  from  the  injury  are  termed 

5.'58,  the  court  say,  that  "  it  has  been  re-  general  damages,  and  may  be  shown  un- 

peatedly  held  by  this  court  that  a  new  trial  der  the  general  allegation  of  damages,  at 

should  not  be  granted  because  of  excessive  the   end   of  the   declaration.      But   such 

damages,  and  especially  in  actions  of  this  damages  as  are  the  natural,  although  not 

character   (slander),  unless   the  damages  the   necessary  result  of   the    injury,   are 

should  be  so  great  as  to  strike  the  mind  at  termed    special    damages,   and   must  be 

first  blush  as  having  been  superinduced  by  stated   in   the   declaration,   to   prevent  a 

passion  or  prejudice."  surprise  upon  the  defendant ;   and  being 

(/))  1  Chitty's  PI.  332  ;   Stevens  v.  Ly-  so  stated  may  be  recovered." 
ford,  7  N.  H.  360 ;   Furlong  v.  PoUeys,  (q)    Bacon's   Abr.   tit.    Slander,   (B) , 

30  Me.  491  ;   Bedell  v.  Powell,  13  Barb.  I    Stark   on   Slander,    10.     Sea   Whitle- 

183.     In  Vanderslice  V.  Newton,  4  Comst.  more  o.  Cutter,  1   Gallis.  429,  per   Story, 

130,  the  action  was  for  a  breach  of  a  con-  J. ;  Swan  v.  Tappan,  5  Cush   104. 
tract  to  tow  the  plaintiff's  boat.     Ruggles, 
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the  words  charged  are  of  other  matters,  and  the  defamation 
may  or  may  not  have  been  injurious,  the  plaintiff  must  now  set 
forth  specifically  the  damages  he  has  sustained,  and  either 
prove  them  as  alleged,  specifically,  or  prove  facts  from  which 
the  jury  may  infer  them.  (V)  These  damages  are  called  special 
damages.  They  are  such  consequences  of  the  injury  as  are 
both  actual  and  natural,  but  not  necessary. 


SECTION   V. 

OF  DIRECT,   OB  KEMOTE,   CONSEQUENCES. 

Damages  will  not,  in  general,  be  given  for  the  consequences 
of  wrong  doing,  which  are  not  the  natural  consequences,  be- 
cause it  is  only  for  them  that  the  defendant  is  held  liable. 
Thus,  if  he  has  beaten  the  plaintiff,  he  must  compensate  for  all 
the  evils  which  naturally  flow  from  the  beating,  whatever  they 
may  be ;  but  if  a  slight  bruise  has  been  so  ill-treated  by  a  sur- 
geon, that  extensive  inflammation  and  gangrene  have  super- 
vened and  a  limb  is  lost,  the  defendant  is  not  answerable  for 
this.  Nor,  on  the  same  principle,  ought  he  to  be  held  respon- 
sible if  the  same  consequences  follow  from  a  slight  bruise,  by 
reason  of  the  peculiarly  unhealthy  condition  of  the  plaintiff,  if 
the  defendant  had  no  means  of  knowing  this.  Still,  it  is  some- 
times difficult  to  draw  the  line  between  what  are  and  what  are 
not  the  natural  consequences  of  an  injury.  Always,  however, 
if  the   consequences  of  the  act  complained  of  have  been  in- 


(r)  Bacon's  Abr.  tit.  Slander,  (C).  where  the  plaintiff  was  refused  civil  treat- 
In  Beach  v.  Kanney,  2  Hill,  309,  it  was  ment  at  a  pul)lic-house ;  Olmsted  v.  Mil- 
AeH,  that  such  damages  must  be  peoinmry,  lor,  1  Wend.  506.  In  Bradt  v.  Tuwsley, 
and  that  proof  of  mere  mental  or  bodily  13  Wend.  253,  the  plaintiff  having  been 
suffering,  loss  of  society,  or  of  the  good  called  a  prostitute,  brought  her  action  of 
opinion  of  neighbors,  would  not  be  suffi-  slander,  alleging  a  special  damage,  loss 
cient.  But  it  has  been  held,  that  a  refusal  of  health,  and  a  consequent  derangement 
to  receive  the  plaintiff  as  a  visitor,  on  ac-  of  business  ;  the  defendant  demurred,  and 
count  of  the  slander,  was  sufficient  evi-  there  was  judgment  on  the  demurrer  for 
dence  to  support  an  allegation  of  special  the  plaintiff.  See  also,  Hartley  v.  Her- 
damage.  Moore  v.  Meagher,  1  Taunt,  ring,  8  T.  li.  130. 
39 ;  Williams  v.  Hill,  19  Wend.  305.     So, 
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creased  and  exaggerated  by  the  act,  or  the  omission  to  act,  of 
the  plaintiff,  this  addition  must  be  carefully  discriminated  from 
those  natm-al  consequences  of  the  act  of  the  defendant,  for 
which  alone  he  is  responsible.  If  the  plaintiiT  chooses  to  make 
his  loss  greater  than  it  need  have  been,  he  cannot  thereby  make 
his  claim  on  the  defendant  any  greater,  (s) 

It  is  an  ancient  and  universal  rule,  resting  upon  obvious  rea- 
son and  justice,  that  a  wrongdoer  shall  be  held  responsible  only 
for  the  proximate,  and  not  for  the  remote  consequences  of  his 
actions.  One  does  not  pay  money  which  is  due;  the  creditor, 
in  his  reliance  on  this  payment,  has  made  no  other  arrange- 
ments ;  he  is  therefore  unable  to  meet  an  engagement  of  his 
own ;  his  credit  suffers,  his  insolvency  ensues,  and  he  is  ruined. 
All  this  is  distinctly  traceable  to  the  non-payment  of  his  debt 
by  the  defendant;  yet  he  shall  be  held  liable  only  for  its 
amount  and  interest ;  causa  proxima,  iion  reniota,  spectatur ;  and 
the  proximate  cause  of  the  plaintiff's  insolvency  was  his  non- 
payment of  the  debt  he  himself  owed.  The  cause  of  this  cause 
was  the  defendant's  failure  to  pay  his  debt.  But  this  was  a 
remote  cause,  being  thrown  back  by  the  interposition  of  the 

(s)  Jliller!;.  Mariner's  Church,  7  Greenl.  is  the  orclinavy  measure  of  damage.  But 
51  ;  Walker  v.  EUi^,  I  Sneed,  515  ;  Davis  if  the  owner  suffers  the  window  to  remain 
V.  Fish,  1  Greene  (Iowa),  406  ;  Dorwin  v.  "without  repairing  a  great  length  of  time 
Potter,  5  Denio,  306.  In  Loker  v.  Da-  after  notice  of  tlie  fact,  and  his  furniture, 
mon,  17  l^iek.  284,  the  action  was  tres-  or  pictures,  or  otiier  valuable  articles,  sus- 
pass  for  removing  a  few  rods  of  fence,  tain  damage,  or  the  rain  beats  in  and  rots 
and  it  was  held,  that  the  proper  measure  of  the  window,  this  damage  would  be  too  re- 
damages  was  the  cost  of  repairing  it,  and  mute."  But  sec  Hcaney  k.  Heeney,  2 
not  tlie  injury  to  the  crop  of  the  sniise-  Dcnio,  625 ;  Green  !-.  Mann,  11  111. '613. 
qucnt  year,  arising  from  the  defect  in  the  So  in  actions  for  personal  injuries,  evi- 
fence,  it  appearing  that  such  defect  was  dence  is  admissible  in  mitigation  of  dam- 
known  to  tlie  plaintiff.  S/iaw),  C.J. ,  said  :  ages,  to  show  that  the  plaintiff  provoked 
"  In  assessing  damagi.'S.  the  direct  and  im-  the  injury,  or  otherwise  brought  it  upon 
mediate  <oiisc([nrn(*cs  of  the  injurious  act  himself.  Fraser  v,  Berkely,  7  C.  &  B. 
are  to  be  ngaiilcd,  and  not  remote,  specu-  621  ;  Watts  v.  Fraser,  7  id.  369;  Calcraft 
lative,  and  contingent  consequences,  which  v.  Harborough,  4  0.  &  P.  499.  But  the 
the  party  injured  mii;ht  cabiiy  have  avoid-  provocation  mast  have  been  so  recent  as 
ed  by  his  own  art.  Suppose  a  man  should  to  induce  a  presumption  that  the  injury 
enter  his  neighbor's  field  unlawfully,  and  was  inflicted  under  the  influence  of  it. 
leave  the  gate  open;  if,  before  the  o.^'ner  Lee  v.  Woolsey,  19  Johns.  319.  In 
knows  it,  cattle  enter  and  destroy  the  crop,  EvansviUe,  &c.  11.  R.  Co.  v.  Lowdenailk, 
the  trespasser  is  responsible,  lint  if  the  15  Ind.  120,  it  was  held,  that  where  aper- 
ovvner  sees  the  gate  open,  and  passes  it  son's  own  negligence  contributed  to  hia 
frequently,  and  wilfully,  and  obstinately;  death,  the  company  was  not  liable,  al- 
or,  through  gross  negligence,  leaves  it  open  though  guilty  of  negligence,  unless  so 
all  summer,  and  cattle  get  in,  it  is  his  own  gross,  as  to  imply  a  willingness  to  iiiflict 
folly.  So  if  one  throw  a  stone  and  break  the  injury, 
a  window,  the  cost  of  repairing  the  window 
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proximate  cause,  (t)  In  such  a  case  as  this  the  reason  of  the 
rule  is  plain  enough.  If  every  one  were  answerable  for  all  the 
consequences  of  all  his  acts,  no  one  could  tell  what  were  his 
liabilities  at  any  moment.  The  utmost  caution  would  not  pre- 
vent one  who  sustained  any  social  relations  from  endangering 
all  his  property  every  day.  And  as  very  few  causes  continue 
to  operate  long  without  being  combined  and  complicated  with 
others,  it  would  soon  become  impossible  to  say  which  of  the 
many  persons  who  may  have  contributed  to  a  distant  result 
should  be  held  responsible  for  it,  or  in  what  proportions  all 
should  be  held. 

We  must  then  stop  somewhere ;  but  the  question  where  we 
shall  stop  is  sometimes  one  of  great  uncertainty.  Not  only  is 
there  no  definite  rule,  or  clear  and  precise  principle  given  by 
which  we  may  measiue  the  nearness  or  remoteness  of  effect  in 
this  respect;  but  the  highest  judicial  authorities  are  so  directly 
antagonistic,  that  they  scarcely  serve  as  guides  to  lead  us  to  a 
conclusion.  For  example,  the  Court  of  King's  Bench,  and  the 
Supreme  Court  of  the  United  States,  decide  this  question  as  it 
is  presented  to  them  in  circumstances  of  almost  exact  similarity, 
in  precisely  opposite  ways,  (u)  We  have  been  disposed  to 
think  that  there  is  a  principle,  derivable  on  the  one  hand  from 
the  general  reason  and  justice  of  the  question,  and  on  the  other 
hand  applicable  as  a  test,  in  many  cases,  and  perhaps  useful, 
if  not  decisive,  in  ail.  It  is  that  every  defendant  shall  be  held 
liable  for  all  of  those  consequences  which  might  have  been  fore- 
seen and  expected  as  the  result  of  his  conduct,  but  not  for 
those  which  he  could  not  have  foreseen,  and  was  therefore  undc 

(()   Archer  v.  Williams,  2  Car.  &  K.  26.  this   question   we   cannot  but  prefer  the 

(u)  An  insured  vessel,  liavins:  sunk  an-  reasons  and  conclusions  of  the'  English 

otlier  vessel,   by  accidental  collision,  was  court.     The  maxim,  causa  proxima,  non 

sentenced  by  a  foreign  Admiralty  Court  reinota,  spedatur,   may   be    applied   with 

(actings-  on  a  peculiar  local  law),  to  pay  more  strictness  to  contracts  of  insurance, 

one  half  the  value  of  the  lost  vessel.     It  than  in  questions  respecting  damages,  but 

was  held  in  Peters  v.  The  Warren  Ins.  the  difficulty  and  uncertainty  in  its  appli- 

Co.  .3  Sumner,  389,  14  Peters,  99,  that  a  cation  are   equally  great   in   botli   ciises. 

peril  of  the  sea  was  the  proximate  cause  The  authority  of  Peters   o.  Warren  Ins. 

of  the  loss  of  the  sum  thus  paid,  and  that  Co.  is  much  lessened  by  the  later  cases 

the  insurers  were  liable  for  it.     The  very  of  Gen.  M.  Ins.  Co.  a.  Sherwood,  U  How. 

same  point  arose  about  the  same  time  in  352,  and  Matthews  v.  Howard  Ins.  Co. 

the  Court  of  King's  Bench,  and  received  a  1  Kern.  9.     See  2  Parsons  on  Maritime 

directly  opposite  adjudication.     De  Vaux  Law,  225-230. 
■).  Salvador,  4  A.   &  E.   420.     And  on 
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no  moral  obligation  to  take  into  his  consideration,  (v)  Tliere 
seems  little  reason  to  object  to  tiiis  rule  in  cases  where  the  act 
complained  of  was  voluntary  and  intentional.  And  if  it  be 
sa:id  that  where  the  act  is  wholly  involuntary,  as  where  the  de- 
fendant's ship  runs  down  another  at  anchor,  in  a  dark  night, 
there  is  no  reason  for  asldng  what  consequences  he  should  have 
expected,  when  he  had  not  indeed  the  least  thought  of  doing 
the  thing  itself,  it  may  be  answered,  that  even  here  it  will  gener- 
ally be  found,  that  the  consequences  which  at  the  time  would 
have  been  foreseen,  by  a  person  of  intelhgence  and  deliberate 
observation,  are  just  those  which  are  so  far  the  du-ect,  immedi- 
ate, and  natural  effects  of  the  act,  that  the  doer  of  the  act  ought, 
on  the  general  principles  of  common  justice,  to  be  held  respon- 
sible for  them.  Another  principle  distinctly  applicable  to  the 
question  whether  cause  of  "  damage  "  was  proximate  or  re- 
mote, is  this  :  did  the  cause  alleged  produce  its  effect  without 
another  cause  intervening,  or  was  it  made  operative  only 
through  and  by  means  of  this  intervening  cause  ?  We  appre- 
hend that  this  principle  is  involved  in  the  later  maxim  above 
quoted.  Remoter  means  only  "  removed,"  whereas  our  English 
word  "  remote  "  has  now  acquired  the  sense  of  "  distant."  But 
it  is  difficult,  and  perhaps  impossible,  to  lay  down  definite 
rules,  which  shall  have,  in  aU  cases,  practical  value  or  efficacy 
in  determining  for  what  consequences  of  an  injury  a  wrongdoer 
is  to  be  held  responsible,  (w) 


(v)  Greenland  i'.  Chaplin,  5  Exch.  243.  malice.  Pothier  on  Obligations  (by  Ev- 
In  Kigby  v.  Hewitt,  5  Exch.  240,  an  an.s),  Part  1,  c.  2,  art.  Ul,  p.  9U. '  See 
action  on  the  case  was  brought  for  an  in-  Williams  v.  Barton,  13  La.  410. 
jury  to  the  plaintitF,  from  the  negligent  (lo)  In  Harrison  v.  Berkley,  1  Strobh. 
driving  of  the  defendant's  omnibus.  Pol-  .548,  (Kard/mu,  J.,  said  :"  Every  incident 
lock,  C.  B.,  in  giving  the  opinion  of  the  will,  when  carefully  examined,"  be  found 
court,  said:  "I  am  disposed  not  quite  to  to  he  the  result  of  combined  causes,  and 
acquiesce  to  the  full  extent  in  the  propo-  to  be  itself  one  of  variou.s  causes  which 
sition,  that  a  person  is  responsible  for  all  produce  other  events.  Accident  or  design 
the  possible  consequences  of  his  negli-  may  disturb  the  oi'dinary  action  of  causes, 
gence.  I  wish  to  guard  against  laying  and  produce  unlooked  for  results.  It  ia 
down  the  pioposition  so  universally ;  but  easy  to  imagine  some  act  of  trivial  mis- 
of  this  I  am  quite  clear,  that  every  person  conduct  or  slight  negligence,  which  shall 
who  does  wrong,  is  at  least  responsible  do  no  direct  harm,  but  set  in  motion  some 
for  all  the  mischievous  consequences  that  second  agent  that  shall  move  a  third,  and 
may  reasonably  be  expected  to  result,  so  on  until  the  most  disastrous  conse- 
uiider  ordinary  circumstances,  from  such  quences  shall  ensue.  The  first  wrong- 
misconduct."  This  rule  appears  where  doer,  unfortunate  rather  than  seriously 
contracts  are   broken,   without   fraud   or  blamable,  cannot  be  made  answerable  for 
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Both   in   England   and   America,  it   is  generally   held,  that 
profits  are  not  to  be  included  in  the  injury  for  which  compen- 


all  these  consequences.     He  shall  not  an- 
swer for  those  which  the  party  grieved  has 
contributed   by   his   own  blamable  negli- 
gence or  wrong  to  produce,  or,  for  any 
which   such   party,    by   proper  diligence, 
might  have  prevented.     (Com.  Dig.  Ac- 
tion on  the  Case,  141,  B.  4  ;  11  East,  60; 
2  Taunt.  314  ;  7  Pick.  282.)     But  this  is 
a  very  insufficient  restriction  ;  outside  of 
it  would  often  be  found  a  long  chain  of 
consequence    upon    consequence.      Only 
the  ])roximate  consequences  shall  be  an- 
swered for.     (2  Greenleaf's  Ev.  §  210,  and 
cases   there   cited.)     The   difficulty  is  to 
determine   what   shall   come   within   this 
designation.     The  next  consequence  only 
is  not  meant,  whether  we  intend  thereby 
the  direct  and  immediate  result  of  the"  in- 
jurious act,  or  the  first  consequence  of 
that  result.     What  either  of  these  would 
be   pronounced    to   be,  would  often    de- 
pend upon  tlie  power  of  the  microscope 
with  which  we  should  regard  the  affair." 
The  general  character  of  the  adjudications 
upon  the  subject  may  be  gathered  from 
the  following  cases.     In  Ashley  v.  Hani- 
son,  1  Esp.  48,  Peake,  194,  a  performer 
employed  by  the  plaintiff  was  libelled  by 
the  defendant,  and  in  consequence  refused 
to  appear  upon  the  stage.     It  was  alleged 
as  special  damage  that  the  oratorios  had 
been  more  thinly  attended  on  that  account. 
It  was  held,  that  the  injury  was  too  remote, 
and,  per  Lord  Kenyon  :  "  If  this  action  is 
to  be  maintained  1  know  not  to  what  ex- 
tent the  rule  may  be  carried.     For  aught 
I  can  see  to  the  contrary,  it  may  equally 
be  supported  against  every  man  who  cir- 
culates the  glass  too  freely,  and  intoxi- 
cates  an  actor,  by  which  he  is  rendered 
incapable  of  performing  his  part  on  the' 
stage.     If  any  injury  has  happened,  it  was 
occasioned  entirely  by  the  vain  fears  or 
caprice  of  the  actress."     See  also,  Moore 
V.  Adam,  2   Chitty,  198;  Boyle  v.  Bran- 
don, 13  M.  &  W.  738  ;  Lincoln  c.  The  S. 
&  S.  B.  R.  Co.  23  Wend.  425 ;  Donnell 
V.  Jones,  13  Ala.  490  ;  Morrison  v.  Davis, 
20   Penn.   St.   171;  Denny  o.  New  York 
Central  R.  K.  Co.  13  Gray,  481.     It  was 
held,  that  an  action  for  slanderous  words 
not  in  themselves  actionable,  could  not  be 
maintained  on  the  ground  that  injury  re- 
sulted from  the  repetition  of  these  words 
by  a  third  person.   Ward  v.  Weeks,  7  Bing. 
211 ;  Stevens  «.  Hartwell,  11  Met.  542.    In 
Vicars  v.  Wilcocks,  8  East,  1,  the  defend- 


ant asserted  that  his  cordage  had  been  cut 
by  the  plaintiff,  in  consequence  of  which 
the  latter,  who  was  hired  for  a  time  certain, 
was    discharged  from  employment  by  his 
master.     It  has  been  held,  that  the  defend- 
ant was  not  liable  tor  damages  caused  by 
the  discharge,  and,  per  Lord  Ellenhormii/h  : 
"  The  special  damage  must   be  the  legal 
and   natui'al   consequence   of    the    words 
spoken,  otherwise  it  did  not  sustain  the 
declaration  ;    and  here  it  was   an  illegal 
consequence ;  a  mere  wrongful  act  of  the 
master ;  for  which  the  defendant  was  no 
more  answerable,  tiian  if,  in  consequence  o: 
the  words  spoken,  other  persons  had  after- 
wards assembled,  and  seized  the  plaintiff 
and  thrown  him  into  a  horse-pond,  by  way 
of  punishment  for  his  su[)posed  transgres- 
sion. And  his  Lordship  asked,  whether  any 
case  can  be  mentioned  of  an  action  of  this 
sort,  sustained  by  the  tortious  act  of  a  third 
person."     See  also,  Morris  v.  Langdale, 
2  B.  &  P.   284,   289  ;  Crain  v,  Petrie,  6 
Hill,  522 ;  Kendall  v.  Stone,  1   Seld.  14. 
But  the  decision  in   \'icars  v.  Wilcocks 
has  been  questioned  in  1  Stark.  Slander, 
205-207;    Green    !■.   Button,   2    Ciomp., 
M.   &   R.    707  ;   Coppin  v.  Braithvvnite,  8 
Jur.  875,  per  Parkr,  B.  ;  and  in  Keene  u. 
Dilkc,  4  Exch.  388,  it  was  held,  that,  "  if 
a  sheriff  wi'ongfuUy  seizes   goods    which 
are  afterwards  taken  from  him  by  another 
wrongdoer,  the  owner  of  the  goods  may, 
in  an  action  against  the  sheriff,  recover  as 
special   damage   the    amount  necessai'ily 
paid  to  the  other  wrongdoer,  in  order  to 
get  back  the  goods."     But  Aider-son,  B., 
distinguished  the  case  from  Vicars  p.  Wil- 
cocks,  by  remarking,  that  "  in  Vicars  o. 
Wilcocks   there  was   no  cause   of  action 
without  special  damage.     Here  it  is  only 
a  question  as  to  the  amount  of  damages." 
See  also,  Moody  v.  Baker,  5  Cowen,  351. 
In  actions  for  a  breach  of  wan'anly  this 
question   has   arisen.      In   Borradaile   v. 
Brunton,  8   Taunt.  535,  2  J.  B.  Moore, 
582,   the   defendant    sold   the  plaintiff  a 
chain  cable,  warranted    to  last  two  years, 
as  a  substitute   for  a  rope  cable  of  six- 
teen inches.     Within  two  years  the  cable 
broke   and   was    lost,   together   with   the 
anchor  attached  to  it.     It  was  held,  in  an 
action  for  breach  of  the  warranty,  that  the 
value  of  both  the  cable  and  anchor  could 
be   recovered.     In  Hargous   v.  Ablon,  5 
Hill,  472,  the  defendant  sold  cloth,  war- 
ranting   the    invoice    to   be   correct;    it 
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satioil  is  to  be  made.  Yet  those  would  seem  to  be  precisely 
those  consequences  which  the  owner  of  merchandise  did  ex- 
pect, and  the  loss  of  them  would  be  that  which  one  who  inter- 
fered with  the  owner,  as  by  unlawful  capture,  must  have  con- 
templated as  certain.  But  the  answer  is,  that  profits  are  ex- 
cluded, not  because  they  are  in  themselves  remote,  but  because 


proYCd  to  be  much  overstated,  and  in 
consequence,  the  duties  on  the  clotli,  when 
exported  to  a  foreign  market,  were  over- 
paid. It  was  held,  in  an  action  for  breach 
of  the  warranty,  that  the  excess  of  duties 
could  not  be  recovered  as  damages.  Cow- 
en,  J.,  said  :  "  The  only  question  before 
us,  therefore,  relates  to  the  amount  of 
damages  recoverable.  The  general  rule 
would  stop  with  awai'ding  to  the  plaintiff 
60  much  only  as  would  make  good  the 
difference  between  the  price  paid  and  the 
value  which  the  article  fell  short  in  con- 
sequence of  the  warranty  being  broken. 
A  wan-anty  or  promise  concerning  a  tiling 
being  general,  tliat  is  to  say,  not  having 
reference  to  any  purpose  for  which  it  is  to 
be  used  out  of  the  oidinary  course,  the 
law  does  not  go  beyond  tlie  general  mar- 
ket in  searcli  i"or  an  indemnit}"  against  its 
breach.  (See  Blanchard  v.  Eh  ,  ;il  Wend. 
342,  .347,  348;  Voorhees  v.  Earl,  2  Hill, 
288,  292,  a.)  The  exceptions  will  all  he 
found  to  lie  in  the  special  nature  of  the 
promise  or  warranty  itself,  oxpi'css  or  im- 
plied. Thus,  in  the  ease  of  Borradaile  v. 
Brunton  (2  J.  B.  Aloore,  582),  mentioned 
at  the  bar,  and  mainly  relied  on  ibr  tiie 
plaintiff,  the  warranty  was,  that  a  cable 
should  last  two  years.  It  failed  Ucforc,  in 
consequence  of  wbirli  tlie  anchor  was  lost. 
The  plaintiff  was  allowed  to  rcc()\cr,  not 
only  for  the  cable,  but  the  anchor ;  the 
court  saying  the  loss  of  the  last  was  con- 
sequential to  the  insutiiciencyof  the  cable. 
Where  goods  are  purchased  for  a  particu- 
lar market,  and  that  known  to  both  par- 
ties, the  damages  have  been  governed  by 
the  price  of  that  market.  (Bridge  v. 
Wain,  1  Stark.  504.)  But  where  the 
warranty  is  general,  an  accidental  dam- 
aue,  even  in  the  vendee's  own  affairs,  is 
not  regarded."  See  also,  Langridgo  v. 
Levy,  2  M.  &  W.  519,  4  id.  337.  In  an 
action  by  a  lessee  a^•ainst  his  lessor,  for 
refusing  to  allow  the  lessee  to  enter  upon 
the  demised  premises,  the  plaintiff"  is  enti- 
tled to  recover  the  damage  sustained  by 
him  in  his  removal  to  the  premises. 
Driggs  u.  Dwight,   17  Wend.  71 ;  Giles 


V.  O'Toole,  4  Barb.  261  ;  Johnson  u. 
Arnold,  2  Cush.  46 ;  Lawrence  v.  Ward- 
well,  6  Barb.  423.  Although  the  injury 
may  have  been  inflieted  by  the  immediate 
agency  of  a  third  person,  the  wrongdoer 
will  be  liable  if  his  wrongful  act  naturally 
led  to  the  injury  ;  as  where  the  defendant 
descended  in  a  lialloon  into  the  plaintiff's 
garden,  and  drew  to  his  assistance  a 
crowd,  who  trod  down  the  vegetables  and 
flowers,  the  defendant  was  held  liable  for 
these  injuries.  Guille  v.  Swan,  19  Johns. 
381  ;  Scott  V.  Shepherd,  2  W.  Bl.  892  ; 
Vanderburgh  v.  Truax,  4  Dcnio,  464 ; 
so  also,  if  caused  by  the  act  of  a  horse ; 
Gilb>-vtson  V.  Richardson,  5  C.  B.  502. 
See  also.  Lynch  v  Nirden,  1  Q.  B.  29.  A 
lapse  of  time  may  intervene  between  the 
wrongful  act  and  the  injury;  Dickinson 
!'.  Boyle,  17  Pick.  78.'  In  Tarleton  !'. 
M'Gawlcy,  Peake,  205,  the  defendant  was 
held  liable  for  firing  cannon  at  the  natives 
on  the  coast  of  Africa,  to  prevent  their 
trading  with  the  plaintiff.  Firing  near 
the  plaintiff's  decoy  pond,  to  frighten 
away  the  wild  fowl,  was  held  actionable 
in  Keelile  i).  Ilickeringill,  11  East,  574, 
note.  In  Watson  v.  A.  N.  &  B.  Railway, 
1  .T  .(ur.  4i8,  3  Eng.  L.  &  p:q.  497,  the  plain- 
tiff sent  a  i)lan  and  model  to  a  committee 
who  had  offered  a  prize  for  the  best  one  of 
the  kind.  By  the  negligence  of  the  com- 
mon carrier  it  did  not  arrive  in  season  to 
he  presented.  It  was  held,  that  the  chance 
of  obtaining  the  prize  could  not  be  con- 
sidered in  assessing  the  damages.  Where 
the  plaintiffs  horses  escaped  into  the 
defendant's  fleld,  in  consequence  of  a  de- 
fect in  his  fence,  and  were  there  killed  by 
the  falling  of  a  haystack,  which  it  was 
alleged  was  kept  in  an  improper  and  dan- 
gerous manner,  the  defendant  was  held 
liable  for  the  loss  of  the  horses.  Powell 
V.  Sahsbury,  2  Young  &  J.  391.  The 
expense  of  searching  for  property  wrong- 
fully taken  has  been  held  recoverable  is 
special  damage,  in  an  action  on  the  case 
for  the  taking  of  the  property.  Benm'ti 
0.  Lockwood,  20  Wend  223. 
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they  depend  wholly  upon  contingencies,  which  are  so  many,  so 
various,  and  so  uncertain ;  as  the  arrival  of  goods,  the  time, 
place,  and  condition  of  arrival,  the  state  of  the  market  at  that 
moment,  and  the  like,  that  it  would  be  impossible  to  arrive  at 
any  definite  determination  of  the  actual  loss,  by  any  trust- 
worthy method.  And  the  future  profits  of  a  business  which 
has  been  inten-upted  by  the  defendant,  are  open  also  to  the  ob- 
jection of  remoteness  as  well  as  uncertainty,  {z)     But  where 


(x)  Tho  probable  profits  of  n,  voyage 
have  not  been  allowed  as  damages,  when 
it  has  been  broken  up  by  the  illegal  cap- 
ture of  the  vessel.  The  schooner  Lively, 
1  GaUis.  315;  The  Amiable  Nancy,  3 
Wheat.  .')4(;,  560  ;  La  Amistad  de  Rues,  5 
Wheat.  3S.'5 ;  or  by  a  collision  occasioned 
by  the  fault  of  the  defendant;  Fitch  v. 
Livingston,  4  Sandf.  492,  514;  Cummins 
V.  Spruance,  4  Uarring.  315;  Steam- 
boat Co.  V.  Whillden,  4  id.  233  ;  Finch  n. 
Brown,  13  Wend.  601  ;  or  by  legal  attach- 
ment of  the  ship;  Boyd  v.  Brown,  17 
Pick.  453.  In  Smith  v.  Condry,  1  How. 
28,  35,  Taney,  C.  J.,  said  :  "  It  has  been 
repeatedly  decided,  in  cases  of  insurance, 
that  the  insured  cannot  recover  for  the 
loss  of  probable  profits  at  the  port  of  des- 
tination, and  that  the  value  of  the  goods 
at  the  place  of  shipment  is  the  measure  of 
compensation.  There  can  be  no  good 
reason  for  establishing  a  different  rule  in 
csL'ies  of  loss  by  collision.  It  is  the  actual 
damage  sustained  by  the  party,  at  the 
time  and  place  of  the  injury,  that  is  the 
measure  of  damages."  But  see  Wilson 
V.  Y.  N.  &  B.  R.  R.  Co.,  at  nisi  prim,  cited 
18  Eng.  L.  &  Eq.  557,  note.  And  in  The 
Narragansett,  1  Blatchf  C.  C.  211  (a  case 
in  admiralty),  the  value  of  the  services  of 
the  vessel,  while  undergoing  necessary  re- 
pairs for  injuries  received  by  collision, 
was  allowed  as  a  part  of  the  damages  sus- 
tained by  her  oVners.  See  also,  William- 
son 0.  Barrett,  13  How.  101,  and  1  Far- 
sons  on  Maritime  Law,  204.  It  was  hdd, 
in  an  action  by  the  builder  of  a  steamboat 
for  its  price,  that  the  owner  could  not  re- 
coup the  amount  of  profits  which  would 
probably  have  arisen  from  ti'ips,  which 
were  prevented  by  defects  in  the  construc- 
tion of  tho  boat.  Blanchard  v.  Ely,  21 
Wend.  342.  See  Taylor  v.  Maguiie,  13 
Mo.  517  ;  Davis  v.  Tallcot,  2  Kern.  184. 
In  an  action  against  a  lessor,  for  refusing 
to  allow  the  lessee  to  enter  upon  the  de- 
mised   premis«JS,    the    profits   which   tho 


lessee  might  have  made  in  his  business, 
had  he  occupied  the  premises,  cannot  be 
recovered  as  damages.  Giles  v.  O'Toole, 
4  Barb.  261.  In  an  action  for  the  breach 
of  a  contract  to  make  and  deliver  cert:iin 
machinery  within  a  certain  time,  the 
profits  which  might  have  accrued  from 
the  manufacture  of  an  article  with  tho 
machinery,  had  the  contract  not  been 
broken,  cannot  be  considered  in  estimating 
the  profltji.  Freeman  v.  Clute,  3  Barb. 
424.  So  in  Hadley  v.  Baxendale,  9  Exch. 
341,  26  Eng.  L.  &  Eq.  398.  A  com- 
mon carrier  contracted  with  a  miller  to 
carry  for  hire  two  pieces  of  iron,  forming 
the  broken  shaft  of  a  mill,  and  deliver  tho 
same  to  an  artificer,  to  serve  as  a  model 
for  a  new  one.  A  shaft  being  indispen- 
sable to  the  working  of  the  mill,  and  the 
miller  not  having  another,  the  mill  neces- 
sarily remained  idle  until  the  new  shaft 
could  be  supplied,  but  of  this  the  carrier 
was  not  aware.  He  did  not,  however, 
deliver  the  iron  to  the  artificer  within  a 
reasonable  time,  and,  a  delay  having  con- 
sequently arisen  in  the  delivery  of  the  new 
shaft,  he  was  sued  by  the  miller  for  a  breach 
of  his  agreement.  Held,  that  the  plaintiff 
could  not  recover  as  damages  the  loss  of 
profits  incurred  by  the  stoppage  of  the 
mill;  and  Alderson,  B.,  said:  "  We  think 
the  proper  rule  in  such  a  case  as  the  pres- 
ent is  this  :  Where  two  parties  have  made 
a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  con- 
tract should  be,  either  such  as  may,  fairly 
and  reasonably,  be  considered  arising 
naturally,  that  is,  according  to  the  usual 
course  of  things,  fi-om  such  breach  of  con- 
tract itself,  or,  such  as  may  reasonably  ho 
supposed  to  have  been  in  the  contemjjla- 
tion  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now,  if  the  special  circum- 
stances, under  which  the  contract  was 
actually  made,  were  communicated  by  the 
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profits  are  not  liable  to  either  of  these  objections,  there  they 
should  be  admitted,  as  giving  a  right  to  compensation  in  dam- 
ages. This  admission  seems,  however,  in  general,  to  be  limited 
to  cases  in  which  the  profits  are  the  immediate  fruit  of  the  con- 
tract, and  are  independent  of  any  collateral  engagement  or 
enterprise,  entered  into  in  expectation  of  the  performance  of  the 
principal  contract,  (y)     In  some  instances,  the  courts  have  gone 


plaintiff  to  the  defendiint,  and  thus  known 
to  lioth  parties,  tlie  damages,  resulting 
from  tlie  breach  of  sucli  a  contract,  which 
tliey  would  reasonably  contemplate,  would 
be,  the  amount  of  injury  which  would  or- 
dinarily follow  from  a  breach  of  contract 
under  those  special  circumstances,  so 
known  and  communicated.  But,  on  the 
other  hand,  if  those  special  circumstances 
were  wholly  unknown  to  tlie  party  break- 
ing the  contract,  he  at  the  most  could  only 
be  supposed  to  have  had  in  his  contem- 
plation the  amount  of  injuries  which 
would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach 
of  contract.  For  liad  tbe  special  circum- 
stances been  known,  the  parties  might 
have  especially  jirovided  for  the  breach  of 
contract,  by  special  terms  as  to  the  dam- 
ages in  that  case,  and  of  this  advantage 
it  would  be  very  unjust  to  deprive  them." 
But  in  Waters  v.  Towers,  8  Exch.  401,  20 
Eng.  L.  &  Eq.  410,  where  tlie  action  was 
for  the  non-fulfilment  of  a  contract  to  fur- 
nish machinery  in  a  reasonable  time,  it 
was  held,  that  tbe  jury  might  assess  dama- 
ges for  loss  of  profits  to  be  derived  from 
contracts  witb  third  jiarties,  if  tbe  jury  lic- 
lieved  ttiat  such  prohts  would  have  been 
obtaiired.  But  tbe  loss  of  profits  was  set 
fortii  in  the  declaration.  A  vendee  of 
property  cannot  recover  against  the  ven- 
dor, in  an  action  for  a  breaeii  of  tlie  con- 
tract to  sell,  damages  on  account  of  an 
advantageous  contract  of  resale,  made  liy 
tbe  vendee  'vicb  a  third  person.  Lawrence 
V.  Wardwell,  6  Barli.  4-J,-J.  In  Will.crt  /•. 
Tlie  New  Yoik  aiid  Erie  Railroad  Co.  19 
Barlj.  .'3(1,  it  was  held,  that  in  an  action 
ngaiiisttliedcfendants  for  negligence  in  not 
con\'e\ing  a  quantify  of  butter  to  market 
witliiii  a  reasonable  time,  the  jjlaintitfs 
cannttt  recover,  as  damages,  the  difference 
between  tlie  price  of  butter  at  tbe  time  it 
should  have  been  delivered  and  its  price 
at  the  time  when  the  butter  in  question 
was  in  fact  delivered.  But  evidence  of 
the  amount  of  probable  profits,  litis  some- 


times been  admitted,  not  as  a  measure  of 
damages,  but  to  aid  the  jury  in  estimating 
the  loss.  M'Neill  u.  Eeid,  9  Bing.  68; 
Ingram  u.  Lawson,  6  Bing.  N.  c.  212; 
DonnoU  v.  Jones,  17  Ala.  689. 

(y)  Thus,  where  a  party  refuses  to  fulfil 
a  contract,  the  other  party  may  recover  as 
damages  the  difference  between  the  sum 
he  was  to  be  paid  for  performing  it  and 
what  it  would  have  cost  him  to  complete 
it.  In  iVIasterton  v.  Mayor  of  Brooklyn, 
7  Hill,  61,  the  plaintiff's  agreed  to  furnish 
the  marble  necessary  for  a  public  building 
at  a  specified  sum.  The  defendants  sus- " 
pended  operations,  and  the  plaintiffs  were 
thereby  prevented  from  furnishing  the  full 
amount.  An  action  of  covenant  was 
brouglit.  Kilsuii,  C.  J.,  said  :  "  When 
the  books  and  cases  speak  of  the  profits 
anticipated  from  a  good  bargain,  as  mat- 
ters too  remote  and  uncertain  to  be  taken 
into  the  account  in  ascertaining  the  meas- 
ure of  damages,  they  usually  have  relation 
to  dependent  and  collateral  engagements, 
entered  into  on  the  faith  and  in  expecta- 
tion of  the  performance  of  the  principal 
contract.  The  performance  or  non-per- 
formance of  the  lattci'  may  and  often 
doubtless  does  exert  a  material  influence 
upon  the  collateral  enterprises  of  the 
party  ;  and  the  same  may  be  said  as  to  his 
general  affairs  and  Imsincss  transactions. 
But  the  influence  is  altogether  too  remote 
anil  subtile  to  be  readied  by  legal  proof  or 
judicial  investigation.  But  profits  or  ad- 
vantages which  are  the  direct  and  imme- 
diate fruits  of  tbe  contract  entered  into 
bcLweeii  tbe  parties,  stand  upon  a  different 
footing.  These  are  ))art  and  parcel  of  the 
contract  itself,  enteriiiL'  into  and  constitut- 
ing a  portion  of  its  very  elements  ;  some- 
thing stipulated  for,  tbe  right  to  tbe  enjoy- 
ment of  which  is  just  as  clear  and  plain  as 
to  the  fulfilment  of  any  other  stipulation. 
They  are  jiresumed  to  have  been  taker, 
into  consideration  and  deliberated  upon 
before  the  contract  was  made,  and  formed 
perhaps  the  only  inducement  to  the  ar- 
ragomont The  contract  here  i» 
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so  far,  in  efTect,  as  to  allow,  as  damages,  the  amount  of  the 
profits  which  would  probably  have  arisen  from  contracts  that 
depended  upon  the  performance  of  the  principal  contract,  (z) 
And  it  is  said  by  the  Supreme  Court  of  the  United  States,  that 
evidence  of  the  value  of  the  business  which  plaintiff  was  dis- 
qualified to  perform,  by  the  act  or  neglect  of  the  defendant,  may 
be  received  as  a  measure  of  damages,  (a) 

The  general  principle  as  to  remoteness,  has  been  applied  to 
cases  were  sureties  were  put  to  extraordinary  loss  and  incon- 
venience, on  account  of  the  obligations  of  their  suretyship ;  and 


for  the  delivery  of  marble  wrought  in  a 
particular  manner,  so  as  to  be  iittod  for 
use  in  the  erection  of  a  certain  bu'Winj;. 
The  plaintiff's  claim  is  substantially  one 
for  not  accepting  goods  bargained  and 
sold ;  as  much  as  if  the  subject-matter  of 
the  contract  had  been  bricks,  rough  stone, 
or  any  other  article  of  commerce  used  in 
the  process  of  building.  The  only  diffi- 
culty or  cmban-assment  in  applying  the 
general  rule,  grows  out  of  the  fact  that 
the  article  in  question  does  not  appear  to 
have  any  well-ascertained  market  value. 
But  this  cannot  change  the  principle 
which  must  govern,  but  only  the  mode  of 
ascertaining  the  actual  value  of  the  arti- 
cles, or  rather  the  cost  of  the  party  pro- 
ducing it.  Where  the  article  has  no  mai-- 
ket  value,  an  investigation  into  the  con- 
stituent elements  of  the  cost  to  the  pai-ty 
who  has  contracted  to  furnish  it,  becomes 
necessary ;  and  tliat  compared  with  the 
contract  price  will  afford  the  measure  of 
damages."  See  Fox  v.  Harding  7  Cash. 
516.  Tlie  N.  Y.  &  H.  R.  Co.  v.  Story,  6 
Barb.  419;  Lawrence  v.  WardwoU,  6  id. 
423 ;  Seaton  v.  The  Second  Municipality, 
3  La.  An.  44 ;  Goodloe  v.  Rogers,  9 
id.  273.  The  principle  laid  down  in 
Masterton  v.  Mayor  of  Brooklyn,  was 
approved  in  the  Supreme  Courts  of  tlie 
United  States,  in  P.  W.  &  B.  R.  R.  Co.  v. 
Howard,  13  How.  307,  344.  Curtis, 
J.,  in  delivering  the  opinion  of  the  court, 
said  :  "  Actual  damages  clearly  include 
tlie  direct  and  actual  loss  which  the  plain- 
tiff sustains  propter  rem  ipsam  non  habitam. 
And  in  csxse  of  a  contract  like  this,  that 
loss  is,  among  other  things,  tlie  difference 
between  the  cost  of  doing  the  work  and 
the  price  to  be  paid  for  it.  This  difference 
is  the  inducement  and  real  consideration 
H-hich  causes  the  contractor  to  enter  into 
the  contract.     For  this  he  spends  iiis  time, 


exerts  his  skill,  uses  his  capital,  and  as- 
sumes the  risks  which  attend  the  enter- 
prise. And  to  deprive  him  of  it  when 
the  other  party  has  broken  the  contract, 
and  unlawfully  put  an  end  to  the  work, 
would  be  unjust.  There  is  no  rule  of  law 
which  requires  us  to  inflict  this  injustice. 
AVherever  profits  are  spoken  of  as  not  a 
subject  of  damages,  it  will  be  found  that 
something  contingent  upon  future  bar- 
gains, or  speculations,  or  states  of  market, 
are  referred  to,  and  not  the  difference  be- 
tween the  agreed  price  of  something  con- 
tracted for  and  its  ascertainable  value,  or 
cost.  See  IMasterton  v.  Mayor  of  Brook- 
lyn, 7  Hill,  61,  and  cases  there  referred 
to.  We  hold  it  to  be  a  clear  rule,  that 
the  gain  or  profit  of  which  the  contractor 
was  deprived,  by  the  refusal  of  the  com- 
pany to  allow  him  to  proceed  with  and 
complete  the  work,  was  a  proper  subject 
of  damages." 

(c)  In  Clifford  v.  Richardson,  18  Vt. 
620,  the  defendant  put  machinery  into 
the  plaintiff's  mill  in  an  unskilful  man- 
ner, whereby  he  lost  the  use  and  profit  of 
the  mill  for  a  long  space  of  time,  and  was 
put  to  great  expense  in  repairing  the  ma- 
chinery. It  was  held,  that  both  the  loss 
of  the  use  of  the  mill,  and  the  expense 
of  repairs,  were  to  be  compensated  for 
in  damages.  See  Green  v.  Mann,  II 
III.  613;  White  v.  Moseley,  8  Pick. 
356.  In  Thompson  v.  Shattiick,  2  Met. 
615,  the  defendant  had  covenanted  to 
keep  in  repair  half  of  the  plaintiff's  mill- 
dam  ;  it  was  held,  that  a  loss  of  pi-ofits 
occasioned  by  a  delay  in  repairing  could 
not  be  recovered,  as  the  plaiiitiff  might 
have  made  the  repairs  immediately,  at  the 
defendant's  expense.  But  see  Blanchard 
t,.  Ely,  21  Wend.  342,  supra,  n.  (:;:). 

(a)  Nebraska  City  v.  Campbell,  2 
Black,  590 
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it  is  held,  that  they  can  recover  only  what  they  have  paid,  with 
interest,  and  necessary  expenses,  (b)  As  a  general  rule,  a  surety 
for  the  payment  of  money  cannot  sue  his  principal,  until  he  pays 
the  debt,  (c)  And  if  there  be  no  express  contract  between  the 
principal  and  surety,  it  would  seem  that  the  only  remedy  for 
the  latter  is  assumpsit  for  money  paid,  in  which  only  the  money 
actually  paid,  with  interest,  can  be  recovered.  But  the  prin- 
cipal may  give  the  surety  a  distinct  promise  to  pay  money 
or  do  sonic  specific  act,  and  then  the  surety  may  have  an  action 
before  he  pays  any  thing  for  his  principal.  Thus,  if  one  is 
surety  for  another,  who  is  bound  to  pay  a  third  party  a  certain 
sum  at  a  certain  time,  and  the  principal  promises  the  surety 
that  he  will  pay  that  sum  at  that  time,  so  as  to  discharge  the 
surety,  if  he  fails  to  pay  it  so  that  the  surety  becomes  liable,  the 
surety  may  recover  from  the  principal  on  his  promise,  before 
the  surety  pays  the  debt ;  (d)  and  if  the  principal  agree  with  the 
surety  to  pay  the  debt  at  a  certain  time,  and  fail  to  pay  it  at 
that  time,  the  surety  may  thereupon  recover  the  whole  amount 
of  the  debt  without  showing  any  actual  damage,  (e)  If  the 
promise  of  the  principal  to  the  surety  be  only  to  indemnify  and 
save  him  harmless,  it  seems,  th^t  if  the  surety  sees  fit  to  bring 
an  action  on  this  promise,  before  paying  the  debt  of  the  prin- 
cipal, he  cannot  maintain  it,  unless  he  can  show  that  he  has 
given  his  own  notes,  or  made  other  arrangements  in  the  way  of 
acknowledging  and  securing  the  debt,  which  are  equivalent  to 
its  payment.     From  the  current  of  authority,  and  from  reason, 

(6)  In  Ilivydcn  c.  Cabot,  17  Jlass.  169,  And  see  Low  v.  Archer,  2  Kern.  277  ; 

the   action   was   assumpsit,  by   a   Burety  JJolph  v.  White,  id.  296. 
against  liis  princi])al,  on  a  written  promise         (c)  Taylor  i'.  Mills,  Cowp.  525  ;    Pow- 

of  indemnity.     Parker,  C.  J.,  said  :  "  The  ell  v.  Smith,  8  Jolins.  249. 
common  construction  of  such  a  contract         (d)  Cutler  v.  Southern,  1  Wras.  Saund. 

is,  that  if  tlie  surety  is  obliged  to  pay  tlie  116,  n.  ( 1 ) ;  Holmes  v.  Rhodes,  1  B.  &  P. 

bond,  by  suit  or   otherwise,  the  principal  638  ;  Hodgson  o.  Bell,  7  T.  R.  97  ;  Port 

shall  repay  him  the  sum  he  has  been  obli-  v.   Jackson,    17  Johns.   339;    Tliomas  u. 

ged   to  advance,  together  witli   all  such  Allen,   1   Hill,    14.i ;   Churchill   v.  Hunt, 

rca-;onable  expenses  as  lie  may  hare  been  .3    Denio,    321 ;    Gilbert    v.    Wiman,    1 

obliged  to  incur,  and  which  may  be  con-  Comst.    550  ;    Lathrop    v.    Atwood,   21 

sidered   as  the  iicicssary  consequence  of  Conn.  117. 

the  neglect  of  the  jjrincipal  to  discharge         (e)  Loosemore  o.  Radford,  9  M.  &  W. 

his   own   debt.      But   extraordinary  ox-  657;   Roliinson  i-.  Robinson,  Q.  B.  1855, 

pcnscs,  wliich  might  have  been  avoided  by  29  Eng.  L.  &  Eq.  212  ;    Ex  parte  Negus, 

payment  of  the    money,  or   remote  and  7  Wend.  499  ;  Churchill  v.  Hunt,  3  Denio, 

unexpected  consequences,  are  never  con-  321  ;    Lethbridge  c.  Mytton,  2  B.  &  Ad. 

sidered   as  coming  within  the  contract."  772;  Port  u.  Jackson,  17  Johns.  239. 
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It  may  be  regarded  as  a  general  rule,  if  not  a  universal  one, 
that  where  one's  obligation,  whether  express  and  voluntary,  or 
implied,  or  created  by  law,  is  only  indirect  and  collateral,  there 
IS  no  cause  of  action,  or  at  least  no  right  to  recover  actual  com- 
pensation, unless  there  has  been  an  .actual  damage  arising  &om 
an  actual  discharge  of  the  obligation.  (/) 


SECTION    VI. 

OF  THE  BEBACH  OF  A  CONTRACT  THAT  IS  SEVERABLE  INTO  PARTS. 

It  may  happen  that  the  injury  complained  of  is  the  breach  of 
a  contract  that  extends  over  a  considerable  space  of  time,  and 
includes  many  acts ;  or  it  is  a  tort  divisible  into  many  parts. 
The  question  then  arises  whether  the  action  should  be  for  the 
whole  breach  or  the  whole  tort,  and  damages  be  given  accord- 
ingly. This  must  depend  upon  the  entirety  of  the  contract  or 
of  the  tort.  If  it  be  a  whole,  formed  of  parts  which  are  so  far 
inseparable  that  if  any  are  taken  away  there  is  no  completed 
breach  or  tort  left,  all  must  be  included  in  the  demand  and  in 
the  damages,  (g)     But  if  they  are  separable  into  many  distinct 

{/)  Gilbert  v.  Wiman,  1  Comst.  550 ;  to  furnish  to  the  obligee  and  his  wife  all 

Rodman  v.  Heddon,   10  Wend.  498.     In  necessary  naeat,  drink,  lodging,  washing,  , 

Lathrop  !).  Atwood,  21   Conn.- 117,  123,  clotlies,  "&c.,  during  both  and  each  of  their  ' 

Church  C.  J.,  said;    "We  think  an  ex-  natural  lives,  was  an  entire  contract,  and 

amination  of  the   cases   will  show  these  that  a  failure  by  the  obhgor  to  provide  for 

reasonable  doctrines;  that,  if  a  condition,  the  obligee  and  his  wife,  according  to  the 

covenant,  or  promise,  be  only  to  indemnify  substance   and    spirit   of   the    covenant, 

and  save  harmless  a  party  from  some  con-  amounted  to  a  total  breach  ;  and  that  full 

sequence,  no  action  can  be  sustained  for  and  final  damages  should  be  recovered, 

the  liability  or  exposure  to  loss,  nor  until  for  the  future  as  well  as  the   past.     In 

actual   damage,   capable  of  appreciation  Iloyalton  v.  The  R.  &  W.  Turnpike  Co. 

and  estimate,  has  been  sustained  by  the  14  Vt.  311,  the  defendants  agreed  to  keep 

plaintiff.     But  if  the  covenant  or  promise  a  bridge  in  repair  for  twenty  years,  on  the 

be,  to  perform  "some  act  for  the  plaintiff's  plaintiff's  paying  liim  twenty-five  dollars  a 

benefit,  as  well  as  to  indemnify  and  save  year.      The   money   was   paid    and   the 

him  harmless  from  the  consequences  of  bridge  kept  in   repair,  according   to  the 

non-pcrformancc,  tlie  neglect  to  perform  agreement,  for  eight  yca)s,  when  the  de- 

the  act,  being  a  breach  of  contract,  will  fendant  ceased  to  repair,  and  the  action 

give  an  immediate  right  of  action."  was  then  brought.    Redfield,  J.,  said,  that 

[g)  Hambleton  w.  Veere,  2  Saund.  169,  the  jury  should  "  assess  the  entire  damages 

note  ;  Masterton  v.  The  Mayor  of  Brook-  for  the  remaining  twelve  years."     See  our 

lyn,  7   Hill,    61.     In   Shaffer  v.   Lee,  8  remarks  on  entirety  of  contracts,  with  th» 

Barb.  412,  after  an  elaborate  review  of  the  notes,  vol.  2,  pp.  517-520. 
cases,  it  was  held,  that  a  bond  conditioned 
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breaches  or  torts,  then  an  action  may  be  brought  as  if  each 
stood  alone,  and  damages  recovered,  (h)  There  would  seem, 
however,  to  be  this  qualification  to  this  rule.  If  there  are  many- 
parts  of  the  contract,  and  some  have  been  broken,  and  others 
not  yet ;  as  if  money  was  to  be  paid  on  the  first  of  every  month 
for  two  years,  and  one  year  has  expired  and  nothing  has  been 
paid,  the  creditor  may  bring  his  action  for  one  or  more  of  all 
the  sums  due,  and  recovering  accordingly,  may,  when  the  others 
fall  due  and  are  unpaid,  sue  for  them,  (i)  But  if  at  any  time 
he  sues  for  a  part  only  of  the  sums  due,  a  judgment  will  be  held 
to  be  satisfaction  of  all  the  sums  which  could  have  been  in- 
cluded in  that  action,  and  were  due  and  payable  by  the  terms 
of  that  contract ;  and  therefore  no  further  suit  can  be  main- 
tained on  any  of  them,  (j)     The  reason  for  this  rule  is  the  pre- 


(A)  Grain  v.  Beach,  2  Barb.  120;  Bris- 
towo  I'.  Fairclou),'h,  1  Man.  &  G.143 ;  Clark 
V.  Jones,  1  Dcnio,  iiie;  Puckett  v.  Smith, 
5  Strobh.  26  ;  fiiipra,  note  (r/),  and  cases 
cited.  In  Grain  u.  Beach,  2  Barb.  120, 
the  defendants  had  covenanted  to  keep  a 
certain  gate  in  repair,  and  to  use  common 
care  in  shutting  it,  and  iu  passing  and  re- 
passing the  same;  it  was  held,  that  if  the 
gate  should  be  suffered  to  be  out  of  repair, 
or  sliould  be  allowed  tp  remain  open  by 
the  defendants,  the  damages  in  an  action 
for  the  breach  of  their  covenant  would  be 
determined  Ijy  the  amount  of  tlie  plaintiff's 
Io-:<,  by  moans  of  the  breacli  proved  on 
the  trial  of  the  cause,  and  that  the  recovery 
tliereuf  would  be  no  bar  to  a  future  action 
for  a  renewed  breacli  of  the  covenant, 
s.  c.  in  Error,  2  Corast.  86.  Wriiilit,  J,, 
said  :  "  To  constitute  an  effectual  bar,  tlie 
cause  of  action  in  the  former  suit  should 
be  identical  with  that  of  the  present.  It 
is  the  same  cause  of  action  wiiere  tlie  same 
evidence  will  support  both  tlio  actions, 
although  they  happen  to  be  grounded  on 
different  writs.  Kice  v.  King,  7  Johns. 
20.  But  the  evidence  in  both  actions  may 
be  m  ;)ari  the  same;  yet  the  suliject-mat- 
ter  essentially  different,  and  iu  sucb  case 
tliere  is  no  bar.  For  example,  if  money 
be  awarded  to  be  paid  at  different  times, 
as.^umpsit  will  lie  on  the  award  for  each 
sum  as  it  becomes  due.  So.  on  an  agree- 
ment to  pay  a  sum  of  money  by  instal- 
ments, an  action  will  lie  to  recover  each 
instalment  as  it  betomcs  due.  In  covenant 
for  non-payment  of  rent,  or  of  an  annuity 
payable  at  different   times,   the   plaintiff 


may  bring  a  new  action  toties  quoties,  as 
often  as  the  respective  sums  become  due 
and  payable ;  yet  in  each  of  these  exam- 
ples, the  evidence  to  support  the  different 
actions  is  in  part  the  same.  In  this  case, 
the  same  covenant  was  the  foundation  of 
both  actions ;  tlie  same  evidence,  there- 
luic,  in  ])art,  is  alike  common  to  both; 
but  there  is  this  difference  ;  in  the  former 
suit  the  breach  was  assigned,  and  the 
actual  damages  laid  as  having  accrued 
prior  t'j  the  coinmencement  thereof;  in 
the  pre-;cnt,  dam.igcs  are  sought  to  be  re- 
covered for  a  breach  subseipient  to  such 
former  action.  In  the  present  action  the 
plaintiff  could  not  have  recovered  for 
damages  that  had  accrued  prior  to  the  first 
suit,  for  he  is  not  permitted  to  split  up  an 
entire  demand,  and  bring  several  suits 
thereon  ;  but  he  may  sliow  a  breach  sub- 
sequent to  the  former  suit,  and  recover  the 
actual  damages  arising  from  such  subse- 
quent breach. 

(i)  Cooke  V.  Whorwood,  2  Saund.  337. 
In  Ashford  t.  Hand,  Andrews,  370,  an 
action  on  the  ease  was  bi-ouglit  by  an  in- 
dorsee, upon  a  note  of  hand,  for"  paying 
.')/.  5s.  by  instalments ;  and  the  Ijist  day  of 
payment  being  not  yet  come,  he  counted 
only  for  such  part  as  was  due.  "  It  was 
resolved,  that  though  in  the  case  of  an 
entire  contract  an  action  cannot  be  brought 
until  all  the  days  are  past,  yet  where  tlie 
action  sounds  in  damages  "(which  is  the 
present  case),  the  plaintiff  may  sue,  in 
order  to  recover  damages  for  every  default 
made  in  payment." 

(j)  Benderuagle  v.  Cocks,  19   Wend. 


OH.  Vin.]*  DAMAGES.  '  189 

vention  of  unnecessary  and  oppressive  litigation.  And  it  would 
doubtless  be  regarded  in  actions  founded  on  tort,  whenever  it 
was  distinctly  applicable  to  them. 

The  contract  may  be  for  a  considerable  time  ;  and  if  a  breach 
occurs  before  the  whole  time  expires,  and  an  action  is  at  once 
brought,  the  question  arises  whether  the  whole  period  may  be 
considered  by  the  jury  in  assessing  damages.  The  principle 
which  must  decide  this  question,  we  apprehend  to  be  this ;  if 
the  breach  be  final  and  conclusive,  then,  and  then  only,  can  the 
jury  estimate  from  such  evidence  as  they  have,  what  is  the 
present  damage  to  the  plaintiff,  by  the  violation  of  the  whole 
contract,  (k)  For  example,  a  corporation  hires  an  overseer  at 
so  much  wages  and  such  a  share  of  the  profits  for  three  years. 
At  the  end  of  one,  he  is  dismissed  without  good  cause.  We 
should  call  this  a  final  breach ;  and  should  say,  the  jury  should 
determine  what  he  loses  by  the  wages  and  profits  for  the  residue 
of  the  three  years,  deducting  what  his  time  and  labor  may  be 
worth  for  that  time,  the  facility  or  difficulty  of  finding  employ- 
ment, and  aU  other  circumstances  bearing  upon  the  estimate, 
being  considered. 


SECTION   VII. 

OF   THE   LEGAL  LIMIT   TO   DAMAGES. 

The  law  would  avoid  unnecessary  Ktigation,  would  make  it, 
where  necessary,  efficacious  and  conclusive  in  its  action,  and 
would  protect  each  party  against  the  other,  by  doing  exact  jus- 
tice to  both.  These  are  its  ends ;  and  as  its  rules  are  only 
means  for  these,  they  are  of  secondary  value ;  but  as  without 
> 

207;  Colvin  i;.  Corwin,  15  Wend.  557;  u.  Pitch,  4  Conn.  362.     The  opposite  doc- 

Piniiev  V.  Barnes,  17  Conn.  420.     In  case  trine  was  held  in  Badger  v.  Titcomb,  15 

of  a  running   account,  for  goods  sold  or  Pick.  409.     If  any  of  the  items  were  not 

money  lent,  it  has  been  held,  that  a  suit  due  at  the  time  of  the  action,  a,  suit  for 

upon  one  or  more  items,  would  bar  a  sub-  them  would  not  be  thereby  barred.     Mc- 

sequent  suit   on   other  items  due  at  the  Laughlin  v.  Hill,  6  Vt.  20. 
time  of  the  first  suit.    Guernsey  v.  Carver,         (k)  This  principle  is  clearly  stated  and 

8   Wend.   492;    Bendernagle   v.    Cocks,  well  illustrated  in  Remelee  u.  Hall,  31  Vt 

supra;  Lane  r  Cook,  3  Day,  255  ;  Avery  582. 
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them  there  would  be  no  certainty  in  judicial  action,  and  no 
accurate  knowledge  of  personal  rights  and  obligations,  these 
rules  are  adhered  to,  although  in  one  case  or  in  another  they 
work  a  hardship,  until  it  is  found  that  their  general  effect  is 
mischievous.  In  that  case  they  are  set  aside,  or  controlled  by 
those  more  general  rules  by  which  the  particular  rules  may  be 
qualified'  and  varied  in  their  operation,  and  yet  leave  judicial 
action  systematic  and  regular.  These  general  remarks  have  an 
especial  bearing  on  the  subject  of  damages.  Of  the  ancient 
rules  some  have  been  abrogated,  and  others  greatly  qualified. 
And  in  modern  times,  courts  seek  to  apply  to  each  case  such 
rules,  as  will  carry  out  the  universal  rule,  as  far  as  may  be, 
that  the  actual  damages  must  measure  the  compensation 
given  for  it  by  the  law. 

1.   In  an  Action  against  as  Attorney  ok  Agent. 

Thus,  in  an  action  against  an  attorney  for  negligence,  it 
was  once  said,  that  the  jury  might  find  what  damages  they 
pleased.  (I)  But  the  law  would  not  now  relinquish  its  func- 
tions in  this  way;  for  although  quite  as  strongly  disposed  as 
ever,  that  an  agent  should  compensate  his  principal,  or  a  ser- 
vant his  employer,  for  any  wrong  done,  it  would  endeavor  to 
measure  the  injury,  and  by  the  injury  to  measure  the  compen-* 
sation,  as  carefully  in  this  case  as  in  any  olher.  In  accordance 
witli  this  principle,  it  has  been  decided,  that  where  an  agent  is 
directed  to  sell  goods,  if  he  can  get  a  C(3rtain  price,  and  not  to 
sell  for  less,  but  does  in  fact  sell  for  less,  but  without  fraudulent 
purpose,  the  actual  value  of  the  goods  sold,  or  the  highest  value 
before  the  action,  or  even  before  the  trial,  and  not  the  price  set 
upon  them,  must  be  considered  in  estimating  the  damages,  (m) 

(/)  Russell  !'.  Palmer,  2  Wilson,  328.  fell  soon  after  the  consip-nment,  and  con- 
(m)  Blot  V.  Boieean,  3  Comst.  78,  over-  tinned  to  decline  until  October  rith,  1837, 
rnlins'  &■  c.  1  Saiidf.  Ill;  Au-itill  (>.  when  the  jilaintiffs,  ivithont  previous  no- 
Crawford,  7  Ala,  335  ;  Ainswortli  r.  I'ar-  tice  to  the  dclcndants,  sold  the  wool  for 
tillo,  13  Ala.  460,  In  Frothin};liani  /■.  fourteen  cents  per  pound,  which  was  tlien 
Everton,  12  N.  H.  239,  the  plaintilt's,  the  fair  market  price,  and  as  hi;;li  as  wool 
March  27th,  1837,  received  of  tlic  defend-  sold  at  any  sul}sequont  time  before  the 
ant  a  consignment  of  wool,  with  instrue-  suit  was  brought.  An  advance  was 
.'ions  not  to  sell  it  for  less  than  twenty-  made  by  the  plaintiffs,  at  the  time  of  the 
low  cents   a  pound.     The  price  of  wool  consignment,  and  this  actic.n  was  brought 
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If  a  factor,  having  made  advances  on  goods  consigned  to  him 
for  sale  at  a  limited  price,  do  afterwards,  in  good  faith,  and  with 
reasonable  delay  and  proper  precautions,  sell  them  for  less  than 
their  limited  price,  but  at  a  fair  market  price,  he  may  recover 
the  balance  of  his  advances,  if  the  consignor  or  principal  refuse 
to  pay  them,  on  a  proper  application,  and  after  a  sufficient 
time,  (re)  Still,  it  may  be  true,  that  if  the  sale  were  fraudulent 
on  the  part  of  the  agent,  then  it  might  be  said  that  the  agent 
had,  as  it  were,  taken  for  his  own  use  the  goods  of  his  principal, 
and  must  pay  f6r  them  the  price  which  he  knows  that  the  prin- 
cipal had  set  on  them. 

If  the  failure  of  the  agent  to  purchase  goods  ordered  by  his 
principal  to  be  sent  on  a  mercantile  adventure,  be  the  ground  of 
the  action,  it  is  a  question  whether  the  price  of  the  goods  when 
they  shoidd  have  been  purchased,  or  the  price  at  which  they 


to  recover  the  difference  between  the 
amount  of  that,  and  the  proceeds  of  flie 
wool.  It  was  held,  that  the  plaintiff  could 
recover.  Parker,  C.  J.,  said  :  "  The  next 
question  is,  to  what  extent  the  plaintiffs 
are  accountable  to  the  defendant  for  this 
breach  of  his  instructions.  If  to  the 
amount  of  the  price  limited,  which  would 
be  the  result  of  treating  them  as  purchas- 
ers at  the  price  limited,  it  goes  to  the 
whole  of  the  plaintiff's  action.  But  upon 
what  principle  arc  they  to  be  nuide  ac- 
countable to  that  extent  1  The  general 
principle  is,  that  where  one  suffers  by  the 
negligence  or  breach  of  duty  of  another, 
the  latter  is  answei-able  in  damages  for  the 
amount  of  the  injury.  Had  these  goods 
been  destroyed  by  the  negligence  of  the 
plaintiffs,  they  would  have  been  answer- 
able for  the  value,  and  the  damages  could 
not  have  been  extended  beyond  that, 
merely  because  the  defendant  had  ordered 
them  to  sell  at  a  certain  price,  and  not  for 
less.  If,  instead  of  a  loss  by  negligence, 
the  loss  be  by  a  disobedience  of  orders, 
without  fraud,  the  result  must  be  the 
same.  Had  the  defendant  brought  his 
action  against  the  plaintiffs,  for  wrongfully 
selling  below  the  limit,  ho  would  have 
been  entitled  to  recover  the  daniuges  sus- 
tained by  the  wrongful  act.  If  the  goods 
of  the  principal  are  negligently  lost  or 
tortiously  disposed  of,  by  the  agent,  he  is 
made  liable  for  the  actual  value  of  the 
goods,  at  the  time  of  the  loss  or  conver- 


sion. Story  on  Agency,  21. 5.  And  if, 
instead  of  liringing  his  action  to  recover 
this  actual  value,  the  consignor  set  up  the 
breach  of  duty,  in  defeuce  of  a  suit  by  the 
factor  for  moneys  advanced  upon  the 
goods,  the  measure  of  liis  right  must  be 
the  same.  It  cannot  be  extended  beyond 
the  amount  of  the  injury  sustained  by  him. 
And  there  can  be  no  sound  principle 
wliich  will  enlarge  his  riglus  in  this  respect, 
merely  because  he  has  obtained  a  general 
advance  on  the  goods,  unless  there  were 
an  agreement  that  the  factor  should  look 
to  the  goods  alone  for  his  reimbursement." 
In  Blot  I'.  Boiceau,  mpra,  Branson,  J., 
said  :  "  It  is  said  that  this  rule  of  damages 
will  enable  factors  to  violate  the  iiistrue- 
tions  of  their  principals  with  impunity. 
But  that  is  a  mistake.  If  they  sell  below 
the  instruction  pricej  though  at  the  then 
market  value,  they  will  take  the  peril  of  a 
rise  in  the  value  of  the  goods  at  any  time 
before  an  action  is  brought  for  the  wrong, 
and  perhaps  down  to  the  trial.  The 
owner  has  a  right  to  keep  liis  goods  for  a 
better  price ;  and  if  the  market  value  ad- 
vances after  the  wrongful  sale,  the  in- 
creased price  will  form  the  standard  for 
ascertaining  his  loss,  which  the  factor, 
who  has  dep.arted  from  instructions,  must 
make  good." 

(n)  Parker  v.  Brancker,  22  Pick.  40; 
Marfield  v.  Goodhue,  3  Comst.  62.  Sea 
also,  Frothingham  v.  Everton,  siip7-a. 
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would  have  been  sold,  should  be  taken  in  making  up  damages. 
We  have  already  seen  that  the  law  generally  disregards  profits, 
from  their  remoteness  and  uncertainty,  (o)  But  in  this  case 
we  think  it  should  be  held,  that  the  loss  of  the  principal  was 
not  of  the  goods  alone,  but  of  the  adventure ;  and  that  he 
should  have  by  way  of  compensation  such  profits  of  the  adven- 
ture as  he  can  prove  with  reasonable  certainty ;  that  is,  the 
plaintiff^  should  be  actually  indemnified,  (p)  And  on  the  other 
hand,  as  the  converse  of  this  rule,  the  defendant  may  show  what 
the  actual  loss  is,  and  reduce  the  claim  of  the  plaintiff  accord- 
ingly-(?) 

If  an  agent  sues  his  principal,  or  a  servant  his  employer,  the 
same  rule  will  be  applied.  He  can  recover  compensation  for 
the  injury  sustained  by  the  fault  of  the  defendant,  and  no 
more,  (r)  If  he  claims  repayment  of  extra  expenses,  it  is  a 
good  defence  that  they  were  caused  by  his  own  negligence,  (s) 

If  he  claims  commissions,  it  is  a  good  defence  that  he  has 
caused  to  his  principal  a  greater  loss  than  his  claim,  because 
this  loss,  for  which  he  is  liable,  has  more  than  repaid  his 
claim,  (t) 

(o)  See  pp.  183,  184,  and  notes.  tiles,  taking  into  view  a  distinct  operation, 
Ip)  Ryder  v.  Thayer,  3  La.  An.  149.  would  have  been  to  transcend  the  proper 
In  Bell  V.  Cunningham,  3  Pet.  69,  5  limits  wliich  a  jury  ought  to  respect;  but 
Mason,  161,  the  owners  of  The  Halcyon,  the  actual  value  of  the  tiles  themselves,  at 
at  Boston,  sent  her  from  Havana  to  the  Havana,  affords  a  reasonable  siandard 
merchants  at  Leghorn,  with  directions  to  for  tlie  estimate  of  damages."  8ce  Mas- 
invest  a  part  of  her  freight  in  marble  tiles,  terton  i\  The  Mayor,  Ssc.  of  Brooklyn,  7 
and  the  i)alance  in  wrapping  paper,  to  be  Hill,  61. 

sent  to  Havana.     The  consignees,  in  vio-         (7)  Allen  v.  Suydam,  20  Wend.  321 ; 

lation  of  these  directions,  invested  the  en-  Hoard  0.   Garner,  3  Sandf.  179;  Brown 

tire  freiglit  Iti  wrapping  paper,  on  the  sales  r.    Arrott,  6    Watts  &  S.  402,  6  Whart. 

of  which    a    heavy    joss    was    sustained.  9  ;  Van  Wart  y.  Woolley,  5  Dow  &  R. 

The    marble    tiles    would    have    yielded  374.    See  .also,  Harvey  o.  Turner,  4  Rawle, 

a   considcral)le    profit.     The    action    was  223.     In  Allen  v   Suydam  the  agent  was 

brought  against  tlie  consignees  for  breach  negligent  in  not  presenting  a  bill  for  ac- 

of  orders.     The  court /jfW,  that  the  actu.al  ceptanco  at  the  proper  time.     It  was  held, 

value  of  the  tiles  at  Havana  was  to  be  con-  that  the  measure  of  damages  was  prima 

sidered   in  estimating    the  damages,  thus  facie  t«e  amount  of  the  bill ;  but  that  the 

allowin;.'  the  probable  profits  of  the  adven-  defendant  w.as  at  liberty  to  show  circum- 

ture.     J/(n.s7/f?//,    C.   J.,   said :    "  We   do  stances  tending  to  mitigate   damages,  or 

not   mean  that  speculative  damages,  de-  to    reduce    the    recovery   to    a    nominal 

pendant   on  possible  successive  schemes,  amount. 

ought  ever  to  be  given;  but  positive  and  [r)  Stocking  v.  Sage,  1  Conn.  522; 
direct  loss,  resulting  plainly  and  immedi-  Powell  v.  Newburg,  19  Johns.  284;  Ad- 
ately  from  the  breach  of  orders,  may  be  amson  v.  Jarvis,  4  Bing,  66. 
taken  into  the  estimate.  Thus,  in  this  (.s)  Montriou  t.  Jefferies,  2  C.  &  P.  113  ; 
case,  an  estimate  of  possible  profit  to  be  Howard  v.  Tucker,  I  B.  &  Ad.  712  ;  Ed- 
derived  from  investments  at  the  Havana,  miston  v.  Wright,  1  Camp.  88. 
of  the  money  arising  from  the  sale  of  the         ((J  Dodge  u.   Tileston,   12  Pick.  328; 
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2.   In  an  Action  Against  a  Common  Carrier. 

If  an  action  be  brought  against  a  common  carrier  for  not 
carrying  or  not  delivering  goods,  all  the  elements  which  enter 
into  the  actual  loss  must  be  taken  into  consideration  as  in  other 
cases.  The  general  rules  adopted  seem  to  be  these.  If  a 
carrier  loses  goods  or  makes  a  wrong  dehvery,  in  such  a  manner 
as  to  render  himself  liable  for  them,  the  net  value  of  the  goods 
at  the  place  of  delivery  is  the  measure  of  damages,  (m)  But  if 
he  fails  to  perform  his  contract,  the  goods  being  still  within  the 
power  of  the  owner,  the  difference  between  their  value  at  the 
place  where  he  receives  them  and  their  net  value  at  the  place  of 
delivery,  at  the  time  when  they  would  have  arrived,  if  they  had 
been  carried  according  to  the  contract,  is  the  measure  of  dam- 
ages ;  (v)  and  it  seems  that  a  jury  may  give  interest  by  way  of 
damages,  when  a  loss  arises  from  the  misconduct  of  the 
carrier,  (w) 

But  from  the  elements  which  make  up  the  actual  loss,  are  to 
be  eliminated  those  causes  of  loss  which  spring,  not  merely  from 
the  plaintiff's  conduct,  but  also  from  his  omission  to  do  what 
he  might  by  reasonable  endeavors  have  done,  to  lessen  the  loss. 

White  w.  Chapman,  1   Stark.  113;  Kelly  minus  of  their  route,  is  linble  for  such  dnm- 

V.  Smith,  1  Blatchf.  C.  C.  290.     See  also,  ages  at  the  point  to  which  the  goods  were 

Bell  V.  Palmer,  6  Cowen,  128;  The  Al-  divucteil,  qmere.     The   Mich.   &c.   li.  R. 

laire  Works  v.  Guion,  10  Barb.  55.     But  Co.  v.  Custer  at  ah.  1.3  Ind.  164. 

daman;es  cannot  be  recouped,  unless  they  (n)  Brackett  >■.  Jl'Xiiir,  14  Johns.  170; 

arise  in  the  particular  contract  on  which  O'Conner    ti.    Forster,    JO    Watts,    418. 

the  action  is  founded ;  Deming  v.  Kemp,  But  see  Smith  v.  Ricliardson,  3  Caines, 

4  Sandf.  147.  219.     In  Adams  Express  Co.  w.  Egbert, 

(m)  Watkinson  v.  Laughton,  8  Johns.  36  Penn.  St.  360,  it  was  held,  that  the 
213;  Amory  v,  McGregor,  15  Johns.  24,  measure  ofdamaL'CS  for  a  common  carrier's 
38  ;  Brandt  v.  Bowlby,  2  B.  &  Ad.  932 ;  negligence  in  failing  to  deliver  an  arclii- 
Arthur  v.  The  Schooner  Cassius,  2  Story,  tect's  plans  in  season  to  compete  for  a 
81.  And  see  Green  v.  CKirke,  2  Kern,  premium,  was,  not  tlie  value  of  the  time 
343.  In  Wheelright  o.  Beers,  2  Hall,  and  labor  expended  upon  the  plans  I)y  the 
391,  it  was  held,  by  a  majority  of  the  court,  architect,  but  the  value  of  his  chance  of 
that  in  such  cases  the  invoice  price  is  to  obtaiTiing  the  premium,  and  in  the  absence 
be  the  measure  of  damages,  unless  the  of  proof  of  any  probability  that  he  would 
carrier  be  guilty  of  fraud  or  fault ;  but  have  taken  the  premium,  he  could  only 
Oakley,  J.,  gave  a  very  able  dissenting  recover  nominal  damages, 
opinion  in  favor  of  the  rule  as  laid  down  {w)  Watkinson  u.  Laughton,  8  Johns, 
above.  Where  the  goods  are  injured  or  213.  In  Black  o.  Baxendale,  1  Exch 
destroyed,  the  rule  of  damages  is  the  value  410,  it  was  held,  that  the  necessary  ex- 
of  the  goods  at  the  place  to  which  they  penses  to  which  the  owner  is  put  in  con- 
were  to  be  carried,  less  the  freight,  sequence  of  the  carrier's  delay  to  fulfil  his 
Whether  a  railroad  company,  receiving  contract,  are  recoverable  as  damages, 
goods  directed  to  a  point  beyond  the  ter- 
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For  if  when  a  carrier  breaks  his  contract  to  carry  goods,  the 
owner  can,  by  the  exercise  of  ordinary  diligence,  obtain  other 
means  of  conveyance,  he  is  bound  to  obtain  and  use  them,  and 
cannot  recover  more  than  the  loss  occasioned  by  the  extra  ex- 
pense, trouble,  and  delay,  (x)  So  if  a  party  contracts  to  fur- 
nish a  certain  quantity  of  cargo,  and  fails  to  deliver  the  entire 
quantity,  the  carrier  is  bound  to  receive  goods  from  third  per- 
sons, if  offered,  sufhcient  to  make  up  the  deficiency,  even  at  a 
reduced  rate  of  compensation,  if  offered  at  the  current  prices ; 
and  place  the  net  earnings  of  the  goods  thus  substituted  to  the 
credit  of  the  person  who  originally  agreed  to  furnish  the  whole 
cargo,  (i/)  If  the  owner  of  goods  has  received  injury  by  the 
negligence  of  the  carrier,  the  acceptance  of  the  goods  is  no  bar 
to  the  action,  but  may  be  considered  in  mitigation  of  dam- 
ages, (z) 

In  this  action,  as  well  as  in  some  others,  the  question  has 
arisen,  whether  the  value  of  the  goods  to  be  taken  as  a  measure, 
is  that  value  which  could  be  realized  in  open  market,  without 
reference  to  the  true  worth  of  the  thing.  If  some  wild  specula- 
tion, or  the  prevalence  of  a  gross  error,  has  given  to  certain 
articles,  for  a  brief  time,  a  value  altogether  in  excess  of  its  nat- 
ural value,  and  the  fault  of  the  defendant  has  prevented  the 
plaintiff  from  obtaining  this  price  by  selling  at  the  highest  point 
of  the  market,  can  the  defendant  show,  in  mitigation  of  damages, 
the  utter  unreasonableness  of  such  a  price  and  its  brief  duration  ? 
The  answer,  both  of  reason  and  of  authority,  seems  to  be,  that 
the  plaintiff  cannot  avail  himself  of  any  acts  on  his  part  of 
a  fraudulent  character,  while  he  is  entitled  to  compensation  for 
his  actual  loss  of  any  price  he  might  have  honestly  obtained,  (a) 

(r)    O'Connor    u,   Foi-ster,    10   Watts,  the  conrt  held,  that  the  force  of  a  custom 

418,  could  not  be  recognized  in  opposition  to 

()/)    Heckscher  ;•.   McCrea,   24   Wend,  positive  law. 
304.     See  also,  Slianiion  ?■.  Conistock,  21  (n)  Smith  «.  Griffith,  3  Hill,  333.    This 

Wend.  457  ;  Ci)stit;im  c.  M.  &  II.  U.  R.  was  an  action  against  common  carriers, 

Co.  2  Denio,  609;  Wnlwoi-th  i\  Tool,  4  for  iiijnry  to  a  quantity  of  mulberry  trees, 

Eng.  394  ;  Robinson  t).  Noble,  8  Pet.  181.  in  consei|iience  of  delaying  to  transport 

(z)  Bowman  i'.  Teall,  23  Wend.  306.  tliem.  After  the  plaintiff  had  given  evi- 
In  CranweU  v.  Ship  Fanny  Fosdick,  15  deuce  of  their  market  value  at  tlic  time 
La.  An.  436,  which  was  an  action  for  dam-  the  injury  occurred,  the  defendant  offered 
ages  by  an  owner  of  flour  injured  liy  being  to  pro\c  that  at  that  time  the  market  value 
stowed  on  ship-board  with  coal  oil,  the  was  factitious  ;  that,  from  subsequent  ex- 
odor  of  the  oil  liaving  affected  the  flour,  periments,  this  kind  of  trees  had  been  as- 
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3.  In  the  Action  of  Teotee. 

In  the  action  of  trover,  to  which  a  plaintiff  generally  resorts 
for  remedy  when  his  personal  property  has  been  appropriated 
by  another,  the  value  of  the  property  is,  in  general,  the  measure 
of  the  damages,  (b)  It  is  true  that  this  is  sometimes  no  ade- 
quate compensation  for  the  injury  he  has  sustained ;  but  then 
he  should  have  sued  in  trespass,  in  which  action  he  might  have 
recovered  also  compensation  for  the  additional  damage  he  has 
sustained,  if  it  were  the  direct  and  natural  consequence  of  the 
injury.  He  must  be  limited  by  the  action  he  brings ;  for  if  he 
waives  the  tort  altogether,  and  brings  assumpsit  for  money  had 
and  received,  he  can  recover  only  the  amount  which  the  defend- 
ant has  actually  received  by  the  sale  of  the  property,  although 
this  may  be  much  less  than  its  value,  (c)  If  an  owner  bring 
trover  after  he  has  regained  the  possession  of  his  property,  or 
otherwise  had  the  equivalent  benefit  of  it,  he  can  only  recover 
damages  to  the  extent  of  the  injury  he  has  sustained ;  as,  for 


certained  to  be  of  no  intrinsic  value  ;  tliat 
tliey  were  not  worth  cultivating  for  the 
purpose  of  raising  silk-worms  ;  and  that, 
if  as  much  had  been  known  of  them,  when 
the  injury  occurred,  as  at  the  time  of  the 
trial,  they  could  have  been  bought  at  a 
very  low  price.  This  evidence  was  held 
inadmissible,  C'owen,  J.,  dissenting.  Nel- 
son, C.  J.,  said :  "  Assuming  that  there  is 
no  defect  in  the  quality  of  tlie  article,  the 
fair  test  of  its  value,  and  consequently  of 
the  loss  to  the  owner,  if  it  has  been  de- 
stroyed, is  the  price  at  the  time  in  the 
market.  This  makes  him  whole,  because 
the  fund  recovered  enables  him  to  go  into 
the  market  and  supply  himself  again  with 
the  goods  of  which  he  has  been  deprived. 
The  objection  to  the  evidence  offered,  is, 
that  it  proposed  to  take  into  consideration 
the  fluctuations  of  the  market  value  long 
subsequent  to  the  time  when  the  injury 
happened;  thereby  making  the  measure 
of  damages  depend  upon  tlie  accidental 
fall  of  prices  at  some  future  period,  which 
might  or  might  not  occur ;  and  if  it  did, 
tlie  loss  might  or  might  not  have  fallen 
upon  the  plaintiff,  as,  for  aught  the  court 
or  jury  could  know,  he  may  have  parted 
with  the  property  before  depreciation.  .  .  . 
I  admit  that  a  mere  speculating  price  of 
the  article,  got  up  by  the  contrivance  o'' 


a  few  interested  dealers,  to  control  the 
market  for  their  own  private  ends,  is  not 
the  true  test.  The  law,  in  rei:ulating  tlie 
measure  of  damages,  contemplates  a  range 
of  the  entire  mai'ket,  and  the  average  of 
prices,  as  thus  found,  running  through  a 
reasonable  period  of"  time.  Neither  a  sud- 
den and  transient  inflation  or  depression 
of  prices  should  control  the  question. 
These  are  often  accidental,  produced  by 
interested  and  illegitimate  combinations, 
for  temporary,  special,  and  selfish  objects, 
independent  of  the  influences  of  lawful 
commerce,  —  a  forced  and  violent  perver- 
sion of  the  laws  of  trade,  not  within  the 
contemplation  of  the  regular  dealer,  .and 
•  not  deserving  to  be  regarded  as  a  proper 
basis  upon  which  to  determine  the  value, 
when  the  fact  becomes  material  in  the  ad- 
ministration of  justice." 

(6)  Mercer  v.  Jones,  3  Camp.  477 ; 
Kennedy  v.  Strong,  14  Johns.  128;  Ken- 
nedy V.  "Whitwell,  4  Pick.  466  ;  Sargent  i>. 
Franklin  Ins.  Co.  8  Pick.  80;  Parks  v. 
Boston,  15  Pick.  198,  207,  per  Shaw,  C.  J. 

(c)  3  Am.  Jur.  288,  289 ;  Bac.  Abr. 
Trover,  A. ;  Lindon  v.  Hooper,  Cowp. 
419,  per  Lord  Mansfield;  Hunter  v.  Prin- 
sep,  10  East,  278,  391,  per  Lord  EUen- 
borough 
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example,  for  the  injury  to  the  chattel,  and  the  value  of  its 
use.  (d)  If  the  defendant  has  a  lien  on  the  property  for  a  cer- 
tain amount,  that  amount  may  be  deducted  by  the  jury  from 
the  value,  in  assessing  the  damages,  (e) 

In  trover  for  a  bill  or  note,  or  other  chose  in  action,  the  mea- 
sure of  damages  is,  prima  facie,  the  value  on  its  face.  (/)  But 
the  insolvency  of  the  parties  liable  thereon,  payment,  in  whole 
or  in  part,  or  any  other  facts  tending  directly  to  reduce  its 
value,  may  be  shown  in  mitigation  of  damages,  (g)  And  it 
has  been  decided  that  if  one,  in  good  faith,  purchase  and  subse- 
quently sell  stolen  goods,  he  is  liable  in  trover  to  the  owner, 
without  a  demand  and  refusal,  (h) 

Whether,  in  this  or  any  action,  instead  of  the  actual  value, 
that  which  the  plaintiff  puts  upon  the  property,  as  a  gift,  per- 
haps of  a  dear  friend,  or  for  other  purely  personal  reasons,  can 
be  recovered,  is  not  perhaps  certain.  We  think  it  quite  clear, 
however,  that  this  pretium  affectionis  cannot  be  recovered,  unless 
in  cases  where  the  conversion  or  appropriation  by  the  defend- 
ant was  actually  tortious ;  and  in  that  case  we  should  be  dis- 
posed to  hold,  that  the  defendant  should  be  made  to  pay  what 
he  would  have  been  obliged  to  give  if  he  had  bought  the  arti- 
cle ;  or,  at  least,  that  the  damages  might  be  considerably 
enlarged  in  such  a  case,  on  the  principle  of  exemplary  dam- 
ages, {i) 

The  value  of  the  property  being  the  measure  of  damages  in 
trover,  as  this  value  may  be  different  at  different  times  and  in 

.    (rf)  Greenfield  Bank  v.  Leavitt,  17  Pick,  the  best  criterion  of  its  value  to  tlie  owner, 

1;  Curtis  y.  Ward,  20  Conn.  204  ;  Ewino;  but  in  some  its  value  to  the  owner  may 

V.  Blount,  20  Ala.  69*  ;   S|)arks  v.  Purdy,  greatly  exceed  the  sum  that  any  purchaser 

11  Mo.  219;  Hunt  II.  Haskell,  24  Me.  .3.'i9  ;  would'  be  willing  to  p.iy.     The  value  to 

Angier   v.    Taunton    Paper   Man.   Co.  1  the  owner  may  be  enhanced  hy  personal 

Gray,  621.  or  family  considerations,  as  in  the  case  of 

(e)  Green    v.   Farmer,   4    Burr.   2214,  family  pictures,  plate,  etc  ,  and  we  do  not 

2223;  Cliamberlin  v.  Shaw,  18  Pick.  283  ;  doulit  that  the  '  pretium  aj/ictionis,'  instead 

Fowler  v.  Gilman,  ].'3  Met.  267.  of  the  market  price,  ought  then  to  be  con- 

(/)  Mercer  v.  Jones,  3  Camp.  477.  sidered  by  the  jury  or  court,  in  estimating 

(9)    Ingalls   V.   Lord,    1    Cowen,   240;  the  value."     In  Mississippi,  in  the  case 

Romig  !'.  Romig,  2  IJawle,  241.  of  a  slave,  the  owner  is  permitted  to  seek 

ill)  Courtis  V.  Cane,  32  Vt.  232.  equitable  relief,  and  to  claim  a  specific  re- 

(i)  Lord  Kaimes's  Principles  of  Equity,  turn  of  the  property,  where  at  common 

b.  1,  part  1,  ch.  4,  §  5,  p.  159;    Sedgwick  law  he  would   have   been   limited  to  an 

on  Damages,  p.  474;  Suydam  v.  Jenkins,  action  for  damages.     Butler  v.  Hicks,  11 

3   Sandf.  621,   per  Duer,  J.:    "In  most  Smedes   &    M.   78;    Hull  v.    Clark,    14 

cases,  the  market  value  of  the  property  is  Smedes  &  M.  187. 
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different  places,  the  question  occurs,  which  of  these  values  is  to 
be  this  measure.  If  goods  are  taken  from  the  owner,  and  some 
months  afterwards  an  action  is  brought,  the  owner  may  have 
lost  the  opportunity  of  selling  them  at  the  highest  price  they 
have  reached  in  the  interval.  Is  he  limited  to  their  value  when 
converted ;  or,  if  they  have  a  higher  value  when  he  brings  his 
action  or  tries  it,  may  he  have  that  value ;  or,  if  they  have  been 
higher,  and  are  now  lower,  may  he  have  the  highest  price  that  he 
could  at  any  time  have  received  for  the  property,  had  it  remained 
in  his  possession  ?  Similar  questions  arise  sometimes  in  actions 
for  breach  of  contract  1o  sell  for  a  price  payable  in  specific  arti- 
cles, in  replevin,  and  in  some  other  cases.  The  answer  to  these 
questions,  to  be  deduced  from  the  general  current  of  authority, 
is,  that  the  value  of  the  property  at  the  time  of  the  conversion, 
with  interest   thereon,  measures  the    damages,  (j)      But  it  is 


{j)  Kennedys.  Stronq;,  14  Johns.  128; 
Hepburn  </.  Sewell,  5  Harris  &  J.  211; 
Kennedy  v.  Whitwell,  4  Pick.  466 ;  Pierce 
V.  Benjamin,  14  Picli.  3.^6,  361  ;  Parlts  v. 
IBoston,  15  Pick.  198;  Johnson  v.  Sum- 
ner, 1  Met.  172;  Clark  «.  Whitaker, 
19  Conn.  319;  Smetiiurst  v.  Woolston, 
5  Watts  &  S.  106;  Watt  v.  Potter, 
2  Mason,  77  ;  LiUard  v.  Whitaker,  3 
Blbl),  92;  Sproalo  v  Ford,  3  Litt.  25. 
In  the  case  of  Suydam  o.  Jenkins,  3 
Sandf.  614,  this  subject  was  discussed 
with  great  ability,  in  a  very  elaborate 
opinion,  delivered  bv  Duer,  J.  The 
cases  of  West  v.  Wentworth,  3  Cowen, 
82,  and  of  Clark  v.  Pinncy,  7  Cowen, 
681,  in  which  it  was  held,  tliat  the  measure 
of  damages  in  casus  where  property  has 
been  withheld,  is  the  highest  market  price 
betweu  the  time  of  the  wrongful  with- 
holdiag  and  the  time  of  the  trial,  were 
questioned,  and  the  general  measure  of 
damages  was  held  to  be  the  value  of 
the  property  at  the  time  the  right  of 
action  accrued,  with  interest  thereon. 
But  if  it  can  be  shown  that  the  addition 
of  interest  fails  to  compensate  the  owner 
for  his  actual  loss,  or  to  prevent  tlie 
wrongdoer  from  realizing  a  profit,  it  wa.s 
held  that  a  further  compensation  should 
be  made.  IJuer,  J.,  said  :  "  It  may  be 
shown,  that  had  the  owner  retained  pos- 
Bession  he  would  have  derived  a  larger 
profit  from  the  use  of  the  property  than 
the  interest  upon  its  value ;  or  that  he  had 
contracted  to  sell  it  to  a  solvent  purchaser 


at  an  advance  upon  the  market  price ;  or 
that  when  wrongfully  taken  or  converled, 
it  was  in  the  course  of  transportation  to  a 
profitable  market,  where  it  would  certainly 
have  arrived  ;  and  in  each  of  these  cases 
the  difix'renco  between  the  market  value 
when  the  right  of  action  acci-ucd,  and  the 
advance  whicli  the  owner,  had  be  retained 
the  possession,  would  have  realized, 
ought  plainly  to  be  allowed  as  compen- 
satory damages,  and  as  such  to  be  in- 
cluded in  the  amount  for  which  judgment 
is  rendered.  So  where  it  appears  that 
the  owner  in  all  probability  would  have 
retained  the  possession  of  the  property 
until  the  time  of  trial  or  judgment,  and 
that  it  ia  then  of  greater  value  than 
when  he  was  dispossessed,  the  difference 
may  fairly  be  considered  as  a  part  of  the 
actual  loss  resulting  to  him  from  the 
change  of  possession,  and  should  there- 
fore be  added  to  the  original  value  to 
complete  his  indemnity.  .  .  Even  where 
the  market  value  of  the  property,  when 
the  right  of  action  accrued,  would  more 
then  suffice  to  indemnify,  it  is  not,  in 
all  cases,  that  the  liability  of  the  wrong- 
doer should  be  limited  to  that  amount. 
It  is  for  the  value  that  he  has  himself 
realized,  or  might  realize,  that  he  is 
bound  to  account,  and  for  which  judg- 
ment should  be  rendered  against  him. 
Hence,  should  it  appear  in  the  evidence 
upon  the  trial,  that  he  had  in  fact  obtained 
on  the  sale  of  the  property  a  larger  price 
than  its  value  when  he  acquired  posses- 
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certain  ihut  tht;  courts  are  by  no  means  in  agreement  on  this 
point ;  and  some  exceptions  to  the  rule  should  certainly  be  ad- 
mitted. Thus,  if  it  can  be  shown  that  the  plaintiif  suffered  by 
the  wrongdoing  of  the  defendant,  a  specific  injury,  as  by  the 
failure  of  a  specific  purpose  for  which  he  had  bought  the  goods, 
or  perhaps  by  the  loss  of  a  specific  opportunity  of  selling  them, 
at  a  certain  profit,  the  principle  of  compensation  would  require 
that  this  should  be  taken  into  consideration,  (k)  And  if  a  wil- 
ful and  actual  tort  enter  into  the  plaintiff's  case,  it  has  been 
held,  that  the  defendant  should  be  compelled  to  pay  to  the  plain- 
tiff all  that  the  plaintiff  may  have  lost  in  any  way  by  his  wrong- 
doing, (l) 

We  have  considered  the  subject  of  accession  or  confusion 
of  goods,  to  some  extent,  in  the  first  volume.  If  a  question  arises 
in  such  a  case  as  to  the  damages  to  be  recovered,  the  law  on  this 
subject,  as  stated  generally,  by  Blackstone,  (m)  is,  no  doubt,  in 


sion,  or  that  he  still  retained  the  posses- 
sion, and  that  an  adranced  price  could 
then  be  obtained,  in  each  case  the  in- 
crease upon  tiie  original  value  (wliich 
would  othcrniac  remain  as  a  profit  in  his 
hands),  ought  to  l)e  allowed  as  cumulative 
damages.  .  .  It  seems  to  us  oxceed- 
in;;ly  clear,  that  the  highest  price  for 
which  the  property  could  have  been  sold 
at  any  time  after  the  right  of  action  ac- 
crued, and  before  the  entry  of  judgment, 
cannot,  except  in  special  cases,  be  justly 
considered  as  the  measure  of  diunagcs. 
When  the  evidence  justifies  the  conclu- 
sion, that  a  higlicr  price  would  have  been 
obtained  by  the  owner,  liad  he  kept  the 
possession,  or  has  been  obtained  ijy  the 
wrongdoer,  we  Iiave-  admitted  and  shown 
that  it  ouglit  to  be  included  in  the  esti- 
mation of  damages ;  in  tlie  first  case, 
as  a  portion  of  the  indemnity  to  which 
the  owner  is  entitled,  and  in  the  second, 
as  a  profit  which  the  wrongdoer  cannot 
be  permitted  to  retain ;  but  we  cannot 
ailmit  that  the  same  rul'-  is  to  be  followed 
where  nothing  more  is  shown  than  a  bare 
possibility  tliat  the  highest  price  would 
have  been  realized,  and  still  leas  where  it 
is  shown  that  it  would  not  have  been  ob- 
tained by  the  owner,  and  has  not  been 
obtained  by  the  wrongdoer."  The  high- 
est market  value,  between  the  time  of  the 
conversion  and  that  of  the  trial,  was  held 
to   be   the   measure   of  damages  in    the 


following  cases :  Greening  v.  Wilkinson, 
1  C.  &  P.  62.5 ;  West  v.  Wentworth,  3 
Cowen,  82  ;  Clark  v.  Finney,  7  Cowen, 
681  ;  Schley  v.  Lyon,  6  Ga."530;  Ewing 
!i.  Blount,  20  Ala!  69-t;  Kid  c.  Mitchell,  1 
Nott  &  McC.  334.  In  debt  on  bonds  for 
the  replacement  of  stock,  the  higher  value 
of  the  stock  at  the  time  of  the  trial  has 
been  held  the  just  measure  of  damages. 
Shepherd  v.  Johnson,  2  East,  211;  McAr- 
thui-  V.  Seaforth,  2  Taunt.  257 ;  Harrison 
V.  Harrison,  1  C.  &  P.  412.  These  eases 
are  examined  in  Suydam  v.  Jenkins,  3 
Sandf.  614,  632.  But  see  Kortright  v. 
Buffalo  Cora.  Bank,  20  Wend.  91,  22  id. 
348.  In  Massachusetts,  the  rule  which 
makes  the  value  at  the  time  the  right  of 
action  accrnes,  with  interest  thereon,  the 
measure  of  damages  for  withholding  prop- 
erty, seems  to  be  established  in  all  cases. 
Gray  v.  Portland  Bank,  3  JIass.  364  ;  Sar- 
gent ('.  Franklin  Ins.  Co.  8  Pick.  90,  and 
cases  cited,  supra. 

{k)  Uunlop  i\  Higgins,  1  H.  L.  Cas. 
381,  402,  per  Cottenham,  Ld.  Ch.  See 
supra,  note  [j), 

(I.)  Dennis  v.  Barber,  6  S.  &  R.  420 ; 
Hargar  V.  M'Mains,  4  Watts,  418.  But 
see  supra,  note  [t). 

(m)  Say.<  Blackstone :  "  The  doctrine  of 
property  arising  from  accession  is  ground- 
ed on  the  right  of  occupancy.  By  tlie 
Koman  law,  if  any  given  corporeal  sub- 
stance received  afterwards   au   accession 
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force  at  this  day,  and  in  this  country,  so  far  as  it  relates  to  the 
title  to  property,  which  is  all  that  he  is  speaking  of.  He  uses  the 
word  "  wilfully,"  in  speaking  of  confusion.  But  it  may  be  doubt- 
ed, even  on  the  authority  of  the  civil  law,  to  which  Blackstone 
refers,  whether,  in  a  case  of  fraudulent  confusion,  the  party  in 
fault  does  not  lose  his  goods  ;  and  on  the  other  hand,  it  may  be 
doubted  whether,  if  the  confusion  be  voluntary,  but  perfectly 
honest,  the  other  party  takes  the  whole  property,  without  any 
allowance  for  the  value  added  to  his  own.  We  cannot  but 
think  that  the  intent  of  the  parties,  and  the  moral  character  of 
the  transaction,  would  enter  into  the  law  of  the  case,  (o)     So, 


by  natural  or  artificial  means,  as  by  the 
growth  of  vegetables,  tlie  pregnancy  of 
animals,  the  embroidering  of  cloth,  or  the 
conversion  of  wood  or  metal  into  vessels 
and  utensils,  the  original  owner  of  the 
thing  was  entitled,  by  his  right  of  pos- 
session, to  the  property  of  it  under  such 
its  state  of  improvement ;  but  if  the  thing 
itself,  by  such  operation,  was  eliangcd 
into  a  different  specius,  —  as,  by  mailing 
wine,  oil,  or  bread  out  of  another's  grapes, 
olives,  or  wheat,  —  it  belonged  to  the  new 
operator,  who  was  only  to  make  a  satis- 
faction to  the  former  proprietor  for  the 
materials  which  he  had  so  converted. 
And  these  doctrines  are  implicitly  copied 
ind  adopted  by  our  Bracton,  and  have 
since  been  confirmed  by  many  resolutions 
of  the  courts.  It  hath  even  been  held,  if 
one  takes  away  and  clothes  another's  wife 
Orson,  and  afterwards  they  return  home, 
the  garments  shall  cease  to  be  his  prop- 
erty who  provided  them,  being  annexed 
to  the  person  of  the  child  or  woman.  But 
in  the  case  of  confusion  of  goods,  where 
those  of  two  persons  are  so  intermixed 
that  the  several  portions  can  be  no  longer 
distinguished,  the  English  law  partly 
agrees  with,  and  partly  differs  from,  the 
civil.  If  the  intermixture  be  by  consent, 
I  apprehend  that,  in  both  laws,  the  pro- 
prietors have  an  interest  in  common,  in 
proportion  to  their  respective  shares.  But 
if  one  wilfully  intermixes  his  money, 
corn,  or  hay,  with  that  of  another  man, 
without  his  approbation  or  knowledge,  or 
casts  gold  in  like  manner  into  another's 
melting-pot  or  crucible,  the  civil  law, 
though  it  gives  the  sole  property  of  tlie 
whole  to  him  wlio  has  not  interfered  in 
the  mixture,  yet  allows  a  satisfaction  to 
the  other  for  what  he  has  so  improvidently 


lost.  But  our  law,  to  guard  against 
fraud,  gives  the  entire  property,  without 
any  account,  to  him  whose  original  do- 
minion is  invaded,  and  endeavored  to  be 
rendered  uncertain,  without  his  own  con- 
sent.    2  Black.  Com.  404,  405. 

(o)  Wilhird  v.  Rice,  11  Met.  493; 
Pratt  V.  Bryant,  20  Vt.  33.3  ;  Wingate  v. 
Smith,  20  Me.  287.  In  Eyder  v.  Hath- 
away, 21  Pick.  298,  trespass  was  brought 
for  carrying  away  and  convciting  twenty- 
three  cords  of  wood.  The  defendant  jus- 
tified, on  the  ground  that  the  plaintiff  had 
so  mixed  his  own  wood  with  the  defend- 
ant's, that  it  was  impossible  to  distinguish 
them.  Morion,  J.,  after  citing  from  2 
Kent's  Com.  297  :  "  If  A  wilfully  inter- 
mix his  corn  or  hay  with  that  of  B,  so 
that  it  becomes  impossible  to  distinguish 
what  belonged  to  A  from  what  belonged 
to  B,  the  whole  belongs  to  B,"  said  ; 
"  But  this  rule  only  applies  to  wrongful  or 
fraudulent  intermixtures.  There  may  be 
an  intentional  intermingling,  and  yet  no 
wrong  intended  ;  as  where  a  man  mixes 
two  parcels  together,  supposing  both  to 
be  his  own,  or  that  he  was  about  to  min- 
gle his  with  his  neighbor's  by  agreement, 
and  mistakes  the  parcel.  In  such  cases, 
whicli  may  be  deemed  accidental  mix- 
tures, it  would  be  unreasonable  and  unjust, 
that  he  should  lose  his  own,  or  be  obligecl 
to  take  his  neighbor's,  li  (hey  were  of 
equal  value,  as  corn,  or  wood,  of  the  same 
kind,  the  rule  of  justice  would  be  obvious. 
Let  each  one  take  his  own  given  quantity. 
But  if  they  were  of  unequal  value,  the 
rule  would  be  more  difiicult.  And  if  the 
intermixture  were  such  as  to  destroy  the 
property,  the  whole  loss  should  fall  on 
him  whose  carelessness,  or  folly,  or  mis- 
fortune   caused    the    destruction    of   tha 
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also,  in  a  case  of  accession,  to  take  the  very  instances  given  by 
Blackstone,  if  one  innocently  took  a  piece  of  cloth,  or  an  ingot 
of  gold,  believing  it  to  be  his  own,  and  quadrupled  the  value  of 
the  article  by  his  skill  and  labor  expended  upon  it,  and  refused 
to  deliver  it  to  the  true  owner,  in  the  honest  belief  of  his  title, 
and  without  moral  fault,  —  if  the  owner  succeeded,  in  trover,  in 
proving  the  property  to  be  his,  we  are  of  opinion  that  the  de- 
fendant would  be  allowed  something  by  way  of  mitigation  of 
damages,  of  recoupment,  or  in  some  other  way,  so  that  while 
the  plaintifi'  was  fully  compensated,  he  should  not  be  permitted 
to  gain  greatly,  and  the  defendant  made  to  suffer  greatly,  by  his 
mere  mistake.  Indeed,  the  rule,  as  given  in  Blackstone,  and 
sustained  to  some  extent  by  the  authorities  in  the  Year-Books, 
would  lead  to  this  strange  conclusion :  that  if  one  takes  an- 
other's property,  and  expends  upon  it  ten  times  its  value  in  his 
labor,  but  without  going  so  far  as  to  change  it  into  a  different 
species,  he  loses  aU  his  labor,  and  the  original  owner  gains  it 
But  if  he  goes  so  much  further  as  to  make  this  change,  then  he 
saves  all  the  value  of  his  labor,  and  the  original  owner  can 
recover  only  the  primitive  value  of  the  property  taken  (p) 


whole."  See  Cohvill  v.  Reeves,  2  Camp,  property,  and  can  only  claim  damages 
575.  In  Steplicnson  v.  Little,  10  Mich,  for  the  article  as  originally  taken.  The 
433,  it  was  held,  tliat  a  party  guilty  of  a  first  part  of  the  rule,  that  the  owner  can 
fraudulent  admixture  of  saw  logs,  owned  follow  his  property  as  long  as  the  identity 
by  himself,  with  tliose  owned  by  another,  of  tlie  original  material  can  bo  shown, 
so  that  it  is  impossible  any  longer  to  iden-  and  take  it  without  remunerating  the 
tify  his  own,  loses  all  interest  in  them,  and  wrongdoer  for  his  trouble,  has  often  been 
is  remediless,  if  such  other  person  appro-  sanctioned.  Betts  v.  Lee,  5  Johns.  349  ; 
priate  the  whole  ma.-is  to  his  own  use.  Cuitis  t'.  Groat,  6  id.  168  ;  Brown  v.  Sax, 
(/>)  In  cases  where  a  party  lia>,  under  a  7  L'owen,  aS  ;  Snyder  v.  Vau.^,  2  Kawle. 
contract  with  the  owner,  in(■rea^ed  the  427  ;  M;n'iiu  t,'.  Porter,  5  M.  &  W.  35'., 
value  of  goods  by  Ins  lalmr,  and  then  con-  ■\\'oo(l  «.  Morewood,  3  (1-  B.  440,  in  not.s 
verted  tliera  to  his  own  u-^e,  the  value  of  jVs  regaril.^  the  Hrst  part  of  the  rule,  nj 
the  gi-n>(ls,  lieforc  the  labor  has  been  ex-  distinction  has  been  taken  in  any  of  t!io 
pcnded,  has  been  given  in  damages,  adjuilieations  between  .i  ca^e  where  the 
i>ress(.T  i\l;nmf  Co.  e.  Waterston,  3  Met.  wrongful  taking  was  fraudulent  and  where 
9.  See  Green  u.  Farjner,  4  Burr.  2214.  it  was-  by  mistake.  But  as  regards  the 
But  wliire  goods  have  been  wrongfully  second  part  of  the  rule,  in  the  late  case  of 
taken  and  their  value  iinreascd  by  aeee.s-  Silsbury  v.  ilrCoon,  3  Comst.  379,  a  )na- 
Bion,the  rule  laid  down  in  the  Year-Book,  jority  of  the  Court  of  A|i|)eals  overruled 
5  tl.  7,  fol.  15,  is,  that  the  owner  can  fol-  two  previous  decisions  of  the  Supreme 
low  Ills  property  as  long  as  the  identity  Court,  in  the  same  case,  reported  in 
of  the  original  material  can  be  proved  ;  6  Hill,  42.'),  and  4  Denio,  332,  and  de- 
but if  the  nature  of  the  thing  be  changed,  cided,  after  a  lery  able  argument  of  the 
as  grain  iiUo  malt,  or  silver  into  money,  case,  that  a  wilful  wrongdoer  can  acquire 
so  that  the  original  material  cannot  be  no  property  in  the  goods  of  another,  by 
identilied,   the   original   owner   loses   his  any  change  whatsoever  wrought  in  their 
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There  are  strong  reasons,  and  authorities  of  much  weight,  in 
favor  of  the  doctrine  that  special  damages  may  be  recovered  in 
the  action  of  trover,  that  is,  damages  in  addition  to  the  value  of 
the  goods,  for  losses  on  expenses  directly  and  naturally  resulting 
from  the  conversion  ;  but  it  would  seem  that  these  special  dam- 
ages should  be  specially  alleged  in  the  declaration,  (q) 

If  the  plaintiff  claims  the  property  converted  merely  by  a  lien 
to  secure  a  debt,  he  recovers  only  the  amount  of  the  debt,  be- 
cause that  is  the  measure  of  his  interest,  if  the  defendant  have 
any  title  or  interest  at  aU  ;  (r)  and  this  whether  he  be  an  origi- 


by  his  labor  or  skill,  provided  it  can  be 
shown  that  the  improved  article  was 
made  from  the  original  materia)  ;  and 
conseqnontlv  it  was  held,  that  the  title  to 
corn  was  not  clianged  by  its  conversion 
into  wbisliey.  The  second  part  of  the 
rule  in  the  Year-Books  was  said  to  have 
no  application  in  the  case  of  a  wilful 
wrongdoer.  But  wliere  the  improved 
property  was  not  changed  in  its  nature, 
so  that  it  could  be  reclaimed  by  the  origi- 
nal owner  in  all  cases,  no  distinction  was 
taken,  between  the  rights  of  a  wrongdoer 
who  lias  acted  with  a  fraudulent  purpose, 
and  one  who  has  acted  by  mistake.  Hig- 
gles, J.,  in  delivering  the  opinion  of  a  ma- 
jority of  the  court,  said  :  "  So  long  as 
property  wrongfully  taken  retains  its 
original  form  and  substance,  or  muy  be 
reduced  to  its  original  materials,  it  be- 
longs, according  to  the  admitted  princi- 
ples of  the  common  law,  to  the  original 
owner,  without  reference  to  the  degree  of 
improvement,  or  the  additional  value 
given  to  it  by  the  labor  of  the  wrongdoer. 
^Nay  more,  this  rule  holds  good  against  an 
\|gocent  purchaser  from  the  wrongdoer, 
aT^uiih  its  value  be  increased  an  hun- 
dred-fold by  tlie  labor  of  the  purchaser. 
This  is  a  necessary  consequence  of  the 
continuance  of  the  original  ownership." 
But  this  rigid  rule  has  been  questioned, 
and  the  opinion  expressed  in  the  text  ap- 
proved by  several  authorities.  Brown  v. 
Sax,  7  Cowen,  9."),  per  Sutherland,  J. ; 
Silsbury  v.  McCoon,  4  Denio,  332,  337, 
per  Branson,  J.  See  Benjamin  v.  Benja- 
min, 15  Conn.  347,  358. 

(q)  In  Suydam  v.  Jenkins,  3  Sandf. 
614,  627,  Duer,  J.,  said  :  "In  England, 
the  law  may  be  considered  as  settled,  that 
additional  damages,  if  laid  in  the  declara- 
tion, and  directly  resulting  from  the  wrong- 
ful act  of  the  defendant,  arc  recoverable. 


(Davis  V.  OswL-lI,  7  C.  &  P.  804 ;  Rod- 
ley  V.  Reynolds,  8  Q.  B.  779  ;  Rogers  v. 
Spence,  13  M.  &  W.  571.)  And  an 
early  decision  to  the  same  cifuct,  is  found 
in  our  own  reports.  (Shotwell  v.  Wen- 
dover,  1  Johns.  65.)  It  is  true,  that 
in  Brizsee  v.  jNlaybee  (21  Wend.  144), 
Mr.  J.  Cowen,  speaking  as  the  organ  of  the 
court,  seems  to  have  held,  that  under  no 
circumstances  ought  the  jury  to  be  ])urmit- 
ted  to  find  special  damages  in  the  action 
of  trover;  and  the  Supreme  Court  of 
Pennsylvania  seems  to  have  given  its 
sanction  to  the  same  doctrine  (Farmers 
Bank  v.  McKee,  2  Peim.  St.  318)  ;  but 
as  this  doctrine,  literally  understood,  in 
effect  denies  the  right  of  the  plaintitf  to  a 
full  indemnity,  however  certain  the  evi- 
dence of  his  loss,  the  language  of  the 
learned  judges  ought  perhaps  to  be  con- 
strued as  only  meaning,  special  damages 
ouglit  never  to  be  allowed,  where,  from 
the  nature  of  the  case,  the  cstininte  must 
be  uncertain  and  conjectural ;  and  the  doc 
trine,  thus  explained  and  limited,  we  are 
far  from  wishing-  to  controvert." 

(r)  Hays  v.  Riddle,  1  Sandf  248;  In- 
gersoU  V.  Van  Bokkelin,  7  Cowen,  670  ; 
Spoor  V.  Holland,  8  Wend.  445  ;  Lloyd 
V.  Goodwin,  12  Smcdes  &  M.  22S  ;  Strong 
V.  Strong,  6  Ala.  345;  Cameron  I'.Wviich, 
2  Cur.  &  K.  264.  In  Ilickok  v.  Buck,  22 
Vt.  149,  the  defendant  leased  to  the  plain- 
tiff a  farm  for  one  year,  and  ijy  the  con 
tract  was  to  provide  a  horse  for  the  plain- 
tiff to  use  upon  the  farm  for  that  term. 
He  furnished  the  horse,  but  took  him  away 
and  sold  him  before  the  expiration  of  the 
term,  without  providing  another.  It  was 
held,  that  the  plaintiff  acquired  a  special 
property  in  the  horse,  and  was  entitled  to 
recover,  in  an  action  of  trover,  damages  for 
the  loss  of  the  use  of  the  horse  during  the 
residue  of  the  term. 
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nal  mortgagee,  or  a  purchaser  of  the  mortgagee,  or  a  purchasei 
of  the  mortgagee's  rights,  (s)  But  if  the  defendant  be  a  mere 
stranger,  the  plaintiff  has  a  title  to  the  whole,  as  against  him, 
and  recovers  the  whole  value,  (t)  Where  a  pledgee  tortiously 
withholds  the  pledge,  or  has  sold  it,  without  calling  on  the 
pledgor  to  redeem,  and  the  pledgor  bring  an  action  against  him, 
the  pledgee  may  have  the  amount  of  his  debt  deducted  or  re- 
couped in  the  assessment  of  damages,  (m) 

4.   In  the  Action  of  Replevin. 

By  the  action  of  replevin,  the  plaintiff,  having  taken  property 
which  he  calls  his  own,  seeks  to  establish  his  title ;  azid  the  de- 
fendant, denying  the  plaintiff's  title,  endeavors  to  establish  his 
own.  But,  incidental  to  these  questions  of  title,  are  those  of 
damages.  The  plaintiff  claims  compensation  for  the  wrong 
done  to  him,  in  taking  his  goods  and  compelling  him  to  resort 
to  this  process  to  recover  them.  The  defendant  claims  to  have 
his  goods  back  again,  and  also  damages  for  taking  them  by  this 
process,  (v)  We  should  apply  here  the  same  principles  which 
have  been  already  stated  in  relation  to  trover ;  each  party  may 
claim  complete  compensation,  and  no  more.  The  plaintiff  has 
the  goods,  and  if  he  succeeds  should  have  so  much  more  as  he 
has  lost,  or  the  defendant  has  gained,  or  might  well  have  gained 
by  the  taking  and  detention  of  them.  If  the  defendant  succeed, 
he  should  have,  beside  his  judgment  for  a  return,  damages  to 
cover  his  direct  loss  by  the  taking  and  detention,  (w)     Which- 


(s)  Parish   v.   AVhceler,   22   N.   Y.   (8  remarks  apply  as  well  to  trover  as  to  tres- 

Sraith),  494.  pass. 

(<)   White    o.   Wehb,    15    Conn.   302;  (m)  Jarvis   v.   Rogers,    1.5   Mass.   -389; 

Lyle  V.  Barker,  5  Binnuy,  4.57  ;   Schley  c.  Stearns  v.  Marsh,  4  IJenio,  227.     And  see 

Lyon,  6  Ga.  530.     In  Iluydon  &  Smith's  ante,  vol.  II.  pp.  118-120. 

ca.se,   13  Rep.  67,  it  is  laid  down:  "So  («)  Bruce  w.  Learned,  4  Mass. 614, 617, 

is  the  better    opinion    in    11   H.   4,  23,  per  Parsons,  C.  J.     If  the  jury  find  the 

that  he  who  hath   a  special  property  in  propei-ty  to  be  part  in  the  plaintiff,  and 

goods,  shall  have  a  general  action  of  tres-  part  not,  each  party  is  entitled  to  damages 

pass   against  liim   who   hath  the  general  and  costs.     Powell  u.  Hinsdale,  5  Mass. 

propirty,  and  upon  the  evidence  damages  343. 

shall  be  mitigated;  but  clearly  the  bailee,  (w)  Rowley  v.    Gibbs,  14  Johns.  385. 

or  he  who  hath  a  special  property,  shall  See  supra,  note  (j).     In  Veazie  v.  Som- 

have  a  general  action  of  trespass  against  a  crby,  5  Allen,  280,  it  was  held,  that  in  an 

stranger,  and  shall  recover  all  in  damages,  action  of  replevin  of  property  against  a 

because  that  he  is  chargeable  over."   These  claimant  of  the  same  by  purchase^  the  de- 
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ever  party  establishes  his  property  in  the  goods,  has  also  a  right 
to  have  made  good  to  him  by  damages,  any  deterioration  which 
they  may  have  suffered  while  wrongfully  in  the  hands  of  the 
other  party,  (x)  This  rule,  however,  is  subject  to  the  qualifica- 
tion, that  a  plaintiff  in  replevin,  who  retains  the  articles  replevied 
until  judgment  in  the  suit,  cannot  claim  damages  for  any  de- 
preciation in  their  value,  during  that  period  ;  because  he  might 
sell  them  immediately  in  such  a  manner  as  to  ascertain  their 
value,  for  which  alone  he  is  answerable  on  his  bond,  (y) 

It  has  been  held,  that  an  action  on  the  replevin  bond  is  defeated 
by  the  destruction  of  the  property  in  the  hands  of  the  plaintiff 
in  replevin,  by  the  act  of  God  before  the  judgment,  (z)  But 
this  decision  has  been  much  doubted,  on  the  ground  that  if  one 
takes  property  from  its  true  owner,  if  it  be  destroyed  in  the  hands 
of  the  taker,  it  should  be  regarded  as  his  loss,  and  not  as  the 
loss  of  the  owner,  (a)  Such  would  doubtless  be  the  decision  if 
the  same  defence  were  attempted  against  an  action  of  trespass 
or  trover. 

The  question  as  to  the  time  when  the  value  of  the  goods 
should  be  taken,  to  which  we  have  alluded  in  speaking  of  trover, 
may  also  arise  in  an  action  on  the  replevin  bond,  or  if  the  de- 
fendant prevails  in  the  original  suit ;  and  we  think  it  must  be 
governed  by  the  principles  we  have  already  stated  as  applicable 
to  that  action,  (b) 

In  an  action  upon  a  replevin  bond,  the  value  of  the  property, 
as  indorsed  upon  it,  is,  at  the  plaintiff's  election,  taken  as  its 
true  value,  (c) 

fendant  may  show  the  amount  of  expen-  21   Wend.  144;  Mattoon   v.   Pcaice,   12 

ditures  made  by  him   in   improving   tlie  Mass.  406;  Barnes  v.  Bartlett,  15  Pick. 

property,  after   the  same   came   into  liis  71  ;  M'Cabe  v.  Morehead,  1  Watts  &  S. 

possession,   for   the   purpose   of  proving  516;  Caldwell  c.  West,  1  N.  J.  411,  422. 

damages  (c)  Middleton  w.Bryan,  3  M.  &  S.  155; 

(x)  Rowlev  V.  Gibbs,  14  Johns.  385.  Huggeford  v.  Ford,  11  I'ick.  223;  Parker 

(V)  Gordon  v.  Jenney,  16  Mass.  465.  v.  Simonds,  8  Met.  205.     In  an  action  of 

(z)  Clarpenter    v.    Stevens,    12    Wend,  debt  on   a  replevin    bond,  the    original 

ggg  plaintiffs  having  failed  in  their  action,  and 

la)  Siivdam  t).  Jenkins,  3  Sandf.  614,  a  writ  of  restitution  Iiaving  been  issued,  by 

643  per  Duer  J  virtue  of  which  the  defendant  demanded 

lb)  Supra,  note  (  /).     The  value  of  tlie  the  goods,  he  was  lield  entitled  to  the  value 

2-oods  at  the  time  of  the   service  of  tlie  of  the  goods  at  the  time  of  the  demand. 

writ  of  replevin,  with   interest  until  the  Swift  w.  Barns,  16  Pick.  194.     See  ato, 

rendition  if  judgment,  is  held  to  be  the  Howe  «.  Handley  28  Me_  241   and  Suy- 

ordinary  measure  of  damages  when  the  dam  v.  Jenkins,  3    Sandt.  614,  645,  pet 

defendant  prevails.     Brizsee   v.  Maybee,  Duer,  J. 
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K  the  writ,  in  replevin,  is  sued  out  maliciously,  it  has  been 
heldj  that  exemplary  damages  may  be  given  in  this  case,  as  for 
a  wanton  and  malicious  trespass,  (d)  But  in  an  action  on  a 
replevin  bond,  it  is  also  said,  that  counsel  fees,  or  compensation 
for  attendance  at  court  in  the  replevin  suit,  cannot  be  recov- 
ered, (e) 

If  one  of  the  parties  has  but  a  qualified  right  in  the  property, 
as  by  attachment  or  lien  to  secure  a  debt,  he  recovers  only  to 
the  extent  of  that  lien  or  interest,  unless  the  other  party  fails  to 
make  out  any  rightful  title  or  interest  whatever.  (/)  Nor  can 
the  defendant  recover  the  value  of  the  whole  property,  if,  after 
the  action  commenced,  he  repossessed  himself  of  a  part  of  it. 
Although  the  plaintiff  is  nonsuited  in  an  action  of  replevin,  he 
may  still  offer  testimony  to  prove  ownership  of  the  property  in 
himself,  upon  inquiry  into  the  right  of  the  defendant's  pos- 
session, for  the  purpose  of  showing  that  the  defendant  has  sus- 
tained no  subtantial  damage,  as  the  plaintifT  was  the  owner  of 
the  property,  (g)  This  action  being,  as  it  is  said,  in  substitu- 
tion of  the  old  action  de  bonis  asportatis,  must  be  governed,  at 
least  in  this  respect,  by  the  rules  of  that  action.  (A) 

5.    WnEKE  A  Vendee  sdes  a  Vendor. 

K  a  vendee,  to  whom  the  vendor  has  not  delivered  the  articles 
sold  agreeably  to  his  contTact,  brings  an  action  for  the  breach, 
he  may  be  said  to  have  sustained  no  loss  unless  the  articles 
have  risen  in  value.  He  could  not  maintain  his  action  without 
tendering  the  price,  and  if  the  articles  would  bring  no  more  than 
this,  he  would  gain  nothing  if  they  were  delivered  to  him,  and 
loses  nothing  if  they  are  withheld.  But  although  they  may 
have  gained  nothing  in  value  up  to  the  time  when  they  should 

{d)  M'Donald  v.  Scaifo,  11   Penn.  St  value  of  the  property  be  greater  tlian  the 

381;   Bri/.sce  v.  Mayhee,  21  Wend.   144;  amount  ol' the  execution,  tile  rule  of  (1am- 

Oalile   y.    Dakin,   20  id.   172;  M'Cabe  o.  ages  is  the  amount  of  the  execution  with 

Moichead,  1  Wattd  &  S.  .516.  intercut  thereon;  but  if  tlie  value  of  the 

(e)   Davis  v.  Grow,  7  Blackf.  129.  property  be  less  than  the  amount  of  tlie 

(/■)  Scrugham  !'.  Carter,  12  Wend.  131  ;  execution,  then  tlie  measure  of  damages 

Lloyd  V.  (ioodwin,  12  Sincdes  &  M.  223.  is  the  full  value  of  the  property. 
In  .Jennings  c.  John.son,  17  Ohio,  154,  it        (g)    Harman    !'.    Goodrich,    1     Greene, 

was/ip/d,  that  if  pioijcriy  be  replevied  fi'om  (Iowa),  13.     See  also,  Wallace  v.  Clark, 

a  sheiiff  holding  it  nmlei-  execution,  and  7  Blaekf.  298. 
the  issue  be  found  for  the  defendant,  if  the         (A)  De  Witt  v.  Morns,  13  Wead.  496. 
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have  been  delivered,  they  may  have  gained  greatly  since,  and 
it  is  precisely  for  the  loss  of  this  gain  that  the  vendee  demands 
compensation.  A  distinction  is  made  here,  by  some  authorities, 
which  does  not  appear  to  us  to  rest  upon  perfectly  satisfactory 
and  conclusive  reasons.  It  is  said,  that  if  the  vendee  bought  on 
credit,  the  value  of  the  goods  at  the  time  of  the  purchase,  or  at 
the  time  when  delivery  was  due,  should  be  taken  as  the  meas- 
ure of  damages.  But  if  he  paid  the  price  down,  or  in  advance, 
then  he  is  entitled,  not  only  to  their  increase  in  value  at  the 
time  he  brings  his  action,  but  to  any  increase  which  may  have 
taken  place  at  any  intermediate  period  between  the  purchase 
and  the  action,  even  if  the  value  had  fallen  again  before  the 
action,  (i)  But  if  compensation  is  to  be  the  measure,  it  would 
be  difficult  to  find  a  very  good  reason  for  this  difference.  It 
may,  indeed,  be  said,  that  one  who  buys  not  only  on  credit,  but 
without  any  definite  period  of  payment,  and  who  acquires  a 
right  to  the  goods  only  by  tendering  the  price,  and  makes  this 
tender  only  when  he  brings  the  action,  necessarily  fixes  that 
time  as  the  tinne  of  the  purchase,  of  the  delivery,  and  of  the 
standard  of  value,  (j)  But  if  one  buys  to-day,  the  goods  to  be 
delivered  to-day,  and  the  price  is  to  be  paid  in  three  months, 
and  the  goods  are  withheld  without  sufiicient  cause,  there  does 
not  seem  to  be  any  clear  and  convincing  reason  for  giving  him 
a  compensation  different  from  that  to  which  he  would  be  entitled 
as  damages,  if  he  paid  the  price  down,  (k)     We  have  consid- 

((' )  Shepherd  v.  Hampton,  3  Wheat,  on  bonds  for  the  replacement  of  stock,  the 
200;  Marshali,  C.  J. :  "  The  only  question  higher  value  tliereof  on  the  day  of  trial 
is,'whether  the  price  of  the  article  at  the  has  been  allowed  as  the  measure  of  dam- 
time  of  tlie  breach  of  the  contract,  or  at  aucs.  Shepherd  v.  Johnson,  2  East,  2U  ; 
any  subsequent  time  before  suit  brought,  jM'Arthnr ;;.  Seaforth,  2  Taunt.  257  ;  Har- 
cor}.^titutes  the  proper  rule  of  damages  in  rison  v.  Harrison,  I  C.  &  P.  412 ;  Downes 
this  case.  The  unanimous  opinion  of  the  v.  Back,  1  Stark.  318.  Sec  Tempest  v. 
court  is,  that  the  price  of  the  article  at  the  Kilner,  3  C.  B.  249.  But  the  authority 
ti.me  it  was  to  be  delivered,  is  the  measure  of  these  cases  in  this  country  is  very  doubt- 
of  damages.  For  myself  only,  I  can  say,  ful;  Wells  v.  Abernethy,  5  Conn.  227; 
that  I  should  not  think  the  rule  would  ap-  per  Bosmer,  C.  J. ;  Gray  v.  The  Portland 
ply  to  a  case  where  advances  of  money  Bank,  3  Mass.  390 ;  Suydam  v.  Jenkms, 
had  been  made  by  the  purchaser  under  tlie  3  Sandf.  632-636.  They  have,  however, 
contract  "  This  distinction  was  adopted  been  recently  approved  of  m  Connecticut, 
in  Chirk  v.  Pinnev,  7  Cowen,  681,  with  West  v.  Pritchard,  19  Conn.  212.  See 
the  qualification,  that  in  order  to  recover  Com  Bank  of  Buffiilo  v.  Kortright,  22 
the  highest  price  between  the  period  for  AVend.  348 ,  Wilson  v.  Little,  2  Comst. 
delivery  and  the  day  of  trial,  the  suit  must  443.  „  o  .if  con 
be  brought  within  a  reasonable  time.  (j)  Suydam  y.  Jenkms,  3  bandt.  639. 
Davis  V   Shields,  24  Wend.  322.     In  suits  (k)  This  distinction  has,  in  some  cases, 
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ered  a  similar  question,  —  as  to  the  time  when  the  value  of 
property  is  to  be  taken,  — repeatedly,  because  diiferent  principles 
have  been  applied  to  it  in  different  actions.  But  we  doubt  if 
this  be  wise  or  just.  If  we  adhere  to  the  simple  rule  of  com- 
pensation, we  should  say,  that  in  every  action  to  recover  dam- 
ages for  the  wrongful  detention  of  personal  property,  the  plaintiff 
should  recover  full  compensation  for  the  loss  of  all  that  he  might 
fairly  have  gained  during  the  whole  period  of  the  defendant's 
misappropriation ;  and  the  defendant  should  be  supposed  to 
have  made  his  wrongful  act  as  profitable  to  himself  as  the  mar- 
ket at  any  time  permitted,  —  excepting,  perhaps,  accidental  and 
momentary  inflations,  —  and  should  he  compelled  to  give  over 
this  profit  to  the  plaintiff.  And  it  will  be  seen  in  our  notes, 
ihat  we  have  recent  authority  for  this  general  rule,  (l) 


been  overruled,  and  the  value  of  the  prop- 
erty at  the  time  and  phico  of  tlie  promised 
delivery,  talien  as  the  measure  of  damages, 
without  reference  to  tlie  jirevious  ])aynient 
of  the  consideration.  Smetlnirst  v.  Wooi- 
Bton,  5  Watts  &  S.  106  ;  Smith  i'.  Dunlap, 
12  111.  184;  Bush  v.  Caniieid,  2  Conn. 
485  ;  Wells  v.  Abernethy,  5  id,  222  ; 
Vance  c.  Tourne,  13  La.  22.5  ;  iSar^cnt 
V.  The  Franklin  Ins.  Co.  8  Pick.  90  ; 
Startup  V.  Cortazzi,  2  Ciomp.  M.  &  R. 
165.  Where  the  price  has  not  been  paid 
by  the  vendee,  the  autlioritios  generally 
agree ;  some  of  tliem,  not  noticing  the  dis- 
tinction we  have  mentioned,  that  the  dif- 
ference between  the  market  value  of  the 
goods  at  the  time  of  the  promised  delivery, 
and  tlie  contract  price,  is  the  measure  of 
damages.  Leigh  v.  Paterson,  8  Taunt. 
540  ;  Gainsford  v.  Carroll,  2  B.  &  C.  624  ; 
Peterson  v.  Ayre,  i:i  C.  B.  :w:i,  24  Kiig. 
L.  &  Eq.  382  ;  Boorman  v.  Nash,  9  B.  & 
C.  U.-)  ;  Sliaw  I'.  Holland,  15  JI.  &  W. 
136;  Douglas  k.  M'Allisicr,  3  Cranch, 
298,  Crauch,  C.  C.  241  ;  Gilpins  v. 
Conscipia,  Pet.  C.  C.  85  ;  Dey  i-.  Dox,  9 
AVend.  129;  Beals  v.  Terry,  2  Sandf. 
127  ;  Clark  v.  Dales,  20  Barb.  42  ;  Dana 
V.  Fiedler,  2  Kern.  40 ;  Tobiu  o.  Post,  3 
Cal.  373;  Shaw  v.  Nudd,  8  Pick.  9; 
Swift  ('.  Barnes,  16  id.  194;  Smith  o. 
Berry,  18  Me.  122  ;  Marcliessoau  o. 
Chaffee,  4  La.  An.  24.  There  are  cases 
which  hold,  that  in  trover,  the  liighcst 
value  of  the  goods  at  any  intermediate 
period  between  the  conversion  and  tho 
trial,  is  the  measure  of  damages.     West  y. 


Wcntwortli,  3  Covven  82 ;  Greening  a, 
Wilkinson,  1  C.  &  P.  625.  See  Fisher  v. 
Prince,  3  Burr.  1363;  Whitten  r.  Fuller, 
2  W.  Bl.  902,  In  detinue,  for  railway 
scrip,  the  measure  of  damages  was  held  to 
be  the  difference  between  its  value  when 
demanded  and  it-;  depreciated  value  when 
delivered  up.  Williams  i\  Archer,  5  C. 
B.  ,!IS,  2  Car,  &  K,  26  ;  Tempest  i\  Kul- 
ner,  3  C,  B.  249.  See  Cora.  Bank  of 
Buffalo  r.  Kortrii;ht,  22  Wend.  348  ;  Wil- 
son V.  Little,  2  Comst   443. 

(/)  Suvdam  v.  Jenkins,  3  Sandf  614. 
See  ^ii/>ra,  note  {j).  Dunlop  v.  lliL:'L;ins, 
1  H.  L.  Cas.381,  403.  Lord  Cljancellor 
Cotleti/niiit :  "  Suppose,  for  instance,  a 
party  who  has  agreed  to  purchase  2,000 
tons  of  ]tig  iron,  on  ■■>  particular  day,  has 
himself  entered  into  a  contract  with  some- 
body else,  condition  for  the  supply  of 
2,000  tons  of  ]5ig  iron,  to  be  delivered  on 
that  day,  and  tliat  he,  not  being  able  to 
obtain  those  2,000  tons  of  ]iig  iron  on 
that  particular  ih\y,  lo.ses  the  beuetit  aris- 
ing from  (hat  foiurael.  If  pig  iron  had 
only  risen  a  shilling  a  ton  in  the  market, 
but  the  pursuers  had  lust  ,£1,000  upon  a 
contract  with  a  railway  company,  in  my 
opinion  they  ought  not  only  to  recover 
the  damage  whii-li  would  have  arisen  if 
they  bad  gone  into  the  market  and  bought 
the  pig  iron  at  that  increased  |uiee,  but 
also  that  prolit  which  \\ould  have  been 
received  if  the  ]jarty  luid  performed  his 
contract.  No  other  rule  is  reconcilable 
with  justice,  nor  with  the  duty  which  the 
jury  had  to   perform  —  that   of  deciding 
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In  determining  what  is  the  market  value  of  property  at  any 
particular  time,  the  jury  may  sometimes  take  a  wide  range  ;  for 
this  is  not  always  ascertainable  by  precise  facts,  but  must 
sometimes  rest  on  opinion ;  (m)  and  it  would  seem  that  neither 
party  ought  to  gain  or  lose  by  a  mere  fancy  price,  or  an  inflated 
and  accidental  value,  suddenly  put  in  force  by  some  speculative 
movement,  and  as  suddenly  passing  away,  (n)  The  question 
of  measurement  of  damages  by  a  market  value  is  peculiarly 
one  for  the  jury.  But  a  court  would  not  willingly  permit  them 
to  take  any  extreme  of  valuation,  whether  high  or  low,  which 
contradicted  existing  facts,  and  rested  only  on  a  merely  specu- 
lative opinion  of  a  future  want  or  excess.  The  plaintiff  should 
not  be  permitted  to  make  a  profit  by  the  breach  of  his  contract, 
which  he  could  not  have  naturally  expected  to  make  by  its 
performance ;  nor  should  he  be  subjected  to  a  loss,  and  the 
defendant  be  permitted  to  make  a  saving,  on  a  merely  specula- 
tive possibility.  The  inquiry  always  should  be,  what  was  the 
value  of  the  thing  at  that  time,  taking  into  consideration  all 
proved  facts  of  price  and  sale,  and  all  rational  and  distinct 
probabilities,  and  nothing  more,  (o) 


the  amount  of  damage  which  the  party  can  that  be  said  to  he  its  mailcet  value  ? 
had  Buffered  hy  the  breach  of  his  con-  Men  sometimes  put  fantastical  prices  upon 
tract."  But  in  trover  for  goods  sold,  it  tlicir  property.  For  reasons  personal  and 
was  held,  in  Massachusetts,  that  the  rule  of  peculiar,  tbuy  rate  it  much  above  what 
damages  is  their  value  at  the  time  of  the  any  one  would  give  for  it.  Is  that  its 
conversion,  notwithstanding  the  vendor  value  1  Further,  the  holders  of  an  article, 
has  resold  them  at  an  advanced  price  as  flour,  for  instance,  under  a  false  rumor, 
before  the  trial.  Kennedy  d.  Whitwell,  which  if  true  would  augment  its  value, 
4  Pick.  466.  See  Hanna  v.  Harter,  2  may  suspend  their  sales  and  put  a  price 
Pike,  397,  where,  in  an  action  against  a  upon  it,  not  according  to  its  value  in  tho 
vendor  for  refusing  to  complete  a  contract  actual  state  of  the  market,  or  the  actual 
of  sale,  it  was  held,  that  the  sum  at  which  circumstances  which  affect  the  market,  but 
he  resold  the  article  does  not  establish  its  according  to  what,  in  their  opinion,  will 
market  value.  be  its  market  price  or  value,  provided  the 
(m)  Joy  v.  Hopkins,  5  Denio,  84.  rumor  shall  prove  to  be  true.  In  such  a 
(n)  Younger  v.  Givens,  6  Dana,  1.  case,  it  is  clear  that  the  asking  price  is  not 
(o)  Blydenburgh  v.  Welsh,  1  Baldw.  the  worth  of  the  thing  on  the  given  day,  but 
331,  340.  Per  Hopkinson,  J.  :  "It  is  the  what  it  is  supposed  it  will  be  worth  on  a 
price  —  the  marte /jnce  of  the  article,  that  future  day,  if  the  contingency  shall  bap- 
is  to  furnish  tho  measure  of  damages,  pen  which  is  to  give  it  this  additional 
Now  what  is  the  price  of  a  thing,  partic-  value.  To  take  sucli  a  price  as  a  rule  of 
ularly  the  market  price  ?  We  considei-  it  damages  is  to  make  a  defendant  pay  what 
to  be  the  value  —  the  rate  at  which  the  never  in  truth  was  the  value  of  the  article, 
thing  is  sold.  To  make  a  market,  there  and  to  give  the  plaintiff  a  profit,  by  t 
must  be  buying  and  selling,  purchase  and  breach  of  the  contract,  which  he  nevet 
sale.  If  the  owner  of  an  article  holds  it  could  have  made  by  its  performance.' 
at  a  price  which  nobody  will  give  for  it,  See    Smith    u.    Griffith,    3    Hill,    333  • 
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If  the  vendee  objects  that  the  articles  are  not  such  as  he 
bargained  for,  he  may  rescind  the  contract  as  a  whole,  but  as 
we  have  seen,  not  as  to  a  part.  If,  therefore,  he  has  received  a 
part  of  the  goods,  he  cannot  retain  them  and  have  damages  on 
the  non-delivery  of  the  whole  ;  nor  can  he  require  the  delivery 
of  the  residue,  after  he  has  ascertained  their  quality,  and  then 
have  his  claim  for  damages,  for  their  inferiority,  (p) 

If  the  vendee  sues  the  vendor  because  he  has  not  been  able 
to  make  a  good  title  under  his  contract,  it  is  said  that  he  may 
recover  for  the  expense  of  investigating  the  title,  but  not  dam- 
ages for  the  loss  of  the  bargain,  or  his  endeavors  to  substitute  a 
new  one.  (q) 

6.   Wheke  a  Vendoe  sues  a  Vendee. 

K  a  vendor  sues  the  vendee,  he  demands,  by  way  of  damages, 
the  price  the  vendee  should  have  paid.  Usually  this  is  fixed 
by  the  parties ;  if  not,  it  may  be  fixed  by  subsequent  facts,  as 
by  a  bona  fide  sale  by  the  vendee,  (r)  If  not,  then  a  fair  price 
must  be  given,  as  ascertained  by  testimony.  If  the  goods  re- 
main in  the  vendor's  hands,  it  may  be  said  that  now  all  his 


Younger  v,  Givcns,  6  D.ana,  1.  ETidonce  No.  1,  were  at  liberty  to  continue  to  re- 
ef value  at  places  in  the  vicinity  of  the  ccivc  it  as  a  fulfilment  of  their  purchase, 
place  of  delivery,  may  be  admitted  to  show  or  they  could  have  repudiatcrl  tlic  delivery 
the  value  at  that  place.  But  where  the  and  brought  their  action  for  damages, 
evidence  is  clear  and  explicit  as  to  the  13ut  they  could  not  do  both.  They  had 
value  at  that  place,  such  value  must  con-  no  right  to  receive  a  part  of  the  goods,  re- 
trol,  no  matter  what  the  value  is  at  other  tain  such  part,  ami  refuse  to  receive  the 
places.  Gregory  v.  McDowel,  8  Wend,  residue."  Accordingly  it  was  held,  that 
435.  the  defendants  could  not  recoup  damages 
(/))  Shields  v.  Pettee,  2  Sandf  262.  for  the  non-fulfilment  of  the  contract  hy 
The  defendants  purchased  of  the  plaintiffs  the  plaintids,  but  that  they  were  bound  to 
one  hundred  and  fifty  tons  of  pig  iron,  pay  the  market  price  of  the  iron  delivered. 
No.  1,  to  arrive  in  the  ship  Siddons.  The  (7)  Pounsett  v.  Puller,  17  C.  B.  660. 
iron  which  arriveil  was  not  of  that  quality,  (r)  In  Greene  r.  Bateman,  2  Woodb.  & 
and  fur  that  reason  iho  defendants,  after  M.  359,  there  was  such  ^t  misunderstand- 
reeeiving  a  part,  refused  to  receive  the  ing  as  to  the  price  that  no  express  eon- 
remainder,  or  pay  the  contract  price  for  tract  could  be  proved.  But  the  vendee 
the  part  already  received.  In  tlie  mean  having  offered  to  return  the  goods,  and 
time  the  market  price  had  risen,  so  that  the  offer  having  been  declined,  sold  them, 
iron  of  the  quality  delivered  was  worth  It  was  held,  in  an  action  of  assumpsit, 
two  or  three  dollars  per  ton  mcpro  than  the  that  he  must  be  treated  as  the  trustee  of 
contract  price.  This  action  was  brought  the  vendor,  selling  on  his  account  and  for 
for  the  value  of  the  iron  delivered.  Oak-  his  benefit,  and  liable  to  the  vendor  for  the 
fcy,  C.  J.,  said  :  "  Assuming  the  contract  price  received,  deducting  compensation  for 
to  be  obligatory,  the  defendants,  on  find-  his  services, 
ing  the  iron  they  were  receiving  was  not 
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damage  is  the  difference  between  their  value  and  the  price  to 
be  paid ;  which  may  be  nothing.  This  would  be  true  if  the 
vendor  chose  to  consider  the  articles  as  his  own,  or  if  the  law 
obliged  him  to  consider  them  as  his  own.  (s)  But  it  does  not 
seem  that  the  law  lays  upon  him  any  such  obligation.  He  may 
consider  them  as  his  own,  if  there  has  been  no  delivery  ;  or  he 
may  consider  them  as  the  vendee's,  and  seU  them,  with  due 
precaution,  to  satisfy  his  lien  on  them  for  the  price,  and  then 
he  may  sue  and  recover  only  for  the  unpaid  balance  of  the 
price ;  or  he  may  consider  them  as  the  property  of  the  vendee, 
subject  to  his  call  or  order,  and  then  he  recovers  the  whole  of 
the  price  which  the  vendee  should  pay.  (t)     As  the  action,  in 


(s)  Stanton  t'.  Small,  3  Sandf.  230; 
McNaughter  !'.  Cassally,  4  McLean,  530 ; 
Whitmore  v.  Coats,  14  Mo.  9 ;  Thompson 
V.  Algei-,  1 2  Met  428  ;  Givard  v.  Tag- 
gart,  5  S.  &  R.  19.  In  Allen  v.  JarvLs, 
20  Conn.  38,  the  defendant  contracted 
with  the  plaintiff  to  manufacture  a  num- 
ber of  surgical  instruments,  of  which  the 
defendant  was  patentee.  After  they  were 
finished,  the  defendant  refused  to  accept 
them.  The  plaintiff  recovered  the  full 
price  agreed  upon,  on  the  ground  that  the 
instruments  were  of  no  value  to  him. 
Starrs,  J.,  said:  "The  rule  of  damages, 
in  an  action  for  the  non-acceptance  of 
property  sold  or  contracted  for,  is  tlie 
amount  of  actual  injury  sustained  by  the 
plaintiff,  in  consequence  of  such  non- 
acceptance.  This  is  ordinarily  the  differ- 
ence between  the  price  agreed  to  be  paid 
for  it,  and  its  value,  whore  such  price  ex- 
ceeds tlie  value.  If  it  is  worth  that  price 
the  damages  are  only  nominal.  But  tliere 
may  be  cases  where  the  property  is  utterly 
worthless  in  the  hands  of  tlie  plaintiff,  and 
there  the  whole  .price  agreed  to  be  paid 
should  be  recovered.  The  present  ap- 
pears to  us  to  be  a  case  of  this  description. 
The  articles  contracted  for  were  those  for 
the  exclusive  right  of  making  and  vend- 
ing which  the  defendant  has  obtained  a 
patent.  They  could  not  be  lawfully  sold 
by  the  plaintiffs,  and  were,  therefore, 
w'orthless  to  them."  Where  the  vendee 
gives  notice  before  the  day  of  delivery  that 
he  will  not  accept  the  goods,  the  measure 
of  damages  in  an  action  against  him  by 
the  vendor,  is  till  the  difference  between 
the  contract  price  and  the  marlcet  price, 
when   they  should   have   been  delivered, 
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and  he  cannot  have  them  assessed  at  the 
market  value  of  the  goods  at  the  time 
when  the  notice  was  given.  Phillpotts  v. 
Evans,  5  M.  &  W.  47.5. 

{t)  Sands  v.  Taylor,  ,5  Johns.  395; 
Langfort  v.  Tiler,  l"  Salk.  113  ;  6  Mod. 
162  ;  Jones  !>.  Marsh,  22  Vt.  144;  Wilson 
0.  Broom,  6  La.  An.  381  ;  Gaskell  v.  Mor- 
ris, 7  Watts  &  S.  32  ;  Boorman  v.  Nash,  9  ■ 
B.  &  C.  145.  In  Sands  v.  Taylor,  the  de- 
fendants purchased  of  the  plaintiff's  a  cargo 
of  wlieat.  After  accepting  a  part  they 
refused  to  accept  tlio  remainder.  After 
giving  notice  to  the  defendants  the  plain 
tiffs  sold  the  wheat  in  their  hands  at  auc- 
tion. Van  Ness,  J.,  said  :  "  Nothing, 
therefore,  is  more  reasonable,  than  that 
the  plaintiffs,  who  were  not  bound  to  store 
or  purchase  the  wheat,  should  be  per- 
mitted to  sell  it,  at  the  best  price  that 
could  be  obtained.  The  defendants  have 
no  right  to  complain.  Had  they  taken 
the  wheat,  as  they  ought  to  'have  done,  a 
sale  by  the  plaintiffs  would  not  have  been 
necessary.  The  recovery  here  is  only  for 
the  difference  between  the  net  proceeds  of 
that  sale,  and  the  price  agreed  upon  in 
the  original  contract."  Bement  v.  .Smith, 
15  Wend.  493;  Graham  v.  Jackson,  14 
East,  498.  In  Bement  v.  Smith,  the  plain- 
tiff built  a  carriage  for  the  defendant,  ac- 
cording to  an  agreement,  tendered  it  to 
him,  and  on  his  refusal  to  accept  it,  de- 
posited it  with  a  third  person  on  his  ac- 
count, giving  the  defendant  notice  of  the 
deposit,  and  brought  an  actiort  of  assump- 
sit. It  was  held,  that  the  plaintiff  was  en- 
titled to  recover  the  price  agreed  upon. 
But  in  Laird  v.  Pim,  7  M.  &  W.  474,  478, 
Parke,    B.,  said  :    "  A  party  cannot    re. 
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either  case,  proceeds  upon  the  breach  of  the  contract  by  the 
vendee,  it  seems  reasonable  that  this  election  should  be  given 
to  the  vendor,  and  no  part  of  it  to  the  vendee.  But  if  the  ven- 
dor has  not  the  goods  himself,  but  contracts  with  a  third  party 
for  them,  it  is  said  (but  not,  as  we  think,  for  good  reasons),  that 
he  now  recovers  only  the  difference  between  the  market  value 
and  the  contract  price.  But  if  this  contract  to  buy  was  abso- 
lute and  obligatory,  and  he  had  the  goods  in  his  control,  so  that 
his  vendee  might  have  them  on  demand,  it  might  not  be  easy 
to  discriminate  this  case  from  the  other,  on  principle,  (m) 

If  the  goods  are  sold  on  credit,  that  is,  if  it  is  a  part  of  the 
contract  of  sale,  that  payment  shall  be  made  at  a  future  day, 
there  can,  of  course,  be  no  suit  for  the  price  until  that  day. 
But  if  it  is  also  a  part  of  the  contract  that  a  note  or  bill  of 


cover  the  full  value  of  the  chattel,  unless 
under  circumstances  which  import  that 
the  property  has  ijassed  to  the  defendant, 
as  in  the  case  of  goods  sold  :ind  delivered, 
where  they  have  been  absolutely  parted 
witii,  and  cannot  be  sold  again."  See 
also,  Dunlop  <.  Grote,  2  Car.  &  K.  153  ; 
Thompson  v.  Alger,  12  Met.  428,  443. 
In  this  last  case,  the  contract  was  for  the 
purchase  of  railroad  shares,  and  they  had 
already  been  transferred  to  the  vendee,  on 
the  books  of  the  company,  and  he  refused, 
after  the  transfer,  to  receive  them  ;  the 
vendor  was  held  entitled  to  recover  the 
contract  price ;  but  the  court  were  of 
opinion,  tliat  if  tlie  refusal  had  preceded 
the  transfer,  tlic  dittLTCnce  between  the 
agreed  ])rice  and  the  market  value  on  the 
day  of  deli^'cry  would  have  been  the 
measure  of  damages.  Dewii/,  J.:  "The 
plaintiff  is  entitled  to  recover  the  whole 
amount  stipulated  to  be  ]);iid  for  the  stock. 
The  alignment  against  such  recoverv  is, 
that  tliis  stock  was  never  accepted  by  the 
defendant ;  that  this,  at  most,  was  a  mere 
contract  to  purchase;  and  tliat  the  de- 
fendant, having  I'epudiated  it,  is  only  lia- 
ble to  pay  the  dilference  between  tlie 
agreed  price  and  the  market  value  of  the 
stock  on  the  day  of  the  delivery.  Such 
would  be  the  general  rule  as  to  contracts 
for  the  sale  of  personal  property  ;  and  such 
nile  would  3o  entire  justice  to  the  vendor. 
He  would  retain  the  property  as  fully  in 
his  hands  as  before,  and  a  payment  of  the 
difiFercnce  between  the  market  price  and 
that  stipulated  would  fully  indemnify  him. 


Such  would  have  been  the  rule  in  this 
ease  if  nothing  had  been  done  to  change 
the  relations  of  the  parties.  If,  for  in- 
stance, the  defendant  had  repudiated  the 
contract,  before  any  transfer  of  stock  to 
him  had  been  made  on  the  books  of  the 
corporation,  it  might  properly  have  ap- 
plied here.  But  this  is  a  case  of  some- 
what peculiar  character,  in  tliis  respect. 
The  contract  of  the  vendor  to  sell  to  the 
defendant  one  hundred  and  eighty  shares 
of  railroad  stock,  required  a  previous 
transfer  of  the  sliares  on  the  books  of  the 
coi-poration.  Tins,  from  the  very  nature 
of  the  case  was  a  previous  act ;  and  when 
done,  it  passed  the  property  on  the  books 
of  the  company  to  the  defendant." 

(«)  For  this  distinction,  see  Sedgmek 
on  Damages,  p.  283,  citing  Stanton  v. 
Small,  3  Sandf.  230;  McNaugliter  v. 
Cassally,  4  McLean,  530.  But  we  think 
this  distinction  is  without  foundation. 
The  circumstances,  in  tlie  first  case,  that 
the  goods  were  not  in  the  possession  of 
the  vendor,  but  only  contracted  for,  was 
not  alluded  to  by  the  court  in  assessing 
damages.  The  plaintiff  only  claimed 
what  the  court  allowed.  The  eases  seem 
to  show  that  a  vendor  may,  on  default  of 
vendee,  not  only  elect  to  resell  and  charge 
the  vendee  for  the  loss  on  the  resale,  or 
sue  for  the  contract  price,  considering  the 
goods  as  the  vendee's  ;  but  may  also  elect 
to  consider  them  as  his  own,  the  contract 
being  rescinded,  and  sue  for  the  special 
damage;  i.  e.  the  difference  between  the 
market  value  and  the  agreed  price. 
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exchange  shall  be  given  immediately,  which  is  to  be  payable  on 
that  future  day,  if  this  be  not  given  an  action  can  at  once  be 
maintained  for  it ;  not  only  because  it  is  a  separate  promise, 
but  because,  by  the  practice  of  merchants,  this  note  or  bill 
might  be  made,  by  the  vendor's  getting  it  discounted,  the  means 
of  present  payment,  (y) 

If  the  sale  was  with  warranty,  and  an  action  is  brought  on  a 
breach  of  the  warranty,  if  the  vendee  may  not  rescind  the  con- 
tract and  return  the  goods,  —  a  question  we  have  considered 
elsewhere,  (w)  —  he  cai\  have  no  other  compensation  than  that 
which  would  make  up  the  difference  between  what  the  goods 
are  and  what  they  ought  to  be.  Nor  is  the  price  paid  for  the 
article  any  thing  more  than  prima  facie  evidence  of  the  value 
which  it  should  have  had,  if  it  is  even  so  much.  The  jm-y  can- 
not assume  that  the  warrantor  only  agreed  that  the  thing  pur- 
chased should  be  worth  what  was  given  for  it,  because  the  pur- 
chaser may  have  been  induced  by  the  low  price  to  make  the 
purchase.  He  has  a  right  to  have  just  such  goods  as  the 
vendor  agreed  to  sell,  and  compensation  for  the  whole  differ- 
ence by  which  they  faU  short  of  this,  without  reference  to  the 
price  paid  for  the  goods,  (x)     He  may  also  recover  for  the  con- 

(«)  Hanna    v.    Mills,   21    Wend.    90 ;  strong  evidence  of  the  actual  value ;  and 

Kinehart  v.  Olvfine,  5   Watts  &  S.  157  ;  this  should  never  be  departed  from,  unless 

Hutchinson  v.  Reid,  3  Ciimp.  329.     See  it  be  clear  that  such  value  was  more  or 

also,  Mussen  v.  Price,  4  East,  147  ;  Dut-  less  than  the  sum  at  which   the   parties 

ton  V.  Solomonson,  3   B.  &  P.   f)82.     In  fixed  it.     It  is  sometimes  the  value  of  tlie 

the   action   for  not  giving  the  note,  the  article  as  between  them,  rather  than  its 

measure  of  damages  is  the  full  price  of  the  general   worth,   that  is    primarily  to   he 

goods.     Hanna  i).  Mills ;  Rinehart  u.  01-  looked  to ;  a  value  which  very  likely  de- 

ivine.  pended  on  considerations  which  they  alone 

(w)  Vol.  1,  p.  592.  could   appreciate.     Things  are,  however, 

(x)  Clare  v.  Maynard,  7  C.  &  P.  741 ,  6  very  often  purchased  on  account  of  their 

A.  E.  519,  note;  Curtis  v.  Hannay,  3  Esp.  cheapness.     In  the  common  language  of 

82;  Woodward  v.  Thatcher,  21  Vt.  580;  vendors,  they  are  offered  at  a  great  bar- 

Worthv  I'.  Patterson,  20  Ala.  172;  Slaugh-  gain,  and  when  taken  at  that  offer  on  a 

ter  V.  MeRae,  3  La.  An.  453  ;   Thornton  warranty,  it  would  be  contrary  to  the  ex- 

K.  Thompson,' 4  Gratt.  121;   Voorhees  c.  press  intention  of  the  parties,  and  perhaps 

Earl,  2  Hill.  288  ;  Freeman  v.  Clute,  3  defeat  this  warranty  altogether,  should  the 

Barb.  424;  Comstock  v.  Hutchinson,  10  price  be  made  the  inflexible  standard  of 

id.  211.     In  Gary  v.  Gruman,  4  Hill,  625,  value.     A  man  sells  a  bin  of  wlieat  at  fifty 

the  action  was  for  a  breach  of  a  warranty,  cents  per  bushel,  warranted  to  be  of  good 

in  the  sale  of  a  horse.     The  measure  of  quality.     It  is  worth  one   dollar  if  the 

damages  was  held  to  be  the  difference  be-  warranty  be  true ;  but  it  turns  out  to  be 

tween  what  would  have  been  its  value  as  so  foul  that  it  is  worth  no  more  than  sev- 

a  sound  horse  and  its  value  with  the  de-  enty-five  cents  per  bushel.     The  purchaser 

fects      Cowen,  J.,   said :    "  The  rule  un-  is  as  much  entitled  to  his  twenty-five  cents 

doubtedly  is,'  that    the    agreed   price   is  per  bushel  in  damages  as  he  would  have 
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sequential  injury  he  has  sustained  by  reason  of  the  breach  ol 
warranty,  if  it  were  the  immediate,  direct,  and  natural  conse- 
quence, but  not  otherwise,  (y)  Thus,  if  goods  are  warranted  fit 
for  a  particular  purpose,  the  purchaser  is  entitled  to  recover,  in 
his  action  for  breach  of  the  warranty,  what  they  would  have 
been  worth  to  him  if  they  had  conformed  to  the  warranty,  (s) 

7.   Whether  Expenses  mat  be  included  in  Damages. 

A  question  sometimes  occurs  in  these  cases,  and  also  in 
many  other  actions  where  damages  are  demanded,  as  we  have 
already  intimated,  which  cannot  always  be  answered  by  direct 
and  unquestioned  authority.  It  is,  whether  the  plaintiff  may 
include  in  his  damages  the  expenses  of  litigation.  Thus,  if  one 
sells  a  horse  with  warranty,  and  the  buyer  is  notified  by  a  third 
party  that  the  horse  is  his,  and  requested  to  deliver  it  to  him, 
and  this  the  buyer  refuses  to  do,  and  defends  against  an  action 
in  which  this  third  person  succeeds  in  proving  the  horse  to  be 
his  property ;  and  then  the  buyer  resorts  to  the  seller  on  his 
warranty,  can  he  now  claim  from  him  the  expenses  of  his  un- 
successful defence,  either  on  the  ground  that  it  was  the  direct 
and  immediate  consequence  of  the  breach  of  warranty,  or  that 
it  was  for  the  benefit  of  the  seller. 

It  is  obvious,  in  the  first  place,  that  this  question  must  be 
affected  somewhat  by  the  presence  or  absence  of  fraud,  or  any 
wilful  wrong,  on  the  part  of  the  defendant ;  for  if  that  comes 
into  the  case  it  would  seem  to  enlarge  the  discretion  of  the  jury 


been  by  paying  his  dollar,  oi'  if  he  had  to  be  forged,  it  was  held,  that  the  measure 
^iven  two  dollars  per  bushel  he  could  re-  of  damages  would  be  the  difference  be- 
cover  no  more."  The  measure  of  dam-  tween  the  amount  of  the  note  and  its  ac- 
ages  was  once  held  to  be  the  difference  be-  tual  value,  whatever  that  may  be. 
tween  the  price  paid  and  the  value  of  the  (j/)  In  an  action  for  the  breach  of  war- 
article  with  defects.  Caswell  v.  Coare,  )  ranty  on  a  sale  of  a  horse,  the  expense  of 
Taunt.  .566.  The  measure  of  damages,  in  selling  him,  and  of  keeping  him  for  sucl' 
an  action  brought  for  a  breach  of  an  im-  reasonable  time  as  may  be  necessary  H 
plied  warranty  of  title,  in  the  sale  of  a  effect  a  sale  at  the  best  advantage,  is  re 
horse,  is  the  price  paid  by  the  purchaser  coverable  as  special  damage.  Clare  !> 
with  interest  thereon,  and  the  cost  recov-  Maynard,  7  C.  &  P.  "41  ;  Ellis  v.  Chin 
ercd  of  him  or  his  vendee,  in  a  suit  brought  nock,  7  C.  &  P.  169;  M'Kenzie  v.  Han 
by  the  actual  owner.  Armstrong  v.  Percy,  cock,  Ryan  &  M.  4;56  ;  Chesterman  n 
.5  Wend.  535.  In  Coolidge  v.  Brigham,  1  Lamb,  4  Nev.  &  M.  195,  2  A.  &  E.  129. 
Met.  547,  where  the  indorsements  on  a  {z)  Bridge  v.  Wain,  1  Stark.  5J4. 
promiBsory  note  warranted  genuine  proved 
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as  to  the  amount  of  damages,  and  also  the  equity  of  the  plain- 
tiff's claim.  But  if,  supposing  no  wilful  wrong  to  be  alleged 
or  shown,  and  therefore,  that  both  parties  are  equally  innocent, 
if  we  then  say  that  the  plaintiif  may  alwkys  reclaim  his  ex- 
penses of  litigation,  this  would  give  him  the  power  of  subject- 
ing the  defendant  to  the  heavy  costs  of  defending  against  a 
suit  where  there  was  no  defence,  which  the  defendant  never 
would  have  defended,  nor  the  plaintiff,  had  he  not  known  that 
he  was  doing  so  out  of  another's  purse.  But  if  we  say  that 
these  expenses  shall  never  be  recovered,  the  plaintiff  must  then 
either  be  justified  in  abandoning  the  thing  he  bought  to  the  first 
adverse  claimant,  and  the  mere  fact  of  the  claim  be  held  enough 
to  establish  his  right  to  sue  on  the  warranty,  which  would  be 
absurd,  or  else  he  would  be  bound  to  maintain  at  his  own  cost 
a  title  which  he  had  paid  for  and  which  another  had  warranted. 
In  truth,  it  would  be  impossible  to  lay  down  a  universal  rule, 
because  the  question,  as  it  arises  in  each  case,  must  be  deter- 
mined by  the  merits  and  circumstances  of  that  case.  But 
through  all  of  them  the  principle  of  compensation  must  be  re- 
garded ;  and  this  would  lead  to  the  conclusion,  that  wherever 
the  litigation  w^as  entered  into  by  the  buyer,  not  only  in  good 
faith,  but  on  reasonable  grounds,  and  it  could  be  viewed  as  a 
measure  of  defence  proper  for  the  interests  both  of  buyer  and 
seller,  and,  perhaps,  when  due  notice  of  the  claim,  the  action 
and  the  proposed  defence  were  given  to  the  warrantor,  there  the 
plaintiff  should  be  allowed  the  expenses  of  the  defence  in  his 
damages,  and  otherwise,  not.  For  practical  purposes,  it  would 
be,  we  think,  of  great  importance  for  a  buyer,  threatened  with 
the  loss  of  his  purchase  by  an  adverse  claimant,  to  give  notice 
to  his  seller  and  warrantor,  somewhat  on  the  old  principle  of 
voucher.  For  if  the  seller  did  not  choose  to  defend,  the  buyer 
might  then  safely  abandon  the  property,  unless  he  preferred  to 
defend  his  title  on  his  own  account.  And  if  the  seller  took 
notice  and  defended '  the  suit,  the  buyer  would  either  have  his 
title  confirmed  without  costs  to  himself,  or  an  unquestionable 
claim  on  the  warranty,  (a)     And,  for  the  same  reasons,  it  would 

(a)  Blasdale  v.  Babcock,  1  Johns.  517  ;     Lewis  .p.  Peake,  7  Taunt.  153,  the  plain- 
Coolidge   V.   Brigham,   5   Met.   68.      la    tiff  bought  a  horse  of  tlie  difendant,  with 
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doubtless  be  expedient  for  any  party  to  give  notice,  who  is  to 
look  to  another  for  compensation  for  property  taken  from  him 
by  a  third  party,  on  other  grounds  than  those  of  warranty. 

8.  When  Interest  is  included. 

There  is  another  element  which  enters  into  the  damages 
given  for  breach  of  contract,  for  the  purpose  of  making  these 
damages  compensation  ;  and  this  is  interest.  In  general,  where 
the  injury  complained  of  consists  in  the  non-payment  of  money, 
the  amount  unduly  withheld,  together  with  the  interest  on  that 
amount,  during  the  period  of  the  withholding,  makes  up  the 
whole  compensation,  because  the  law  assumes  that  interest, 
or  the  money  paid  for  the  use  of  money,  is  the  exact  measure 
of  the  worth  of  money.  This  would  be  very  nearly  true,  in 
fact,  of  the  rate  of  interest  actually  paid  in  the  market,  if  this 
were  wholly  unaffected  by  the  usury  laws.  But  the  law  as- 
sumes that  the  rate  of  interest  which  it  allows  is  that  which, 
on  the  whole,  interest  ought  to  be,  and  fixes  the  rate  on  that 
ground,  and  therefore  assumes,  in  every  case,  that  this  standard 
measures  the  use  which  the  plaintiff  might  have  made  of  his 
money.  The  questions  which  arise  in  relation  to  interest,  we 
have  aheady  considered  in  our  previous  chapter  on  interest  and 
usury. 

warranty,  and  rel^nng  thereon  sold  it  to  was  cast ;    those  costs  and  damages  are 

one    Dowling-,   with    a  warranty.      The  tlierefore  a  part  of  the  damages  wliich  the 

plaintiff,  being   sued   by   Dowling   for   a  plaintiff  has   sustained  by  reason  of  the 

breach  of  the  warranty,  gave  notice  of  the  false  warranty  found  against  the  defend- 

action   to   the   defendant,  and,  as  he   re-  ant.     I  therefore  am  of  opinion,  that  the 

ceived    no    answer,  defended    the   action,  plaintiff  was    entitled    to    recover    these 

Dowling  recovered  the  price  of  the  horse,  damages."     But  the  expense  of  defending 

ajid  .£88  costs.     Tlie  plaintiff,  in   an  ac-  a  suit  beyond   the  taxed  costs  cannot,  it 

tion  against  the  defendant  for  a  !»'each  of  seems,  be  recovei'ed.     Armstrong  v.  Percy, 

the  warranty,  was  held  entitled  to  recover  5  AYend.  .535;  tt/ite,  p.  164,  n.   (/).     And 

the  costs  which  he  had  paid,  in  the  suit  the  taxed  costs  cannot  be  recovered,  even 

hrought  liy  Dowling.     Gibbs,  C.J. , said:  if  notice  of  the  suit  have  been  given,  if  the 

"  The  plaintiff  wa-j  induced,  by  the  war-  defect  in  the  thing  warranted  could  have 

ranty   of  the   defendant,   to  warrant   the  been   discovered   on   reasonable   examin- 

horse  to  a  purchaser;  he  gave  notice   to  ation,  so  that   the  defence  of  the   action 

the  defendant  of  the  action,  and  receiving  was  rash  and  improvident.     Wrightup  v. 

no  directions  from  the  defendant  to  give  Chamberlain,  7  Scott,  598.     See  Penley 

up  the  case,  he  proceeded  to  defend,  and  i;.  Watts,  7   M.  &  W.  601,  per  Parke,  B. 
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SECTION    VIII. 

OF  THE  BREACH  OF  CONTRACT  TO  PAY  MONEY  OR  GOODS,  IN  THE 

ALTERNATIVE. 

If  a  note  or  written  promise  be  to  pay  so  much  money,  but 
in  goods  specified,  and  at  a  certain  rate,  and  the  promise  is 
broken,  it  is  not  quite  settled  whether  the  law  wiU  regard  this 
as  a  promise  to  pay  money,  or  deliver  these  goods  ;  and  it  may 
be  a  very  important  question  if  the  goods  have  varied  much  in 
value.  Thus,  if  one  faUs  in  his  promise  to  pay  one  thousand 
doUars  in  flour,  at  five  dollars  a  barrel,  and  when  the  flour 
should  be  delivered  it  is  worth  six  doUars  a  barrel,  and,  not 
being  delivered,  an  action  is  brought,  the  question  is,  whether 
the  defendant  should  pay  one  thousand  dollars,  or  the  worth  of 
two  hundred  barrels  of  flour  at  six  dollars  each,  that  is,  twelve 
hundred  doUars.  The  true  question  is,  whether  it  was  intended 
that  the  promisor  might  elect  to  pay  the  money  or  deliver  the 
articles ;  or,  in  other  words,  whether  it  was  agreed  only  that  he 
owed  so  much  money,  and  might  pay  it  either  in  cash  or  goods, 
as  he  saw  fit.  There  might  be  something  in  the  form  of  the 
promise,  in  the  res  gest(S,  or  in  the  circumstances  of  the  case, 
which,  by  showing  the  intention  of  the  parties,  would  decide 
the  general  question ;  but  in  the  absence  of  such  a  guide,  and 
supposing  the  question  to  be  presented  merely  on  the  note 
itself,  as  above  stated,  we  should  say  that  the  more  reasonable 
construction  would  bo,  that  it  was  an  agreement  for  the  delivery 
of  goods  in  such  a  quantity  as  named,  and  of  such  a  quality  as 
that  price  then  indicated.  And  on  a  breach  of  this  contract,  the 
promisor  should  be  held  to  pay,  as  damages,  the  value  of 
so  much  of  such  goods,  at  their  increased  or  diminished 
price,  (b)     But  if  the  promise  be  only  to  pay  one  thousand 

(6)  Meason  v.  Philips,  Addis.  346  ;  Oowen,  681  ;  Mattox  v.  Craig,  2  Bibb, 
Price  V.  Justrobe,  Harper,  111;  Cole  v.  584;  M' Donald  o.  Hodge,  5  Hayw.  85; 
RosSj  9  B.  Mon.  393;  Clark  i/.  Pinney,  7     Edgar   o.   Boies,   11    S.   &   R.   445,   per 
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dollars  at  a  certain  time,  in  flour,  then  this  sum  is  to  be  paid, 
either  in  flour  or  in  money,  at  the  election  of  the  payor,  (c) 


Gibson,  J.  See  Wilson  v.  George,  10  N. 
H.  445.  In  Meason  v.  Philips,  the  de- 
fendant, the  lessee,  covenanted  to  pay  rent 
in  good  merchantable  grain ;  wheat,  at 
four  shillings  ;  rye,  at  three  shillings ;  and 
'-Orn,  at  two  shillings  and  sixpence  per 
bushel.  It  was  held,  that  the  damages 
were  to  be  ascertained  by  valuing  the 
grain  at  tlie  cun'Cnt  prices,  at  the  time  of 
delivery,  with  interest  from  that  time.  In 
Cole  v'.  K.iss,  9  B.  Mon.  393,  it  was  held, 
that  "  a  covenant  to  pay  $3,333.33,  payable 
in  good  merchantable  pig  metal,  delivered 
on  the  bank  at  Greenupsburg,  at  twenty- 
nine  dollars  per  ton,  could  not  be  dis- 
charged by  the  payment  of  $3,333.33  on 
the  day  appointed  for  tlie  payment."  Per 
Sampson,  J.:  "  Tiic  expression  ^payable 
in  good  merchantable  pig  metal,*  clearly 
points  out  the  thing  which  is  to  be  paid  ; 
it  is  not  of  the  same  import  with  the  ex- 
pression mai/  be  paid  in  pig  metal.  The 
latter,  if  used,  would  have  iniplied  an 
election  to  ]>ay  in  the  thing  named  or  not, 
as  it  might  suit  the  convenience  of  the 
obligors ;  tlie  former,  in  direct  and  positive 
language,  makes  the  amount  payable  in 
the  thing  specified,  and  shows  that  it  was 
really  a  contract  for  pig  metal,  and  not 
for  money,  which  might  be  paid  by  the 
delivery  of  the  article  named  ;  and  that 
the  sum  mentioned  was  merely  the  me- 
dium by  which  the  quantity  of  the  thing 
contracted  for  was  to  be  ascertained,  ac- 
cording to  its  stipulated  value  per  ton. 
There  is  no  substantial  difference  between 
the  writing  sued  on  in  this  case,  and  the 
one  upon  which  the  suit  was  brought,  in 
the  case  of  Mattox  v.  Craig  (2  Bibb, 
584).  In  the  last-named  case,  the  note 
was  for  the  payment  of  '  eiglity-nine  dol- 
lars, to  be  discharged  in  good  merchant- 
able brick,  common  brick  at  four  dollars 
per  thousand,  and  sand  brick  at  five  dol- 
lars per  thousand.'  The  court  decided, 
tliat  the  note  was  not  for  the  payment  of 
money,  but  for  tlie  payment  of  brick.  It 
is  the  opinion  of  a  majority  of  the  court 
(Judge  (Jraham,  dissenting),  that  the  note 
in  this  case  was  payable  alone  in  pig  metal, 
and  could  not  he  discharged  by  paying 
the  sum  mentioned  in  money."  But 
there  are  authorities,  of-  perhaps  equal 
weight,  wliicli  hold,  that  a.  note  promising 


to  pay  a  certain  sum,  in  specific  articles  at 
a  given  price,  may  be  discharged  by  the 
delivery  of  the  articles,  or  by  the  payment 
of  the  sum  stated,  at  the  debtor's  election ; 
but,  after  the  time  ti.xed  for  delivery  has 
elapsed,  they  become  obligations  for  the 
payment  of  that  sum.  Pinney  v.  Gleason, 
5  Wend.  393,  5  Cowen,  152,  4U  ;  Brooks 
V.  Hubbard,  3  Conn.  58;  Perry  v.  Smith, 
22  Vt.  301.  In  Pinney  v.  Gleason,  5 
Wend.  397,  the  note  was  in  this  form  : 
"  For  value  received,  I  promise  to  pay  A. 
B.  $79.50  on,  &c.,  in  salt,  at  fourteen  shil- 
lings per  barrel."  Per  Waltcurth,  Ch. : 
*'  Pothier  says,  these  agreements  for  pa^'ing 
any  thing  else  in  lieu  of  what  is  due,  are 
always  presumed  to  be  made  in  favor  of 
the  debtor,  and  therefore  he  has  always  a 
right  to  pay  the  thing  which  is  actually 
due,  and  the  creditor  cannot  demand  any 
thing  else  ;  and  he  puts  the  case  of  a  lease 
of  a  vineyard  at  a  fixed  rent,  expressed 
in  the  usual  terms  of  commercial  currency, 
but  payable  in  wine.  In  such  a  case,  ho 
says,  the  lessee  is  not  obliged  to  deliver 
wine,  but  may  pay  the  rent  in  money.  2 
Ev.  Polh.  347,  N.  497.  Chipman,  in  his 
valuable  treatise  on  the  law  of  contracts 
for  the  delivery  of  specific  articles,  puts 
the  case  of  a  note  for  $100,  payaljle  in 
wlieat,  at  75  cents  per  bushel,  and  con- 
cludes that  it  comes  within  the  ]3rinciple 
referred  to  by  Pothier,  and  that  the  debtor 
may  pay  the  $100  in  money,  or  in  wheat 
at  the  price  specified.  He  says,  the  na- 
ture of  the  contract  is  this  :  The  credi- 
tor agreed  to  receive  wlieat  instead  of 
money,  and  as  the  parties  concluded  the 
price  of  wheat  at  the  time  of  payment 
would  be  75  cents  per  bushel,  to  avoid 
disputes  about  the  price  they  fl.xed  it  at 
75  cents  in  the  contract.  If,  at  the  time 
fixed  for  payment,  wheat  be  at  50  cents  a 
bushel,  the  debtor  may  pay  it  in  wlieat  at 
the  rate  of  75  cents.  That,  if  the  parties 
had  intended  the  risk  in  the  rise  and  fall 
of  the  wheat  should  lie  equal  with  both, 
the  contract  would  have  been  simply  for 
the  payment  of  a  certain  number  of  bush- 
els. Chip,  on  Con.  35.  This  construc- 
tion of  the  contract  appears  to  be  rational, 
and  is  probably  in  accordance  with  the 
practice  of  those  parts  of  the  country 
where  these  contracts  are  most  frequently 


342. 


(c)  Brooks  V.  Hubbard,  3  Conn.  60  per  Eosmer,  C.  J. ;  Mettler  r  Moore,  1  Blackf. 
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SECTION   IX. 

OF  NOMINAL  DAMAGES. 

As  damages  are  compensation  for  some  actual  injury  sus- 
tained, it  might  seem,  that  where  a  wrong  was  done,  but  no 
actual  injury  sustained,  there  could  be  no  action  for  damages, 
for  there  is  nothing  which  requires  compensation.  It  would 
appear  to  be,  in  the  language  of  the  law,  injuria  sine  damno. 
The  two  phrases  used  in  reference  to  this  matter  are,  injuria 
sine  damno,  and  damnum  absque  injuria.  By  the  first  is  meant, 
a  wrong  done  without  producing  what  the  law  recognizes  as 
damnum,  or  damage  in  the  legal  sense  of  the  word.  By  the 
second  phrase  is  meant,  that  injurious  consequences  have  ensued 
for  which  the  law  would  make  compensation,  were  it  not  that 
the  act  which  caused  them  was  no  breach  of  the  law.  Thus, 
it  has  been  said,  in  reference  to  a  claim  of  a  land-holder  for 
damages  caused  by  a  bridge  not  built  upon  his  premises,  that 
when  an  act  authorized  by  law  gives  rise  to  damages,  it  is  dam- 
rmm  absque  injuria,  (d)  There  are  ancient  and  strong  authorities 
for  the  rule,  that  no  action  for  damages  will  he,  unless  an  actual 
injury  is  either  sustained,  or  is  inevitable,  (e)  But  there  is  also  high 
authority,  and,  in  our  view,  decisive  authority,  for  the  assertion, 
that  every  injury  (meaning  thereby  a  breach  of  law  or  a  violation 

made.     The  language  is  certainly  not  the  such  paper  at  the  time  the  notes  become 

best  which  could  be  used  to  express  such  due.      Smith    i>.    Dunlap,    12   111     184  r 

an  intent;  and  probably,  if  the  contract  Clay  v.  Huston,  1  Bibb,  461;  Anderson 

were  drawn  by  a  lawyer  he  would  put  it  v.  Bwing,  3  Litt.  245  ;  Phelps  v.  Kiley,  3 

in  tlie  alternative,  giving  the  debtor  the  Conn.  266 ;  Coldren  v.  Miller,  1  Blackf. 

option,  in  express  term,  to  pay  the  debt  in  296 ;  Van  Vleet  r.  Adair,  1  id   346  ;  Gor- 

monev  or  in  wheat,  at  the  fixed  rate  per  don  v.  Parker,  2  Smedes  &  M.  48.5  ;  Hixou 

bushel.'    But  certainly  if  tlie  intention  of  v.  Hixon,   7    Humph.   33 ;   Robmson   ... 

the  parties  was,  that  a  certain  number  of  Noble,  8  Pot.  181. 

bushels  of  wheat  should  be  absolutely  do-        {d)  Barbm  v.  Police  Jury,  15  La.  An. 

livered  in  payment,  a  lawyer  would  draw  544. 

the  note  for  so  maliy  bushels  of  wheat  in         (e)  1 9  H.  6,  44 ;  Waterer  "-Freeman, 

direct  terms"     Where  notes  are  given  for  Hob.  267  a,   per  Bobart,    C.  J.;   Ashby 

a   pec  fied  sum,  payable  in  bank-notes  ^  v.  White,  2   Ld.   Kaym.   938    1  S.nUh, 

mhe?  choses  in  action,  the   measure  of  Ld.  Cas.  105,  per  Curiam,  Lord  Holt,  dis- 

damages  has  been  held  to  be  the  value  of  seating. 
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of  the  right  of  the  plaintiff),  imports  a  damage.  (/)  This  injury 
sometimes  consists  in  the  denial  of  a  right,  or  of  property,  which  is 
implied  by  the  wrongful  act,  and  not  in  any  consequences  which 
have  yet  flowed,  or  can  be  immediately  apprehended  from  it. 
And  it  often  happens  that  an  action  is  brought,  sounding  only 
in  damages,  but  intended  merely  to  ascertain  and  establish  a 
right,  without  any  thought  of  compensation.  For  this  purpose, 
any  verdict  and  judgment,  for  the  smallest  sum,  is  as  effectual  in 
law  as  if  for  a  larger.  And  it  is  now  the  established  practice 
in  England  and  in  this  country,  to  give  a  plaintiff  damages  if 
he  succeeds  in  proving  that  the  defendant  has  broken  his  con- 
tract with  him,  or  has  trespassed  upon  his  property,  or  in  any 
way  invaded  his  rights.  But  if  no  actual  injury  has  been  sus- 
tained beyond  that  which  the  verdict  and  judgment  will  them- 
selves correct,  and  the  case  does  not  call  for  exemplary  damages, 
the  jury  would  then  be  directed  to  give  nominal  damages ;  that 
is,  a  sum  of  insignificant  value,  but  called  damages,  (g-) 


(/)  Ashby  V.  White,  2  Ld.  Ravm. 
938,  955,  1  Siilk.  19,  1  Smith's  Ld. 
Cases,  105,  per  Lord  Jiolt;  Williams  v. 
Mostyn,  4  JM.  &  W.  145,  153,  per  Parke, 
B. ;  Mellor  v.  Spateman,  1  Wins.  Saund. 
346  a,  note  '2.  In  Webb  r.  Portland 
Manuf.  Co.  3  Sumner,  189,  19l',  Sluiy, 
J.,  said :  "  I  can  very  well  understand, 
that  no  action  lies  in  a  case,  where  there 
is  damnum  absque  injuria,  that  is,  where 
there  is  a  damatje  done  without  any 
wrong  or  violation  of  any  light  of  the 
plaintiff.  But  1  am  not  able  to  under- 
stand how  it  can  be  correctly  said,  in  a 
legal  sense,  that  an  action  will  not  lie, 
even  in  a  case  of  wrong  oi"  violation  of  a 
right,  unless  it  is  followed  by  some  per- 
ceptible damage,  wliich  can  be  established 
as  a  matter  of  fact ;  in  other  words,  that 
injuria  sine  dantno  is  not  actionable.  On 
the  contrary,  from  my  earliest  reading,  I 
have  considered  it  laid  up  among  the 
very  elements  of  the  common  law,  that 
wherever  there  is  a  wrong,  there  is  a  rem- 
edy to  redress  it ;  and  that  every  injury 
imports  damage  in  the  nature  of  it,  and 
if  no  other  damage  is  established,  the 
party  injured  is  entitled  to  a  verdict   for 

nominal  damages So  long  ago  as 

the  great  case  of  Ashby  v.  White  (2  Ld. 
Raym.  938,  6  Mod.  45,  Holt,  524),  the  ob- 
jection was  put  forth  by  some  of  the  judges, 


and  was  answered  by  Lord  Holt,  with  his 
usual  ability  and  clear  learning  ;  and  his 
judgment  was  supported  by  the  House  of 
Lords,  and  that  of  his  brethren  overturn- 
ed." By  the  favor  of  an  eminent  judge, 
Lord  Holt's  opinion,  apparently  copied 
from  his  own  manuscript,  has  been  recent- 
ly printed.  [London:  Saunders  and  Ben- 
ning,  1837.]  In  this  last  printed  opinion 
(p.  14),  Ld.  I/iilt  says:  "It  is  impossible 
to  imagine  any  such  thing  as  injuria  sine 
damno.  Every  injury  imports  damage,  in 
the  nature  of  it." 

[g]  Thus  the  owner  of  a  several  fishery 
recovered  nominal  damages  of  the  de- 
fendant, in  an  action  of  trespass,  for  fish- 
ing in  it,  although  no  fish  were  taken. 
Patrick  v.  Greenway,  1  Saund.  346,  6. 
So  nominal  damages  may  be  recovered 
for  an  unlawful  flowing  of  the  plaintiif's 
land,  although  no  actual  damage  is  done. 
Chapman  v.  Thames  Manuf.  Co.  13  Conn. 
269;  Whipple  v.  Chamberlain  Manuf. 
Co.  2  Story,  661  ;  Pastorius  v.  Fisher,  1 
Rawle,  27  ;  Ripka  u.  Sergeant,  7  Watts 
&  S.  9.  So  they  may  be  recovered  for 
the  diversion  of  a  watercourse,  without 
proof  of  actual  damage.  Webb  v.  Port- 
land Manuf.  Co.  3  Sumner,  189;  Plura- 
leigh  V.  Dawson,  1  Gilraan,  544  ;  Dickin- 
son V.  Grand  Junction  Canal  Co.  7 
Exch.  282,  9  Eng.  L.  &  Eq.  513.     And 
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Thus,  in  respect  to  easements,  or  a  continuing  disregard  of  a 
right  of  any  kind,  it  is  usual,  at  least  in  England,  to  give,  in  the 
first  action,  little  more  than  nominal  damages,  because  the  judg- 
ment determines  the  right ;  and  if  the  defendant  persists  in  his 
wrongdoing,  the  plaintiff  may  bring  successive  actions,  until  re- 
peated and  exemplary  damages  compel  him  to  desist  from  his 
wrong.  (A) 

Cases  of  this  class  have  sometimes  been  decided,  on  the  ground 
that  nominal  damages  may  be  recovered  for  only  probable,  or 
even  possible  damages,  (i)  And  sometimes  a  jury  uses  the 
same  means  of  expressing  its  opinion  that  the  plaintiff  has  fail- 
ed substantially,  although  he  has  succeeded /or»ia%.  As  when 
in  slander  or  assault  and  battery,  the  jury  find  for  the  plaintiff, 
but  assess  damages  at  a  few  cents,  (j) 


see  Appleton  v.  FuUerton,  1  Gray,  186. 
The  principle  upon  which  these  cases  rest, 
is  thus  stated  by  Sergeant  Williams,  Mel- 
lor  V.  Spateraan,  1  Saund.  346,  b,  note  {b) : 
"  Wherever    any    act    injures    another's 
right,  and  would  be  evidence  in  future  in 
favor  of  the  wrongdoer,  an  action  may  be 
maintained  for  an  invasion  of  the  right, 
without  proof  of  any  specific  iniury." 
(A)  Battishill  v.  Reed,  18  C.  B.  696. 
((■)   Wells  V.  Watling,  2   W.  Bl.  1233; 
Weller   v.   Baker  (the  "case  of  the  Tnn- 
bridge  Well-Dippers),  2  Wilson,  414;  Al- 
laire V.  Whitney,  1  Hill,  484.     Generally, 
in  an  action  for  a  breach  of  a  contract,  the 
breacli,    but    no    actual    damage,    lieing 
proved,  nominal  damages  will  be  awarded. 
Boorman  w.'Brown,  3  Q  B.  515, 11  Clark 
&  F.   1 ;    Marzetti  v.  Williams,    1    B.    & 
Ad.  415.     So,  if  an  agent  violate  instruc- 
tions,   although    no    actual    damage    be 
shown.     Frothingham  v.  Everton,  12  N. 
H.  239;  Blot  v.  Boiceau,  3  Comst.  78, 
84.     So  if  a  sheriff  neglect  his  duty,  al- 
though no  actual  damage  arise.      Laflin 
),-.  Willard,  16  Pick.  64;  Glezen  v.  Rood, 
2  Met.  490;   Bruce  v.  Pettengill,  12  N. 
H.   341.      The   Supreme   Court  of  Ver- 
mont seems  to  have  gone  very  far  in  re- 
fusing to  sustain  an  action  of  trespass  for 
the  taking  of  personal  property.     In  Paul 
0.  Slason,  22  Vt.  231,  the  defendant,  a 
sheriff,   attached   hay,   belonging  to    the 
plaintiff,   and   in   removing   it,   used   the 
plaintiff's  pitchfork.     Jor  the  taking  of 
this,  among  other  things,  the   action  of 
trespass  was  brought.     The  court  below 
"charged   the   jury,   that  if  they  found 


that  it  was  merely  used  for  a  portion  of  a 
day  in  removing  the  plaintiff's  property, 
thus  attached,'  and  was  loft  where  it  wad 
found,  so  that  the  plaintiff  had  it  again, 
and  that  it  was  not  injured  by  the  use, 
they  were  not  bound  to  give  the  plaintiff 
damages,  for  such  use."  This  charge  was 
sustained,  and  Poland,  J.,  in  delivering 
the  opinion  of  the  court,  said  :  "  It  is  true, 
that,  by  the  tljeory  of  the  law,  whenever 
an  invasion  of  a  right  is  established, 
though  no  actual  damage  be  shown,  the 
law  infers  a  damage  to  the  owner  of  the 
property,  and  gives  nominal  damages. 
This  goes  upon  the  ground,  that  either 
some  damage  is  the  probable  result  of  the 
defendant's  act,  or  that  his  act  would 
have  effect  to  injure  the  other's  right,  and 
would  be  evidence  in  future  in  favor  of 
the  wrongdoer,  if  his  right  ever  came  in 
question.  In  these  cases  an  action  may 
be  supported,  though  there  be  no  actual 
damage  done ;  because  otherwi.'ie  the  party 
might  lose  his  right.  So,  too,  whenever 
any  one  wantonly  invades  another's  right, 
for  the  purpose  of  injury,  an  action  will 
lie,  though  no  actual  damage  be  done ; 
the  law  presumes  damage  on  account  of 
the  unlawful  intent.  But  it  is  believed 
that  no  case  can  be  found,  where  damages 
have  been  given  for  a  trespass  to  personal 
property,  when  no  unlawful  intent,  or 
disturbance  of  a  right  or  possession,  is 
shown,  and  when  not  only  all  probable, 
but  all  possible  damage  is  expressly  dis- 
proved." 

(/)  Where  the  plaintiff  had  destroyed 
her  own  character  by  her  dissolute  con- 


220  THE  LAW  OE  CONTRACTS.  [PAKT  H. 


SECTION    X. 

OF    DAMAGES    IN   REAL   ACTIONS. 

Thus  far  we  have  treated  only  of  damages  for  the  breach  of 
personal  contracts ;  or  for  personal  torts.  In  real  actions, 
strictly  speaking,  damages  were  not  demanded  or  given  at 
common  law  ;  (k)  one  writ,  that  of  estrepement,  after  judgment, 
gave  compensation  in  some  cases  ;  (l)  but  damages  were  given 
by  early  statutes,  and  properly  belong  to  all  mixed  actions,  and 
to  personal  actions  relating  to  land,  (m)  In  ejectment  they  are 
in  general  nominal  only  ;  (ra)  and  a  subsequent  action  of  trespass 
is  brought  for  the  mesne  profits,  (o)  But  where  the  plaintiff  has 
a  title  and  estate  which  would  maintain  his  action,  and  the 
estate  terminates  or  the  title  expires  while  the  action  is  pend- 
ing, actual  damages  may  be  recovered,  including  mesne  prof- 
its, (p)  Sometimes  trespass  for  mesne  profits  is  brought,  not 
only  for  them,  but  to  try  the  title  to  the  estate,  (q) 

The  question,  what  damages  may  be  recovered,  is  not  only 
determined  in  this  as  in  other  cases  by  the  principle  of  compen- 
sation, but  this  principle  is  carried  very  far.  Thus,  the  rent  of 
the  land  is  barely  primd  facie  evidence  of  its  annual  value  or 


duct,  the  jury,  in  an  action  of  slander,  may  Beacli  v.  Beach,  20  Vt.  83 ;  Edgerton  v. 

give  nominal  damages.     Flint  v.   Chuk,  Clark,    id.    264.      But    the   recovery   of 

13  Conn.  361.  mesne  profits  in  the  action  of  ejectment, 

(k)   Sayer  on  Damages,  p.  5  ;   Stearns  has  been  held  to  be  no  bar  to    a  subse- 

on  Keal  Actions,  390.  quent  action  for  trespass  for  wanton  iiiju- 

(/)  2  Inst.  329;  3  Bl.  Com.  22.")  ;  Saver  ries.      Walker  !■.   Hitchcock,    19  \'t.  631. 

on  Damages,  34.  "  See  Gill  ';.  Cole,  1  Harris  &  J.  403. 

(m)    20  Hen.   3,  c.   3;    52    Hen.  3,   c.         (p)   Thnrstout  v.   Grey,  2   Stra.   1056; 

16;  6  Ed.  1,  e.  1 ;  Pilford's  Case,  10  Co.  Eoliinson    c.    Campbell,' 3    Wheat.   212; 

11.5;  Stearns  on  Real  Actions,  389  e(  Sfi/.  Wilkes   y.  Lion,   2  Cowen,  333;  Brown 

(n)    Van  Alen  v.  Rogers,  1  Johns.  Cas.  v.  Galloway,  Pet.   C.   C.  291,  299;  Alex- 

281;  Harvey  u.  Snow,  1  Yeates,  156.  ander  v.   Herr,   11    Penn.    St.    537.     See 

(o)  Van  Alen  v.  Rogers,  1  Johns.  Cas.  Stockdale  v.  Young,  3  Strobh.  501. 
281;    Adams   on   Ejectments,   328.      In         (ry)  Bullock  v.  Wilson,  3  Porter,  382; 

some  States  mesne  profits  are  recovered  Sumpter  v.  Lchie,  1  Consist.  R.  102.     In 

in   the    action    of   ejectment.      Boyd   v.  Massachusetts,   both    the   land    and   the 

Cowan,  4  Dall.   138;  Battin   v.  Bigelow,  mesne  profits  are  recovered  by  a  writ  of 

Pet.  C.  C.  452;  Starry.  Pease,  8  Conn,  entry.      Rev.    St.   ch.   101;    Washington 

641;    Denn   o.    Chubb,    1    Coxe,    466;  Bank  y.  Brown,  2  Met.  293. 
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profit,  and  the  jury  may  exceed  it  very  much,  indeed,  to  what- 
ever extent  is  necessary  to  give  the  plaintiff  adequate  compen- 
sation, (r)  The  damages  have  been  held  to  be  "  as  uncertain 
as  in  an  action  of  assault ; "  and  because  the  action  is  in  fact 
as  well  as  form  for  a  tort,  bankruptcy  is  no  sufficient  plea  In 
defence,  (s)  So,  to  make  up  the  value,  the  rents  have  been 
allowed,  and  interest  upon  them,  (t)  and  the  costs  of  the  litiga- 
tion by  which  the  title  was  established,  (u) 

The  common  law,  unlilie  the  Roman  law  and  the  modern 
codes  founded  upon  it,  gives  to  a  bona  fide  holder  without  title, 
no  claim  for  his  improvements  against  the  true  owner.  If  he 
loses  the  land,  he  loses  with  it  all  the  improvements  which  have 
become  fixed  to  the  realty,  (y)  In  many  of  our  States  the  civil 
law  principle  has  been  adopted,  and  statutory  provisions  made, 
by  which  such  defendant,  being  ousted  by  a  better  title,  may 
recover  the  value  of  his  improvements,  as  assessed  by  a  jury  of 
the  vicinage  {w)  Besides  this,  however,  it  has  been  held  in  this 
country,  that  a  holder  of  land  in  entire  good  faith,  if  ousted  by 
a  better  title  of  which  he  was  ignorant,  and  afterwards  called 
upon  to  refund  the  mesne  profits,  may  set  off  his  improvements 
against  the  mesne  profits,  [x)  But  such  improvements  must  be 
in  their  nature  permanently  beneficial  to  the  estate,  (y)  In  that 
case  a  Court  of  Equity  will  sustain,  against  the  actual  owner, 
after  recovery  of  the  premises,  a  bill  brought  by  a  bona  fide  pos- 
sessor, for  the  value  of  his  improvement,  {z) 

(r)  Goodtitlei;.  Tombs,  3  Wilson,  118  ;  316  ;  Baron  v.  Abeel,  3  Johns.  481.     See 

Dewey  i'.  Csborn,  4  Covven,  329  ;  Draxel  Ale.xander  v.  Herr,  11  Penn.  St.  537. 

V.  Man,  2  Penn.  St.  271,  276  ;  Adams  on  (v)  Powell  ".   M.  &  B.  M.anuf.  Co.  3 

Eject.  328.  Mason,  369  ;  2  Kent's  Com.  334-338. 

(s)  Goodtitle    u.    North,    Doug.    584,  (w)  Mass.  R.  St.  ch.  101  ;  Ohio  R.  St. 

per  BuUer,  3.  ch.  77  ;  N.  H.  H.  St.  ch.  190;  2  Kent's 

\t)  Jackson  !).  Wood,  24  Wend.  443.  Com.   335,   336;    Lamar   v.   Minter,  13 

(«)  Astin  r.  Parkin,  2  Burr.  665.     The  Ala.  31;  Bailey  v.  Hastings,  15  N.  H. 

rule  appears  to  be,  that  where  the  costs  525. 

hare  been  taxed  in   the  ejectment   suit,  (x)  Murray   v.   Gouverneur,   2   Johns, 

nothing  more  than  those  can  be  recovered.  Cas.   438,   441;    Jackson   v.  Loomis,   4 

Doe  V.  Davis,  1  Esp.  358 ;  Doe  v.  Hare,  Cowen,  168  ;  Green  v.  Biddle,  8  Wheat. 

4  Tyrw.  29.     See  ante,  page  164,  n.  (j).  1,  81,  citing  Coulter's  Case,  5  Rep.  30; 

But  where  they  have  not  been  taxed,  as  in  Hylton  v.  Brown,  2  Wash.  C.  C.  165; 

case  of  a  judgment  by  default,  or  where  Dowd  v.  Eaucett,  4  Dev.  92,  95  ;  Beverly 

there  is  a  writ  of  error,  evidence  may  be  v.  Burke,  9  Ga.  440 ;  Burrows  v.  Pierce, 

introduced  to  show  their  amount.    Nowell  6  La.  An.  303,  308. 

V.  Roake,    7   B.   &    C.    404;  Brooke   o.  (y)  Worthington  y.  Young,8  Ohio,  401 : 

Bridges    7   J.   B.  Moore,   471  ;    Doe  v.  Matthews  v.  Davis,  6  Humph.  324. 

Huddart  5  Tyrw.  846,2  Cromp.,  M.&B.  (z)  Bright  v.  Boyd,  1  Story,  494,  2  id. 
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A  dowress,  from  whom  land  is  withheld,  may  recover  dam- 
ages, (a)  But  when  the  suit  is  brought  for  land  upon  which 
valuable  improvements  have  been  made,  by  building  houses,  for 
instance,  either  by  the  alienee  of  the  husband  or  by  the  heir,  it  is 
not  positively  settled  whether  she  has  damages  to  cover  her  claim 
to  dower  in  these  improvements,  or  must  be  limited  to  her  dower 
in  the  land,  as  the  purchaser  took,  or  the  heir  inherited  it.  There 
are  certainly  strong  reasons,  if  not  conclusive  authority,  in  favor 
of  the  principles  applied  to  this  question  in  some  of  our  courts  ; 
namely,  that  where  the  heir  adds  improvements  to  the  estate, 
the  widow  shall  have  her  dower  in  them  ;    but  not  in  the  im- 


605  ;  Herring  v.  Pollard,  4  Humph.  362  ; 
Jliittliews  c.  Davis,  6  id.  324  ;  Martin  c. 
Atkinson,  7  Ga.  228  ;  Bryant  v.  Ham- 
brick,  9  Ga.  133;  2  Story's  Eq.  Juris. 
§§  799  b,  1237,  1238.  But  see  Putnam 
V.  Ritchie,  6  Paine,  390,  403. 

(n)  The  law  on  this  subject,  as  it  stood 
under  the  statute  of  Mcrtun,  was  clearly 
stated  by  Booth,  J.,  in  Layton  c  Butler, 
4  Harring.  Del.  507,  509.  Dower  uiiilr 
nihil  hubet  is  a  real  action,  in  the  nature  of 
a  writ  of  right ;  and  therefore,  l)y  the  com- 
mon law,  no  damages  were  recoverable  by 
the  wife  for  its  detention.  By  the  statute 
of  Merton  it  was  enacted,  that  where 
widows  were  efforced  of  their  dower,  and 
cannot  liave  it  inithoul  pka,  they  who  ef- 
forced tliL'in  of  their  dower,  of  the  lands 
whereof  their  husbands  died  seised,  shall, 
upon  the  recovery  tlicieof  by  such  u'idows, 
yield  them  dania;:es,  that  is  to  sav  :  the 
value  of  the  whole  dower  (namely^  the  one 
third  of  the  annual  prolits  of  the  land), 
from  the  death  of  the  husband  unto  the 
day  that  the  widow,  hy  the  judgment  of 
the  court,  has  rccovcicd  seisin  of  licr 
dower.  Where  the  husl>and  has  aliened 
the  land,  no  daningcs  can  be  recovered  by 
the  widow  against  tlio  alienee,  without  a 
demand  of  dower  and  a  refusal  ;  and  then 
only  from  the  time  of  makiiii^  the  demand. 
Where  the  husband  dies  seised  of  the  in- 
heritance, as  the  possession  immediately 
devolves  on  the  heir,  damn^es  may  be 
recoveri'd  against  him  from  the  time  of  the 
hiisb.and's  death.  But  according  to  t'o. 
Litt.  32,  b.,  the  heir  may  save  himself 
from  damages,  if  lie  comes  into  court  u])on 
the  summons  the  first  day,  and  plead-i 
that  he  has  always  been  ready  and  yet  is 
ready  to  render  dower,  and  prays  that  she 


may  not  have  damages  ;  in  which  case,  if 
tiie  wife  has  not  requested  her  dower,  slie 
loses  her  damages.  But  if  to  the  plea  she 
replies  a  demand  of  her  dower,  and  issue 
is  thereupon  taken  and  found  for  her,  she 
recovers  damages,  from  the  death  of  her 
Imsliimd.  If  the  heir  succeeds  on  the 
issue,  he  is  saved  from  damages  from  the 
time  of  the  husband's  death  ;  but  still  the 
widow  recovers  damages  from  the  teste  of 
the  original  writ,  which  in  law  is  consid- 
ered as  a  demand.  So,  too,  in  the  case 
of  tlie  husband's  alienee,  damages  are 
given  from  the  time  of  the  suing  out  of  the 
^\'rit,  although  no  demand  was  in  fact 
made.  It  seems  necessary,  therefore,  to 
entitle  the  widow  to  danuigcs,  eitheragainst 
the  alienee  or  the  heir,  that  she  should 
make  a  demand  of  her  dower  previous  to 
bringing  her  action  of  dower  tmde  nihil 
habet.  By  the  damages  in  this  action  are 
meant  the  one-third  of  the  annual  profits 
of  the  land,  beyond  all  reprises  (that  is, 
after  deducting  hmd-taxes,  repairs,  &c.), 
and  also,  such  damages  as  the  wife  has 
sustained  liy  the  detention  of  her  dower, 
"which,  in  the  inquisition  taken  upon  a  writ 
of  intiuiry,  are  usually  assessed  severally; 
although  it  is  said,  damages  mtiy  be  given 
generally,  without  linding  the  value  of  the 
land."  "Sue  Watson  r.  Watson,  10  C.  B. 
3,  1  Kng.  L,  &  Eq.  371.  In  many  States 
the  damages  fur  the  detention  of  dower 
are  regulated  liv  statutes.  N.  Y.  Rev.  St. 
vol.  2,'  pt.  2,  tit.  3,  p.  1.51  ;  Mass.  Rev.  St. 
ch.  102  ;  4  Kent,  Cotu.  65.  It  seems 
that  in  some  of  the  States  the  statute  of 
IMerton  is  held  not  to  be  in  force,  and  no 
damages  are  given.  Hevward  v.  Cuth- 
burt,  "l  McCord,  386 ;  Bank  of  U.  S.  i'. 
Dunseth,  10  Ohio,  18. 
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provements  made  by  a  purchaser ;  (b)  but  that  she  shall  have, 
against  a  purchaser,  her  dower  in  the  increased  value  of  the 
land,  caused  by  the  general  growth  and  prosperity  of  the  coun- 
try, (c) 

Where  an  action  is  brought  for  wrongful  interference  with 
real  estate,  or  with  the  occupation  or  enjoyment  of  it,  and  the 
action  not  only  sounds  in  tort,  but  is  for  actual  injury,  there  it 
seems  quite  settled,  and  illustrated  by  a  variety  of  cases  in 
this  country,  that  compensation  may  be  recovered  by  way 
of  damages  for  all  the  direct  and  natural  consequences  of 
the  injury,  (d) 


(6)  It  is  well  settled  that  a  widow  is 
entitled  to  dower  out  of  any  improvements 
that  may  have  been  made  by  the  heir  pre- 
vious to  the  assignment.  Co.  Litt.  32,  a  ; 
1  -Roper  on  Husband  and  Wife,  246,  347  ; 
Catlin  v.  Ware,  9  Mass.  218;  Powell  v. 
M.  &  B.  Manuf.  Co.  3  Mason,  346,  365  ; 
but  not  out  of  any  improvements  made  by 
the  alienee  of  her  deceased  husband.  Gore 
V.  Brazier,  3  Mass.  544  ;  Ayer  v.  Spring, 
9  id.  8  ;  10  id.  80 ;  Stearns  v.  Swift,  8 
Pick.  532  ;  Wooldridge  u.  Wilkins,  3 
How.  Miss.  360  ;  Humphrey  v.  Phinney,  2 
Johns.  484  ;  Wilson  v.  Oatman,  2  Bhickf. 
223  ;  Mahony  v.  Young,  3  Dana,  588 ; 
Leggett  V.  Steele,  4  Wash.  C.  C.  305 ; 
Barney  v.  Frowner,  9  Ala.  901  ;  1  Roper 
on  Husband  and  Wife,  346.  If  the  land 
is  impaired  in  value,  between  the  time  of 
the  husband's  deatli  and  the  assignment 
by  the  heir,  the  widow  is  only  entitled  to 
dower  out  of  its  value  at  the  time  of  the 
assignment.  Co.  Litt.  32,  a  ;  Hale  v. 
James,  6  Johns.  Ch.  258,  260,  per  Chan- 
cellor Kent ;  Powell  y.  M.  &  B.  Man.  Co. 
3  Mason,  347,  368,  per  Storfi,  J.  But  if 
the  alienee  has  impaired  the  value  of  the 
premises,  the  widow  seems  to  be  entitled 
to  dower,  according  to  the  value  at  the 
time  of  the  alienation.  Hale  v.  James,  6 
Johns.  Ch.  258. 

(c)  This  distinction  between  the  in- 
crease in  value  arising  from  extrinsic 
causes,  and  that  arising  from  improve- 
ments made  by  the  alienee  of  the  husband, 
appears  to  have  been  first  taken  by  Par- 
sons, C.  J.,  in  Gore  v.  Brazier,  3  Mass. 
523,  544.  It  was  adopted  in  Thompson 
V.  Marrow,  5  S.  &  R.  289,  and,  after  much 
consideration,  by  Stm-i/,  J.,  in  Powell  v. 
M.  &  B.  Manuf.  Co.  3  Mason,  347,  365, 
and  is  sanctioned  by  Chancellor  Kent,  4 


Kent,  Com.  68.  See  also,  Shirtz  v 
Shirtz,  5  Watts,  255  ;  Dunseth  v.  Tho 
Bank  of  U.  S.  6  Ohio,  76.  But  it  lias 
been  held  otherwise  in  Tod  v.  Baylor,  4 
Leigh,  498,  and  in  New  York,  under  a 
statute.  Walker  v.  Scliuyler,  10  Wend. 
480 ;  Humphrey  v.  Phinney,  2  Johns. 
484;  Dorchester  y.  Coventry,  U  Johns. 
510  ;  Shaw  y.  White,  13  Johns.  179. 

(d)  The  general  principles,  in  regard  to 
the  immediate  and  remote  consequences 
of  an  unlawful  act,  apply  to  this  class  of 
cases.  See  ante,  p.  181,  note  (lo).  In 
White  V.  Moseley,  8  Pitk.  356,  in  an 
action  of  tres])ass  qiiare  clausum  fregit,  for 
entering  tlie  plaintiff's  close  and  destroy- 
ing a  mill-dam,  the  plaintiff  recovered  for 
"  the  interruption  to  tlie  use  of  the  mill, 
and  the  diminution  of  tlie  plaintiffs  profits 
on  that  account."  See  Dickinson  v. 
Boyle,  17  Pick.  78.  In  Barnum  v.  Van- 
dusen,  16  Conn.  200,  where  tho  defend- 
ant's sheep  entered  upon  the  pUiintiflf's 
land  and  communicated  an  infectious  dis- 
ease to  liis  sheep,  it  was  held,  that  tho 
plaintiff  was  entitled  to  recover,  in  an 
action  of  trespass,  for  the  loss  of  the  sheep, 
and  for  the  trouble  and  expense  in  taking 
care  of  them.  See  Anderson  v.  Biickton, 
Stra.  192.  In  Johnson  v.  Courts,  3 
Harris  &  McH.  510,  where  tlie  defendant 
entered  upon  the  plaintiff's  land  and  with 
clubs  drove  away  eight  negroes,  it  was 
held,  in  action  of  trespass  quare  clausum 
freijit,  tlmt  the  plaintif}'  could  recover  for 
injuries  to  his  crops,  consequent  upon  the 
driving  away  of  his  negroes.  In  an  action 
for  entering  upon  the  plaintiff's  close, 
damages  may  be  recovered  for  debauch- 
ing the  plaintiff's  daughter  and  servant. 
See  Bennett  o.  AUcott,  2  T  R.  166  ; 
Ream  v.  Rank,  3  S.  &  R.  215.     See  Wat- 
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If  the  action  be  brought  on  the  common  covenants  of  a  deed, 
the  rules  in  respect  to  compensation  seem  to  differ,  according  as 
it  is  one  or  another  of  these  covenants  which  has  been  broken. 
The  covenant  that  the  grantor  is  lawfully  seised,  and  that  he 
has  good  right  to  convey  (which  has  been  held  the  same  with 
the  covenant  of  seisin),  (e)  and  that  the  premises  are  free  from 
incumbrances,  are  broken  as  soon  as  the  deed  is  executed,  if  the 
grantor  has  no  seisin,  or  the  land  be  incumbered.  (/)  And  if 
an  action  is  brought  on  the  covenant,  that  the  grantor  is  law- 
fully seised,  although  the  plaintiff  may  prevail,  by  proving  the 
actual  breach  of  the  covenant,  as  that  the  grantor  had  no  seisin, 
he  will  have,  it  is  said,  as  damages,  only  the  price  he  has  paid, 
and  interest ;  on  the  ground  that  he  has  lost  no  land,  because, 
if  this  covenant  were  broken  when  the  deed  was  given,  it  fol- 
lows that  no  land  ever  passed  to  him.  (g)  And,  if  it  is  made  to 
appear  that  the  plaintiff  has  lost  less  than  the  value  of  the  land, 
as  by  a  purchase  at  a  low  price  of  an  outstanding  title,  he  will 
recover  less,  (h)  If  the  grantor  has  acquired  a  title  which  will 
enure  to  the  grantee  by  way  of  estoppel,  the  damages  will  be 
only  nominal,  (i)  But  it  has  been  also  held,  that  a  release  of 
land  without  warranty,  by  the  grantee  to  a  third  person,  v/ill 
not  prevent  the  grantee's  recovery  of  full  damages,  {j) 

The  covenants  that  the  grantee  shall  have  quiet  enjoyment, 
and  that  the  grantor  will  warrant  and  defend  against  all  lawful 


son  V.  Pittsburg  &  Cleveland,  R.  R.  Co.  ley,  13  Penn.    St.  6.50,  6.'5.5  ;  Seamore  v. 

37  Penn.  St.  469,  as  to  liability  of  a   rail-  Harlan,  3  Dana,  415  ;  Martin  v.  Long,  3 

road  company  for  consequential  damages  Mo.  391;  Clark  v.  Parr,  14  Ohio,  118. 

to  land  by  the  construction  of  its  road,  See  also,  Parker  v.  Brown,  1 5  N.  H.  176  ; 

where  tlie  charter  makes  no  provision.  Cox  v.  Strode,    2  Bibb,  273.     In  an  ac- 

{e}  Wilhud  V.  Twitchell,  1  N.  H.  177,  tion  for  the  breach  of  this  covenant,  dam- 
498;  Rickeit  v.  Snyder,  9  Wend.  416,  ages  cannot  be  recovered  for  improve- 
421.  But  the  covenants  are  not  in  all  re-  ments,  or  the  increased  value  of  the  land, 
spects  synonymous,  as  a  party  may  have  Staats  «.  Ten  Kyck,  3  Caines,  HI; 
a  good  right  to  convey,  and  yet  not  be  Pitcher  v.  Livingston,  4  Johns  1  ;  Ben- 
seised  of  a  legal  estate.  Rawle  on  Cove-  net  v.  Jenkins,  13  Johns.  50 ;  Bender  v. 
nants  for  Title,  l:i7.  Fromberger,    4    Dall.    436;    Welting  v. 

{/)  Sue  rate,  vol.  1,  p.  231.    ,  Nissley,  13  Penn.  St.  650. 

if/)  Staats  7'.  Ten  Eyck, 3  Caines,  111 ;         (A) 'Tanner  v.   Livingston,   12  Wend. 

Bickford  n.  Page,  2  JNIass.  455  ;  Marston  83 ;  Spring  v.  Chase,  22  Me.  605 ;  Lef- 

V.  Ilobbs,  2  id.  433  ;  Caswell  v.  Wendell,  fingwell  v.  Elliott,  8  Pick.  455,  10  id.  204; 

4  id.  108;  Smith  v.  Strong,  14  Pick.  128;  Loomis  v.  Bedel,  11  N.  H.  74,  87. 
Stubbs  V.  Page,  2  Greenl.  378  ;  Mitchell         (i)  Baxter  v.  Bradbury,  20  Me.  260. 
V.  Hazen,  4  Conn.  495  ;  Weiting  u.  Niss-         (j)  Cornell  v.  Jackson,  3  Cush.  506. 
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claims,  are,  in  general,  broken  only  by  actual  ouster,  (A:)  and 
then  such  damages  will  be  recovered,  according  to  the  rule  laid 
down  in  one  of  the  earliest  cases  on  this  subject,  as  shall  give 
to  the  injured  party  full  and  adequate  compensation,  (l) 

But  if  we  suppose  a  case  where  land  is  conveyed  with  war- 
ranty, the  grantor  and  grantee  both  believing  the  title  to  be 
good,  and  there  is  no  taint  or  suspicion  of  fraud,  and  the  land 
rises  greatly  in  value,  either  by  the  increased  worth  of  real 
estate  in  that  vicinity,  or  by  expensive  improvements  made  by 
the  grantee,  and  then  the  grantee  is  ousted  and  comes  on  the 
warranty  against  the  grantor,  the  question  arises,  what  is  the 
compensation  to  which  the  plaintiff  is  entitled.  It  is  obvious 
that  an  error  has  been  made  by  which  some  innocent  party 
must  lose  much ;  and  it  cannot  be  said  that  this  error  is  to  be 
imputed  as  a  wilful  fault  to  one  party  more  than  to  the  other. 
K  the  covenantor  is  bound  to  make  good  the  value  of  all  that 
the  grantee  loses,  "  no  man,"  says  Kent,  "  could  venture  to  sell 
an  acre  of  ground  to  a  wealthy  purchaser,  without  the  hazard 
of  absolute  ruin."  (m)  But  if  not,  the  innocent  grantee  may 
lose  by  a  failure  of  a  title,  for  the  warranty  of  which  he  had 
paid  a  valuable  consideration,  the  greater  part  of  the  value  of 
his  estate.  In  some  States  the  value  of  the  estate  at  the  time 
of  the  conveyance  is  the  measure  of  damages  ;  and  where  this 
value  determines  in  the  assessment  of  damages,  it  is  itself  de- 
termined, generally,  at  least,  by  the  amount  of  the  consideration 
paid,  with  interest.  But  if  mesne  profits  have  been  received  by 
the  grantee,  they  will,  in  general,  be  held  equivalent  to  the  in- 
terest ;  and  then  no  interest  will  be  allowed  to  the  grantee,  or 
only  that  which  is  commensurate  with  his  liability  for  the 
mesne  profits  to  the  holder  of  the  paramount  title ;  and  there- 
fore   he  can  recover  interest  only  for  six  years,  (n)     In  some 


(ifc)  Rawle  oti  Covenants  for  Title,  182,  count  in  assessing  damages,  that  viilnc  is 

339.  in  general  determined  by  tlie  amount  of 

(I.)  Gray   v.    Briscoe,   Noy,  142 ;    Pin-  the  consideration  paid,  and  interest  is  al- 

combe  v.  Rudge,  Yelv.  139,  Hobart,  3,  lowed  on  that  sum  ;  but  if  mesne  profits 

and  note,  in  Williams's  edition.  have  been  received  by  the  grantee,  those 

(m)   Staats  v.  Ten  Eyclt,  3  Caines,  114,  will  be  held  equivalent  to  the  interest,  and 

115.  in  that  case,  the  allowance  of  interest  to 

(n)  Where  the  value  of  the  land  at  the  the   grantee  will  only  be  commensurate 

time  of  the  conveyance  is  taken  into  ac-  with  his  liability  for  the  mesne  profits  to 
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States  the  value  of  the  land  at  the  time  of  the  eviction,  is  the 
measure  of  damages,  (o)  There  seem  to  be  intimations  of  a 
distinction  betwen  the  increased  worth  by  a  rise  in  the  mar- 
ket value  of  the  land,  which  has  cost  the  grantee  nothing,  and 
that  increase  caused  by  his  expenditure  in  affixing  valuable 
buildings  or  other  improvements  to  the  land.  And  there  are 
some  reasons  in  favor  of  allowing  to  the  grantee,  as  damages, 
the  latter  kind  of  increase,  but  not  the  former,  (p)  It  has  also 
been  held,  that  the  purchase-money,  with  interest,  forms  the 
absolute  measure  of  the  damages,  {q)     If  the  failure  of  title 


the  holder  of  the  title  paramount,  that  is, 
he  can,  in  general,  recover  interest  for  six 
years  only.  Bennet  >:.  Jenkins,  13  Johns. 
50 ;  Staats  v.  Ten  E_rck,  3  Caines,  111; 
Baxter  v.  Ryerss,  13  Barb.  267 ;  Clark  v. 
Parr,  14  Ohio,  118.  The  amount  of  tlie 
consideration-money  with  interest  has 
been  held  to  be  the  measure  of  damages, 
in  New  York  ;  Pitcher  v.  Livingston,  4 
Johns.  1  ;  Bcnnct  v.  Jenkins,  13  id.  50; 
Kinney  i\  Watts,  14  Wend.  38;  Kelly  v. 
Dutch  Church  of  Schenectadv,  2  Hill,  105, 
115  ;  Baxter  v.  Ryer.^s,  13  IJarb.  267  ;  — 
in  Pennsylvania;  Brown  v.  Dickerson,  12 
Penn.  yt.  372 ;  Bender  u.  Fromberger,  4 
Dall.  436,  441  ;  King  v.  Pyle,  8  S.  &  E. 
166; — in  New  Jersey;  Holmes  r.  Sin- 
nickson,  3  Green,  313  :  Stewart  v.  Drake, 
4  Halst.  139,  142;  —  in  Virginia;  Stout 
V.  Jackson,  2  Rand.  132  ;  Threlkeld  u. 
ritzhugh,  2  Leigh,  451,  463  ;  Jackson  v. 
Turner,  5  id.  119  ;  Hafifey  v.  Birchetts,  11 
id.  83,  88  ;  conira,  Mills  v.  Bell,  3  Call, 
320;  —  in  South  Carolina;  Purman  v. 
Elmore,  2  Nntt  &  McC.  189;  Wallace  u. 
Talbot,  1  McCord,  466,  468;  Pearson 
V.  Davis,  1  JVlc.Mullan,  37  ;  Contra,  Liber 
V.  Parsons,  1  Bay,  19;  Witherspoon  v 
Anderson,  3  De>:un,  245; — in  North 
Carolina;  Phillips  i\  Smith,  1  Car.  Law 
Repos.  475 ;  Wilson  v.  Forbes,  2  Dev. 
30;  —  in  Ohio;  King  «.  Kerr,  5  Ohio, 
154;  Foote  c.  Burnet,  10  id.  317;  Clark 
Z).  Parr,  14  id.  118  ;  —  m  (icnrgia  ;  Davis 
V.  Smith,  5  Ga.  2747— in  Kcntuckv; 
Cox  V.  Strode,  2  Bibli,  273;  Hanson 'c. 
Buckner,  4  Dana,  251  ;  Pence  k.  Duvall, 
9  B.  Mon.  48;  In  Tennessee;  Shaw  t'. 
Wilkina,  8  Humph.  647,  651,  per  McKin- 
naj,  J. 

(o)  This  is  the  rule  adopted  in  IVTassa- 
chusetts ;  Gore  v.  Brazier,  3  Mass.  523  ; 
Bigelow  7>.  Jones,  4  id.  512;  Norton  v. 
Babeock,  2  Met.  510 ;  White  v.  Whitney, 


3  id.  81,  89;  —  in  Maine;  Cushmau  v. 
Blanchard,  2  Greenl.  266,  268;  Swett  v. 
I'atrick,  3  Fairf.  9 ;  Hardy  i'.  Nelson,  27 
Me.  525;  Elder  v.  True,  32  id.  109;  — 
in  Connecticut;  Horsford  v.  Wright, 
Kirby,  3  ;  Stirling  v.  Peet,  14  Conn.  245 ; 
—  in  Vermont ;  Drurv  v.  Shumw.av,  1  D. 
Chip.  HI;  Parke  i,-."  Bates,  12  Vt.  387. 
The  question,  although  raised,  is  unde- 
cided in  New  Hampshire  and  Indiana. 
Loomis  V.  Bedel,  11  N.  H.  74,  87  ;  Black- 
well  ['.  Justices  of  Lawrence  Co.  2  Blaekf. 
143,  147.  See  Rawle  on  Cov.  for  Title, 
p.  319  ct  seq.  (2d  edition)  ;  4  Kent,  Com. 
474-480  ;  2  Greenl.  Ev.  §  264.  In  Louis- 
iana the  question  has  been  much  discussed, 
and  diiK'ercnt  rules  have  prevailed,  under 
the  codes  of  1808  and  1825.  See  Bissell 
f.  Erwin,  13  La.  147;  Edwards  v.  Mar- 
tin, 19  id.  294;  .Morris  v.  Abat,  9  id. 
552;  13  id.  148,  note.  The  question  was 
thoroughly  discussed  in  the  late  case  of 
Burrows  c.  Peirce,  6  La.  An.  297,  and 
it  was  held,  Jlost,  J.,  dissenting,  that  the 
increased  value  at  the  time  of  evieticri 
ought  not  to  be  recovered.  The  grantee 
is  also  entitled  to  recover  the  costs  of  the 
suit  by  which  he  has  been  evicted.  Pitch- 
er V.  Livingston,  4  Johns.  1 ;  Baxter  v. 
Kycrss,  13  Barb.  267  ;  Holmes  v.  Sinnick- 
son,  3  Green  (N.  J.),  313;  Cushman  v. 
Blanchard,  2  Greenl,  26S  ;  Swett  t>.  Pat- 
rick, 3  Fairf.  9. 

{p)  Staats  V.  Ten  Eyck,  3  Caines,  117; 
Pitcher  o.  Livingston  4  Johns.  13,  per 
Spencer,  J. ;  Bender  v.  Fromberger,  4 
Dall.  442 ;  Martin  u.  Atkinson,  7  Ga. 
238.  .See  ante,  p.  223,  note  (c).  But 
there  seems  to  be  no  adjudication  in  favor 
of  applying  the  distinction  referred  to  ia 
the  ri?xc  to  this  class  of  eases. 

(q)  In  most  of  the  cases  cited  supra, 
note  in),  the  consideration-money  with 
interest  and  the  costs  were  held  to  be  the 


en.  vni.] 


DAMAGKS. 


227 


oxtend  only  to  a  part  of  the  land,  the  question  has  been  raised 
whether  the  damages  should  be  recovered  for  the  whole  land, 
or  for  part  only,  and  then  whether  the  proportion  which  the 
quantity  of  the  land  lost  by  the  failure  bears  to  the  whole, 
should  be  considered,  or  the  proportion  which  its  value  bears ; 
but  the  principle  of  compensation  prevails,  and  it  may  be  con- 
sidered as  established,  that  the  part  only  of  the  land  of  which 
the  title  has  failed,  is  to  be  paid  for,  (r)  and  that  in  proportion 
to  its  value  and  not  its  mere  quantity,  (s) 


measure  of  damages,  but  in  Threlkeld  v. 
Fitzhugh,  2  Leigh,  451,  it  was  suggested, 
that  in  some  cases  it  might  be  shown  that 
the  actual  value  of  the  land  was  greater 
than  the  price  paid.  See  4  Kent,  Com. 
476. 

(r)  In  Morris  v.  Phelps,  5  Johns.  49, 
the  title  to  a  part  of  the  premises  failed, 
and  it  was  urged  that  the  plaintiff  ought 
to  recover  the  whole  consideration-money, 
but  the  court  laid  down  the  rule  in  the 
text.  Kent,  C  J.,  said:  "This  is  an 
old  and  well-settled  rule  of  damages ; 
thus,  in  the  case  of  Bcauchamp  o.  Dam- 
ory,  Year-Book,  29  Ed.  3,  4,  it  was 
held,  by  Hill,  J.,  that  if  one  be  bound  to 
warranty,  he  warrants  the  entirety,  but  he 
shall  not  render  iu  value  but  for  that 
which  was  lost.  In  15  Ed.  4,  3  (and 
which  ease  is  cited  in  Bustard's  case,  4 
Co.  121 ),  the  same  princijjle  was  admitted, 
and  it  was  declared  and  agreed  to  by  the 
court,  that  iu  exchange,  where  a  want  of 
title  existed  as  to  part,  the  party  evicted 
might  enter  as  for  a  condition  broken,  if 
he  chose ;  but  if  he  sued  to  recover  in 
value,  he  should  recover  only  according 
to  the  value  of  the  part  lost.  Though 
the  condition  be  entire,  and  extends  to 
all,  yet  it  was  said  that  the  warranty  upon 
the  exchange  might  severally  extend  to 
part.  So  in  the  case  of  Gray  v.  Briscoe, 
Noy,  142,  B.  covenanted,  that  he  was 
seised  of  Blackacre  in  fee,  whereas  in 
truth  it  was  copyhold  land  in  fee,  accord- 
ing fo  the  custom  ;  and  the  court  said,  that 
the  jury  should  give  damages  according  to 
the  difference  in  value  between  fee-simple 
land  and  copyhold  land."  See  also,  Guth- 
rie V.  I'ugsley,  12  Johns.  126.  In  John- 
son V.  Nyce,'l7  Ohio,  66,  it  was  said,  that 
in  an  action  on  a  covenant  of  wairanty, 
broken  by  the  assignment  of  dower,  dam- 
ages would  be  given  to  the  extent  that  the 
value  of  the  estate  is  diminished  by  carv- 
ing out  the  life-estate,  taking  one  third  of 


the  consideration-money  to  be  the  value  of 
one  third  of  the  fee-simple  interest.  See 
Rickcrt  v.  Snyder,  9  Wend.  416  ;  Michael 
V.  Mills,  17  Ohio,  601  ;  Gray  v.  Briscoe, 
Noy,  142;  Rawle  on  Coven,  for  Title  2d 
ed.  p.  113,  et  seij. 

(s)  In  Morris  u.  Phelps,  5  Johns.  49, 
56,  Kent,  C.  J.,  in  delivering  tlie  opinion 
of  the  court,  said  :  "Another  question  in 
this  case  is,  whether  the  defendant  ougiit 
not  to  have  been  permitted  to  show  that 
tlie  lands,  in  the  deed  of  1795,  of  which 
there  was  a  failure  of  title,  were  of  inferior 
quality  to  the  other  lands  conveyed  by 
the  same  deed.  This  appears  to  be  rea- 
sonable; and  the  rule  would  operate  with 
equal  justice  as  to  all  the  parties  to  a  con- 
veyance. Suppose  a  valuable  stream  of 
water  with  expensive  improvements  upon 
it,  with  ten  acres  of  adjoining  barren  land, 
was  sold  for  10,000  dollars,  and  it  should 
afterwards  appear  that  the  title  to  the 
stream  with  the  improvements  on  it 
failed,  but  remained  good  as  to  the  res- 
idue of  the  land,  would  it  not  be  unjust 
that  the  grantee  should  be  limited  in 
damages,  under  his  covenants,  to  an  ap- 
portionment according  to  the  number  of 
acres  lost,  when  the  sole  inducement  to 
the  purchase  was  defeated ;  and  the 
whole  value  of  the  purchase  liad  failed  ? 
So',  on  the  other  hand,  if  only  the  title  to 
the  nine  barren  acres  failed,  the  vendor 
would  feel  the  weight  of  the  extreme  in 
justice,  if  he  was  obliged  to  refund  nine 
tenths  of  the  consideration-money.  This 
is  not  the  rule  of  assessment.  The  law 
will  apportion  the  damages  to  the  measure 
of  value  between  the  land  lost  and  the 
land  preserved."  See  also,  Cornell  v. 
Jackson,  3  Cush.  509  ;  Dickens  v.  Shep- 
perd,  3  Murph.  526.  In  King-  r.  Pyle,  8 
S.  &  R.  166,  this  rule  was  applied  where 
the  sale  was  fraudulent,  but  the  court  did 
not  decide  what  would  be  the  rule  if  the 
sale  were  fair.     There   are   cases  which 
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If  the  action  is  brought  upon  the  covenant  that  the  land  is 
free  from  incumbrances,  it  will  be  necessary  to  consider  the 
nature  and  effect  of  the  incumbrances.  If  they  consist  of  mort- 
gages or  attachments,  or  other  liens  of  like  kind,  it  seems  to  be 
well  settled  that  the  grantee  may  pay  off  these  incumbrances, 
and  inay  then  recover  all  that  he  necessarily  expended  in  this 
way,  from  the  grantor ;  (t)  and  may  even  recover  the  amount  of 
money  paid  by  him  to  remove  these  incumbrances,  after  the  ac 
tion  has  been  commenced,  (m) 

But,  if  he  does  not  discharge  the  incumbrances,  and  brings 
his  action  before  ouster  or  any  actual  injury  springing  from 
them,  although  the  action  is  sustainable,  because  the  existence 
of  the  incumbrances  work  a  breach  of  the  covenant,  yet  he 
can  recover  only  nominal  damages,  (v)  Still,  if  the  incum- 
brances are  of  a  permanent  nature,  such  as  interfere  with  the 
actual  enjoyment  of  the  estate,  and  such  that  the  grantee  can- 
not remove  them  by  his  own  act,  as  for  instance,  a  lease  of  the 
whole  or  a  part  of  the  premises,  then  it  would  seem  that  actual 
compensation  may  be  recovered,  and  that  there  is  no  rule  which 
should  prevent  this  from  being  full  and  adequate  (w)     If  the 

hold  that  the  average  value  is  to  be  re-  of  the   estate   at   the   time   of  payment, 

covered  for  the  part  to  wliich  the  title  has  Norton  v.  Babcock,  2  Met.   510;  White 

failed.     Nelson   v.   Matthews,  2   Hen.  &  v.  Whitney,  3  id.  81  ;  Eawle  on  Gov.  for 

M.   164;   Nelson   u.  Carrington,  4  Munf.  Title    (2d' edition),    161;     Sedgwick   on 

332.  Dam.    180.     In    Elder    i\   True,  :32  Me. 

(()  Delavergne  r.  Norris,  7  Johns.  3.58;  104,  it  was  held,  that  where  land  is  incum- 

Hall  V.  Dean,    13    id.    10.5  ;    Stanard    v.  bcrcd  by  a  mortgage,  the  grantee  may  re- 

Eldridge,   16   id.  254;  Frescott  v.  True-  deem  or  not  at  hi.-:  election,  but,  if  evicted, 

man,  4  Mass.  627  ;  Henderson  v.  Hender-  he  may  recover  the  value  of  the  land,  in- 

son,  13  Mo.  151.  eluding   his   improvements,  even    if   the 

(m)  Leffingwell  !i.  Elliott,  10  Pick.  204  ;  value   exceed    the   amount    due   on   the 

Brooks  V.   Moody,  20  id.  474;  Kelly  i-.  mortgage.     But  see  White  y.  Whitney,  3 

Low,   18  Me.  244  ;  Pomcroy  v.  Burnett,  Mot.  81  ;  Donahoe  v.  Emery,  9  id.  63. 
8  Blackf.  143;   together  with  reasonable         {e)   Prescott  r.  Trneman,  4  Mass.  627; 

expenses   incurred    in   extinguishing   the  Wyman  u.  Ballard,   12  id.  304;  Tufts  w. 

incumbrance,  exclusive  of  counsel   fees.  Adams,  8  Pick.  547 ;  Herrick  v.  Moore, 

Leffingwell  v.  Elliott.     But  the  grantee  19    Me.   313;    Delavergne   v.   Norris,   7 

cannot  recover  beyond  the  amount  of  the  Johns.   358;  Hall  v.  Dean,   13  id.   105; 

consideration-money  and  interest.     Dim-  >tanard  e;.  Eldridge,  16  id.  254  ;  Whisler 

mick  V.  Lockwood,  10  Wend.  142  ;  Foote  v.  Hicks,  5  Blackf  100;  Davis  y.  Lyman, 

V.  Burnet,   10  Ohio,  317;  4  Kent,  Cora.  6  Conn.  254.     Payments  for  the  discharge 

476.     But  in  those   States   in  wliich,  in  of  incumbrances  cannot  be  recovered  un- 

action  for  a  breach  of  the  covenant  of  less  specially  alleged.     DcForest  v.  Leete, 

warranty,  the  measure  of  damages  is  held  16  Johns.  122. 

to  be  the  value  of  the  estate  at  the  time  of         {w)  Prescott  v.  Trueman,  4  Mass.  267, 

eviction,  it  seems  that  the  grantee   may  630;  Harlow  r.  Thomas,  15  Pick.  6e,  69 ; 

recover  what  he  has  paid   to  extinguish  Hubbard  v.  Norton,   10  Conn.  422,  435. 

incumbrances,  '■)  the  extent  of  the  value  In  Batchelder  u.    Sturgis,  3   Cush.  205, 
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action  is  brought  on  a  contract  to  sell,  and  against  the  party 
who  had  promised  to  sell  and  had  failed  to  do  so,  many  author- 
ities have  held  that  the  result  may  depend  upon  the  cause  of 
the  failure.  For  if  the  intended  vendor  was  honest,  and  was 
prevented  from  making  the  sale.by  caused  which  he  did  not  fore- 
see, and  could  not  control,  then  the  plaintiff  recovers  only  nom- 
inal damages ;  or,  if  he  has  paid  the  price,  the  sum  with  inter- 
est, adding  perhaps,  in  both  cases,  his  expenses  in  investigating 
the  title,  or  for  similar  purposes,  (x)     But  if  the  proposed  vendor 


Fletcher,  J.,  in  givmg  the  opinion  of  the 
court,  said  :  "  In  New  Yorli,  in  the  case 
of  Rickert  i\  Snyder,  9  Wend.  423,  it  was 
held,  that  when  the  covenant  against  in- 
cumbrances is  broken,  by  reason  of  an  un- 
expired term,  wbieh  is  the  present  case, 
the  rule  of  damages  is  the  annual  value 
of  the  estate,  or  the  annual  interest  on  the 
purchase-money.  This  rule  may  do  jus- 
tice in  some,  perhaps  in  many  cases,  but 
this  court  is  not  prepared  to  adopt  it  as  a 
general  rule.  .  .  .  The  rule  is,  that  for 
such  incumbrances  as  a  covenantee  can- 
not remove,  he  shall  recover  a  just  com- 
pensation for  the  real  injury  resulting  from 
the  incumbrance.  Thout;h  it  seems  de- 
sirable to  have  as  definite  and  precise 
rules,  upon  the  subject  of  damages,  as  are 
practicable,  it  seems  impossible  to  estab- 
lish any  more  precise  general  rule  in  tliis 
class  of  cases^"  If  the  grantee  is  perma- 
nently kept  out  of  the  estate,  by  reason  of 
the  incumbrances,  the  purchase-money 
and  interest  are  the  measure  of  damages. 
Chapel  V.  Bull,  17  Mass.  213  ;  Jenkins  r. 
Hopkins,  8  Pick.  346  ;  so  also,  in  case  of 
eviction,  Waldo  v.  Long,  7  Johns.  173; 
Martin  v.  Atkinson,  7  Gn.  228 ;  Patter- 
son V.  Stewart,  6  Watts  &  S.  .527.  But  see 
Chapel  V.  Bull ;  Jenkins  v.  Hopkins,  and 
supra,  p.  224,  note  {g).  In  an  action  on  a 
covenant  to  pay  off  incumbrances,  the 
amount  of  the  incumbrances  is  held  the 
measure  of  damages.  Lethbridge  v.  Myt- 
ton,  2  B.  &  Ad.  772. 

(x)  Flureau  o.  Thornhill,  2  W.  Bl. 
1078  ;  Walker  v.  Moore,  10  B.  &  C.  416 ; 
Worthington  v.  Warrington,  8  0.  B.  134  ; 
Baldwin  v.  Munn,  2  Wend.  399 ;  Peters 
V.  McKeon,  4  Denio,  546 ;  Thomp.son  v. 
Guthrie,  9  Leigh,  101  ;  Combs  v.  Tarlton, 
2  Dana,  464  ;  Allen  o.  Anderson,  2  Bibb, 
415  ;  Stewart  v.  Noble,  1  Greene  (Iowa), 
26.  See  Fletcher  v.  Button,  6  Barb.  646. 
This  rule  appears  to  be  established  in 
England,  and   generally  prevails  in  this 


country ;  but  there  appears  to  be  some 
diversity  in  the  reasoning  upon  which  it  is 
based.  In  England  the  rule  appears  to  be 
sustained  on  the  ground  that  the  parties 
must  have  contemplated  the  difficulties  at 
tendant  upon  the  conveyance,  and  hence 
the  plaintiff  is  allowed  to  recover  the  ex- 
pense of  invcstigatinf^  the  title,  but  no 
other  expenses,  on  the  ground  that  he  is 
not  justified  in  taking  any  other  step  until 
he  is  sure  of  a  good  title.  In  Flureau  v.  . 
Thornhill,  Blackstone,  J.,  said  :  "  These 
contracts  are  merely  upon  condition,  fre- 
quently expressed,  but  always  implied, 
that  the  vendor  has  a  good  title."  In 
Walker  v.  Moore  the  land  was  not  con- 
veyed on  account  of  a  defect  in  the  title. 
The  plaintiff  had  contracted  to  resell,  and 
demanded  damages  for  the  loss  of  profits 
on  his  contracts  of  resale,  for  the  expense 
attending  those  resales,  and  for  the  amount 
for  which  he  was  liable  to  the  subcontrac- 
tors for  examining  the  title,  and  the  ex- 
pense incurred  by  himself  for  the  same 
purpose.  He  was  allowed  to  recover  only 
his  own  expense  in  examining  the  title. 
Parke,  J.,  said  r  "  It  is  usual  and  reason- 
able, before  any  expense  is  incurred,  to 
compare  the  abstract  with  the  deeds ;  and 
without  giving  any  opinion  as  to  the  right 
of  the  plaintiff  to  resell  before  he  had  ob- 
tained a  conveyance  and  actual  posses- 
sion, I  tliink  he  cannot  recover  those  ex- 
penses which  he  has  sustained  by  reason 
of  his  having  contracted  to  resell  the 
premises  before  he  bad  taken  the  trouble 
to  ascertain  whether  the  abstract  was  cor^ 
rect  or  not."  Bai/ley,  J.,  supposed  he 
might  have  recovered  the  expense  attend- 
ing the  resale,  had  that  contract  been 
entered  into  after  proper  investigation. 
He  said:  "If  it  [the  abstract]  had  been 
examined  with  the  deeds  and  found  cor- 
rect, the  plaintiff  might  perhaps  have  been 
justified  in  acting  upon  the  faith  of  having 
the  estate;  and  if,  after  that  time,  he  had 
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was  in  fault,  and  either  did  know,  or  should  have  known,  that 
he  could  not  do  what  lie  undertook  to  do,  here  substantial  dam- 
ages may  be  given,  including  compensation  for  any  actual  loss, 
as  by  the  increased  value  of  the  land  ;  («/)  and  this  has  been  ex- 
tended to  cases  where  the  vendor  acted  in  good  faith,  but  knew 
that  he  had,  at  the  time,  no  title ;  as  where  the  vendor  offered 
for  sale  at  public  auction,  land  which  he  had  contracted  with  a 
third  person  to  buy  from  him,  and  failed  to  buy,  only  on  ac- 
count of  the  inability  of  that  third  person  to  make  a  conveyance 
to  him.  (z)     In  this  respect  the  rule  would  be  distinguished 


made  a  subcontract,  I  think  he  would 
have  been  entitled  to  recover  the  expenses 
attendiiiij  it,  if  it  failed  in  consequence  of 
any  defect  in  the  title  of  his  vendor."  The 
plaintitf,  having  failed  in  a  bill  in  equity, 
brou!j;ht  to  enforce  specific  performance  of 
a  contract  to  sell  land,  because  the  defend- 
ant could  not  give  title,  was  not  allowed 
to  recover  his  costs  in  the  equity  suit,  in 
an  action  at  la\v.  Maiden  v.  i^yson,  11 
Q.  B.  292.  In  this  country,  although 
nearly  the  same  rule  is  in  some  of  the 
States  adopted  (ditt'crinK  perhaps  from  the 
Eno-lisli  in  tlie  I'act  that  the  expense  of  in- 
vestigating the  title  is  not  allowed),  it  is 
based  upon  the  analogy  between  this  class 
of  cases  and  actions  upon  covenants  for 
title.  As  we  have  seen,  in  tliose  cases, 
the  measure  of  damages,  where  there  has 
been  an  eviction,  is,  in  most  of  the  iStates, 
the  amount  of  the  consideration-money, 
with  interest ;  so  in  actions  upon  this  class 
of  contracts,  the  same  rule  has  lieen  adopt- 
ed. In  Baldwin  v.  Munn,  SiHlierlniiil,  J., 
said :  "  In  an  action  on  the  covenant 
against  incumbrances  in  a  deed,  the  plain- 
tiff can  recover  only  the  amount  paid  by 
him  to  extinguish  the  incumbrance ;  but 
if  he  has  paid  nothing,  no  matter  what  the 
amount  of  the  lien  may  he,  he  can  recover 
nominal  damages  onhj.  Oelavergne  v.  Nor- 
ris,  7  Johns.  3.58  ;  4  Mass.  627  ;  13  Johns. 
\0f>.  If  these  principles  are  just,  in  rela- 
tion to  the  covenant  of  general  warranty, 
and  of  quiet  enjoyment,  and  against  in- 
cumbrances, I  do  not  perceive  why  they 
are  not  equally  applicable  to  the  covenant 
to  convey,  where  the  covenantor  has  acted 
in  good  faith,  and  refused  to  convey  be- 
cause his  title  has  in  fact  failed.  The 
reasons  which  are  urged  with  so  much 
force,  by  C.  J.  Kent,  in  Staats  o.  Ten 
Eyck  (3  Caines,  111,  115),  in  favor  of  the 
rule  of  damages  adopted  in  that  case,  cer- 


tainly apply  with  equal  force  to  the  case 
in  question."  See  the  other  American 
cases  cited  above. 

(y)  See  authorities  cited  in  the  preceding 
note,  and  Bitner  v.  Brough,  1 1  Penn.  St. 
127;  Handley  v.  Chambers,  1  Litt.  358; 
Blanchard  <>.  Ely,  21  Wend.  346,  .347,  per 
Onc'ii,  J. ;  Nourse  v.  Barns,  1  T.  Raym. 
77.  So,  where  the  party  having  title,  re- 
fuses to  convey  it;  Driggs  v.  Dwiglit,  17 
Wend.  7 1  ;  Baldwin  v.  Slunn,  2  id.  399, 
406  ;  or,  having  title  at  tlie  time  of  the 
agreement,  afterwards  disables  himself 
from  completing  it,  by  selling  the  land  to 
a  third  partv ;  Patrick  v.  Marshall,  2 
Bibb,  47  ;  Fisher  v.  Kay,  2  id.  434,  440  ; 
Wilsiin  V.  Spencer,  11  Leigh,  261  ;  or,  at 
the  time  of  the  agreement,  knew  he  had 
no  title  ;  McConnell  v.  Dunlap,  Hardin, 
41. 

(z)  Hopkins  v.  Grazebrook,  6  B.  &  C. 
31.  See  this  case  cited  in  Walker  v. 
Moore,  10  B.  &  C.  416,  and  in  Fletcher  v. 
Button,  6  Barb.  650.  The  doctrine  of 
Hopkins  v.  Grazebrook,  was  affirmed  in 
Robinson  v.  Harman,  1  Exch.  850.  Parke, 
B.,  said :  "  The  rule  of  the  common  law 
is,  that  where  a  piu-ty  sustains  a  loss  by 
reason  of  a  breach  of  contract,  he  is,  so 
far  as  money  can  do  it,  to  be  placed  in 
the  same  situation,  with  respect  to  dam- 
ages, as  if  the  contract  had  been  perfoiTU- 
ed.  The  case  of  Flureau  v.  Thornhill, 
qualified  that  rule  of  the  common  law.  It 
was  there  held,  that  contracts  for  the  sale 
of  real  estate  are  merely  on  condition  that 
the  vendor  has  a  good  title  ;  so  that,  wlien 
a  person  contracts  to  sell  real  property, 
there  is  an  implied  understanding,  that,  if 
he  fail  to  make  a  good  title,  the  only  dam- 
ages recoverable  are  the  expenses'  which 
the  vendee  may  bo  put  to  in  investigating 
the  title.  The  present  case  comes  within 
the   rule  of  the  common  law,  and  I  am 
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from  that  applicable  to  actions  for  non-sale  of  chattels  where 
the  plaintiff  recovers  compensation  for  all  actual  damages,  with- 
out any  reference  to  the  good  or  bad  faith  of  the  vendor.  But 
the  Supreme  Court  of  the  United  States  have  refused  to  adopt 
this  distinction,  on  the  ground  that  the  reason  of  the  rule  as  to 
chattels  applies  with  equal  force  to  bargains  respecting  land ; 
this  reason  being,  that  if  a  vendor,  under  such  circumstances, 
could  escape  with  nominal  damages,  there  would  be  danger 
that  he  might  refuse  to  complete  the  sale  for  the  purpose  of  re- 
taining to  himself  the  enhanced  value,  [a) 

K  on  such  a  contract  the  proposed  vendee  is  sued,  if  he  has 
taken  the  land,  the  measure  of  damages  is,  of  course,  the  price 
with  interest ;  if  he  has  neither  taken  the  land  nor  paid  the 
price,  in  England  the  plaintiff'  receives  only  nominal  damages, 
unless  the  land  has  fallen  in  value,  or  he  has  otherwise  suffered 
actual  injury,  on  the  ground  that  if  he  recovered  the  full  price, 
he  would  have  that  and  the  land  too;  because  the  recovery 


unable  to  distinguish  it  from  Hopkins  v.  as  between  the  parties,  to  be  the  true  value. 

Grazebrooh."     So  it  has  been  held  in  this  The  analogy  does  not  sustain  the 

country,  that,  where  the  agreement  is  that  position  for  which  it  was  invoked ;  be- 
a  third  person  shall  convey  land,  the  cause  the  rule  of  damages  in  that  action  is 
measure  of  damages  is  the  value  of  the  founded  on  peculiar  reasons.  The  cove- 
land  at  the  time  when  it  should  have  been  nant  for  quiet  enjoyment  is  a  substitute  for 
conveyed.  Dyer  v.  Dorsey,  1  Gill  &  J.  the  old  real  warranty,  the  remedy  upon 
440 ;  Pinkston  v.  Huie,  9  Ala.  252.  But  which  was  by  voucher,  and  if  the  demand- 
see  Tyrer  v.  King,  2  Car.  &  K.  149.  ant  recovered,  the  tenant  had  judgment 
(a)  Hopkins  v.  Lee,  6  Wheat.  109.  See  against  the  voucher  for  other  lands  of 
also,  Cannell  v.  M'Clean,  6  Harris  &  J.  equal  value."  See  also,  the  very  able  de- 
297;  Nichols  u.  Freeman,  11  Ired.  99;  cision  of  Buchanan,  C.  J.,  in  Cannell,  u. 
Bryant  v.  Hambruck,  9  Ga.  133;  White-  M'Clean.  And  even  in  New  York  some 
Bide  V.  Jennings,  1 9  Ala.  784  ;  Hill  v.  Ho-  doubt  seems  to  have  been  thrown  upon  the 
bart,  16  Me.  164 ;  Warren  /.•.  Wheeler,  21  id.  rule  laid  down  in  Baldwin  v.  Munn,  cited 
484.'  In  some  of  these  cases  the  doctrine  supra,  note  (x),  in  tlie  late  case  of  Fletcher 
of  those  American  cases,  cited  supra,  note  v.  Button,  6  Barb.  646  ;  wliere,  under  a 
{x),  that  actions  on  a  covenant  to  convey,  verbal  contract,  land  is  to  be  conveyed  in 
are' so  far  analogous  to  those  upon  cove-  consideration  of  a  specific  sum  payable  in 
nants  for  title  that  the  damages  should  be  work,  the  vendee,  who  has  performed  the 
measured  liy  the  same  rule,  is  rejected,  work,  may  consider  the  agreement  as  a 
In  Nichols  v.  Freeman,  the  defendant  was  nullity,  and  recover  the  value  of  his  work, 
prevented  from  giving  a  good  title  by  a  not  exceeding  the  sum  specified,  with  in 
levy  of  execution  upon  the  land,  and  there  terest ;  and  he  can  only  resort  to  evi- 
appears  to  have  been  no  fraud  on,his  part,  dence  of  the  value  of  the  land  as  a 
The  value  of  the  land  at  the  time  of  the  measure  of  damages,  when  no  sum  is 
breach  was  regarded  as  the  measure  of  specified.  King  o.  Brown,  2  HiU,  485; 
damasres.  Pearson,  J.,  said  :  "  Our  atten-  Burlingame  v.  Burlingame,  7  Cowen,  92 ; 
tion  has  been  called  to  the  fact,  that  in  the  Rohr  v.  Kindt,  3  Watts  &  S.  563  ;  Jack  v. 
action  for  a  breach  of  a  covenant  of  quiet  McKee,  9  Penn.  St.  235 ;  Bash  v.  Bash, 
enjoyment,  the  measure  of  damage  is,  9  id.  260.  See  Boardman  u.  Keeler,  21 
the  price  paid  for  the  land,  which  is  taken,  Vt.  84. 
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cannot  have  the  effect  of  passing  the  fee  of  the  land,  (b)  In 
this  country,  some  cases  have  thrown  doubt  on  this  rule,  but 
upon  the  whole  we  think  it  well  established,  (c) 

If  the  contract  be  to  give  land  for  work  and  labor,  this  may 
be  treated  as  for  so  much  naoney  in  work  and  labor. 

K  the  action  be  brought  on  the  usual  covenants  in  leases,  the 
rule  is,  as  before,  compensation.  Hence  a  tenant  for  life  of  an 
estate  leased  by  him,  can  recover  only  such  damages  for  breach 
of  covenant  by  the  lessee,  as  are  proportionate  to  the  injury 
done  to  the  life-estate,  (d)     And  the  action  may  be  brought  on 


{b)  In  Hawkins  v.  Kemp,  3  East,  410; 
in  Goodisson  v.  Nunn,  4  T.  R.  761,  and  in 
Glazebrook  v.  Woodrow,  8  id.  366,  it 
Beems  to  have  been  assumed  that  the 
vendor,  on  tender  of  a  conveyance,  conld 
recover  the  amount  of  the  puvcliasc-money. 
But  in  the  late  case  of  Laird  o.  Pini,  7  M . 
&  W.  474,  wliere  tlie  vendor  had  offered 
to  execute  a  conveyance,  and  was  "  in  the 
same  situation  for  the  purpose  of  recover- 
ing damages  for  the  non-payment  of  tlie 
price,  as  if  all  had  been  done  by  him,"  it 
was  said  liy  Parke  B.,  in  dL'livering  tlie 
opinion  of  the  court:  "Tlie  measure  of 
damages,  in  an  action  of  tliis  nature  is,  the 
injury  sustained  by  tlie  plaintiff  by  reason 
of  tlie  defendants  not  having  performed 
their  contract.  The  question  is,  how 
much  worse  is  the  plaintiff  by  the  diminu- 
tion in  the  value  of  the  land,  or  the  loss  of 
the  purchase-money,  in  consequence  of 
the  non-performance  of  the  contract.  It 
is  clear  that  he  cannot  have  the  land  and 
its  value  too.  A  p.irly  cannot  recover  the 
full  value  of  a  chattel,  unless  under  cir- 
cumstances which  import  that  the  proper- 
ty hiis  passed  to  the  defendant,  as  in  the 
case  of  goods  sold  and  delivered,  where 
they  lia\"e  been  ai)>olutely  parted  with,  and 
cannot  bo  sold  again." 

(c)  In  Franchot  v.  Leach,  5  Cowen, 
506,  the  jury,  under  direction  of  the  judge, 
found  the  consideration-money  and  inter- 
est as  damages  for  the  vcikUc's  l)reac]i  of 
his  contract,  and  no  objection  seems  to 
have  lieen  made  to  the  diictlion.  InAlna 
r.  Plumracr,  4  Greenl.  2.t8,  the  defendant 
having  bought  a  pew  at  auction,  and  I'e- 
fused  a  deed  when  tendcied  to  him,  it  was 
held,  that  the  measure  of  damages  was, 
"  the  iirice  agreed  to  be  paid  for  the  pew 
hj  the  defendant,  who  will  be  entitled  to 
me  deed  whenever  he  chooses  to  acceiit 
i.1."     This  doctrine  was  approved  in  Shan- 


non V.  Comstock,  21  Wend.  457,  460,  and 
in  Williams  v.  Field,  cited  in  Sedgwick  on 
Damages,  p.  1 92,  and  appears  to  be  now 
well  settled  in  Maine ;  Oatman  v.  Walker, 
33  Me.  67.  But  see  Sawyer  v.  Mclntyre, 
18  Vt.  27. 

(rf)  Hence  a  tenant  for  life  of  an  estate 
leased,  can  only  recover  such  damages  for 
breach  of  covenant  by  the  lessee,  as  are 
commensurate  with  the  injury  done  to  the 
life-estate.  Evelyn  v.  Raddish,  Holt, 
543;  JIcKeun  v.  Gammon,  33  Jlaine, 
187,  192.  In  New  York,  the  same  rule 
of  damages  is  applied  in  actions  on  cove- 
nants for  quiet  enjoyment  in  leases  as  in 
conveyances  of  the  fee-simple.  The  les- 
see is  allowed  costs  incurred  in  defending 
his  title  and  tlie  rents  he  has  paid  during 
the  time  he  is  liable  for  mesne  profits  to 
the  true  owner,  with  interest  thereon  ;  but 
he  can  recover  nothing  for  improvements, 
or  the  increased  value  of  the  premises. 
Kinney  v.  Watts,  14  Wend.  38 ;  Moak  !'. 
Jolinson,  1  Hdl,  99;  Kelly  r.  Dutch 
t'hureh  of  Schenectady,  2  Hill,  105,  115. 
Sec  Lewis  v.  Campbell,  8  Taunt.  715, 
3  B.  &  Aid.  392.  If  a  lease  contains  a 
covenant  by  a  tenant  to  keep  the  premise* 
in  repair,  and  a  covenant  to  insure  them 
for  a  specific  sum  against  fire  ;  if  they  are 
burnt  down,  liis  liability  on  the  former 
covenant  is  not  limited  to  the  amount  of 
the  sum  to  be  insured  under  the  latter. 
Digby  V.  Atkinson,  4  Camp.  275.  luDe- 
wiut  V.  Wilste,  9  Wend.  325,  "where  a 
party  took  a  lease  of  a  ferry,  and  cove- 
nanted to  maiiitairt  and  keep  the  same  in 
good  order,  and  instead  of  so  doing,  di- 
verted travellers  from  the  usual  landing 
to  another  landing  owned  by  himself,  by 
means  whereof  a  tavern-stand  belonging 
to  the  plaintiff,  situate  on  the  first  landing, 
was  so  reduced  in  business  as  to  become 
tenantless,  it  was  held,  in  an  action  by  the 
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the  covenant  to  repair,  before  the  end  of  the  term,  because,  al- 
though a  tenant  has,  in  one  sense,  the  whole  term  in  which  to 
repair,  yet  the  covenant  to  repair  is  broken  as  soon  as  repairs 
ought  to  be  made,  and  are  not  made,  (e)  By  parity  of  reason- 
ing the  same  action  might  be  brought  against  a  landlord,  when 
he,  in  the  same  way,  failed  to  discharge  his  obligations. 

A  covenant  to  repair,  or  to  keep  the  premises  in  good  and 
sufficient  repair,  does  not  mean,  only,  that  they  must  be  kept 
in  the  same  repair  in  which  they  were  when  the  tenant  took 
them,  for  this  may  not  be  good  repair  ;  but,  it  has  been  held, 
that  the  jury  might  properly  take  into  consideration  the  condi- 
tion of  the  premises  at  the  commencement  of  the  lease,  in  order 
to  ascertain  what  was  mepnt  by  the  words,  repair,  or  good  re- 
pair, as  used  in  the  lease.  (/) 


landlord  for  breach  of  the  covenant,  that 
he  might  assign,  and  was  entitled  to  re- 
cover as  damages  the  loss  of  rent  of  the 
tavern-stand." 

(e)  Luxraore  v.  Robson,  1  B.  &  Aid. 
584 ;  Schieffeliu  v.  Carpenter,  1 5  Wend. 
400. 

(/)  Burdett  v.  Withers,  2  Nev.  &  P.  122 ; 
Stanley  v.  Towgood,  3  Bing.  N.  c.  4. 
See  Harris  v  Jones,  1  Moody  &  R.  173 ; 
Gutteridge  v.  Munyard,  7  C.  &  P.  129. 
In  Thompson  v.  Shattuck,  2  Mot.  615, 
the  defendant  had  covenanted  to  keep  one 
half  of  a  mill-dam  in  repair,  but  the  plain- 
tiff's assignor  was  bound  to  repair  the 
other  half  The  defendant  failed  to  make 
seasonable  repairs,  the  plaintiff  repaired 
the  whole,  and  claimed  as  damages  one 
half  the  expense  of  repairs  and  the  loss  of 
profits  in  the  mill  on  account  of  delay. 
He  recovered  the  former,  but  not  the  lat- 
ter.    Dewey,  J.,  in  delivering  the  opinion 


of  the  court,  thus  stated  the  grounds  of 
the  decision ;  "  It  being  the  duty  of 
Plumb  [ihe  plaintiff's  assignor]  to  make 
one  half  of  the  repairs,  and  it  being  a 
right  whicli  he  might  at  once  exercise,  to 
proceed  to  make  the  whole  repairs,  after 
neglect  and  refusal  of  the  defendant,  upon 
reasonable  notice  to  aid  in  the  repairs ; 
if  said  Plumb  delayed  to  exercise  that 
right,  and  thereby  sustained  a  loss,  it  is 
one  which  he  alone  must  bear."  See 
Green  v.  Mann,  11  111.  613.  In  Green  v. 
Eales,  2  Q.  B.  225,  it  was  held,  that  a  les- 
sor who  has  covenanted  to  repair  the  de- 
mised premises,  is  not  liable  to  the  lessee 
for  the  rents  he  was  obliged  to  pay  for  an- 
other residence,  or  for  expense  in  fitting  it 
up,  while  the  repairs  were  going  on,  al- 
though the  lessee  was  obliged  to  move  out 
for  repairs  in  consequence  of  the  lessor's 
neglect. 
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CHAPTER    IX. 

ON   LIENS 
Sect.  1. —  On  Lien  in  General. 

Lien  is  a  right  to  hold  possession  of  another's  property,  for 
the  satisfaction  of  some  charge  attached  to  it.  The  essence  of 
the  right  is  possession  ;  and  whether  that  possession  be  of  oflGl- 
cers  of  the  law,  or  of  the  person  who  claims  the  right  of  lien, 
the  chattel  on  which  the  lien  attaches  is  equally  regarded  as  in 
the  custody  of  the  law.  (a) 

Lien  is  neither  a  jus  ad  rem  nor  a  jus  in  re,  but  a  simple 
right  of  retainer.  It  is  not  therefore  attachable  as  personal 
property,  or  as  a  chose  in  action,  of  the  person  who  is  entitled 
to  it.  (b) 

The  origin  of  the  right  of  lien  has  been  ascribed  to  the  Ro- 
man law.  That  law  gave  to  the  seller  a  right,  which  was  sub- 
stantially similar  to  that  which  the  common  law  gives  by  lien ; 
for  if  the  buyer  did  not  pay  the  money  when  it  was  due,  and 
the  seller  had  not  delivered  the  goods,  he  might  retain  pos- 
session of  them  as  a  pledge.  But  what  the  common  law  treats 
as  held  by  a  lien,  the  civil  law  regarded  as  and  called  a  pledge, 
and  applied  to  it  the  whole  "law  of  pledge,  (c)  The  Roman 
law  went  further  than  the  common  law,  and  vested  in  a  vendor 
a  right  of  seizure,  after  delivery  to  a  vendee,  or  even  to  a  sub- 
vendee,  if  payment  of  the  price  was  not  duly  made.  By  the 
common  law,  a  sale  of  the  goods  passes  to  the  purchaser  the 
property  therein,  and  after  delivery  the  vendor  cannot  recover 
them  back  again,  though  the  vendee  immediately  become 
bankrupt. 

(a)  Moss  V.  Townsend,  1  Bulstr.  207.       3.     The   rule   cited  by  Domat  from  the 
(6)  Meany  v.  Head,  1  Mason,  319.  civil  law,  was  this  :  venditor,  pignoris  loco, 

(c)  Domat,  Lib.  1,  tit.  2,  sect.  3,  art.     quod  vendidit  retinet,  quoad  emptor  satis- 

faciat. 
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Taking  its  rise  in  the  principles  of  natioral  equity  and  com- 
mercial necessity,  the  doctrine  of  lien  was  recognized,  to  a  lim- 
ited ext©<it,  at  an  early  period,  and  in  process  of  time  was  much 
extended  in  its  application,  upon  considerations  of  policy  and 
convenience  as  well  as  of  justice.  The  earlier  form  of  lien  was 
specific  in  its  nature,  and  is  distinguished  by  law  as  a  partic- 
ular Uen ;  which  is  a  right  to  retain  a  designated  piece  of  prop- 
erty for  a  claim  attached  to  that  same  property.  Where  not 
arising  from  a  contract  of  sale,  this  form  of  lien  seems  to  have 
been  confined  originally  to  transactions  in  which  the  justice  or 
necessity  of  the  case  peremptorily  demanded  its  allowance ;  as 
where  the  party  invested  with  the  right  was  obhged  by  law  to 
receive  goods,  or  where  he  had,  at  his  own  peril,  labor,  and 
expense,  saved  them  from  loss  or  destruction  at  sea,  when  the 
owner  was  unable  to  protect  them.  At  a  later  period,  the  par- 
ticular Ken  was  admitted  in  many  instances  not  characterized 
by  the  obligation  of  duty,  or  the  self-sacrifice  above  alluded  to ; 
and  general  lien,  or  a  right  to  retain  property  of  another  on 
account  of  charges  not  attaching  to  that  specific  property,  exist- 
ing at  first  only  by  express  contract,  was  also  allowed  to  be 
claimed,  by  implication,  from  the  general  usage  of  trade,  or  the 
mode  of  dealing  between  the  parties,  and  without  any  express 
contract  to  that  effect. 

The  right  of  lien  as  well  as  the  statute  right  of  set-olf,  operates 
to  prevent  circuity  of  action,  but  the  two  differ  in  several  re- 
spects as  to  their  operation.  Set-off"  applies  only  to  demands 
arising  ex  contractu;  lien  applies  as  well  to  those  sounding  in 
tort ;  set-off"  is  barred  by  the  statu*  of  limitations  ;  lien  is  not ; 
and  set-off  applies  to  all  debts  mutually  due  in  the  same  right, 
while  lien  is  restricted  to  the  particular  debt  for  which  it  is 
security.  Nor,  except  by  agreement,  can  a  debt  owed  by  the 
party  holding  a  lien,  be  set  off  against  that  for  which  he  holds 
the  lien,  {d) 

(d)  Pinnock  ./.  Harrison,  3  M.  &  W.  menced  by  the  defendant,  and  before  the 

532      This  was  an  action  of  trover  for  a  bankruptcy  of  his  employer,  he  bought  a 

quantity  of  iron   materials,   which   were  second-hand  carnage  of  the  latter,  paymg 

furnished  to  the  defendant  by  the  insol-  part  cash,  and   owing  part  on  account, 

vent  of  the  plaintiffs,  to  be  made  into  a  At  this  time  he  promised  to  send  home 

carnage      After  the  work  had  been  com-  the  new  carriage,  finished  or  unfinished, 
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In  general,  a  lien  confers  no  power  to  sell,  even  where  the 
keeping  would  be  attended  with  expense ;  (e)  but  where  the  de- 


iii  two  days,  and  to  send  in  the  account. 
This  the  defendant  did  not  do ;  but  he 
subsequently  linislicd  the  carriage,  and 
upon  the  I'ailurc  of  the  owner,  it  was 
claimed  of  the  defendant,  b^-  the  assignees. 
The  charges  for  making  tlie  carrhigo 
amounted  to  .£8,  upon  -which  amount  the 
defendant  claimed  a  lien  upon  the  car- 
riage ;  tlie  balance  owed  by  the  defendant 
on  account  of  the  second-liand  purchase, 
was  about  £9,  which  the  assignees  claimed 
to  offset  against  the  defendant's  charge 
for  work.  It  was  contended,  on  behalf  of 
the  plaintiffs,  that,  under  tliese  circum- 
stances, and  considering  the  state  of  the 
accounts,  no  lien  could  arise  ;  and,  second- 
ly, that  even  if  it  could,  it  had  been  waived 
by  tlie  defendant's  promise  to  return  the 
carriage,  finished  or  unfinished.  Tliese 
two  points  being  overruled,  the  case  came 
up  for  argument  upon  them  in  the  E.'i- 
chequer  of  Pleas,  and  the  court  gave 
judgment  for  the  defendant.  Fer  Lord 
Ahinijef,  C.  B.  — ''A  set-off  cannot  be 
considered  as  destroying  a  lien,  unless  it 
be  so  agreed  upon  between  the  parties ; 
and  as  to  the  rest,  my  opinion  is,  that 
there  was  no  binding  agreement  entered 
into  to  send  the  goods  home  at  a  jiarticu- 
lar  time ;  there  was  a  proposal  and  noth- 
ing else ;  a  promise  to  do  so,  without  con- 
sideration, Init  no  binding  agreement ;  and 
it  appeared  to  me  that  tluit  proceeded  on 
the  understanding  that  defendant  was  to 
go  on  and  finish  the  work.  Parke,  Bolland, 
and  Alderson,  the  other  Barons  present, 
all  gave  opinions  clearly  maintaining  that 
a  claim  of  set-off  is  no  answer  to  a  lien, 
unless  by  agreement. 

(e)  Hunt  u.  Haskell,  11  Shep.  339. 
This  was  an  action  of  trover  brought  by 
the  owner  of  twenty-five  boxes  of  clocks, 
against  tlic  captain  of  a  vessel  who  sold 
them  for  freight  due  thereon.  The  goods 
were  shipped  by  the  plaintiff  on  the  de- 
fendant's vessel,  fi'om  Boston  to  Bangor, 
the  captain  paying  a  bill  of  charges  at 
Boston.  Owing  to  ice  in  the  river,  the 
goods  were  discharged  at  Frankfort,  below 
Bangor,  and  the  defendant  demanded  his 
freight  and  advances.  The  owner,  think- 
ing the  demand  too  large,  tendered  what 
he  admitted  to  be  due,  and  demanded  the 
goods  at  Frankfort.  The  defendant  re- 
fused to  receive  the  amount  tendered,  and 
caused  the  goods  to  be  sold  at  auction  for 
the  amouut  claimed  by  him  and  expenses 


of  sale.  The  counsel  for  the  defence 
claimed  that  there  was  no  wrongful  con- 
version of  the  goods,  as  the  defendant  had 
a  right  to  make  the  sale  as  a  common  car- 
rier. He  argued,  that  as  the  lien  was  ad- 
mitted to  c.Kist,  the  mode  adopted  was  the 
only  practicable  one  for  giving  effect  to  it, 
the  ccpiity  powers  of  the  Supreme  Court 
of  the  State  not  extending  to  a  case  like 
this,  and  the  admiralty  process  in  the  court 
of  the  United  States,  if  available,  being 
an  inconvenient  and  expensive  remedy  at 
best.  On  the  other  side,  it  was  contended, 
that  the  defendant,  if  entitled  to  freight, 
either  in  full  or  pro  rala  itinerls,  had  no 
right  to  sell  the  |iropcrty  for  the  p.iyment 
thereof.  The  opinion  of  the  court  was 
given  by  Williams,  C.  J.,  who  said  :  "  It 
is  very  clear  that  the  defendant  had  no 
right  to  cause  the  sale,  of  his  own  mere 
motion,  and  witliout  the  intervention  of 
legal  process  for  the  purpose.  Tlie  law- 
merchant  recognizes  no  such  right  on  the 
part  of  carriers  by  sea,  under  a  common 
bill  of  lading,  such  as  the  defendant  had 
signed  in  this  instance.  If  the  plaintiff 
was  willing  to  receive  his  goods  at  Frank- 
fort, which,  by  his  tender  and  demand  of 
them  there,  it  seems  he  was,  the  defendant 
might  well  insist  upon  a  pro  rata  freight, 
and  on  detaining  the  goods  until  it  was 
paid  ;  but  a  simple  detention  only,  in  the 
first  histancc,  was  all  ho  could  insist  on.  It 
was  urged  that  the  defendant  was  without 
a  cf)nvenient  remedy,  unless  the  course  he 
pursued  can  be  sanctioned.  —  But  it  is 
not  for  courts  to  alter  an  established  law. 
It  is  the  duty  of  courts,  as  has  ofien  iicen 
remarked,  to  expound  and  apply  the  law, 
as  it  may  be  found  established,  and  not  to 
legislate."  The  plaintiff,  having  claimed 
that  the  true  measure  of  damages  was  the 
value  of  the  goods  at  the  time  of  the  con- 
version, notwithstanding,  as  appeared  by 
tlio  evidence,  he  had  got  possession  of 
them  again,  by  causing  them  to  lie  bought 
at  the  sale,  by  a  friend,  at  a  small  expense, 
the  court  decided  upon  this  point,  that 
whatever  damages  he  sustained,  over  and 
above  what  was  fairly  due  to  tlie  defend- 
ant, in  regaining  possession  of  the  goods, 
he  was  entitled  to,  as  the  true  measure  of 
damages.  Say  the  court :  "  He  cannot 
have  judgment  for  the  value  of  the  goods  ; 
for  he  was  never  divested  of  his  property 
in  them.  Neither  the  acts  of  the  defend- 
ant, nor  the  sale  at  auction,  nor  being  in 
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posit  is  by  way  of  security  for  a  loan,  the  lender,  it  seems,  may 
sell  upon  default  of  payment.  (/)  This  power  is,  however, 
usually  restrained  and  regulated  by  statute  ;  and  by  other  enact- 
ments provision  is  made  for  the  sale  of  property  held  under 
other  liens  than  those  of  security  for  loans. 

Where  the  lien  is  by  act  of  party,  it  is  held  that  the  bailee 
may  use  the  property  as  the  owner  would,  unless  it  will  be  the 
worse  for  use.     But  the  property  will  be  at  the  risk  of  bailee 


market  overt,  there  being  none  such  in 
tills  country,  as  there  is  in  England,  could 
effect  a  change  in  the  right  of  property. 
The  plaintiff,  if  his  tender  was  sufficient, 
might  have  maintained  an  action  of  reple- 
vin for  the  goods,  against  the  defendant, 
or  against  any  purchaser  at  the  auction 
sale,  as  well  as  trover  against  the  defend- 
ant;  and  the  latter  action  is  maintainable 
only  upon  the  ground  that  the  defendant 
had  done,  in  reference  to  the  goods,  what 
was  unauthorized  by  law."  Doane  v. 
Russell,  3  Gray,  S82 ;  Crumbacker  v. 
Tucker,  4  Eng.  (Ark.),  365  ;  Thames  Iron 
Co.  !'.  Patent  Derrick  Co.  1  Johns.  & 
Hem.  Ch.  93 ;  Fo.k  v.  McGregor,  1  Barb. 
41. 

( /")  Pothonier  v.  Dawson,  1  Holt,  383  ; 
Waller  v.  Smith,  5  B.  &  Aid.  439; 
Wlieeler  v.  Newbold,  5  Duer,  29  ;  Parker 
V.  Brancker,  22  Pick.  40.  The  plaintiff, 
a  merchant  in  Boston,  consigned  to 
Brancker,  Delius  &  Co.,  commission  mer- 
chants, in  Hamburg,  a  quantity  of  coffee, 
on  which,  according  to  previous  agree- 
ment, the  latter  made  large  advances. 
The  plaintiff,  in  his  letters  of  instructions, 
limited  the  coffee  at  so  high  a  price  that 
the  defendants  could  not  sell  it.  A  suit 
was  brought  by  the  defendants  in  the 
present  action,  for  the  amount  of  their  ad- 
vances to  Parker,  and  they  recovered 
judgment,  credit  being  given  for  the 
amount  of  the  net  proceeds  of  the  coffee, 
which  Brancker,  Delius  &  Co.  had  sold 
for  less  than  the  limits,  during  the  pen- 
dency of  the  suit.  Parker  instituted  this 
suit  against  the  defendants,  as  soon  as  the 
sale  of  the  coffee  below  his  limits  was 
known  to  him,  and  claimed  damages  for 
their  not  selling  the  coffee  at  his  limit  at  a 
certain  time,  and,  secondly,  for  afterwards 
selling  below  his  limit,  after  having  com- 
menced their  action  to  recover  back  their 
advances.  Upon  the  evidence  adduced  in 
he  case,  the  chief  justice  at  the  trial,  in- 


structed the  jury  that  a  commission  mer- 
chant, having  received  goods  to  sell  at  a 
limited  price,  and  made  advances  upon 
such  goods,  had  a  right  to  reimburse  him- 
self by  selling  such  goods  at  the  fair  mar- 
ket price,  though  below  the  limit,  if  the 
consignor  refused,  upon  application,  and 
after  a  reasonable  time,  to  repay  the  ad- 
vances. To  this  instruction  the  plaintiff 
excepted,  and  the  question  was  reserved 
for  the  full  bench.  In  giving  the  judg- 
ment of  the  full  court,  Wilde,  J.,  says  : 
"  The  rule  of  law  thus  laid  down  (by  the 
Cliief  Justice,  at  the  trial),  appears  to  the 
court  to  have  been  stated  with  perfect 
accuracy,  and  with  all  the  qualifications 
which  are  applicable  to  the  defendants' 
right  of  sale,  as  claimed  by  them  on  the 
evidence.  The  law  appears  to  be  well 
settled,  both  in  England  and  in  this  coun- 
try, that  the  pledgee  of  personal  property, 
after  the  debt  becomes  due,  may  sell  with- 
out a  judicial  process  and  decree  of  fore- 
closure, upon  giving  reasonable  notice  to 
the  debtor  to  redeem.  —  In  the  present  case 
the  defendants  were  not  merely  pledgees, 
but  they  were  expressly  authorized  to  sell 
the  property  consigned  to  them,  and 
thereby  to  reimburse  themselves  for  their 
advances.  There  was  no  time  limited 
within  which  the  sale  was  to  have  been 
made.  The  defendants  were  therefore 
bound,  by  their  acceptance  of  the  consign- 
ment, to  wait  a  reasonable  time,  if  the  sale 
could  not  be  made  for  the  price  limited, 
although  by  the  delay  their  security  might 
be  impaired.  But  after  such  a  reasonable 
time  had  elapsed,  and  a  demand  had  been 
made  upon  the  plaintiff  to  repay  the 
money  advanced,  and  he  had  refused  so  to 
do,  he  had  no  further  power,  by  any  prin- 
ciple of  law  or  justice,  to  control  the  de- 
fendants' right  of  sale  to  their  prejudice." 
Porter  v.  Blood,  5  Pick.  54;  Howard  o. 
Ames,  3  Met.  308. 
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while  in  use.  (g-)  Where,  however,  the  special  interest  arises 
by  operation  of  law,  the  bailee  has  no  right  to  use.  (A) 

A  voluntary  surrender  of  possession  to  the  owner  or  any 
agent  of  his,  destroys  the  lien,  and  it  cannot  be  recovered,  by 
resuming  possession.  There  may,  however,  be  a  retransfer  of 
possession  to  the  owner  for  a  temporary  purpose,  as  agent  or 
special  bailee  of  the  pledgee,  without  destroying  the  lien ;  (i) 
and  if  the  possession  be  terminated  by  fraud,  the  lien  will  re- 
vive if  possession  be  regained.  (_;') 

It  is  a  universal  rule,  that  a  prior  lien  gives  a  prior  claim, 
which  is  entitled  to  prior  satisfaction  out  of  the  subject  it  binds, 
unless  the  lien  be  intrinsically  defective,  or  be  displaced  by  some 
act  of  the  party  holding  it,  which  shall  postpone  him,  in  a  court 
of  law  or  equity,  to  some  subsequent  claimant,  (k) 

Liens  exist  by  common  law,  or  are  created  either  by  usage, 
by  statute,  or  by  express  agreement  of  parties.  As  above  in- 
dicated, the  particular  Hen  which  is  recognized  at  common  law, 
had  its  origin  in  some  consideration  of  necessity  for  the  public 
good,  in  the  class  of  transactions  to  which  it  was  allowed. 

The  liens  created  by  common  law  may  be  divided  into  two 
classes,  distinguished  from  each  other  by  the  mode  in  which  pos- 
session is  acquired  ;  namely,  those  held  by  bailees,  as  tradesmen, 
carriers,  inn-l<eepers,  and  farriers,  and  those  held  by  persons  not 
bailees,  as  venders,  salvors ;  or,  by  virtue  of  some  legal  right,  as 

{(])  Coggs  V.  Bernard,  Ld.  Riij'mond,  other  stables.     The  defendant,  finding  out 

909;  Rex  v.  Cording,  1  N.  &  JM.  :i'^.  where  they  were  kept,  in  the  al>sence  of 

(A)  Mores  v.  Conliam,  Owen,  123.  the  plaintiff,  repossessed  himself  of  them  ; 

(i)   Hays    V.    Riddle,    1    Sandf.    248  ;  upon  which  the  plaintiff  brought  this  ac- 

Reevcsw.  Capper,  .^  Biiig.  N.  c.  136.     Hce  tion,   and  the  defence  was,  that  the  de- 

this  case,  note  (/.;),  p.  fiOO,  Vol   I.  fendant  had  a  right  to  retain  the  liorses 

{j}  Wallace  v.  Woodgate,  R.  &  M.  until  the  keep  was  paid  for,  he  having  a 
193.  Tliis  was  an  action  of  trover  for  lien  by  agreement.  Best,  C.  J.,  in  sum- 
three  horses.  The  defendant  wa.s  a  horse-  ming  up,  told  the  jury  that  a  livery-stable 
dealer,  and  sold  the  horses  in  question  to  keeper  had  not,  by  law,  a  lien  for  tiie  keep 
the  plaintiff,  and  had  taken  his  bills  of  ex-  of  horses,  unless  by  special  agreement 
change  in  payment.  The  horses,  after  with  tlie  owner ;  and  that  if  they  were  sat- 
the  sale,  were  kept  at  the  defendant's  liv-  isfied  there  wa-i  an  agreement  to  tliat 
ei-y  stables,  and  there  was  evidence  to  effect,  and  that  the  plaintiff  had  removed 
show  that  the  plaintiff  had  agreed  with  tlie  the  horses  in  order  to  defraud  the  defcnd- 
defendant  that  they  should  remain  with  ant  of  his  lien,  their  verdict  must  be  for 
him  until  their  keep  was  paid  for.  Tlie  the  defendant.  That  he  had  a  right, 
plaintiff  was  in  the  habit  of  using  the  ivithout  force,  to  retake  the  horses,  and 
horses  wliile  tliey  were  kept  by  the  de-  that  being  so  repossessed  his  lien  revived, 
fondant,  and  one  day,  under  pretence  of  {k)  Rankin  v.  Scott,  12  Wheat.  177. 
using  them,  he  took  them  entirely  away  to 
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impounders  of  stray  cattle.  The  mere  finder  of  goods  on  land, 
unlike  the  salvor  of  property  at  sea,  has  no  lien  thereon  for  his 
trouble  or  expense  in  taking  care  of  and  preserving  the  goods 
found ;  and  an  action  of  trover  will  He  against  him  if  he  at- 
tempts tg  retain  them  from  the  true  owner  on  a  claim  for  com- 
pensation. But  it  seems  that  if  the  owner  have  offered  a 
specific  reward  for  the  restoration  of  the  goods,  the  finder  has  a 
lien  upon  them,  and  may  retain  possession,  if  the  owner  refuse 
to  pay  the  reward.  (I) 

As  to  liens  by  usage  of  trade,  both  the  fact  and  the  extent  of 
the  usage  are  matters  of  evidence.  Usage  is  presumed  to  be 
founded  on  custom,  repeated  so  frequently,  and  so  notoriously, 
that  everybody  may  be  considered  bound  to  take  notice  of 
it.  (m)  Most  commonly  this  usage  of  trade  is  appealed  to  for 
the  support  of  general  liens.  For  this  purpose  strong  proof  is 
required,  and  if  there  be  also  a  common-law  particular  lien,  the 
evidence  of  custom,  in  favor  of  a  general  lien  also,  must  be  still 
stronger.  The  custom  given  in  evidence  to  establish  ancient 
usage  of  trade  in  favor  of  a  general  lien,  must  be  a  reasonable 
one.     Thus,  where  it  was  shown  that  there  was  a  custom  of 


(/)  Wentworth   v.   Day,   3   Met.  352.  son,  or,  in  general  terms,  by  a  loser  c{ 

This  was  an  action  of  trover  for  a  watch,  property,  to  stimulate  the  vigilance   and 

and  was  submitted  to  the  court  upon  an  industry  of  others  to  find  and  restore  it, 

agreed  statement  of  facts.     The  plaintiff  and  a  return  of  the  property  in  consequence 
having  lost  his  watch,  advertised  it  in  a  .  of  such  offer,  constituted  a  valid  contract, 

newspaper,  offering  a   reward  of  twenty  If  before  the  offer  is  retracted,  one  so  far 

dollars  to  whoever  would  return  it  to  the  complies  with  it,  as  to  perform  the  labor 

oflice  of  the  paper,  and  signed  the  adver-  for  which  the  reward  is  stipulated,  it  is  the 

tisement.     A  minor  son  of  the  defendant  ordinary  case  of  labor  done  on  request, 

found  the  watch  a  few  days  after  the  adver-  and  becomes  a  contract  to  pay  the  stipu- 

tisement,  and  delivered  it  to  the  defendant,  lated  compensation.      Upon   the  ground 

who  took  t^«  custody  of  it  for  his  son,  and  that  the  acts  of  performance  by  the  finder 

left  it  with  the  newspaper  printer,  with  in  returning  the  property,  and  of  the  loser 

directions  to  deliver  it  to  the  owner  on  his  in  paying  the  reward,  so  far  as  appeared 

paying  the   $20   reward.     The   plaintiff  from  the  advertisement,  must  be  taken  to 

was  absent  from  home  at  the  time,  but  on  be  simultaneous,  the  court  considered  that 

his  return  refused  to  pay  the  $20,  and  the  the  law  would  imply  a  lien  from  the  pre- 

defendant  resumed  possession  ofthe  watch,  sumed  intention  of  the  parties,  arising  from 

While  thus  holding  it,  the  plaintiff  de-  the   relation  in  which   they   stood  ;   and 

manded  it  of  him,  but  he  refused  to  deliver  therefore  a  refusal  of  the  father  to  deliver 

it  up,  unless  the  twenty  dollars  were  paid  up  the  watch  without  the  payment  of  the 

for  his  son.     The  plaintiff  refused  to  pay  reward  in  behalf  of  himself  and  his  son, 

twenty,  but  offered   to  p.ay  ten   dollars,  was  not  a  conversion.    Wilson  i;.  Guy  ton, 

which   offer   the  defendant  rejected,  and  8  Gill,  213. 

this  action  was  then  brought  by  the  plain-        (m)  Eor  the  distinction  between  tisage 

tiif.     The  court  held,  that  an  offer  of  an  and  custom,  see  ante,  vol.  2,  j/.  543. 
express  reward,  either  to  a  particular  per- 
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warehousemen  to  hold  all  goods  deposited  with  them  for  the 
general  balance  due  from  the  party  depositing,  whether  that 
party  were  the  owner  of  the  goods  or  not,  the  court  pronounced 
the  custom  to  be  unreasonable  and  unjust,  and  therefore  bad  in 
law.  (w)  But  when  a  custom  has  been  frequently  proved  and 
allowed  to  exist  in  any  particular  trade,  the  court  will  not  per- 
mit it  to  be  disregarded.  Thus,  Lord  Kenyan  said  upon  this 
subject,  that  he  considered  a  usage  of  trade  which  had  been  so 
often  proved,  a  settled  point ;  (o)  and  this  authority  was  fully 
confirmed  at  a  later  day  by  Lord  Ellenborough.  (p)  A  general 
lien  may  also  be  established,  as  to  all  subsequent  bailments 
(where  the  trade  is  such  that  the  bailee  is  not  compellable  by 
law  to  receive),  by  giving  express  notice  to  the  bailor;  any 
future  bailment  being  regarded  as  a  token  of  assent  on  the  part 
of  the  bailor.  And  the  same  effect  has  been  given  to  a  public 
notice  of  the  proceedings  of  a  body  of  tradesmen,  who  assembled 
together  and  adopted  an  agreement  among  themselves,  not  to 
receive  any  goods  to  manufacture  in  the  course  of  their  trade, 
except  upon  condition  of  having  a  lien  upon  them  for  any  gen- 
eral balance  due  ;  knowledge  of  the  notice  having  been  brought 
home  to  the  party,  (q)  But  notice,  though  brought  to  the 
knowledge  of  the  bailor,  if  not  assented  to,  wiU  not  give  a  gen- 
eral lien  to  those  \vho,  from  the  nature  of  their  business,  are 
under  obligation  to  accept  employment.  There  may,  in  any 
case,  be  a  general  lien  by  particular  usage  of  the  parties.  It  is 
held,  that  a  new  loan,  where  there  is  already  a  security  for  a 
prior  loan,  may  be  evidence  that  the  security  covers  the  new 
loan  as  well  as  the  old.  (r)  Where  long-continued  acts,  incon- 
sistent with  the  right,  afford  a  presumption  that  the  lien  claimed, 
whether  general  or  particular,  has  never  existed,  the  claim  will 
not  be  allowed,  (s) 


(n)  Leuckhart  w.  Cooper,  2  Hodg.  150,  deposited  by  a  party  with  his  banlfcrs,  one 

3  Bing.  N.  c.  99.  of  whom  drew  the  dividends  and  placed 

(o)  Naylor  v.  Mangles,  1  Esp.  109.  them  to  his  credit.     After  the  death  of  the 

(p)  Spear  v.  Hartley,  3  Esp.  81 .  party,  who  died  intestate  in  1 801,  the  same 

(?)  Kirlsman  v.  Shawcross,  6  T.  R.  14.  partner  continued  to  draw  the  dividends 

(r)  Dcmainhray   v.    Metcalf,  2   Vern.  and   pay  them  to  the  widow  of  the  de- 

691 ;  Free,  in  Ch.  419.  ceased.   The  banl^ing  firm  went  into  bank- 

(s)  Ex  parte  Douglas,  3  Dea.  &  Chit,  ruptcy  in   1810;  but  the  dividends  were 

310  ;  where  a  security  for  an  annuity  was  still  drawn  by  the  partner,  and  paid  to  tlin 
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Liens  created  by  statute  are  usually  in  furtherance  of  the 
common-law  principles,  based  upon  justice  and  public  conven- 
ience, and  are  generally  designed  to  cover  cases  where  the  pos- 
session is  not  with  the  consent  of  the  owner  of  the  property,  or 
where  exclusive  possession  is  impossible.  Such'  are  the  liens 
of  log-drivers,  mechanics,  builders  of  houses,  ship-builders,  and 
material-meh,  for  supplies  or  repairs  to  domestic  vessels,  mutual 
insurance  companies,  judgment  liens,  and  the  like. 

Liens  by  express  contract  are  created  sometimes  by  placing 
property  in  the  hands  of  another  for  the  execution  of  some  par- 
ticular purpose  upon  it,  with  an  express  agreement  between  the 
bailor  and  the  bailee,  that  it  shaU  be  considered  as  a  pledge  for 
the  labor  or  expense  which  the  execution  of  the  purpose  may 
occasion.  They  are  also  created  by  the  delivery  of  chattels  in 
pawn  for  safe  custody,  the  sole  purpose  being  security  for  a  loan 
made  to  the  owner  on  the  credit  of  them,  or  by  their  delivery  in 
pledge  as  security  for  an  existing  debt  owed  by  the  owner  to 
the  bailee.  Tha  subject  of  pledge  is  treated  in  the  chapter  on 
Bailment. 

Though  a  particular  lien  may  be  acquired  by  possession 
received  from  an  agent  of  the  owner,  yet  no  general  lien  is  thus 
acquired  for  the  agent's  own  debt,  the  bailee  knowing  the 
agency.  The  rule  of  law  is,  that  general  liens  are  not  to  affect 
the  rights  of  third  parties,  not  claiming  under  those  from  whom 
the  lien  is  derived.  Hence  a  carrier  of  goods,  holding  a  partic- 
ular lien  on  them  for  freight  to  be  paid  by  the  consignor,  cannot 
retain  them  from  the  consignee  for  a  general  balance  due  by 
the  consignor,  (t)  Nor  can  a  general  lien  prevail  against  a  prior 
common-law  right ;  as  that  of  a  carrier  for  a  general  balance 
due  by  the  consignee,  against  the  right  of  stoppage  in  transitu 
by  the  consignor.  If  the  latter  discharge  the  particular  lien  for 
carriage,  he  may  have  the  goods,  (w) 


widow,  ap  to  1 822,  wheJi  the  partner  died,  long  an  abandonment  of  the  lien,  they 

After  this,  the  assignees  of  the  bankers  could  not  then  support  it. 

claimed  a  lien  upon  the   security,  for  a  (()  Richardson  v.  Goss,  3  B.  &  P.  419, 

debt  due  from  the  intestate  to  the  bank-  supra. 

ing-house.     But  it  was  held,  that  after  so  («)  Oppenheim  v.  Russell,  3  B.  &  P. 

VOL.  III.  16 
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No  lien  can  be  acquired  by  any  fraudulent  act ;  as  by  paying 
freight  and  charges  upon  property  belonging  to  another,  for  the 
purpose  of  getting  wrongful  possession  of  it ;  nor  by  acquiring 
possession  of  property  wrongfully,  and  expending  money  or 
.abor  upon  it ;  nor  generally,  by  the  voluntary  and  unauthorized 
act  of  the  party  claiming  the  lien.  Nor  is  any  lien  acquired 
where  the  party  has  entered  into  a  specia],  agreement  which 
shows  that  he  relied  solely  upon  the  personal  credit  of  the  bailor. 

Where  the  party  giving  possession  of  the  property,  has  no 
power  to  dispose  of  it,  no  lien  will  attach ;  and  it  has  been 
repeatedly  decided,  that  at  common  law,  a  factor  with  authority 
to  sell  property,  cannot  pledge  it  so  as  to  create  a  lien  against 
the  owner,  (v)  But  statutes,  both  in  this  country  and  in  Eng- 
land, have  made  such  acts  effectual  against  the  principal,  if  the 
bailee  claiming  the  lien  acts  in  good  faith,  and  without  {knowl- 
edge that  the  factor  has  no  power  to  pledge. 

A  creditor  who  l;nows  that  his  debtor  is  in  faih'ng  circum- 
stances, acquires  no  Hen  upon  property  which  he  takes  as  secu- 
rity for  an  existing  debt,  as  against  the  assignees  of  his  debtor; 
such  a  transaction  being  regarded  as  a  fraud  upon  bankrupt 
laws.  That  a  lien  which  depends  upon  the  claimant's  pos- 
session, may  attach,  it  is  necessary  that  the  property  should 
come  into  his  hands,  or  those  of  his  recognized  agent;  and 
therefore  where  bankers,  having  fraudulently  sold  out  stock  be- 


42.     The  pUiintiff  liad  sold  goods  to  his  it.     By  Alvanhi/,  C.  J.,  "  Then  the  single 

customer,  and  1i;kI  forwarded  tliem  by  the  question  in  this  case  is,  whether  a  stipula- 

defcndent,  a  comniun   carrier.     The  cus-  tion  between  the  consignees  and  carriers 

tomcr  having-  failed  bcfuic  the  goods  came  on  the  Western  road,  that  the  latter  shall 

to   his   lHJS^cs^i"n,   tlie   plaintiff  claimed  retain  as  against  the  former,  for  their  gen- 

tlicm  of  tlie  caincr  liy  virtue  of  his  right  eral  balance,  can  take  away  the  common 

of  stoppage  in  trimsilu,  tendering  the  latter  law  right  which  is  now  iirmly  established, 

the  price  of  the  carria^e  of  the  goods,  and  namely,  that  till  goods  have  reached  eitlier 

offering  to  indemnify  him.     The  carrier  the  actual  or  constructive  possession  of  the 

refused  to  give  up  the  goods  unless  the  consignee,  the  property  in  them  mav,  on 

amount  of  his  general  balance  against  the  certain  events,  revert  back  to  the  person  by 

insolvent,  as  well  as  the  special  freight  on  whom  they  were  delivered  into  the  hands 

these  gooils,  wa^  paid.     The  plaintiff  sued  of  the  carrier'?     The  carrier's  claim  here 

in  trover  for  the  wrongful  conversion,  and  is  in  contravention  of  that  right ;  for  there 

the  carrier  sought  to  defend  liy  introilucing  is  no  third  person  to  whom  any  right  is 

evidence  of  usage  for  carriers  to  detain  for  derived  from  the  consignor."  —  And  see 

their  general  balance.     The  court  refused  ca-;cs  s'l/'ra. 

to  receive  the  evidence,  and  upon  the  hear-        (/')  Graham  v.  Dyster,  6  M.  &  S.  1 ; 

ing  as  to  the  admissibility  of  such  evidence,  Quieroz  v.  Trueman,  3  B.  &  C.  342  ;  5  D. 

the  full  Bench  decided  unanimously  against  &  K.  192;  Gill  v.  Kymer,  5  Moore,  503. 
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longing  to  a  customer,  which  stood  in  their  names,  and  used 
I  he  proceeds,  afterwards,  while  yet  in  solvent  condition,  made  a 
Gpecial  deposite  in  their  own  safe  or  repository,  with  other  pri- 
vate securities  of  their  customers,  of  certain  bonds  duly  envel- 
oped and  inscribed  with  this  customer's  name,  and  accompa- 
nied with  a  written  statement  that  they  had  deposited  the  bonds 
with  him  as  collateral  security  for  his  stock,  and  a  promise  to 
replace  it,  but  gave  him  no  information  of  these  circumstances 
until  the  eve  of  their  bankruptcy,  when  they  sent  the  parcel  to 
him  with  a  message  that  they  must  stop  payment  the  next 
morning;  it  was  determined  that  the  customer  had  no  lien 
upon  the  bonds  as  against  the  assignees,  he  not  having  suffi- 
cient possession  of  them  prior  to  the  bankruptcy.  It  was  con- 
sidered that  the  bankers  could  not  be  regarded  as  his  agents  for 
the  receipt  of  the  bonds,  for  want  of  knowledge  and  recogni- 
tion on  his  part,  at  the  time  of  the  transaction,  (iv) 

An  express  stipulation  of  a  principal,  that  the  proceeds  of 
particular  goods  shall  be  paid  over  to  him  by  his  factor,  will 
prevent  a  lien  for  a  general  balance  from  attaching  to  the  por- 
tion of  these  goods  that  may  be  unsold,  {x)  So  if  there  be  a 
special  agreement  between  a  factor  and  his  principal,  for  a  par- 
ticular mode  of  payment  of  his  charges  ;  or  if  he  have  notice 
of  a  special  agreement  between  his  principal  and  a  third  person, 
as  to  the  application  of  the  proceeds  of  a  particular  invoice,  the 
general  hen  of  the  factor  cannot  be  set  up.  (y) 


SECTION    II. 

OF  THE   INCIDENTS   OF   LIEN. 

Continuance  of  possession  being  indispensable  to  the  exis- 
tence of  liens  at  law,  an  abandonment  of  the  custody  of  the 

(lo)  Wilson  V.  Balfour,  2  Camp.  579.  but  rather  one  of  set-oflf  of  delta  under  the 

{x)  Walker  v.  Birch,  6  T.  R.  258.  —  bankrupt  law. 

The  case  of  McGiilivray  «.  Simpson,  2  D.  (,(/)  Cowellu.  Simpson,  16  Ves.  Jr.  275' 

&  R.  35,  is  not  contrary  to  this ;  for  the  Maher  v.  Massias,  2  Black.  1072. 
question  there  at  issue  was  not  one  of  lien. 
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property  over  which  the  right  extends,  divests  the  lien.  In  such 
a  case  the  holder  is  deemed  to  surrender  the  security  he  has 
upon  the  goods,  and  trusts  to  the  personal  responsibility  of  the 
owner.  But  a  transfer  of  the  property  to  a  third  party,  with 
notice  of  the  lien,  and  accompanied  by  a  transfer  of  the  right, 
wall  not  divest  the  lien.  For  the  third  party  wall  in  such  case 
be  regarded  as  the  servant  or  representative  of  the  claimant,  (z) 
If  one  who  has  a  lien,  claims  to  detain  goods  upon  a  different 
ground,  making  no  mention  of  the  lien,  this  will  be  considered 
as  a  w^aiver ;  and  if  the  owner  sue  in  trover  for  the  detention,  it 
will  be  unnecessary  for  him  to  prove  a  previous  tender  of  the 
amount  secured,  (a) 

An  alienation  of  the  property  by  the  owner,  while  in  posses- 
sion of  the  party  holding  under  the  lien,  will  not  divest  it,  for 
the  alienee  must  take  it  subject  to  the  incumbrance,  (b)  Tak- 
ing the  property  in  execution  at  the  suit  of  the  party  having  the 
lien,  will  destroy  his  lien,  by  changing  the  possession  from  the 
bailee,  to  the  sheriff,  even  though  the  goods  are  allowed  by  the 
officer  to  remain  with  the  party.  For  the  possession  virtually 
vests  in  the  sheriff,  in  order  to  enable  him  to  sell  the  goods,  (c) 
But  property  held  under  a  lien  is  not  liable  to  be  taken  in  exe- 
cution at  the  suit  of  a  third  party  for  the  debt  of  the  owner;  for 
a  sheriff  can  seize  nothing  but  what  he  can  sell,  and  he  cannot 
substitute  as  the  owner  of  the  goods  a  third  person,  between 
whom  and  the  original  owner  there  is  no  privity,  (d) 

It  has  also  been  decided,  that  an  attachment  of  the  property 
held  under  a  lien,  at  the  suit  of  another  creditor,  does  not  divest 
it,  and  the  claimant  under  the  hen  will  hold  in  preference  to  the 


(2)  Man  V.  Shifner,  2  East,  529  ;  Gla-  rent,  and  that,  till  this  was  tendered,  trover 

hoime  V.  Rowntree,  1  W.  W.  &  D.  280 ;  would   not   lie.      But   Lord  Elknhorough 

Pierson  v.  Dunlop,  Coivp.  571.  considered,  that,  as  the  brandy  had  been 

(a)  Boardman   v.   Sill,   1    Camp.  410.  detained  upon  a  different  ground,  and  as 

Plaintiff  sued  in  trover  for  a  quantitj'  of  no  demand  of  warehouse  rent  had  been 

brandy  which  lay  in  the  defendant's  eel-  made,  the   defendant  must   be   taken   to 

lars,  and  wliich,  when  demanded,  he  had  have  waived   his  lien,  if  he  had  one,  — 

refused  to  deliver  up,  saying  it  was  his  which  would  admit  of  some  doubt.     Tbe 

own  property.     At  this  time  certain  ware-  plaintiff  had  a  verdict, 

house  rent  was  due  to  the  defendant  on  (b)   Godin  v.  L.  As.  Co.  1  Burr.  489. 

account  of  the  brandy,  of  which  no  tender  (c)  Jacobs  u.  Latour,  2  M.  &  P.  20;  5 

bad  been   made   to  him.     The  Attorney-  Bing.  1.30. 

General  contended,  that  the  defendant  had  (a)  Legg  v.  Evans,  6  Mees.  &  W.  3b. 
a  lien  upon  tlie  brandy  for  the  warehouse 


CH.  IX.]  LIENS.  2-15 

officer,  (e)  And  receipting  for  tlie  property  attaclied  is  no 
waiver  of  tlie  lien,  (/)  nor  is  the  giving  of  a  bond  to  the  officer, 
for  the  safe-keeping  and  delivery  thereof,  (g)  Where,  however, 
goods  in  possession  of  the  party  having  a  lien  upon  them,  are 
attached  at  the  suit  of  such  party  upon  the  claim  secured  by  the 
lien,  it  is  held  that  the  lien,  as  against  the  assignees  of  the  bank- 
rupt owner,  is  thereby  lost  (A) 

A  security  given  to  a  partnership  does  not  give  a  lien  to  a 
new  firm  formed  by  the  members  of  the  old  and  another  per- 
Bon.  (i) 

A  lien  acquired  under  an  illegal  contract,  if  an  executed  one, 
may  be  good ;  as  one  arising  under  usury  laws,  if  they  impose 
a  penalty  but  do  not  invalidate  the  contract ;  or  a  contract  made 
in  violation  of  the  Sunday  laws,  (j)  In  such  cases  the  maxim, 
in  pari  delicto,  would  be  applied  should  the  bailor  seek  a  legal 
remedy.  But  if  the  illegality  arises  solely  from  the  misconduct 
of  the  party  seeking  to  establish  the  right  of  lien,  and  is  of  such 
a  nature  as  to  invalidate  the  contract  which  he  would  enforce, 
the  lien  will  not  be  sustained,  [k) 

Under  ordinary  circumstances,  a  lien  is  merged  in  a  purchase 
of  the  property  by  the  person  holding  possession  under  his  lien. 
But  if  the  owner  has  lost  the  power  to  sell,  subsequently  to  giving 
the  lien,  as  by  commiting  an  act  of  bankruptcy,  the  purchase  be- 
ing itself  ineffectual  will  not  invalidate  the  bailee's  lien,  by  way 
of  merger.  The  property  in  the  goods  will  pass  to  the  assignees, 
but  subject  to  the  lien.  {I)     And  if  a  bailee  of  property  encum- 


(e)  Smith  v.  Goss,  1  Camp.  282.  them  up,  sued  him  in  trover.     The  officer 

(  jf)  Townsend  v.  Newell,  14  Pick.  3,32.  defended,  on  the  ground  that  the  assignee 

(g)  Oiiteall  II.  Darling,  1  Dutch.  (N.  J.),  could  not  maintain  trover  unless  he  first 

443.  discharged  the  lien.     But  the  court  held, 

(/ijLeggw.  Willard,  17  Pick.  140.     The  that  the  officer  had  no  lien  transferred  to 

plaintiff'was  assignee  ofan  insolvent  estate,  him  by  virtue  of  his  attachment  for  the 

and  had  received  the  greater  part  of  the  benefit  of  the  party  holding  the  lien,  and 

property  belonging  to  the  estate,  by  actual  that   the   lien   was   waived   by  the  party 

deliverv.     A  portion,  however,  was  in  the  himself  by  his  attachment  of  the  property, 

hands  of  a  workman  who  had  a  lien  there-  (;' )  Ex  parte  Pease,  2  Rose,  232. 

on  for  his  labor.     Upon  hearing  of  the  as-  (j)   Scarfe  u.  Morgan,  4  Mees.  &  W. 

signment,  the  workman  caused  the  goods  270. 

that  were  in  his  possession  to  be  attached,  (k)  Fcrgusson  v.  Norman,  5  Bing.  n.  c, 

upon  a  suit  brought  against  the  insolvent,  76  ;  Strong  v.  Hart,  6  B.  &  C.  160  ;  9  D, 

for  the  debt  secured  by  the  lien.     The  as-  &R.  189. 

Bigneo  demanded  thfe  goods  of  the  attach-  (/)  White  u.  Gainer,  2  Bing.  23 ;  1  C 

ing  officer,  and  upon   his  refusal  to  give  &  P.  324. 
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bers  it  with  a  lien  for  the  cost  of  services  done  upon  it,  and  sub- 
sequently induces  the  party  holding  the  lien  to  buy  it  of  him,  by 
fraudulently  representing  that  the  property  is  his  own  ;  the  lien 
wUl  not  merge  in  the  purchase,  and  the  real  owner  cannot  re- 
claim his  property  from  the  holder,  without  discharging  the  debt 
secured  by  the  lien,  (m)  It  was  formerly  held,  though  some- 
\A'hat  vaguely,  that  a  common-law  hen  would  be  waived  by  a 
special  agreement  as  to  the  price  to  be  paid  to  the  bailee  for  the 
service  to  be  performed  upon  the  property ;  (ii)  but  it  is  now  set- 
tled, that  a  special  agreement  that  wiU  operate  thus,  must  be 
inconsistent  with  the  lien  itself.  Merely  fixing  the  price  is  no 
waiver,  (o) 

Taking  other  security  for  the  debt  wiU  discharge  a  hen  upon 
personal  property ;  and  even  the  taking  of  the  party's  own 
negotiable  note  or  bill,  payable  at  a  futm-e  time  ;  (p)  unless  the 
paper  be  dishonored,  while  the  property  remains  in  his  hands  ; 
then,  if  the  taker  holds  or  is  liable  on  the  paper,  the  lien  would 
revive,  (q)     If  the  note  or  bill  given  by  the  vendee  for  goods, 


(m)  Lord  z>.  Jones,  11  Slic]il.  439.  In 
this  case  tlie  Sujironie  Coui't  of  jMaine 
decided,  that  a  f'arriei",  ilavin^■  acquired  a 
lien  upon  a  horse  foi'  the  cost  of  ids  care 
and  cure,  and  having  subsequently,  while 
the  horse  remained  in  his  iios^e^sion, 
bought  him  from  the  person  h!hj  liad  com- 
mitted the  animal  to  his  care,  under  the  false 
belief  that  this  person  was  tlic  owner  of 
the  horse,  did  not  thereby  wai^'e  his  lien  ; 
because,  by  the  want  of  title  in  the  vcndoi', 
the  contract  was  not  etfcctual  or  operative 
for  any  purpose. 

(n)  Brennan  v.  Currint,  Sayer,  224 ; 
Chase  v.  Wcstmore,  5  M.  &  8.  iso. 

(o)  Metcf  Yclv.  66  ;  GUjla,  C.  J.,  in 
Hatton  ('.  Bragg,  7  Tamit.  14. 

{ p)  Hewison  r.  Guthrie,  2  Bing.  n.  c. 
75.)  ;  2  Hodges,  .54. 

(q)  Fcise  (>.  Wrav,  .3  Ea-t,  93  ;  New  v. 
Swain,  1  Dans.  &"  Loyd  Were  C.  193. 
Castle  V.  Sworder,  6  Hui-1.  &  N.  828.  In 
tliis  case,  heard  in  the  Court  of  Exchequer 
Chamber  on  a]>])eal  from  the  Kxcheqiter 
Court,  the  question  of  vendor's  lien  upon 
goods  sold  upon  credit,  but  remaining  in 
tlie  actual  possession  of  the  vendor  after 
the  time  of  credit  had  expired,  was  inci- 
dentally discussed  ;  and  the  judges  seemed 
to  be  of  opinion  that  in  such  a  case  a  lien 
would  attach,    unless   the   circumstances 


clearly  showed  that  the  character  of  ven- 
dor had  changed  to  tliat  of  warehouse-man. 
The  defendant  had  bought  of  the  plaintiffs, 
through  their  travelling  agent,  a  quantity 
of  liquors  in  bond,  upon  a  credit  of  six 
months,  and  the  plaintiffs  had  marked  off 
the  speeiffe  casks  sold,  in  their  bonded 
warelioLTse  book,  and  sent  tlie  defendant 
an  invoice  and  letter  stating  that  the  goods 
could  remain  in  bond,  free  of  storage,  for 
.  six  months.  Tlie  defendant  retained  the 
invoice,  and  after  the  time  of  credit  had 
expired,  upon  being  applied  to  by  the 
travelling  agent  of  the  plaintiffs  for  the 
payment  of  the  price,  he  did  not  pay,  but 
asked  the  agent  to  take  the  goods  bacl;,  or 
to  sell  them  for  hiin,  which  vvas  declined. 
He  subsequently  wrote  a  letter  to  the  plain- 
tiffs, asking  them  wljat  they  would  give  for 
them.  He  bought  the  goods  by  sample, 
and  never  examined  them  ;  and  the  casks 
were  never  actually  removed  from  tho 
plaintiffs'  bonded-warehouse.  The  plain- 
tiffs sued  for  the  price,  and  the  defendant 
resisted,  on  the  ground  that  there  was  no 
delivery  or  acceptance  of  the  goods,  to  sat- 
isfy the  statute  of  frauds.  A  verdict  was 
taken  for  the  defendant,  with  leave  to  tlio 
plaintiffs  to  move  for  a  verdict  for  tlie 
amount  claimed,  if  llie  Court  of  Exchequer 
should  be  of  opinion  that  there  was   any 
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come  back  to  his  hands  again,  bona  fide,  tirough  the  vendor 
has  not  received  value  for  it,  the  lien  of  the  vendor,  destroyed 
by  taking  the  negotiable  paper,  will  not  revive  so  as  to  enable 
him  to  retain  the  goods  from  the  vendee,  [r)  The  principle 
upon  which  the  law  considers  the  taking  a  security  as  a  waiver 
of  the  lien,  is  not  the  result ,of  a  mere  usage  of  trade,  or  of  the 
rule  of  law  that  the  special  contract  determines  the  implied  one ; 
but  is  prompted  by  the  consideration  of  the  inconvenience  that 
would  result  from  detaining  the  goods  from  the  uses  of  trade,  by 
extending  a  lien  during  the  whole  period  which  the  security  has 
to  run.  (s)  The  security,  however,  may  be  received  under  such 
special  circumstances,  as  not  to  operate  as  a  waiver  of  the  hen. 


evidence  on  whicli  a  jury  might  find  for  the 
plaintiffs.  A  rale  Nisi  was  accordingly  ob- 
tained. Upon  argument  before  the  Court  of 
Exchequer,  thejudges  delivered  judgment 
seriatim,  unanimously  discharging  the  rule. 
At  the  hearing  before  the  Court  of  Ex- 
chequer Chamber,  upon  ajipeal,  the  argu- 
ment was  urged  for  the  defendant,  that  as 
the  vendor's  lien  attaclicd  after  the  expira- 
tion of  the  credit,  there  could  have  been 
no  sufficient  delivery  and  acceptance,  to 
take  the  case  out  of  the  statute  of  frauds  ; 
but  the  court  regarded  the  question  of  lien 
as  not  arising  in  this  case ;  for  the  posses- 
sion of  the  plaintiffs  being  originally  that  of 
vendors,  was  converted  by  the  subsequent 
dealings  into  a  possession  as  agents  of  tlie 
vendee.  Upon  the  main  question,  the 
judges  were  unanimously  of  opinion,  tliat 
there  was  evidence  upon  which  the  jury 
might  find  for  the  plaintiffs,  and  they  ac- 
cordingly reversed  the  judgment  of  the 
court  Ijelow. — The  authority  of  New  «. 
Swain,  was  not  questioned  in  4th  Ed.  of 
this  work,  as  erroneously  stated  by  Bijles, 
J.,  in  the  above  re|iort  from  6  Hurl.  & 
Nor.  828.  —  See  Miles  u.  Gorton,  2  Cr.  & 
M.  504. 

(r)  Bunney  v.  Poyntz,  4  B.  &  Ad.  .'568  ; 
1  N.  &  M.  229.  This  was  an  action  of 
trover  for  twenty  tons  of  hay  which  an 
agent  of  tlie  defendant  had  sold  to  tlie 
ulaintiHii'  vendor.  A  promissory  note 
was  given  by  this  vendor  for  the  price  of 
tlie  lia\',  which  the  agent  of  the  ilcfendant 
got  discounted  at  the  bank  of  the  plaintiffs, 
t)\r  |irocteds  being  passed  to  the  credit  of 
t!ic  agent  in  reduction  of  a  balance  owed  by 
liim  to  the  bank.  The  agent  subsequently 
l.rcnme  bankrupt,  and  the  note  was  dis- 
honored at  maturity  by  the  promisor.     Be- 


fore the  note  became  due,  the  first  purchaser 
of  the  hay  had  cut  and  taken  away  about 
six  tons,  when  he  was  forbidden  by  the 
defendant  to  take  any  more,  it  appearing 
that  the  agent  of  the  defendant  had  not 
accounted  with  him  for  the  price  of  the 
hay  sold.  The  purchaser  made  no  further 
attempt  to  remove  the  hay,  but  sold  the  re- 
mainder of  it,  standing,  to  the  plaintiffs, 
receiving  from  tliem,  in  part  payment,  the 
discounted  note  which  he  had  given 
for  the  hay,  and  the  balance  in  money. 
The  plaintiffs  having  thus  purchased  the 
hay,  demanded  its  delivery,  which  the  de- 
fendant refused,  and  this  action  was 
brought.  The  point  upon  which  the  case 
went  up  to  the  Court  of  King's  Bench, 
was,  whether  the  lieu  of  the  vendor  could 
revive  after  the  expiration  of  the  terra  of 
credit,  the  note  being  outstanding  in  the 
hands  of  the  plaintiffs  as  indorsees,  and 
the  agent  of  the  purchaser  having  had  value 
for  it.  The  court  gave  judgment  for  the 
plaintiffs,  in  the  course  of  which,  Denman, 
C.  J.,  remarks  as  follows:  "It  was  ar- 
gued upon  this  rule,  that  the  agent  of  the 
vendor,  having  taken  the  promissory  note 
of  the  vendee  and  negotiated  it,  the  lien 
of  tlie  vendor  did  not  revive  upon  the  dis- 
honor of  the  note,  which  was  outstanding 
in  the  hands  of  an  indorsee.  Wo  are  of 
opinicm  that  this  argument  was  right. 
We  think  that  the  defendant  is  not  to  be 
considered  as  an  unpaid  vendor,  and  that 
he  had  no  right  to  retain."  —  "  Under  all 
the  circumstant-cs,  we  think  that  the  de- 
fendant must  be  considered  as  bound  to 
delii-er  up  the  hay  to  the  plaintiffs."  And 
see  Camidge  v.  Allenby,  6  B.  &  C.  37.3. 

(s)  Lord  Eldoii,  in  Cowell  v.  Simpson, 
16  Ves.  Jr.  279. 
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But  in  a  case  where  an  owner  of  a  vessel  took  a  bond  from  the 
freighter,  binding  the  goods  shipped  in  a  penal  sum  for  non- 
performance of  the  covenants,  it  was  held,  that  there  was  no 
lien  for  dead  freight  or  demurrage,  (t) 

Where  the  vendor  receives  a  note  for  goods,  and  retains  them 
on  storage  for  the  vendee,  and  subsequently  agrees,  verbally,  at 
the  request  of  the  vendee,  to  take  the  goods  back  and  give  up 
the  note,  he  has  no  lien  upon  the  goods  for  the  amount  of  the 
note,  as  against  the  assignees  of  the  vendee,  upon  the  failure  of 
the  latter  before  the  exchange  is  made,  (m) 

As  a  general  proposition,  there  can  be  no  lien  where  credit  is 
given ;  it  is  wholly  inconsistent  with  a  dealing  on  credit,  and 
can  only  subsist,  unless  by  provision  of  statute,  where  payment 
is  to  be  made  in  ready  money,  or  a  bargain  is  entered  into  that 
other  security  shall  be  given,  (v)  The  lien  is  then  a  security 
that  the  payment  shall  be  made  or  the  other  security  given,  and 
payment  in  the  one  case,  and  the  delivery  of  the  stipulated  se- 
curity in  the  other,  will  equally  put  an  end  to  the  lien.  "Where 
a  tradesman's  lien  for  work  commenced  under  an  implied  con- 
tract, takes  effect,  it  will  be  lost  if  the  work  be  afterwards  con- 
tinued under  a  special  contract  as  to  the  mode  of  payment ;  for 
in  the  nature  of  things  the  one  contract  destroys  the  other,  (iv) 

(()  Birley  a.  Gladstone,  3  Maule  &  S.  tlie  two  bales,  but  the  defendant  declined 

205.  to  deliver  them  until  he  received  his  pay 

(w)  Chapman  r.  Searle,  3  Pick.  38.  for   dressing,  which  it  was  admitted  had 

(r)  Lord  Ellenhoroiigh,  in  Raitt  u.  Mit-  not   been    paid.      The   plaintiffs    broutjht 

chell,  4  Camp.  146.  trover  for  the  conversion  of  the  two  bales 

{w)  Lord  Etdoii,  in  Cowell  r.  Stimpson,  by  tlie  defendant,  on  the  30th  of  Deeem- 
16  Vcs.  Jr.  27.') ;  Stoddard  Woollen  ber,  1835.  The  case  was  by  agreement 
Maniif.  V.  Huntley,  8  N.  II.  441.  The  of  parties  submitted  to  throe  referees,  who 
defendant,  a  clotliier,  entered  into  a  found  the  above  facts,  and  believing  tlie  law 
special  agreement  with  the  plaintiffs'  to  be  with  the  plaintiff's,  made  a  report  in 
agent,  on  the  11th  June,  1835,  to  dress  their  favor.  The  question  of  law  was 
what  flannels  they  should  make  that  heard  by  the  full  court,  and  judgment 
year,  to  bale  them,  on  the  agent's  find-  given  for  the  plaintiffs.  Per  Parker,  J.  : 
ing  twine,  paper  and  sacking, —  the  flan-  "The  operation  of  a  lien  is  to  place  tlie 
nels  to  be  finished  as  fast  as  they  were  property  in  pledge  for  the  payment  of  the 
manufactured,  and  the  agent  to  ])ay  for  debt;  and  where  the  party  agrees  to  give 
finishing  once  in  three  months.  Under  time  for  payment,  or  agrees  to  receive 
this  agiccment  flannels  had  liccn  dressed  payment  in" a  particular  mode,  inconsist- 
by  the  defendant  and  received  by  the  ent  with  the  existence  of  such  a  pledge,  it 
plaintiffs.  Prior  to  the  1 1  th  of  December,  is  evidence,  if  nothing  appears  to  the  con- 
1835,  tlic  defendant  had  dressed  and  fin-  trary,  that  he  did  not  intend  to  rely  upon 
ished  two  bales  which  remained  with  him,  the  pledge  of  the  goods,  in  relation  to 
and  between  the  25th  and  30th  of  tlie  which  tlie  debt  arose,  to  secure  the  pay- 
month,  the  agent  demanded  possession  of  ment.     In  this  case   the   defendant   con 
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Tt  is  held,  however,  that  one  may  sell  a  thing  on  credit,  or 
for  a  future  payment,  and  make  it  a  part  of  the  bargain,  that 
the  thing  sold  shall  remain  in  the  possession  of  the  seller,  until 
the  credit  expires,  and  the  payment  is  made,  (x) 


SECTION  III. 

OF  THE  SEVERAL  KINDS  OE  LIEN. 

An  Innkeeper's  lien  appears  to  be  one  of  those  arising  from 
the  necessity  which  the  law  imposes  upon  certain  persons,  hold- 
ing themselves  out  as  public  servants  m  their  several  callings, 
to  receive  and  execute  the  orders  of  all  who  call  upon  them  for 
their  peculiar  service.  So  far  as  they  have  accommodations, 
and  payment  is  offered  to  them,  these  quasi  public  servants  are 
under  obligation  to  render  the  service  demanded  ;  and  as  a  con- 
sequence of  this  enforced  duty,  they  are  privileged  with  a  hold 
upon  the  property  of  the  debtor  which  comes  into  their  hands 
during  the  service  in  which  the  debt  is  incurred,  as  security  for 
the  debt.  Of  a  similar  character  is  the  service  of  a  public 
carrier,  and  of  a  farrier ;  and  they  also  are  protected  by  a  lien 
upon  the  property  upon  which  they  exercise  their  respective 
callings. 


tracted  to  dress  the  flannels,  and  to  receive  then,  the  defendant  can  sustain  a  defence, 
his  pay  quarterly ;  but  the  flannels,  as  it  must  be  because  the  flannels  now  in 
fast  as  they  were  dressed,  were  to  be  de-  question  were  not  demanded  before  the 
livered  to  the  plaintiffs,  whenever  they  expiration  of  the  quarter,  and  remained  in 
called.  This  was  the  legal  effect  of  the  his  hands  until  payment  became  due.  But 
contract,  and  the  mode  pursued  by  the  we  think  this  circumstance  cannot  alter 
parties.  As  to  all  the  flannels,  then,  which  the  case.  There  is  nothing  in  the  contract 
were  demanded  by  the  plaintiffs  within  itself  to  show  that  the  parties  contcmplat- 
each  quarter,  no  lien  could  attach,  because  ed  any  conditional  lien,  nor  anything-  in 
the  plaintiffs  had  a  right  to  receive  them  the  ease  to  support  a  lien  dependent  upon 
as  soon  as  dressed,  while  the  price  of  the  the  accidental  circumstance  of  goods  re- 
defendant's  labor  upon  them  would  not  be  maining  in  the  possession  of  a  party  wlicn 
due  until  the  expiration  of  the  quarter,  the  time  of  payment  arrives,  where  a  crod- 
Had  these  flannels  been  demanded  prior  it  has  once  been  given."  Fielding  y. 
to  the  11th  of  December,  the  defendant  Mills,  2  Bos.  (N.  Y.),  489. 
could  have  had  no  claim  to  retain  thera  as  {x)  Martindale  v.  Booth,  3  B.  &  Ad. 
a  pledge  for  the  payment,  for  there  would  498  ;  Hall  v.  Tuttle,  8  Wend.  374 ;  Wa- 
have  been  a  present  duty  to  deliver,  while  terston  v.  Getchell,  5  Greenl.  435;  Lunt 
the  time  of  payment  had  not  arrived.     If,  v.  Whitaker,  1  Fairf.  310. 
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An  Innkeeper's  lien  extends  to  the  detention  of  his  guest's 
property  for  his  own  lodging  and  food,  and  of  his  horse  for  the 
price  of  provender  and  stabling.  If  he  permit  guest  or  horse  to 
depart  on  credit,  he  looses  his  lien,  and  can  never  after  assert  it 
for  that  debt  if  the  guest  come  again. 

There  is  an  obiter  dictum  of  an  English  judge,  that  an  inn- 
keeper may  detain  his  guest  until  payment  is  made  ;  [y)  but 
the  doctrine  has  in  later  times  been  repudiated,  and  the  ques- 
tion settled  in  the  negative,  {z)  By  the  same  authority  it  has 
been  settled,  that  nothing  upon  the  person  of  the  guest  can  be 
detained  by  lien,  [a)  An  innkeeper  has  no  power  of  sale  at 
common  law,  over  the  goods  which  he  detains  for  lien.  This 
power  exists  by  local  custom  as  to  certain  guests,  in  some  parts 
of  England,  and  has  been  asserted  to  apply  to  the  sale  of  a 
horse  retained  for  the  expense  of  his  keeping,  by  innkeepers 
generally.  But  it  has  been  authoritatively  denied,  both  in  this 
country  and  in  England,  [b)  By  common  law,  stablers  who 
are  not  innkeepers  have  no  lien  upon  the  horses  which  they  are 
employed  to  keep,  (c)     The  reason  for  this  denial,  as  given  in 

((/)  Mr.   Justice   Eyre,   in    Newton   v,  of  the  horse  by  the  sale  at  auction.     The 

Trigg,  1  Show.  R.  269.  case  was  tried  before  a  justice  of  tlie  jieace, 

(2)   Suiibolf  II.  Alforrl,  3  Mecs.  W.  248;  who  gave  judgment  for  tlie  plaintiff,  for 

1    Horn.    &  Hurl,   l.'i ;   and   see  Wolf  u.  the  value  of  the  horse.     The  county  court 

Summers,  4  Camp.  6.31.  of  Rensselaer  county  reversed  this  judg- 

(a)   See  note  (z),  supra.  ment,   and  upon  appeal  to  the  Supreme 

(6)   Chase?;.  Westmore,  .5  M.  &  S.  185;  Court,  tlie  latter  judgment  was  reversed, 

Fox  V.  McGregor,  11  Barb.  41.  and  tliat  of  the  ju.stice'  affirmed.     The  Su- 

(c)  .Judson  V.  Etiicndgc,  1  Cr.  &  JI.  preme  Court  held,  that  the  defendants  had 
74-3;  Sanderson  v.  Bi-ll,  2  Cr.  &  M.  ,304;  no  right  to  sell  the  horse  as  a  strav,  with- 
Fox  V.  McGregor,  11  Barb.  41.  Tlie  ont  pursuing  the  course  pointcd"out  by 
plaintiff  was  the  owner  of  a  horse,  which,  the  stal  utc,  whicli  thev  had  not  done  ;  that 
by  some  unex])lained  means,  but  without  they  could  have  no  "lien  as  livery  stable 
the  knowledge  or  consent  of  the  owner,  kce|icrs,  unless  there  was  an  express  agree- 
canie  into  the  possession  of  the  defend-  mcnt  for  one;  that  they  acquired  no  lien 
ants,  who  were  innkeepers.  The  horse  by  virtue  of  their  employment  as  innkeep- 
was  kept  by  the  defendants  for  about  eight  ers,  unless  the  horse  ivas  delivered  to  them 
weeks,  when  they  caused  him  to  be  sold  by  a  guest ;  and  that  even  if  it  might  be 
at  auction,  cliiiraing  to  sell  him  "  by  vir-  presumed,  from  the  nature  of  their  em- 
tue  of  an  innkeeper's  license."  It  did  not  ployment,  that  the  bor.se  Ijelongcd  to  one 
appear  that  tlie  owner  of  the  horse  had  of  their  guests,  still  thev  would  have  no 
ever  been  a  guest  of  the  defendants,  and  right  to  sell  it  in  satisfiction  of  their  lien  ; 
all  the  account  that  the  latter  were  aide  to  the  remedy  for  the  enforcement  of  the  lien 
give  of  their  posser-siini,  was,  that  their  being  by  action  in  the  nature  of  a  bill  in 
hostler  found  the  animal  tied,  in  their  sta-  chancery.  In  aiiv  aspect  of  the  case,  the 
hie,  about  eight  weeks  before  the  sale,  and  court  held,  that  there  was  a  wrongful  con- 
that  ho  was  regitlarly  fed  with  hay  and  version,  and  that  the  plaintiff  was  entitled 
oats,  up  to  the  day  of  sale.  The  plaintiff  to  recover.  Hickman  v.  Thomas,  16  Ala. 
sup.d  in  trover  for  the  wrongful  conversion  666  ;  Miller  v.  Marston,  35  Me.  153. 
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the  cases,  is,  that  the  use  by  the  owner  is  inconsistent  with  the 
requirements  of  a  lien.  But  if  training  be  the  principal  motive 
in  placing  the  horse  with  the  stable  keeper,  and  the  possession 
be  continuous,  the  usual  tradesman's  lien  will  attach,  (d)  And 
the  stabler  has  a  lien  upon  a  mare  sent  to  his  stable  to  be  cov- 
ered by  a  stallion,  (e) 

If  an  innkeeper  receives  his  guest  as  a  boarder  at  an  agi-eed 
price  per  week,  the  common  law  lien  of  an  innkeeper  does  not 
attach ;  but  in  such  cases  he  would  have  the  benefit  of  the 
statute  lien,  if  any,  provided  in  favor  of  boarding-house  keepers. 

There  is  no  lien  at  common  law  in  favor  of  agisters^  of  cattle, 
it  being  considered  inconsistent  with  the  necessary  enjoyment 
of  the  property.  (/) 

A  farrier's  lien  is  special,  and  is  said  to  arise  from  his  legal 
obligation  to  shoe  horses  whenever  oiFered,  if  he  have  sufficient 
materials  for  the  purpose,  and  an  adequate  reward  be  offered 
him.  He  has  also  a  lien  for  his  services  in  keeping  and  curing 
a  horse  received  by  him  for  that  purpose,  (g-) 


(d)  Bevan  v.  Waters,  3  Car.  &  P.  520 ; 
M.  &  M.  236.       . 

(c)  Scarfs  V.  Morgan,  4  Mees.  &  W.  270 ; 
1  Horn.  &  Hurl.  292. 

{/]  Jackson  v.  Cummings,  5  Mees.  & 
W.  342  ;  Goodrich  v.  WiUard,  7  Gray, 
1 83 ;  Cummings  v.  Harris,  3  Vt.  245. 
Tliis  was  an  action  of  trover  for  a  number 
of  sheep,  and  was  submitted  to  the  jury  on 
the  general  issue.  The  plaintiff  produced 
a  written  contract,  whereby  the  defendant 
acknowledged  he  had  received  the  sheep 
in  question,  and  was  to  keep  them  a  cer- 
tain period,  and  wash  and  shear  them, 
and  do  up  the  wool,  &c.,  for  sixty-seven 
cents  a  head.  Tire  fleeces  were  received 
by  the  plaintiff,  and  indorsed  on  the  con- 
tract. The  plaintiff  proved  a  demand  for 
the  sheep,  and  the  defendant's  refusal  to 
deliver  them  unless  first  paid  for  the 
shearing,  &c.  The  county  court  was  re- 
quested to  instruct  the  jury,  that  the  de- 
fendant had  no  riglit  to  retain  the  sheep 
for  the  keeping,  but  declined  to  do  so,  and 
a  verdict  was  found  for  the  defendant. 
The  plaintiff  brouglit  the  case  before  the 
Supreme  Court  upon  exceptions,  and  it 
was  there  decided,  that  the  defendant  had 
no  lien  upon  the  sheep  for  the  keeping. 
In  delivering  the  opinion  of  the  court, 
Hutchinson,  C.  J., says:  "  The  usual  cases 


in  which  the  law  creates  a  lien,  are,  where 
the  person  performing  services  would  have 
no  other  sure  remedy;  as  a  blacksmith 
shoeing  a  horse  for  a  stranger  ;  or  an  inn- 
keeper furnishing  entertainment  for  trav- 
ellers ;  and  where  the  persons  applying 
for  these  services  are  not  strangers,  the 
usage  of  their  deal  may  be  such,  that  the 
law  will  create  a  lien.  Tor  instance,  the 
course  of  their  deal  maybe,  that  pa}'ment 
for  the  sei-vices  is  always  made  before  tlie 
property  is  taken  away.  But  where  the 
business  is  done  under  a  personal  contract, 
the  law  implies  no  lien ;  but  the  parties 
may  so  form  their  contract  as  to  create  a 
lien,  which  the  law  will  enforce.  Hero 
was  a  personal  contract ;  and  no  lion  was 
created  by  the  terms  of  it.  Of  course  tlie 
plaintiff  was  entitled  to  the  sheep,  and  the 
defendant  had  a  right  of  action  to  recover 
pay  for  keeping  them.  But  the  defendant 
had  no  lien  upon  the  sheep  for  his  pay  for 
such  keeping.'* 

iff)  Lane  v.  Cotton,  1  Ld.  Ray.  654; 
Lord  V.  Jones,  11  Shep.  439.  We  doubt 
whether  it  has  ever  been  judicially  decided 
in  this  country,  that  a  farrier  is  under  obli- 
gations to  render  his  services  upon  a  proper 
demand  for  them.  We  know  of  no  Amer- 
ican authority  upon  that  point.  But  a 
farrier's  common-law  lien  is  recognized  by 
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A  carrier's  lien  by  common  law,  is  special ;  but  he  may  have 
by  express  contract,  or  by  general  usage,  a  general  lien  for 
the  balance  due  him  by  the  owner ;  but  not  against  third  par- 
ties who  are  owners.  (A)  The  doctrine  is  laid  down  by  the 
English  authorities,  that  a  common  carrier,  being  obliged  to  re- 
ceive and  convey  goods  for  hire,  is  exempt  from  any  necessity 
to  inquire  into  the  title  of  parties  delivering  them,  and  that  he 
may  detain  them  against  the  true  owner  until  the  particular  car- 
riage is  paid,  though  the  latter  should  prove  that  they  were  stolen 
from  bim  by  the  person  who  delivered  them  to  be  carried,  (i) 
But  in  this  country  the  doctrine  has  been  somewhat  modified  ; 
and  it  has  been  laid  down,  that  the  carrier  is  bound  to  receive 
and  cany  goods,  only  when  offered  by  their  owner  or  his  au- 
thorized agent ;  and  then  only  upon  the  payment  of  the  carriage 
in  advance,  if  it  be  required,  {j)  It  is  also  held  in  Massachu- 
setts and  in  Michigan,  that  a  common  carrier  has  no  lien  upon 
goods  for  their  carriage,  against  the  true  owner,  although  he  re- 
ceive them  innocently  from  one  wrongfully  in  possession 
thereof,  [k) 


some  of  our  best  leg^al  writei'S,  and  in  some 
decisions  of  the  courts.  ^tor\',  in  Iiis 
Ayeniy  (^  .■i:)5),  classes  farriers  with  inn- 
kce|iir.s,  common  carriers,  bhicl-ismiths, 
tailors,  sliipwriyhts,  and  other  artisans, 
wlio  as  bailees  for  worl;  on  a  thin^f,  liavo 
a  lien  upon  it  for  the  amount  of  their  com- 
pensation. Kent,  in  liis  Commentaries, 
(2  Vol.  634),  classes  them  with  common 
carriers,  innkeepers,  and  other  persons 
concerned  in  certain  trades  and  occu]iations, 
wliieli  are  necessary  for  the  .accommoda- 
tion of  the  people.  If  we  re^janl  the 
classification  of  Kent  as  accurate,  it  would 
seem  as  thougii  the  same  oblij;'ation  tliat 
is  incumbent  on  contmon  carriers  and  inn- 
kcepcis,  should  rest  upon  farriei's  ;  where- 
as, the  classification  made  by  Story,  would 
not  lead  to  that  conclusion  ;  l)ccause  tailors, 
Bhi|)nri;;hts,  and  artisans  generally,  are 
not  hound  to  exercise  their  craft  upon  de- 
maud.  In  the  case  before  the  Supreme 
Court  of  Maine,  cited  above,  the  question 
of  the  oblmaiion  of  the  farrier,  was  not 
raised,  and  was  not  directly  alluded  to  by 
the  court.  The  issue  was,  ivhether  the 
defendant  having  rendered  a  farrier's  ser- 
vice in  the  care  and  cure  of  a  lame  horse, 
(ould  retain  the  animal  from  the  owner, 


for  the  amount  of  his  charge,  the  horse 
having  been  placed  with  the  farrier  by  a 
bailee  of  the  owner.  The  court  held,  that 
the  farrier's  lien  attached,  and  in  their 
opinion,  delivered  by  Slu-pkij,  J.,  express- 
ly recognize  the  common-law  lien  of  the 
farrier  as  sustained  by  the  English  author- 
ities, ami  laid  down  by  Kent  and  Story. 
The  lien  of  a  blacksmith  tor  shoeing  a 
horse,  is  also  I'ecognizerl  by  Hutchinson, 
C.  J.,  ill  the  judgment  delivered  by  hiin  in 
Cummings  v.  Harris,  3  Vt.  24.5,  ride  su- 
pfcr . 

(A)  Bright  v.  Snoff,  .5  B.  &  Aid.  350  ; 
Oppenheim  v.  Russell,  3  B.  &  F.  42. 

(i)  Yorke  v.  Grenaugh,  2  Ld.  liav.  867 
per  Holt,  C.  ,7.  Whitaker  on  Lien,  92  ; 
Cross,  id.  286. 

( ;')  Fitch  u.  Newbury,  1  Doug. 
(Mieh.),  1. 

(fc)  Robinson  v.  B.aker,  5  Cusb.  137. 
This  was  an  action  of  replevin  for  six  hun- 
dred bbis.  of  flour,  bought  for  plaintiff  by 
his  agent  in  Western  New  York,  and  di- 
rected to  be  forwarded,  ria  Albany,  over 
the  Western  Railroad  to  Boston.  The 
agent  of  the  Canal  Boat  Company,  which 
brought  the  flour  from  Western  New 
York  to  Albany,  instead  of  obeying  the 
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A  carrier  cannot  sell  goods  for  freight,  of  his  own  mere  mo- 
tion. {I)     His  delivery  of  some  parcels  of  an  owners  goods  does 


instructions  given  to  him,  clianged  the  di- 
rection of  the  goods  from  Albany,  so  that 
they  were  sent  to  the  City  of  New  Yorli, 
and  thence  shipped  by  the  defendant's 
vessel  to  Boston.  Tliis  change  was  m:ide 
without  the  Icnowledge  of  the  owner  of  the 
flour,  or  liis  agent,  and  the  original  instruc- 
tions as  to  the  way  the  goods  were  to  be 
sent  from  Albany  to  Boston,  were  un- 
known to  the  intermediate  carrier  from 
Albany  to  New  York,  or  to  the  defendant. 
On  tlie  arrival  of  the  defendant's  vessel  at 
Boston,  the  plaintiff  demanded  the  flour, 
and  the  defendant  refused  to  deliver  it, 
claiming  to  liave  a  lien  thereon  for  his 
freight.  The  plaintiff  refused  to  pay  the 
freight,  and  commenced  this  action  to  re- 
cover the  flour.  The  material  point  rais- 
ed at  the  trial,  was,  whetlier  the  del'endant 
had  a  lien  upon  the  goods,  they  having  been 
shipped  by  his  vessel  without  tlie  authori- 
ty and  contrary  to  the  instructions  of  the 
owner.  The  court  ruled,  that  if,  in  the  ab- 
sence of  all  knowledge  on  the  defendant's 
part,  of  tlie  oi'iginal  contract  for  the  trans- 
portation of  the  flour,  and  acting  under  the 
belief  that  this  was  an  ordinary  case  of 
transportation  of  goods,  put  into  his 
charge  by  an  auriiorized  agent,  he  had 
performed  the  service  of  transportation 
from  Now  York  City  to  Boston,  he  would 
be  entitled  to  his  reasonable  charges  for 
freight,  and  had  a  lien  upon  the  flour 
therefor.  Tlio  case  came  up  for  consider- 
ation of  the  full  bench,  upon  report  of  tlie 
presiding  judge,  and  it  was  tliero  deter- 
mined tliat  the  ruling  could  not  be  sus- 
tained, and  that  if  a  carrier  receives  goods 
innocently,  from  a  wrongdoer,  without  tlie 
consent  of  the  owner,  express  or  implied, 
he  cannot  detain  them  against  the  trne 
owner,  until  the  freight  or  carriage  is  paid. 
In  giving  the  opinion  of  the  court,  Fletch- 
er, J.,  after  citing  and  weighing  what  au- 
thorities are  to  be  found  upon  the  ques- 
tion, and  examining  the  general  princi- 
ples applicable  to  the  case,  proceeds  to 
say :  "  Open  this  settled  and  universal 
principle,  that  no  man's  property  can  be 
taken  from  him  without  his  consent,  ex- 
press or  implied,  the  books  are  full  of 
cases,  many  of  them  hard  and  distressing 
cases,  where  honest  and  innocent  persons 
Have  purchased  goods  of  others,  apparent- 
ly the  owners,  and  often  with  strong  evi- 
dence of  ownership,  but  who  yet  were  not 
the  owners,  and  the  purchasers  have  been 


obliged  to  surrender  the  goods  to  the  true 
owners,  though  wholly  without  remedy 
for  the  money  paid.  There  are  other 
hard  and  distressing  cases  of  advances 
made  honestly  and  fairly,  by  auctioneers 
and  commission  merchants,  upon  a  pledge 
of  goods  by  persons  apparently  having  the 
right  to  pledge,  but  who  in  fact  had  not 
any  such  right,  and  the  pledgees  have  been 
subjected  to  the  loss  of  them  by  the  claim 
of  the  rightful  owner.  These  are  hazards 
to  wiiich  persons  in  business  are  continu- 
ally exposed  by  the  operation  of  this  uni- 
versal principle,  that  a  man's  property 
cannot  be  taken  from  him  without  his  con- 
sent. Why  should  the  carrier  be  exempt 
from  the  operation  of  this  universal  prin- 
ciple t  Why  should  not  the  principle  of 
Cdveat  emptor  apply  to  him  ?  The  reason, 
and  the  onl}'  reason  given,  is,  that  he  is 
obhged  to  receive  goods  to  carry,  and 
should  therefore  have  a  right  to  detain  the 
goods  for  his  pay.  But  he  is  not  bound 
to  receive  goods  from  a  wrongdoer.  Ho 
is  bound  only  to  receive  goods  from  one 
who  may  riglitfully  deliver  them  to  him, 
and  he  can  look  to  the  title  as  well  as  per- 
sons in  other  pursuits  and  situations  in 
life.  Nor  is  a  carrier  bound  to  receive 
goods,  unless  the  freight  or  pay  for  the 
carriage  is  hi-st  paid  to  him ;  and  he  may 
in  all  cases  secure  the  payment  of  the  car- 
riage in  advance.  In  the  case  of  King  v. 
Richards,  6  Whar.  418,  it  was  decided, 
tliat  a  carrier  may  defend  himself  from  a 
claim  for  goods  by  the  person  who  deliv- 
ered them  to  him,  on  the  ground  that  the 
bailor  was  not  the  true  owner,  and  there- 
fore not  entitled  to  the  goods.  The  com- 
mon can'ier  is  responsible  for  the  wrong 
delivery  of  goods,  though  innocently  done, 
upon  a  forged  order.  Why  should  not 
his  obligation  to  receive  goods  exempt  him 
from  the  necessity  of  determining  the 
right  of  the  person  to  whom  he  delivers 
the  goods,  as  well  as  from  the  necessity  of 
determining  the  right  of  the  person  from 
whom  he  receives  the  goods  '!  "  Fitch  v. 
Newbury,  1  Doug.  (Mich.),  1.  And  see 
Bates  V.  Staunton,  1  Duer,  79 ;  also.  Bus- 
kirk  V.  Purin,  2  Hall,  561. 

(/)  Hunt  V.  Haskell,  11  Shepl.  339; 
Lecky  v.  McDermott,  8  S.  &  R.  500; 
Crumbacker  v.  Tucker,  4  Eng.  (Ai'k.), 
365  ;  Bailey  v.  Shaw,  4  Post.  (N.  H.), 
297.  In  this  case  there  was  a  count  in 
trover  for  a  quantity  of  wool  which  the 
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not  defeat  his  lien  on  the  remainder  for  his  whole  charge,  (m) 
But  if  there  be  two  contracts  to  carry,  with  different  termini  to 
the  voyage  or  transit  in  each  contract,  no  lien  attaches  for 
freight  under  the  one  contract,  upon  goods  shipped  under  the 
other,  and  improperly  detained  on  board  by  the  carrier,  since 
no  lien  can  be  acquired  by  wrongful  possession,  (n)  And  if 
goods  directed  to  one  place,  be  improperly  carried  on  to  another, 
no  lien  will  attach,  (o) 

We  are  to  consider  next,  a  class  of  liens  that  arise,  not  from 
an  enforced  duty  of  the  bailee,  but  from  voluntary  service  per- 
formed at  the  request  of  the  owner  of  the  property.  These  liens 
are  based  upon  usage,  which,  by  its  reasonableness  and  long 
continuance,  has  acquired  the  sanction  of  law.  Such  are  the 
liens  which  are  possessed  by  artisans  generally,  traders,  and 
agents  of  various  kinds. 

A  Tradesman's  lien  is  usually  a  special  one,  upon  the  article 
committed  to  him  for  the  exercise  of  his  trade  thereon,  and 
depends  entirely  upon  possession.  The  rule  was  laid  down  in 
an  early  English  case,  and  since  that  time  has  been  generally 
followed,  that  wherever  goods  are  delivered  to  a  tradesman  for 
the  execution  of  the  purposes  of  his  trade  upon  them,  he  has  a 
particular  lien  upon  them,  (p) 

A  lien  of  this  kind  may  be  acquired  upon  goods  received  from 
an  agent,  as  well  as  from  the  owner  himself.  And  \\rhere  the 
agent  who  has  this  power  of  disposing  of  the  property  of  his 

defendant  had  purchased  from  a  common  1   Wils.  8,   McCombie  v.  Davis,  6  East, 
carrier,  to  whom  the  plaintiff  had  intrust-  538,  Mowrey  v.  Walsli,  8  Cow.  238,  Hoflt- 
ed  it  for  transportation.     The  defendants  man  c.  Noble,  6  JKt.  68,  Covill  v.  Hill, 
contended,  that  as  they  had  purchased  of  4   Dcnio,    323  ;    beiiiff    cited    in  support, 
the  carrier,  in  good  faith,  and  for  a  valua-  (»i)  Bosjns  v.  JIartiii,  13  B.  JFon.  239. 
ble  consideration,  they  were  not  answcra-  (h)  licrnal  v.  Pym,  1  Gale,  17. 
ble  in  the  action.     But  the  court  instruct-  (o)  Bernal  < .  Pyni,  1  Gale,  17  ;  Fergu- 
ed  the  jury,  that  although  they  should  find  son  v.  ( 'apin'iin,  G  liar.  &  .J.  400. 
tlic  vendor  to  be  a  common  carrier,  and  (/>) /?.r/j«r(eDeezo,  1  Atk.  228  ;  Towns- 
that  as  such  he  sold  the  wool  to  the  de-  end  v.  Newell,  14  Pick.  332  ;  Wclntire  n. 
fendant  for  a  valuable  consideration,  in  the  Carver,    2    W.    &    Sut.    392;    Hanna    v. 
absence  of  any  marks  to  indicate  the  own-  Phelps,  7  Ind.  21  ;  Moore  v.  Hitchcock,  4 
crship    of  the  goods,  and  tlio  defendants  Wend.  292.     In  tlie  latter  case  it  was  de- 
purchased  it  in  good  faith,  and  converted  cided,  that  where  yixiils  u])on  which  a  nie- 
or  sold  it  before  any  claim  was  made  by  chanic  had  a  lien,  were  taken  on  execution 
the  plaintiff,  they  would  still  be  liable  for  by  a  creditor  of  his  employer,  tlie  mechanic 
it.     The  case  went  up  to  the  full  bench,  could  only  recover  in  trover  to  the  extent 
upon  exceptions  to  this  ruling  among  oth-  of  his  demand,  and  not  to  the  full  valua 
ers ;    but  the  doctrine  was  fully  sustained  of  the  goods. 
by  the  court ;  the  cases,  Hartop  v.  Iloare, 
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principal  so  as  to  confer  a  lien,  though  he  have  no  authority  to 
raise  money  upon  it,  gets  a  loan  from  the  tradesman  upon  a 
pledge  of  the  property,  the  latter,  being  ignorant  at  the  time  that 
the  agent  is  not  the  owner  of  the  property,  may  retain  it 
against  the  real  owner,  not  only  for  his  work  upon  the  property, 
but  also  for  the  money  advanced,  (q) 

So  where  there  is  an  advance  made  to  the  owner  by  the 
tradesman,  upon  the  faith  of  a  promise  that  the  goods  shall  be 
committed  to  him,  and  the  owner  afterwards  parts  with  the 
ownership,  if  the  goods  come  to  the  tradesman's  possession 
before  the  new  owner  can  assume  control  of  them,  it  seems  that 
the  tradesman  may  hold  them,  as  well  for  the  money  advanced 
as  for  the  work  done  upon  them,  (r)  But  if  the  goods  be  parted 
with,  and  the  tradesman's  lien  thus  lost,  he  cannot  recover  it  by 
a  stoppage  in  transitu,  under  the  same  circumstances  that  a 
vendor  might,  (s) 

The  tradesman's  lien  will,  like  the  common  carrier's,  hold  a 
part  of  the  goods  for  the  whole  claim  upon  them,  (t)  But  a  lien 
on  a  chattel  for  labor  and  materials,  gives  no  right  at  common 
law  to  sell  the  chattel  to  enforce  the  lieu,  (u)  And  by  giving 
credit  for  a  specific  time,  a  tradesman  loses  his  lien ;  (v)  but  the 
lien  would  attach  if  the  property  remained  in  his  hands  at  the 
time  the  credit  expired,  and  the  money  due  was  not  paid.  Printers 
and  publishers  have  a  hen  on  works  for  the  charge  for  printing, 


(g)  Richardson  v.  Goss,  3  B.  &  P.  119.  of  lading  of  the  goods  to  his  own  order, 
(r)  This  is  also  decided  in  the  case  cited  and  by  virtue  thereof,  received  the  goods 
in  the  preceding  note.  upon  their  being  landed.  The  defendant 
(s)  Sweet  V.  Pym,  I  East,  4.  The  claimed  to  liold  the  cloths  by  virtue  of  his 
plaintiff,  assignee  of  a  banlirupt,  brought  general  lien,  existing  by  the  custom  of 
an  action  of  trover  against  the  defendant,  trade.  The  court  of  King's  Bench  held, 
a  fuller  of  cloth,  for  converting  a  quantity  that  the  custody  of  the  goods  was  changed 
of  cloths  whicli  belonged  to  the  banltrupt's  by  the  delivery  to  the  captain  for  trans- 
estate.  The  defendant  had  been  intrusted  portation  to  the  owner,  by  his  order  and 
with  the  cloths  by  the  bankrupt  for  the  at  his  expense ;  and  as  the  defendant's 
purpose  of  fulling  them,  and  having  fin-  right  of  lien  for  his  general  balance  could 
ished  them,  had  shipped  them  to  the  latter  not  extend  beyond  the  time  of  his  actual 
in  compliance  with  liis  orders,  taking  no  possession,  judgment  must  be  given  for 
bill  of  lading,  but  sending  an  invoice  of  the  plaintiff. 

the  cloths.     Soon  alter  the  vessel  sailed,         (t)  Partridge  v.  Dartm.  Col.  5  N.  H, 

the  defendant  heard  of  the  bankruptcy  of  286. 

his  employer,  and  having  a  claim  against         (»)  Doane  v.  Eussell,  3  Gray,  382. 
him  for  a  general  balance,  he  intercepted         (v)  Eaitt   v.  Mitchell,  4   Camp.    146; 

the  vessel  before  its  arrival  at  the  port  of  Fielding  v.  Mills,  2  Bos.  (N.  Y. ),  489. 
iestination,  took  from  the  captain  a  bill 
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but  not  upon  the  stereotype  plates  put  into  their  hands  for  that 
piu-pose,  unless  they  have  paid  the  cost  of  the  plates,  in  which 
case  they  may  hold  them  for  money  thus  paid,  (w) 

Some  trades  have  a  custom  for  a  general  lien  upon  all  an 
employer's  goods  for  the  general  balance  due  for  work.  This 
has  been  more  distinctly  recognized  in  England  than  in  this 
country.  Among  others,  calico-printers  enjoy  this  lien  ;  also 
fullers,  in  some  localities,  and  perhaps  dyers,  though  this  ad- 
mits of  some  doubt.  Packers  also  have  a  lien  for  their  general 
balance,  including  advances  of  money ;  they  being  regarded,  to 
some  extent,  as  factors,  (x)  Tailors  and  millers  have  only  a 
particular  lien  for  work  done  upon  the  goods  committed  to 
them ;  but  a  tailor  does  not  lose  his  lien  by  permitting  his  cus- 
tomer to  try  on  the  suit  in  his  presence,  (y) 

A  vendor  of  chattels  has,  as  we  have  seen,  a  lien  upon  them, 
by  common  law,  as  long  as  they  continue  in  his  possession,  and 
the  vendee  neglects  to  pay  or  tender  the  price,  (z)     By  the  sale, 


Oil 


Blenden  v.  Hancock,  M.  &  M.  465  ; 
4  Car.  &  P.  152.  In  this  case  the  defend- 
ant claimed  to  hold  certain  stereotype 
plates  for  his  charges  in  printing  from 
them,  and  the  assignees  of  the  owners 
brought  trover  against  him.  To  establisli 
the  defence,  witnesses  were  called,  some 
of  whom  testified  to  instances  in  w]]ich  tlie 
claim  of  lien  upon  stereotype  and  cop- 
per )ilates  had  been  made  and  acquiesced 
in  ;  wliile  others  testiHed  to  instances  in 
which  it  had  been  successfully  resisted. 
Tindal,  C.  J.  left  it  to  tlie  jury  to  say, 
whether  any  course  of  dealing,  so  general 
and  uniform  as  to  amount  to  a  usage,  had 
been  affirmatively  estal)lished  by  the  evi- 
dence ;  remarking,  that  this  was  not  the 
case  of  a  lien  claimed  by  one  who  has  be- 
stowed labor  or  expended  money  upon  an 
article,  and  wlio  may  detain  it  till  he  is 
paid.  The  jury  found  against  the  claim 
of  lien,  and  gave  a  verdict  for  the  plain- 
tiff. In  Dodsworth  v.  Jones,  4  Duer,  201, 
the  plaintiflT  sought  to  obtain  possession  of 
certain  stereotype  plates  made  by  the  de- 
fendant itpon  the  order  of  a  firm  of  print- 
ers, whom  the  plaintiff  had  contracted  with 
to  print  and  publish  a  music  book  composed 
by  liira.  The  printers  set  up  the  matter  to 
cast  the  plates  from,  and  furnished  it  to  the 
defendant,  but  failed  before  the  plates  were 
delivered  to  them,  owing  the  defendanf 


about  $300,  besides  the  sum  charged  for 
maldng  the  plates  in  question,  wliicli  was 
$90.  The  plaintiff  settled  with  the  print- 
ers, paid  their  bill,  including  their  charge 
for  the  stereotype  plates,  and  took  from 
them  an  order  on  the  defendant,  reqtiesting 
the  delivery  of  the  plates  to  the  plaintiff 
on  his  inlying  the  amount  of  the  defend- 
ant'.? lien  thereon  for  the  work  done.  The 
order  was  presented  by  the  plaintiff,  and 
the  sum  of  $95  tendered ;  but  the  defendant 
refused  to  give  up  the  plates  unless  the 
whole  amount  of  the  debt  owed  by  the 
printers  was  paid,  stating  the  sum  at  S400. 
The  court  below  gave  a  pro  forma  verdict 
for  the  plaintiff,  subject  to  the  question  of 
law  whether  he  could  maintain  the  action. 
It  was  held,  by  the  full  bench,  that  the 
plaintiff  could  not  reeo\er  in  this  form  of 
action,  unless  he  could  prove  that  he  was 
entitled  to  the  possession  of  the  plates  at 
the  time  the  action  was  commenced  ;  that 
the  tender  to  defendant,  not  accepted  by 
him,  did  not  divest  him  of  his  title  and 
transfer  it  to  the  plaintiff;  and  therefore 
the  verdict  must  be  set  aside. 

(x)  Green  v.  Farmer,  4  Burr.  2222  ;  Ex 
parte  Deeze,  1  Atk.  228. 

(y)  Hughes  v.  Lenny,  5  Mees.  &  W. 
187. 

(z)  Mason  o.  Lickbarrow,  1  H  Black. 
363  ;  Parks  v.  Hall,  2  Pick.  206. 
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the  general  property  vests  in  the  vendee,  but  a  Ken  or  special 
property  remains  in  the  vendor;  and  therefore  this  special 
property  will  be  a  good  defence  in  an  action  of  trover.  A  part 
payment  will  not  divest  this  lien.  As,  if  any  thing  remains  to 
be  done  to  the  thing  purchased,  by  the  vendor,  before  it  can  be 
delivered  to  the  vendee,  the  property  does  not  pass,  here  there 
is  no  mere  lien  in  the  vendor,  but  the  general  property  in  the 
article  remains  in  him,  because  the  sale  is  not  completed,  (a) 
Tf,  by  the  conditions  of  sale,  it  is  apparent  that  the  vendor  re- 
lied solely  upon  the  personal  credit  of  the  vendee,  as  where  the 
day  of  payment  is  postponed,  the  lien  does  not  attach.  A 
delivery  to  the  vendee,  or  his  agent,  divests  the  lien  ;  and  this 
whether  the  delivery  be  actual,  or  merely  symbolic  or  construc- 
tive, as,  by  giving  the  vendee  the  key  of  the  warehouse  where 
the  goods  are  stored,  or  by  actual  delivery  of  a  part  only  of  the 
goods  sold  under  an  entire  contract,  (b)  If,  however,  the  sym- 
bolic or  constructive  delivery  be  conditional,  and  the  condition 
be  not  performed  by  the  vendee,  the  vendor  may  retain  the, 
whole,  or  whatever  part  remains,  for  the  price  of  the  whole,  (c) 
But  where  a  delivery  of  part  of  the  goods  is  in  pursuance  of  a 
manifest  intention  to  separate  that  part  from  the  residue,  and 
consequently  not  made  in  progress  of,  or  with  a  view  to  the 
delivery  of,  the  whole,  the  lien  on  the  remainder  will  not  thereby 
be  divested,  (d)     And  it  is  no  waiver  of  a  condition  for  pay- 

(a)  Hanson  v.  Meyer,  G  East,  614.  by  the  plaintiff  having  failed,  ho  claimed 

(b)  Copeland  v.  Stein,  8  T.  It.  199;  to  hold  a  lien  upon  the  propeity  attached, 
Sibley  i'.  Hayward,  2  H.  Black.  504  ;  and  brought  an  action  of  trespass  against 
Hammond  v.  Anderson,  1  B.  &  P.,  N.  the  defendant.  The  court  held,  that,  if 
E.  69;  Parks  v.  Hall,  2  Pick.  206.  In  the  first  transaction  amounted  to  a  mort- 
this  case  a  debtor  had  assigned  goods  to  gage  from  tlie  debtor  to  secure  tlio  plain- 
tne  plaintiff,  to  secure  him  for  advances  tilt's  advances,  the  payment  of  tlie  ijioney 
made,  and  given  him  possession  of  them  and  securities  revested  the  property  in  the 
The  debtor  subsequently  agreed  with  the  goods  in  the  debtor,  without  any  rudcliv- 
plaintiff  to  pay  him  in  money  and  ap-  ery  of  tlie  goods ;  and  if  the  first  transac- 
proved  securities,  and  receive  the  goods  tion  was  a  sale  and  delivery  of  the  goods, 
back  again.  The  money  and  securities  then  the  subsequent  arrangement  was  a 
were  accordingly  paid,  part  of  the  goods  resale,  and  the  delivery  of  a  part  was,  in 
were  actually  delivered  to  the  debtor,  and  effect,  a  delivery  of  the  whole.  In  either 
arrangements  made  for  the  surrender  of  case  the  plaintiff  had  no  lien  upon  the 
the  balance.  The  debtor  took  possession  goods,  and  judgment  must  be  given  for 
of  the  balance  of  the  goods,  without  the  the  defendant. 

direct  cooperation   of   the   plaintiff,  and  (c)  Ex  parte  Gwynne,  12  Ves.  Jr.  379. 

they  were  then  attached  by  the  defendant,  (rf)  Bunney  v.  Poyntz,  4  B.  &  Ad.  568; 

a  sheriff,  upon  the  suit  of  another  creditor  I  Nev.  &  Jl.  229  ;  Miles  v.  Gorton,  2  Cr. 

of  the  debtor.     Part  of  the  securities  taken  &  M.  504. 
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ment  on  delivery,  so  as  to  divest  the  right  of  lien  upon  what 
remains,  that  the  vendor  merely  allows  the  purchaser  to  take 
away  a  part  of  the  goods  without  payment,  (e) 

Neither  an  agreement  made  by  the  vendor,  at  the  time  of  the 
sale,  to  store  for  rent,  or  rent  free,  nor  the  giving  an  order  for 
delivery  from  his  own  store,  as  between  him  and  the  vendee, 
destroys  the  lien.  (/)  But  if  the  goods  be  in  the  hands  of  a 
third  person,  he  becomes,  by  the  delivery  order  from  the  vendor, 
the  agent  of  the  vendee,  and  his  possession  is  that  of  the  ven- 
dee, (g)  If  a  person  sell  goods  on  credit,  and  the  vendee  sub- 
sequently deposit  them  with  the  vendor  to  be  sold  on  his 
account,  the  vendor  will  have  no  lien  for  the  vendee's  debt  to 
him.  (A) 

A  vendor's  lien  may  be  distinguished  from  his  right  of  stop- 
page in  transitu  by  the  fact  of  possession  in  the  former  case, 
and  non-possession  in  the  latter.  Hence  the  right  of  stoppage, 
if  strictly  considered,  is  not  so  much  a  lien  as  a  right  to  acquire 
a  lien,  under  particular  circumstances,  by  resuming  possession 
of  the  goods  before  they  have  come  to  the  actual  possession  of 
the  insolvent  vendee.  The  right  of  stoppage  in  transitu  was 
originally  an  equitable  right,  and  is  much  more  modern  than 
the  vendor's  right  of  lien,  which  is  strictly  and  entirely  a  com- 
mon-law right,  (i)  In  our  chapter  on  this  subject,  we  have 
considered  the  question,  whether  the  right  of  stoppage  in  tran- 
situ should  be  regarded  as  a  right  of  rescission  of  the  sale,  or 
as  an  extension  or  peculiar  application  of  the  common-law  lien 
of  a  vendor ;  and  have  given  our  reasons  and  authorities  for 
decidedly  preferring  the  latter  view. 

The  factor's  lien  is  both  particular  and  general.  Factors 
have  always  had  a  common-law  lien  upon  the  goods  of  their 
principals,  coming  into  their  possession,  for  the  charges  incident- 
ally arising  upon  those  goods  in  the  course  of  their  business. 
And  since  the  case  of  Kruger  v.  Wilcox,  decided  in  England 
in  1755,  their  right  to  a  general  lien  for  the  balance  due  upon 

(e)  Payne  v.  Shadbolt,  1   Camp.  427  ;  (A)  Houghton  v.  Matthews,  3  B.  &  P. 

Palmer  o.  Hand,  13  Johns.  434.  485. 

(/)  Townley  v.  Cramp,  5  Nev.  &  M.  (i)  Whitaker   on   Lien,   151  :     Cross, 

606,  1  Har.  &  W.  .'564.  id.    2. 

(j)  Miles  V.  Gorton,  2  Cr.  &  M.  5v,4. 
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all  goods  of  the  principal,  in  their  possession,  has  been  estab- 
lished as  resulting  from  the  usages  of  ti-ade.  {j)  Possession 
by  the  factor  is,  however,  essential,  whether  the  lien  asserted  be 
general  or  particular,  {k)  This  lien  not  only  covers  money  ad- 
vanced, and  regular  charges,  but  also  debts  of  the  principal  for 
which  the  factor  is  surety.  The  lien  attaches  upon  the  factor's 
becoming  surety,  which  is  regarded  as  the  same  thing  as  though 
he  had  lent  his  principal  the  money.  {I)  If,  however,  he  be- 
comes responsible  for  his  principal  without  the  authority  or 
knowledge  of  the  latter,  he  will  have  no  lien  upon  the  property 
in  his  hands  for  such  responsibility,  (m)  The  lien  of  a  factor 
has  always  been  favored  by  the  courts  as  being  for  the  interests 
of  commerce,  and  the  right  has  consequently  been  allowed  to 
be  carried  to  a  very  great  extent.  Thus,  a  factor  who  has  sold 
under  a  del  credere  commission,  or  is  in  advance  for  the  goods 
sold,  by  actual  payment,  is  allowed  to  have  a  lien  upon  the 


(  /)  Kmger  v.  Wikox,  Arabl.  252.  In 
this  ease  tlie  Lord  Chancellov,  Hardwiclce, 
Bays :  "  All  the  fbin'  merchants,  both  in 
their  examination  in  the  cause  and  now 
in  court,  agree  that,  if  there  is  a  course 
of  dealings  and  general  account  between 
the  merchant  and  factor,  and  a  balance  is 
due  to  tlie  factor,  he  may  retain  the  ship 
and  goods,  or  produce,  for  sach  balance 
of  the  general  account,  as  well  as  for  the 
charges,  customs,  &c.  paid  on  the  account 
of  the  particular  cargo." 

{k)  Cowell  u.  tiimpson,  16  Ves.  Jr. 
280  ;  Walker  v.  Birch,  6  T.  R.  2.58  ;  Ba- 
ker V.  Fuller,  21  Pick.  318;  Elliot  v. 
Bradbury,  2.3  Vt.  217  ;  Bk.  of  Eochester 
V.  Jones,  4  Comst.  497. 

(/)  Drinkwater  r.  Goodwin,  1  Cowp. 
251  ;  Hammonds  v.  Barkley,  2  East,  227. 
Tlie  defendants  in  tliis  case  were  assignees 
of  the  estate  of  a  bankrupt  f.ictor,  to 
whom  the  tesbitor  oi  the  plaintiffs  had 
consigned  a  sliip  and  cargo,  for  which  the 
factor  was  largely  in  advance,  by  payment 
of  insurance  premium,  ship's  expenses, 
and  by  accepting  bills.  The  testator  died 
before  the  ship  sailed,  but  the  plaintiffs,  as 
executors,  upon  application  of  the  captain 
for  instructions,  confirmed  her  destination 
to  the  charge  of  the  factor.  The  ship  was 
Bold,  and  the  freight  collected  by  the  fac- 
tor, and  the  proceeds  were  held  by  his 
assignees  as  a  part  of  the  assets  of  his 
estate.     The  plaintiffs  sued  for  these  pro- 


ceeds as  the  property  of  their  testator,  and 
the  defendants  claimed  a  lien  thereon  for 
the  adyancos  made  by  the  factor.  Among 
the  items  of  the  defendant's  claim  w.is 
one  acceptance  for  jEIOOO,  then  outstand- 
ing ayainst  the  bankrupt's  estate;  and  the 
chief  stress  of  the  case  was.  as  to  the  fac- 
tor's lien  attaching  for  this  unpaid  accep- 
tance. The  court  decided  that  it  did,  and 
for  such  sum  as  the  assignees  should  bo 
compelled  to  pay  upon  that  acceptance. 
Per  Grose,  C.  J.,  in  delivering  the  opinion 
of  the  Court  of  King's  Bench  :  "  The  case 
of  Kinloch  V.  Craig  (,3  T.  R.  119  and 
783),  the  authority  which  was  relied  upon 
to  prove  that  the  bankrupt  had  no  lien  for 
the  acceptance  which  he  has  not  paid,  does 
not  rule  this  case.  Por  there  Sandiman 
&  Co.  had  never  possession  of  the  piop- 
erty  on  which  they  claimed  a  lien,  as  Ecn- 
tham  had  in  this  case  ;  and  that  case  only 
determined  that  a  person  making  himself 
liable  by  his  acceptances  did  not  thereby 
prevent  the  consignor's  right  of  stopjjing 
in  transitu,  in  case  of  his  insolvency  ;  and 
it  did  not  decide  that,  when  a  man  had  in 
his  possession  the  effects  on  the  credit  of 
which  he  had  made  his  acceptances,  that 
ho  might  not  retain  those  effects  until  he 
was  indemnified  against  the  liability  to 
which  he  had  subjected  himself."  Hough- 
ton i>.  Matthews,  3  B.  &  P.  485. 

(m)  Gurney  y.  Sharp,  4  Taunt.  242. 
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price  in  the  hands  of  the  purchaser,  though  he  has  parted  with 
the  possession  of  the  goods.  His  right  to  retain  the  money  in 
consequence  of  his  lien,  is  put  upon  the  ground  of  his  control 
over  the  fund  by  the  power  of  giving  a  discharge,  or  bringing 
an  action,  (a) 

A  factor's  lien  is  an  insurable  interest,  which  authorizes  him 
to  insure  the  goods  of  his  principal  that  are  in  his  possession, 
for  his  own  benefit.  He  has  also  a  lien  on  a  policy  of  insur- 
ance in  his  possession,  effected  by  him  for  his  principal,  for  his 
general  balance  ;  and  though  the  principal  should  assign  both 
the  property  and  the  policy,  by  the  indorsement  of  a  bill  of 
lading,  the  indorsee  will  take  the  policy  subject  to  the  lien,  (o) 
So  a  factor  in  possession  of  a  ship,  under  power  of  attorney 
from  the  owner,  to  sell,  has  a  lien  upon  the  ship's  papers  in  his 
hands,  for  his  charges  in  trying  to  effect  a  sale,  (p) 

A  factor's  Hen  for  advances,  will  not  be  defeated  by  his 
knowledge  at  the  time  he  made  his  advances,  that  his  principal 
was  in  insolvent  circumstances,  (q)  Only  debts  due  to  the  fac- 
tor by  one  in  the  character  of  principal,  are  secured  by  the  fac- 
tor's lien  ;  and  therefore  a  factor  is  not  allowed  to  retain  the 
goods  of  his  principal  for  a  debt  owing  by  the  latter,  which  was 
contracted  before  the  relation  of  principal  and  factor  commenced 
between  them,  (r)  The  lien  is  not  divested  by  taking  the  goods 
in  execution  by  a  creditor  of  the  principal. 

(n)  Drinkwater  u.  Goodwin,  1  Cowp.  could   attach    under  such   circumstances, 

251.  was  elaborately  argued  before  the  Court 

(o)   Godin  V.  L,  As.  Co.  1  Burr.  490.  of  Common  Bench  ;   and  it  was  decided 

(p)  Maester  v.  x\tlvins,  5  Taunt.  381.  that  it  could   not,  by  the  majority  of  tlie 

{tj)  Foxcroft  V.   J)evonshire,   2    Burr,  court,  Lord  Alvanley,  C.  J.,  i>eing  rather 

931.  inclined  to  think  that  a  verdict  ought  not 

(r)  Iloughton  v.  IWatthews,  3  B.  &  P.  to  be  entered  for  the  plaintiff,  though  by 

485.     The  plaintiffs,  assignees  of  a  bank-  no  means  prepared  to   say  that  a  verdict 

rupt,  brought  trover  against  the  defendant,  ouglit   to  bo  entered   for  the   defendant, 

a  factor,  for  a  quantity  of  indigo  consiuncd  Tlie  judgment  of  the  court  against  the 

by  the   bankrupt   to   the  factor  for  sale,  fictor's     claim    was     based     upon    two 

The  bankrupt  was  indebted,  at  the  time  of  grounds,   namely,  that   he   liad   no  such 

the  consignment,  for  goods  baught  of  the  property  or  interest  in  the  debt  owed  by 

factor  belonging  to  other  parties,  and  upon  the   bankrupt  for   goods   bought  of   the 

his  failure  the  factor  claimed  to  hold  the  factor  as  would  autliorize  a  set-ofT  against 

indigo  as  security  for  the  debt.     Tlie  rela-  the  claim  made  hy  the  assignees;   and, 

tion  of  principal  and  factor  had  never  ex-  secondly,  that  the   general   lien   claimed 

isted  between  the  bankrupt  and  the  de-  for  the  factor  bv  the  custom  of  trade,  could 

fendant,  prior  to  the  consignment  of  the  pertain  only  to  what  concerns  that  trade, 

indigo,  and  the  factor  had  made  no  ad-  Sturgis  ;•.  Sloeum,  18  Pick.  40;  Mathews 

vances  upon  the  consignment.     The  quos-  t;.  Menedger,  2  McLean,  145. 
tion,  whether  the  general  lien  of  a  factor 
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The  possession  under  which  the  lien  accrues  must  have  been 
authorized  and  acquired  bona  fide,  (s)  No  tortious  possession 
can  give  a  lien.  Thus,  possession  given  to  a  factor  by  a  carrier 
by  order  of  the  principal,  after  the  principal's  bankruptcy, 
though  the  goods  were  shipped  on  the  factor's  account,  and 
he  had  accepted  bills  on  the  faith  of  the  shipment,  gave  no 
claim  to  a  lien.  The  order  of  the  principal  was  regarded  by 
the  court  as  tending  to  defeat  the  claim,  as  going  to  show  that 
the  carrier's  possession  was  not  that  of  the  consignee,  [t) 

The  charges  for  which  the  lien  is  asserted  must  be  reasonable, 
and  warranted  by  necessity,  or  the  customary  course  of  deal- 
ing between  principals  and  agents.  Under  this  head,  law  ex- 
penses incurred  in  obtaining  possession  of  the  goods,  where 
wrongfully  withheld  by  the  carrier,  have  been  allowed  as 
proper,  (m)  The  right  to  pledge  goods  consigned  to  a  factor 
for  sale,  does  not  exist  at  common  law;(y)  but  this  right  is 
conferred  by  statutes  in  England  as  well  as  in  this  country,  so 
tliat  the  pledgee  will  have  a  valid  lien  upon  the  goods,  provided 
he  has  no  notice  that  the  pledgor  is  not  the  true  owner.  Though, 
as  we  have  already  stated,  a  factor's  lien  depends  upon  posses- 
sion, he  may  by  special  arrangements  be  a  consignee,  and  thus 
acquire  rights  prior  to  the  possession  of  the  property ;  but  the 
arrangements  must  amount  to  a  specific  appropriation  of  par- 
ticular property  abeady  consigned,  [w) 

(s)  Taylor  v.  Eobinson,  2  Moore,  730;  were  not  to  be  applied  as  at  first  directed; 

Bruce  v.  Wait,  3  Mces.  &  W.  15,  Mur.  &  but  the  defendant,  following  the  first  in- 

H.  439  ;  infra,  n.  (o).  structions,  remitted  the  proceeds  to  cover 

(()  Nicholas  v.  Clent,  3  Price,  547  ;  and  the  advances  made  upon  the  cargo.     The 

Bee  Madden  v.  Kempster,  1  Camp.  12.  assignees  of   the  bankrupt  sued   the  ds- 

(u)  Curtis  V.  Barcley,  5  B.  &  C.  141  ;  fondant  for  the  amount  of  these  proceeds, 

7  D.  &  R.  539.  and   he   defended  by  showing  the  actual 

(v)  Graham  v.  Dyster,  6  M.  &  S.  1  ;  appropriation  of  the  fund  by  the  plaintiffs' 

Quieroz  v.  Trueraan,  3  B.  &  C.  342,  5  D.  banki-upt,  and  the  advances  made  by  the 

&  R.  192.  second  factor  on  the  faith  of  that  appro- 

[w)  Fisher   v.  Miller,  1    Bing.  150,   7  priation.     The  court  held,  that   as  there 

Moore,  527.     The  defendant,  a  factor,  had  had  been  an  appropriation  of  the  cargo  in 

received  a  consignment  of  a  cargo  of  fish  question,    to    secure   the    advances,   the 

from  a  merchant  who  subsequently  became  money  was  rightly  paid  by  the  consignee, 

bankrupt,  with  specific  instructions  to  re-  and   gave    judgment  for    the   defendant, 

mit  the  proceeds  in  liquidation  of  another  Mr.  Justice  Park,  in  his  judgment  concur- 

factor's  account,  who  had  advanced  money  ring  with  the  other  judges,  says  :  "  A  per- 

to  the  merchant  upon  a  distinct  pledge  of  son  who  obtains  money  under  an  agree- 

tlio  proceeds-  of  this  cargo.    Tlie  merchant  ment,   cannot   afterwards  go   behind  the 

had  afterwards  instructed   the  defendant  back  of  the  lender,  so  as  to  deprive  him 

that  the  proceeds  of  the  cargo  in  question  of  the  security  stipulated  for  and  agreed 
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A  banker's  lien  is  both  particular  and  general.     He  has  a 
lien  upon  aU  securities  in  his  hands  for  the  general  balance  of 


on  at  the  time  of  the  advance;  and  al- 
though it  is  an  established  rule  tliat  a  prin- 
cipal ni:iy  countermand  an  order  given  to 
an  agent  to  pay  money,  before  it  is  ac- 
tually paid  over,  yet,  if  the  principal  re- 
cei\'c  the  sum  from  a  tliird  person  in  tlie 
first  instance,  and  directs  the  agent  to  pay 
it  over  to  jiini,  and  informs  tlie  third  per- 
son that  he  has  done  so  ;  this  appears  to 
me  to  lie  an  appropriation  which  cannot 
afterwards  be  altered  or  rescinded.'^  An- 
derson V,  Clark,  2  Bing.  20.  This  was  an 
action  of  assumpsit  against  the  defendant, 
a  ship-master,  t(j  recover  damages  foi'  the 
non-delivery  of  a  quantity  of  butter 
shipped  by  a  merchant  in  Ireland,  by  the 
defendant's  vessel,  and  consigned  to  the 
plaintiif  at  Liverpool.  This  cargo,  like 
others  befoie  it,  was  shipped  by  the  nier- 
cliant  111  the  plaintiff,  to  be  sold  on  ac- 
count of  the  sliippcr,  and  the  latter  had 
been  in  the  liabit  of  drawing  against  his 
sliipments,  and  frequently  in  anticipation 
of  future  consignments.  The  plaintiff 
was  largely  in  advance  by  his  acceptances 
at  the  time  tlie  cargo  in  question  was 
sliipped.  Upon  this  shipment  the  mer- 
chant sent  tlie  plaintiff  a  bill  of  hiding  and 
an  invoice  of  the  cargo,  amounting  to 
£592,  imd  drew  on  liiin  for  £300.  The 
plaintiff  refused  to  accept  tlie  draft,  and 
the  shipper,  by  indemnifying  the  defend- 
ant, induced  him  to  iT-deiivcr  llie  goods  to 
him.  The  full  court  lield,  that  though  the 
plaintiff  might  not  ha^'e  an  absolute  prop- 
erty in  the  goods,  he  liad  at  all  events  a 
sufficient  qualified  interest  in  them,  in  the 
way  of  secunty,  to  entitle  him  to  sue  on  a 
breach  of  contract  for  non-delivery.  Haile 
V.  Smilli,  1  B.  &  P.  .id;;.  A  merchant  of 
Liverpool,  wishing  to  draw  on  a  banking- 
liouse  in  London  to  a  large  amount, 
agreed,  among  other  securities  given,  to 
consign  goods  to  a  mercantile  house  con- 
sisting of  the  same  partners  as  tlie  banking- 
house,  though  doing  business  under  a  dif- 
ferent firm  name.  Ho  accordingly  re- 
mitted the  invoice  of  a  cargo  and  the  bill 
of  lading  indorsed  in  blank,  to  the  mer- 
cantile house,  consigning  the  cargo  for 
sale  on  his  account.  The  cargo  was  pre- 
vented from  leaving  Liverpool  by  an  em- 
bargo ;  the  merchant  hccame  bankrupt, 
being  considerably  indebted  to  the  bank- 
ing-house for  advances,  made  in  pursuance 
of  the  agreement,  and  the  assignees  of  the 
bankrupt  took  possession   of  the   cargo, 


with  the  consent  of  the  captain  of  the  ves- 
sel. The  mercantile  house  brought  trover 
against  the  captain  for  the  conversion  of 
the  cargo,  and  the  Court  of  King's  Bench 
held,  that  the  action  could  be  maintained. 
£i/re,  C.  J.,  in  giving  judgment  for  the 
court,  regarded  the  effect  of  the  arrange- 
ment between  the  parties  to  be  a  transfer 
of  the  property  in  the  cargo,  to  the  plain- 
tiffs, upon  a  trust  in  which  the  merchant 
and  the  banking-house  were  concerned ; 
that  trust  being,  that  the  proceeds  of  the 
cargo,  whatever  they  might  be,  should  re- 
main with  the  consignees,  applicable  to 
the  debt  of  the  merchant  for  advances 
made  by  the  banking-house.  Says  his 
Lordship  :  "  From  the  moment,  then,  that 
the  goods  were  set  apart  for  this  particular 
pui'|)osc,  why  should  we  not  hold  the  prop- 
erty in  them  to  have  been  changed,  it 
being  in  perfect  conformity  to  the  agree- 
ment, and  such  an  execution  thereof  as 
the  justice  of  the  case  requires  1  One  dif- 
ficulty had  indeed  occurred  to  me,  namelv, 
that  if  this  bill  of  lading  so  indorsed,  was 
at  all  events  to  change  the  property  ;  if, 
of  its  o\\'n  force,  without  reference  to  anv 
jjarticulai'  agreement,  it  was  to  operate  as 
a  transfer,  then,  if  the  banking-house  had 
become  debtors  to  the  consignor,  and  had 
become  insolvent,  the  cttc'cts  of  the  con- 
sifiuor  would  have  gone  to  pay  their  debts. 
The  injustice  of  tliis  seemed  so  flagrant, 
that  I  felt  great  difficulty  in  acceding  to 
a  proposition  attended  with  such  conse- 
quences. 15ut  I  see  no  reason  why  we 
should  not  expound  the  doctrine  of  trans- 
fer very  largely  upon  the  agreement  of  the 
parties,  antj  upon  their  intent  to  carry  the 
substance  of  that  ai;reemeiit  into  execu- 
tion. This  will  lead  to  the  conclusion, 
that  the  moment  the  goods  were  put  on 
board  the  vessel,  and  the  bill  of  lading 
was  indorsed  and  remitted  to  the  mercan- 
tile house,  the  property  was  changed,  and 
was  to  remain  in  their  hands  clothed  with 
the  trust  cxinc-scd  in  the  at;reenicnt." 
Bruce  v.  Wait,  3  III.  &  W.  i.-j,  JWur.  & 
Hurl.  339.  In  this  case  there  was  not  an 
appropriation  by  the  owner  of  a  specific 
cargo  already  consigned,  nor  were  the  liills 
of  lading  remitted  to  the  factor  prior  to 
the  an-ival ;  so  that,  though  the  latter  got 
possession  of  the  cai-go,  yet,  as  it  was 
against  the  intention  of  the  owner,  he 
acquired  no  lien  for  his  advances.  The 
facts  were  as  follows :   Coorabe,  a  mer 
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the  party  owning  and  depositing  them  with  him ;  and  an  as- 
sumption of  some  of  the  securities  to  himself,  by  discounting 


chant  in  Ireland,  was  in  the  habit  of  con- 
signing cargoes  of  grain  to  the  plaintiff,  a 
corn  factor  in  Bristol,  England  ;  and  the 
plaintiff  was  in  the  habit  of  accepting  bills 
on  the  faitli  of  the  cargoes,  and  selling  the 
goods  on  account  of  Cooml)e.  On  the 
12th  of  December,  1836,  Coombe  wrote  to 
plaintiff,  he  intended  to  ship  a  cai'go  of 
oats  to  him  by  first  opportunity,  and 
might,  probably,  draw  on  him  in  anticipa- 
tion of  the  shipment.  On  the  20tli  De- 
cember he  wrote,  that  he  had  drawn  for 
X550,  in  conformity  with  his  previous  in- 
timation, and  hoped  in  a  few  days  to  ship 
him  a  cargo  of  good  oats.  The  draft  was 
accepted  by  the  plaintiff,  and  returned  to 
Coombe,  who  again  wrote  on  the  .5th  of 
January,  that  he  had  engaged  a  vessel, 
which  would  commence  loading  in  a  day 
or  two,  and  asking  plaintiff  to  get  £600 
insured  on  the  cargo.  Another  letter  fol- 
lowed, stating  that  the  loading  was  nearly 
completed,  and  then  one  dated  the  23d  of 
January,  stating  that  he  was  under  the 
necessity  of  suspending  payment.  On  the 
same  day,  Coombe  sent  the  bill  of  lading 
of  the  oats  to  another  corn-factor  of  Bris- 
tol, named  Harris,  with  a  letter  requesting 
him  to  sell  the  cargo  on  his  (Coombe's) 
account;  but  saying  nothing  of  his  pre- 
vious engagement  with  the  plaintiff,  or  of 
the  embarrassed  state  of  his  affairs.  Upon 
receipt  of  the  bill  of  lading,  Harris  sent  it 
to  the  plaintiff,  and  requested  the  latter  to 
act  for  him.  The  plaintiff  received  the 
cargo,  and  paid  the  freight  upon  it.  The 
defendants,  creditors  of  Coombe,  attached 
the  corn  for  debt,  and  took  possession  of 
it.  The  pUiintiff  sued  them  in  trover; 
but  the  Court  of  Exchequer  Chamber 
held,  that  he  could  not  maintain  the  action. 
In  the  opinion  of  tlie  court  no  property 
had  been  transferred  up  to  the  time  when 
the  cargo  was  put  into  the  plaintiff's 
hands  by  Harris,  the  transaction  between 
Coombe  and  the  plaintiff  resting  merely 
in  agreement;  and  the  plaintiff  subse- 
quently held  as  the  agent  .of  Harris, 
and  not  of  Coombe.  Desha  v.  Pope, 
6  Ala.  691;  Dow  v.  Greene,  16 
Barb.  72.  The  plaintiffs  were  com- 
mission-merchants in  the  city  of  New 
York,  and  bad  agreed  with  A.,  a  mer- 
chant of  Rochester,  to  advance  a  certain 
rate  per  bushel  on  corn  to  be  consigned 
to  them  by  him,  upon  the  deposit  of  the 
shipping   bills  of  the  cargoes  with  their 


agent  at  Rochester,  and  the  agent's  ap- 
proval on  the  drafts  to  be  drawn  on  them 
by  A  for  the  advances.  Upon  this,  A 
procured  shipping  bills  of  four  cargoes  of 
corn,  laden  on  board  canal  boats  at  Buf- 
falo, and  presented  them  to  tlio  plaintiff's 
agent.  These  bills  stated  that  the  corn 
was  shipped  on  the  account  of  A,  and 
consigned  to  the  plaintiffs.  Drafts  for  the 
stipulated  amount  of  the  advance  were 
drawn  by  A  upon  the  plaintiffs,  approve\l 
by  the  indorsement  of  the  agent,  duly  ae 
ccpted  by  thera,  and  paid  at  maturity.  A 
had  procured  the  shipping  bills  from  the 
owners  of  the  corn  at  Buffalo  (who  were 
also  the  proprietors  of  the  canal-boat  line  by 
which  the  corn  was  shipped),  by  the  fraud- 
ulent practice  of  an  agent  in  his  employ, 
who  iiad  negotiated  with  the  owners  for 
the  purchase  of  tlie  corn,  and  for  its  ship- 
ment to  New  York  by  their  boats ;  the 
shipping  bills  being  signed  by  their  clerk 
in  their  names.  'The  plaintiffs  were  en- 
tirely ignorant  of  the  fraud,  and  accepted 
the  drafts  in  good  faith.  A  got  the  drafts 
discounted  as  soon  as  they  were  indorsed 
by  the  agent  of  the  plaintiff's,  and  ab- 
sconded with  the  proceeds,  leaving  the 
owners  of  the  corn  unpaid.  As  soon  as 
the  owners  discovered  that  the  shipping 
bills  had  been  delivered  by  their  cleric 
without  payment  for  the  corn  being  made, 
they  telegraphed  to  the  plaintiffs  at  New 
York,  that  the  cargoes  had  not  been  paid 
for  by  A,  and  required  them  to  hold  the 
corn  for  their  account.  I^reviously  to  the 
receipt  of  this  message,  the  plaintiffs  had 
received  the  shipping  bills  from  their 
agent,  and  accepted  the  drafts.  Upon 
hearing  that  A  had  absconded,  the  owners 
sold  the  corn,  then  on  its  passage,  to  other 
parties,  giving  them  new  shipping  bills 
signed  by  themselves  and  indorsed  by  the 
respective  captains  of  the  boats.  By  these 
new  bills  the  corn  was  to  be  delivered  to 
the  agent  of  these  new  parties,  at  Alban;,.. 
This  agent  sold  and  delivered  the  corn  to 
the  defendants,  at  Albany.  The  plaintiffs 
demanded  the  corn  of  the  defendants,  who 
refused  to  give  it  up,  claiming  it  as  their 
own  property.  This  action  was  brought 
to  recover  jjossession.  At  the  trial  at  the 
Albany  circuit,  in  October,  1849,  a  ver- 
dict was  found  for  the  defendants,  and  the 
case  was  carried  by  appeal  to  the  General 
Term  of  the  Supreme  Court  for  the  3d 
Judicial  District.     At  the  hearing  on  thn 
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them,  will  not  invalidate  the  hen  apon  the  others,  (x)     And  he 
may  receive  a  pledge  of  negotiable  securities  without  indorse- 


appeal,  the  court  decided,  that  the  only 
question  whieli  should  have  heen  sub- 
mitted to  the  jury,  was,  whether  the  clerk 
of  the  owners  and  transportation  proprie- 
tors, had  authority  to  sign  the  shipping- 
bills  ;  ;ind  that  the  jury  should  have  been 
instructed  to  find  tor  the  plaintiff  or  the 
defendants,  as  they  should  determine  this 
question.  Upon  the  question  of  law, 
whether  the  plaintiffs  had  any  property  in 
the  earffoes,  the  court  held,  that,  assuming 
tlio  clerk's  authority  to  sign  the  shipping- 
bills,  the  plaintiff's  were  liy  those  docu- 
ments clothed  with  prima  facie  evidence 
of  ownership  ;  that  the  vendors  of  the 
corn  thus  made  themselves  bailees,  cither 
of  the  shipper,  A,  or  of  the  consignees, 
the  plaintiffs,  according  to  the  right  of 
property  bctuccu  those  two  parties  ;  that 
as  between  the  latter,  the  plaintiffs,  when 
they  received  the  bills  consigning  the 
goods  to  them,  and  accepted  the  drafts  of 

{x)  Davis  V.  Browsher,  5  T.  E.  488  ; 
Scott  V.  Franklin,  15  East,  428  ;  Bk.  of 
Metrop.  I).  N.  E.  Bk.  1  How.  234;  17 
Pet.  174.  In  this  case  the  court  say,  in 
reference  to  the  general  doctrine  of  tlio 
banker's  lien,  Taney,  C.  J.,  giving  the 
opinion  of  the  court :  "  It  has  long  been 
settled,  that  wdierevcr  a  banker  lias  ad- 
vanced money  to  another,  he  has  a  lien 
upon  all  the  paper  securities  which  are  in 
his  hands,  for  the  amount  of  his  general 
balance,  unless  such  securities  were  deliv- 
ered to  liim  under  a  particular  agreement." 
The  case  itself  is  one  of  some  interest,  as 
involving  the  question  of  lien  upoTi  securi- 
ties that  arc  deposited  mcrcl}'  for  collection. 
The  Bank  of  the  JIctro|)ofis  at  Washing- 
ton, 1).  C,  and  the  Commonwealth  Bank 
of  Boston,  having  for  a  long  time  had 
a  system  of  mutual  collections,  whereby 
eacli  party  received  from  the  other,  notes 
and  other  commercial  paper  for  collection, 
which  were  treated  as  the  pro]>erty  of  the 
bank  sending  it  to  the  other,  the  proceeds 
being  crcilited  and  the  costs  and  expenses 
charged  to  the  bank  so  sending,  and  tlie 
aecoimts  between  the  two  institutions,  fi-om 
time  to  time  adjusted  upon  the-,i;  ))riMci- 
ples.  The  New  England  Bank  of  I'.ustini, 
in  the  latter  part  of  the  year  1S;J7,  intrust- 
ed a  number  of  drafts  and  notes  about  to 
fall  due,  and  payable  in  the  vicinity  of 
Washington,  to  the  Commonwealth  iiank, 
for  collection,  they  being  duly  indorsed  by 


the  shipper  upon  the  credit  of  the  consign- 
ment, became  factors  del  crediire,  and  ac- 
quired an  interest  in  the  corn  which  could 
not  be  defeated  by  the  vendor  nor  by  the 
vendee;  that  the  consignment,  and  thi; 
advances  made  upon  the  credit  of  the  con- 
signment, vested  in  the  plaintiffs  the  right 
of  property,,  and  the  constructive  posses- 
sion. Davis  V.  Bradley,  28  Vt.  118.  The 
plaintiff's  were  commission-merchants  in 
Boston  ;  and,  in  pursuance  of  a  general 
business  arrangement  to  receive  consign- 
ments of  wool  from  B.  &  H.  Boynton,  a 
bu.siness  firm  in  Hiuesburgh,  'V'ermont, 
and  upon  the  receipt  of  the  invoices  and 
forwarding  receipts  of  any  parcels  of  wool, 
to  accept  drafts  to  the  amount  of  two- 
thirds  or  three-quarters  of  the  value  of  the 
goods  so  •sent,  they  had  accepted  drafts 
drawn  against  several  parcels  which  had 
been  intrusted  by  the  Bovntons  to  the 
defendants,  to  be  forwarded  to  them.   The 

the  cashier  of  the  New  England  Bank, 
payable  to  the  order  of  the  cashier  of  the 
Comraonweath  Bank.  The  latter  officer 
indorsed  them  payable  to  the  order  of  the 
cashier  of  me  Bank  of  the  Metropolis,  and 
sent  them  forward  to  that  bank  for  collec- 
tion, without  any  explanation  as  to  the 
ownership  of  them.  In  the  month  of 
January  1838,  the  Commonwealth  Bank 
failed,  owing  the  Bank  of  the  Metropolis 
the  sum  of  $2,900,  on  account  of  collec- 
tions made  fur  that  bank,  in  Boston  and 
vicinity.  The  New  England  Bank  claimed 
the  amount  of  the  proceeds  of  tlie  paper 
collected  by  the  Bank  of  the  .Metropolis, 
which  claim  the  latter  bank  resisted,  on 
the  ground  that  it  had  a  lien  upon  th( 
paper  and  its  proceeds,  for  the  amount 
oweil  it  by  the  Commonwealth  Bank.  The 
Circuit  Court  for  the  District  of  Columbia, 
decided  against  the  Bank  of  the  Metropo- 
lis, and  the  case  was  carried  to  the  Su- 
]3remu  Court  on  writ  of  error,  where  the 
judgment  of  the  Circuit  Court  was  re- 
versed, and  the  lien  of  the  Bank  of  the 
Metropolis,  sn^t.dned.  The  cuiu't  held, 
that,  by  the  indorsement  of  the  notes  and 
bills  in  such  a  form  as  to  make  them  prima 
facie  the  property  of  the  Commonwealth 
Bank,  the  New  England  Bank  contributed 
to  give  to  the  corporation  which  proved 
insolvent,  credit  with  the  plaintiff' in  error, 
and  to  induce  the  misplaced  eonffdenra 
which  had  occasioned  the  loss  io  question. 
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ment  by  the  pledgor,  (y)  Where  a  negotiable  note  is  indorsed 
to  a  banker  by  a  payee,  as  collateral  security  for  one  only  of 
several  demands  for  which  he  is  liable,  the  banker  has  no  lien 
on  such  note  as  security  for  any  other  demand  against  the  in- 
dorser.  (z) 


defendants  were  forwarding  merchants  at 
Burlington,  and  had  };iven  receipts  for  the 
wool  in  question,  setting  forth  tliat  it  was 
to  he  shipped  to  the  plaintiffs,  which  re- 
ceipts were  forwarded  by  the  shippers  to 
the  plaintiffs.  Subsequently  to  giving 
these  receipts,  the  defendants  caused  the 
wool  to  be  attached  as  the  property  of  the 
Boyntons,  taken  on  execution  and  sold, 
for  claims  iield  by  them  against  the  Boyn- 
tons. The  piaintift's  sued  in  trover  for 
thirty-one  bales  thus  withheld  froni  them. 
A  verdict  was  found  for  the  plaintiff's,  and 
the  defendants  carried  the  case  up  to  the 
Supreme  Court,  upon  exceptions,  that  the 
plaintiffs  did  not  have  constructive  posses- 
sion upon  the  alleged  state  of  facts.  The 
opinion  of  the  Supreme  Court  was  given 
by  Redjield,  0.  J.,  and  fully  sustained  the 
ruling  of  the  court  below.  Upon  the  re- 
quisites to  give  a  factor  a  lien  upon  goods 
consigned,  but  not  actually  received,  the 
(^hief  Justice  says:  "These  incidents 
must  occur.  First ;  the  consignment  must 
be  in  terras  to  the  factor.  That  was  so 
in  the  present  case,  as  much  as  if  a  formal 
bill  of  lading  had  been  made  in  his  name, 
omitting  assigns.  So  that  the  undertaking 
of  Bradley  &  Co.  is,  in  terms,  to  forward 
them  to  the  plaintiffs,  and  for  their  bene- 
fit. They  are,  upon  the  face  of  the  for- 
warder's receipt  (which  is  in  fact  a  bill  of 
lading,  as  far  as  one  can  properly  exist  in 
those  inland  transactions),  the  party  enti- 
tled to  sue,  and  the  instrument  binds  the 
defendants  to  forward  the  goods  to  the 
plaintiffs,  and  equally  binds  the  carrier  to 
deliver  them,  and  prima  Jhcie,  the  plain- 
tiffs are  the  only  party  entitled  to  receive 
the  goods,  upon  the  face  of  the  transac- 
tion. B.  &  H.  Boynton  had  parted  with 
their  control  over  them.  Second ;  but  to 
the  conclusiveness  of  such  a  contract, 
against  creditors  and  subsequent  purchas- 
ers, it  is  requisite  that  the  consignee 
should  have  made  advances  or  accept- 
ances, upon  the  faith  of  these  particular 
consignments.  That  too,  we  think,  is 
shown  by  the  testimony  and  found  by  the 
jury.  In  addition  to  this,  which  seems 
commouly  sufficient  to  give  the  factor  a 


lien,  and  is  all  that  existed  in  Holbrook  v. 
Wight,  24  Wend.  169,  and  which  seems 
to  us  to  be  a  sensible,  and  we  see  no  rea- 
son to  doubt,  a  sound  case  ;  in  addition  to 
all  this,  the  present  case  does  contain 
what  all  the  cases  and  all  the  books  upon 
this  subject,  so  far  as  I  can  learn,  have 
ever  regarded  as  a  symbolical  delivery  of 
the  goods,  the  sending  to  pl.iintiffs  the 
shipper's  receipt,  which  is  in  effect  and  in 
terms  a  consignment,  or  bill  of  hiding  to 
the  plaintiffs."  —  "  The  case  of  Holbrook 
V.  Wight,  24  Wend.  168,  is  a  full  author- 
ity for  tlie  decision  of  the  county  court  in 
this  case.  There  the  plaintiffs  were  com- 
mission-merchants in  New  York,  and 
their  correspondents,  manufacturers  at 
Middlebury,  ^'ermont.  They  advised  the 
plaintiffs  of  the  goods  being  in  readiness 
to  be  forwarded  to  them,  and  that  they 
would  be  sent  to  a  house  in  Troy,  with 
instructions  to  forward  them  to  the  plain- 
tiffs upon  the  opening  of  navigation.  The 
consignors  about  this  time  drew  upon  the 
plaintiffs  for  $6,000,  at  different  dates, 
which  the  jury  found,  as  they  did  in  the 
present  case,  the  plaintiffs  accepted,  i-ely- 
ing  upon  the  consignments.  The  con- 
signors, being  pressed  by  other  creditors, 
made  a  different  disposition  of  the  goods, 
while  remaining  in  the  hands  of  the  for- 
warder at  Troy,  and  ordered  them  into 
other  hands,  and  to  be  delivered  to  other 
parties.  But  the  court  held,  that  the  lien 
of  the  first  consignees  was  perfected,  and 
the  subsequent  disposition  of  the  property 
could  not  defeat  their  rights.  In  thi^  case 
there  was  nothing  like  a  symbolical  do- 
livery,  which  does  exist  in  most  of  the 
English  cases  upon  this  point,  and  equally 
in  the  present  case,  and  which  seems  to  be 
regarded  by  most  jurists  and  merchants, 
as  an  essential  element  in  a  consignment 
to  a  factor,  in  order  to  perfect  his  lien  for 
advances  made  upon  the  faith  of  such  con- 
signment, and  which  fact  is  regarded  as 
amounting,  in  all  .cases,  to  a  substantial 
change  both  of  title  and  possession." 

{i/}  Ex  parte  Hustler,  3  Mad.  U7. 

(z)  Neponset  Bk.  v.  Leland,  5  Met.  253. 
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It  seems  that  one  who  is  a  bank  director  may  confer  a  valid 
lien  upon  negotiable  paper,  intrusted  to  him  by  another  for  the 
purpose  of  getting  it  discounted  for  that  person's  benefit,  but 
fraudulently  pledged  to  the  bank  by  him,  as  security  for  his 
own  indebtedness ;  the  bank  not  being  affected  by  a  director's 
knowledge  in  a  transaction  where  he  does  not  act  in  his  official 
capacity,  (zz) 

An  insurance  broker's  lien  upon  a  policy  of  insurace  etl'ected 
by  him,  extends  not  only  to  his  demand  for  the  premium  paid 
by  him  on  that  particular  policy,  but  also  to  his  general  claim 
on  account  of  premiums  and  other  insurance  payments,  against 
the  party  for  whose  benefit  the  policy  is  effected ;  and  to  the 
money  which  he  may  receive  on  account  of  a  loss  under  the 
policy,  (a)  But  it  is  not  available  for  the  general  balance  due 
him  by  one  who  employs  him  to  effect  that  insurance,  where 
he  knows  that  the  employer  is  the  agent  of  another  party  for 
that  transaction,  even  though  a  larger  balance  be  due  from  that 
party  to  the  agent,  (b) 

It  was  also  decided  in  a  later  case,  that  where  the  insurance 
broker  who  is  employed  by  an  agent,  is  falsely  informed  by  his 
employer,  that  the  property  is  his  own,  and  acts  upon  that  in- 
formation in  good  faith,  his  general  lien  for  the  balance  due 
him  by  the  fraudulent  agent,  will  not  attach,  as  against  the  true 
owner,  (c)     But  later  authorities  reverse  this  decision,  and  give 

(zx)  Wash.  Bank!).  Lijwis,  22  Pii'k.  24.  receipt  of  the   amount   from   the   under- 

(o)  Wliiteliead  o.  Vauijhan,  1   Cooke,  writers,  which  was  after  the  bankruptcy, 

566.      Vaughan,     an    insurance    broker,  and  tliercforo  could  not  be  set  off;    that 

having  procured  insurance  for  a  mercha'nt,  the  defendant  had  no  lien  but  for  the  pre- 

and  having  transferred  the  policy  to  his  mium  on  that  particular  policy  ;  thathav- 

eniploycr,  subsequently  obtained    posses-  ing  once   parted  with  the  policy,  he  lost 

sion  of  the  same  for  the  ostensible  purpose  liis  lien  upon  it,  whicli  did  not  revive  by 

of  collecting  a  partial  loss  which  liad  ac-  Ms    subsequently    regaining    possession, 

crued  under  it,  but  really  with  a  view  to  Lord  Manajield  decided    that  the  money 

holding  it  as  security  for  the  general  bal-  received  was   an  item  of  the  mutual  ac- 

ance  wliich   his   employer   owed  liim  on  count;  tliat  there  was  a  general  lien ;  and 

account  of  premiums.     Before  the  partial  that  the  lien  revived  when  the  policy  again 

loss  was  adjusted   the  mercliant   became  came  into  the  hands  of  the  broker;  and 

bankrupt ;  and  after  the  broker  h.ad  col-  Buller,  J.,  concurred  in  the  opinion  ;    say- 

lected  the  amount  due  on  the  policy,  the  ing  that  he  considered  it  a  settled  point 

assignees  of  the  bankrupt  demanded  the  that  there  was  a  general  lien  on  policies  in 

money.     The  defendant  set  off  what  he  tire  hands  of  the  insurance  broker.     Me- 

had  received,  in  the  general  account  with  Kenzie  v.  Nevins,  9  Shepl.  138. 

the  bankrupt,  and  paid  the  balance  into  (b)  Snook  v.  Davidson,  2  Camp.  218. 

court.      Upon   the   question  whether  the  (c)  Lanyon  w.  Blanchard,  2  Camp,  ."jg?  [ 

defendant  was   entitled  to  this   set-off,  it  and  see  Richardson  v.  Goss,  3  B.  &.  P. 

was  argued  that  the  debt  became  due  from  119 ;  Pultney  v.  Kymer,  3  Esp.  182, 
the  defendant  to  the  assignees  upon  his 


CT.  IS.J  LIENS.  267 

the  broker  his  general  lien  against  the  owner  for  the  balance 
due  by  the  agent,  (d)  We  are  inclined  to  question  the  justice 
of  the  principle  involved  in  these  later  decisions ;  for  it  virtually 
gives  to  a  creditor  a  lien  upon  property  in  which  the  debtor  has 
no  interest,  for  an  expenditure  not  made  upon  that  property, 
and  makes  the  owner  thereof  responsible  for  debts  of  his  agent, 
that  were  not  contracted  for  his  benefit,  or  by  his  authority. 
As  the  general  lien  here  asserted,  results  from  the  usage  of 
trade,  to  sustain  this  principle,  it  would  be  necessary  to  show 
that  custom  authorizes  an  agent  to  commit  his  principal  beyond 
the  extent  of  the  authority  given  to  him,  by  fraud.  Such  a 
custom,  if  shown  to  exist,  would  doubtless  be  pronounced  by  a 
court,  to  be  unreasonable  and  unjust,  and  therefore  bad  in  law; 
as  in  the  case  of  warehousemen,  claiming  by  custom  to  hold 
the  goods  of  third  parties,  for  the  debts  of  those  depositing 
them,  (e)  The  opinion  expressed  by  the  Supreme  Court  of 
■Massachusetts,  as  to  the  want  of  authority  in  an  agent  effecting 
a  policy  in  his  own  name,  to  set  off  against  his  own  debt  for 
premiums,  the  loss  due  from  the  underwriter  to  his  principal, 
upon  that  policy,  seems  to  sustain  the  view  we  have  here 
taken.  (/) 

(rf)  Mann  v.   Foixester,  4   Camp.  60 ;  he  had  made  for  account  of  the  bankrupt 

Westwood  V.  Bell,  4  Camp.  349.  underwriter.     The  assignees  of  the  under- 

(e)  Leuckhan  v.  Cooper,  2  Hodg.  150;  writer  laid  claim  to  the  indemnity  money 

3  Bing.  N.  c.  99.  in  the  hands  of  the  defendant,  as  part  of 

(/)  Moody  i;.  Webster,  3  Pick.  428.  the  bankrupt's  estate,  and  the  defendant 
This  case  was  one  growing  out  of  the  claimed  to  hold  it  for  the  exet^utors  of  the 
Spanish  indemnity  treaty  of  1819,  for  deceased  broker,  by  virtue  of  the  broker's 
spoliations  on  American  commerce.  The  general  lien  upon  policies  in  his  hands 
defendant  had  collected  a  portion  of  the  and  their  proceeds,  to  indemnify  him  for 
indemnity  money,  as  compensation  for  monies  paid  by  him  on  account  thereof, 
losses  paid  by  an  insurance  broker,  the  The  court  were  clearly  of  opinion,  that  if 
policies  and  deeds  of  abandonment,  retain-  the  money  in  question  had  been  received 
ed  by  the  broker  at  the  time  the  losses  by  the  broker  tor  premiums  on  policies, 
were  paid  by  him  to  the  insured,  being  procured  by  him  from  the  underwriter,  ho 
used  before  the  commission  for  the  pur-  would  have  been  entitled  to  deduct  there- 
pose  of  establishing  the  claim  for  indem-  from  the  amount  of  losses  paid  by  him  for 
nity  for  these  losses.  The  tinderwriter  the  underwriter,  and  would  have  been  lia- 
with  whom  the  broker  had  effected  the  ble  only  for  the  balance.  This  right  of 
insurances  in  question,  had  subsequently  set-off  the  court  regarded  as  resulting  from 
become  bankrupt,  being  indebted  to  the  the  implication  of  the  law  touching  this 
broker  upon  losses  paid  for  him  by  the  subject,  and  as  not  requiring  any  express 
latter,  to  a  much  larger  amount  than  the  agreement.  Viewing  tlifi  indemnity  mon- 
broker  owed  him  for  premiums.  Tlie  ey,  not  as  a  gratuity,  belonging  to  tlie 
broker  did  not  provb  his  claim  against  the  former  owners  of  the  vessels,  but  as  a  sat- 
bankrupt  estate,  but  died  retaining  the  isfaction  for  illegal  capture,  the  court  con- 
documents  which  evidenced  the  payments  sidered  it  as  of  the  nature  of  salvage,  and 
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A  wharfinger's  lien  is  both  particular  and  general.  His  rights 
are  regarded  as  coextensive  with  those  of  a  factor,  (g)  By  ad- 
miralty law,  the  wharfinger's  lien  on  a  foreign  ship  has  priority 
over  the  bottomry  interest.  (A)  But  this  lien  does  not  extend 
by  common  law  or  by  usage,  to  goods  not  actually  landed  on 
the  wharf,  though  the  vessel  be  fastened  to  the  wharf,  and  un- 
loaded in  that  situation,  (i) 

A  warthouse-man's  lien  extends  to  aU  demands  for  storage 
and  expenses  paid,  which  he  may  have  against  the  owner  who 
deposits  the  goods  with  him.  (j)  He  has  also  a  particular 
lien  upon  the  goods  for  the  charges  thereon,  where  they  are 
deposited  by  an  agent  of  the  owner ;  but  no  general  lien  for  tlie 
balance  due  from  such  agent.  (A)  No  lien  is  acquired  where 
the  property  is  deposited  without  the  sanction  of  the  owner,  ex- 
press or  implied ;  and  if  he  claims  to  retain  the  property  on  a 
ground  inconsistent  with  the  right,  it  will  operate  as  a  waiver 
of  the  lien,  (l) 


therefore  in  tlie  hands  of  the  h]-oker  or  of 
his  k');'al  rejiresentativcs,  as  properly  sub- 
ject to  his  lien.  As  to  the  rights  of  an 
insurance  broker,  the  court  say  :  *'  Where 
he  acrs  under  a  dd  ci'edere  commission,  he 
may  be  permitted  to  set  olf  losses  aizainst 
the  claim  of  tlie  underwriter  for  premiums, 
which  he  would  not  be  allowed  to  do,  if 
he  were  aetinf^  as  a  broker  without  such  a 
commission  ;  because  under  such  a  com- 
mission he  procures  policies  for  his  prin- 
cipals in  his  own  name,  although  as  a^ent, 
and  he  is  considered,  as  between  the  un- 
derwriters and  himself,  as  the  owner  of 
the  policies.  And  this  arises  from  his  in- 
creased liability  to  the  assured  for  the 
los^cs.  He  is,  in  such  ca>cs,  therefore, 
permitted  to  set  off  losses,  in  the  same 
manner  as  he  would  be  if  he  were  the  sole 
proprietor  of  the  propert}'  and  the  policies. 
He  is  also  liable  to  the  undci'writer  fur  the 
premiums  in  such  cases.  The  underwriter 
and  the  assured,  in  short,  treat  with  the 
broker,  having  such  a  commission,  as  with 
a  principal.  But  whore  one  cft'ects  poli- 
cies as  agent,  in  his  own  name,  without 
such  a  commission  and  such  liabilities, 
and  a  loss  happens,  it  belongs  exclusively 
to  tlio  jirincipal,  and  the  broker  cannot 
set  it  ott"  against  the  premiums  claimed 
from  him  by  the  umlerwriter,  unless  he 
ehould  have  paid  it  pursuant  to  the  au- 
thority given  to  him  by  the  underwriter. 


From  thenceforward  it  would  become  aa 
itenr  in  their  mutual  accounts." 

(r/)  Hex  f.  Humphrey,  1  M'Clel.  &.Y. 
188;  Spears  r.  Hartlev,  3  Esp.  81. 

(/()   Kxjuirle  Lewis,' 2  Gall.  483. 

((■)   Seyds  V.  Hay,  4  T.  R.  260. 

(/)  lUixton  V.  ISaughan,  6  Car.  &  P, 
674;  Scott  c.  Jester,  8  Eng.  (Ark.),  437; 
Lowe  r.  Martin,  18  III.  286. 

(k)  Leuckhart  v.  Cooper,  2  Hodg.  150, 
3  Bing.  ,N'.  c.  99. 

(/)  Buxton  V.  Baughan,  6  C.  &  P.  674. 
The  plilintitf  sent  his  carriage  to  be  ])aint- 
ed,  paying  the  painter  beforehand  the  lull 
price  foi-  the  work.  Tlie  painter,  without 
any  authority  from  the  plaintilf,  stored 
the  carriage  on  the  premises  of  the  defend- 
ant, under  an  agreement  that  it  was  to  re- 
main tor  a  fortnight  without  charge,  but 
that  if  it  stood  longer,  hire  shoultl  be 
cliarged.  The  painter  did  not  paint  the 
carri.igc,  and  never  removed  it.  At  the 
end  of  several  months,  the  plaintiff  dis- 
covered where  the  carriage  was  stored, 
and  subsequently  demanded  it  of  the  de- 
fendant. The  latter  refused  to  deliver  it, 
unless  the  owner  ]iaid  his  charge  for 
standing.  This  the  owner  refused  to  do, 
and  brought  an  action  of  trover  against 
the  defendant.  The  Court  of  Excliei|uer 
held,  that  the  person  to  whom  the  carriage 
was  intrusted  for  painting,  had  no  right 
to  make  a  bargain  for  the  storage,  unless 
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An  attorney's  lien  for  his  costs  extends  to  all  papers  and 
money  of  his  client  which  come  into  his  hands  in  his  profes- 
sional capacity,  for  the  purposes  of  business,  whether  they  come 
into  his  hands  in  the  particular  cause,  or  on  the  particular  occa- 
sion in  which  his  demand  arises,  or  not.  (m)  But  it  is  only 
when  he  has  in  his  possession  the  instrument  on  which  his 
client's  right  to  the  money  paid  into  court  rests,  that  he  has  a 
right  of  genei-al  lien  on  the  fund  recovered,  (n)  He  has  also  a 
lien  upon  judgments  obtained  for  his  client ;  and  the  courts 
will  grant  an  order  to  stop  the  client  from  receiving  the  money 
recovered,  (o)  until  the  attorney's  bill  is  paid.  And  if  defend- 
ant's attorney  pay  the  amount  of  a  judgment  to  the  plaintiflF, 
after  notice  from  the  attorney  of  the  latter  not  to  do  so,  because 
his  bill  is  not  satisfied,  he  will  be  liable  to  the  plaintiff's  attor- 
ney for  the  amount  of  his  lien  for  biU.  against  the  plaintiff,  (p) 
But  the  lien  on  the  cause  for  his  fees  does  not  attach  until  the 
judgment  is  entered.  Therefore,  where  in  a  case  reserved, 
after  the  opinion  of  the  court  was  pronounced  in  favor  of  the 
plaintiff,  he  forthwith  assigned  his  interest  in  the  judgment, 
and  the  defendant,  during  the  term,  and  before  the  judgment 
was  actually  entered,  paid  the  whole  amount  to  the  assignee ; 
it  was  held  that  the  attorney's  lien  was  thereby  defeated,  (q) 
He  has  also  a  lien  on  money  levied  by  a  sheriff  under  an  execu- 
tion, and  is  entitled  to  have  it  paid  over  to  him,  notwithstanding 
notice  to  the  officer  to  retain  it,  and  of  a  motion  to  set  aside 
the  judgment  for  irregularity,  (r) 

expressly  authorized  by  the  owner;  anil  Koon,  4  Cow.  416;  Ex parte'P['M,2Wa.\- 
not  having  such  authority,  his  act  could  luce,  Jr.  453 ;  Fowler  v.  Morrill,  8  Tex. 
confer  no  lien  in  favor  of  the  defendant.  1 53  ;  Young  v.  Dearborn,  7  Fost.  ( N.  H. ), 
Judgment  was  accordingly  given  for  the  324  ;  Croigliton  v.  IngersoU,  20  Barb, 
plaintiff.  Bo.ardman  v.  Sill,  1  Camp.  541  ;  Collins  v.  Hathaway,  Olcott,  Adm. 
410,  n.  1'6  ;  Hough  v.  Edwards,  37  Eng.  L.  &  Eq. 

(m)  Stevenson  w.  Blakelock,  1  M.  &  S.  470. 
535;  St.  John  v.  Diffendorf,  12  Wend.  (p)  Welsh  r.  Hole,  Doug.  238  ;  Swain 
261;  Dennett  v.  Cutts,  11  N.  H.  163;  t).  Senet,  2  B.  &  P.  (N.  R.),99;  Power  u. 
Cage  V.  Wilkinson,  3  Sm.  &  IMarsh.  214;  Kent,  1  Cow.  172;  Wardu.  Wardswortli, 
Walker  v.  Sargent,  14  Vt.  247 ;  Cliristy  1  E.  D.  Smith,  198. 
V.  Douglas,  Wright,  485  ;  Reed  v.  Bos-  (?)  Potter  ;;.  Mayo,  3  Greenl.  34  ;  Get- 
tick,  6  Humph.  321  ;  McDonald  u.  Napier,  ehell  V.  Clark,  5  Mass.  309;  Foot  v. 
14  Geo.  89;  Kinsev  i'.  Stewart,  14  Tex.  Tewksbury,  2  Vt.  97;  Hutchinson  ii. 
457                            "  Pettes,  18  Vt.  614;   Sweet  v.  Bartlett,  4 

in)  Lann  v.  Church,  4  Mad.  391.  Sandf.  (S.  C),  661. 

(o)   Welsh  0.  Hole,  Doug.  238  ;   Wil-  (r)  Griffin  v.  Eyles,  1  H.  Bl.  122. 
kins  V.  Carmichael,  Doug.  104 ;  Bradt  v. 
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His  lien  also  covers  the  amount  of  an  award  in  favor  of  his 
client;  (s)  and  if  the  amount  of  an  award  or  judgment  be  paid 
by  the  defendant  to  the  plaintiff,  after  notice  to  pay  over  to  the 
attorney,  or  coUusively  discharged,  he  may  recover  the  amount 
of  the  defendant,  (t)  Upon  the  papers  of  a  third  person  left 
with  the  attorney  by  his  client,  the  latter  has  only  a  special  lien 
for  the  expenses  of  that  matter,  and  he  cannot  retain  them  for 
his  client's  general  balance.  He  cannot  acquire  fi-om  his  client 
a  lien  of  a  higher  nature  than  the  interest  which  the  client  him- 
self has  in  the  papers,  (u)  But  his  lien  holds  good  against  the 
assignees  of  his  client,  upon  all  papers  of  the  latter  which  come 
into  his  hands  before  the  bankruptcy,  (v)  If  papers  are  deliv- 
ered to  an  attorney  upon  a  special  agreement,  or  for  a  particu- 
lar purpose  iipon  a  special  trust,  he  cannot  retain  them  for  a 
general  lien,  or  even  for  the  money  due  in  that  very  business,  (w) 

The  incapacity  of  a  bankrupt  to  give  a  hen,  exists  as  well  in 
reference  to  his  dealings  with  an  attorney  as  with  other  parties ; 
and  the  latter  has  no  lien  upon  the  papers  and  proceedings  in 
his  custody  as  solicitor,  under  a  fiat  in  bankruptcy,  (x) 

Formerly,  some  diversity  of  practice  obtained  in  the  different 
courts  in  England,  as  to  allowing  a  set-off  of  damages  or  costs 
between  parties  htigant,  to  defeat  an  attorney's  lien  upon  the 


(s)    Omcrod    v.    Tate,    I    East,    464;  if  liis  client  would  I)e  bound  to  produce  it. 

Hutchinson  v.  Howard,  15  Vt.  544;  Loyd  Hope  r.  Liddcll,  ,T1   Eng.  L.  &  Eq.  388. 

V.  Man-<cli,  16  B.  L,  &  Eq.  211.  (r)   HoUis  r.  Clariilge,  4  Taunt.  807;  E.t 

il)   Cowcll  r.  Bcttcrlry,  10  Bing.  4.32;  paiie  Bush,  7  Vin.  Alig.  74,     An  attorney 

2  ])ow,  P.  C.  780  ;  Eisdell  i'.  Coningham,  had  Incn  employed  liy  one  who  became 

4  Hurl.  &  Nor.  871  ;   Pindcr  v.  Morris,  .j  lianlcrupt.     Tlic    assignees    petitioned    in 

Caines,  165  ;  JIartin  v.  Ilawjics,  15  Jolin.s.  chancery  to  have  up  the  papers,  anil  that 

405;  Ten  Broecl<  u.  l)e  Witt,  10  Wcnil.  the  attorijcy  miglit  come    in  for  his   de- 

617.     If  there  be  a  settlement  between  tlie  mands   pari   pax^ti    with   otiicr   creditors, 

parties,  without  notice  from  the  attorney,  By  the  Lord   Cliaiirelhr :  "The  attorney 

the  defendant  will  not  lie  lialile,    2  N.  II.  hath  a  lien  upon  the  papers  iu  the  same 

541.     In  Missouri,  . I  defendant  paying  to  manner  against  assignees  as  against  tlie 

plaintiff  witli  notice  from  the  attorney,  is  banlirnpt,  and  though  it  doth  not  ari<e  by 

not  liable.     Frissel  c.  Hailc,  18  Mo.  18;  any  express  contract  or  agreement,  yet  it 

and   it  is  the  same  in  Indiana;  Hall   c.  is  as  etfeetnal,  being  an  implied  contract 

Brinkley,    10   Ind.    102.     No    lien    on    a  liy  law;  hut  as   to   papers  received   after 

judgment  exists  in  the  former  state,  and  the  bankruptcy,  they  cannot  l)e  retained." 

no  general  lien  in  the  latter.  Whether  an  attorney  liiis  any  lien  on  ])a- 

(h)  Felly  V.  Wathcn,  9  Eng.  L.  &  Eq.  61 ;  pers,  the  property  of  third  persons,  is  con- 

Erancis  v.  Francis,  35  Eng.  L.  &  Eip  1 1 4.  sidered  a  doulnful  point  in  1  Bac.  Abg. 

As  an  attorney's  lien  is  only  coextensive  50.3,  tit.  Atty.  F. 

with  the  rights  of  his  client,  he  is  bound  to  («•')  Lawson  y.  Dickinson,  8  Slod.  306. 

produce  a  deed  on  which  he  has  a  lien  for  (,c)  Ex  parte  Lee,  2  Vcs.  Jr.  285;  E% 

his  costs,  for  the  benefit  of  third  parties,  partu  Shaw,  1  Gly.  &  J   12* 
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whole  amount  awarded  in  favor  of  his  client ;  but,  by  the  rtiles 
adopted  for  the  government  of  the  courts,  in  the  year  1832,  the 
practice  was  niade  uniform ;  and  at  the  present  time  no  set-off 
of  damages  or  costs  is  allowed,  to  the  prejudice  of  the  attorney's 
lien  for  costs,  in  the  particular  suit  against  which  the  set-oif  is 
sought,  except  as  to  interlocutory  costs  in  the  same  suit.  (?/) 

In  the  different  States  of  the  Union,  the  practice  of  allowing 
set-off  of  judgments,  varies ;  in  some  of  them  it  is  subject  to 
the  attorney's  lien  in  the  cause,  and  in  others  it  is  not.  In 
Maine  and  Massachusetts,  where  the  attorney's  lien  is  regulated 
by  statute,  no  set-off  of  judgments  or  executions  is  allowed  to 
defeat  that  lien,  (z) 

There  are  several  Idnds  of  lien  known  as  maritime  liens,  such 
as  those  of  salvors,  seamen,  ship-masters  and  owners,  ship-car- 
penters, pilots,  and  Bottomry  and  Respondentia,  which  are 
sufficiently  presented  in  the  chapter  upon  Shipping,  and  there- 
fore need  not  be  considered  here. 


SECTION  IV. 

OF  LIENS   BY   CONTRACT. 

The  class  of  liens  arising  by  contract,  though  a  very  large 
one,  and  including  transactions  for  security  or  indemnity  in 
almost  every  branch  of  business,  is  very  well  represented  by  the 
common  occurrence  of  a  pawn  or  pledge.  This  is  a  lien  created 
by  the  owner  of  personal  property,  by  the  mere  delivery  of  it  to 
another,  upon  an  express  or  implied  understanding  that  it  shall 
be  retained  as  security  for  an  existing  or  future  debt.  This 
branch  of  the  law  of  lien  wiU,  in  this  chapter,  be  confined  to  a 
brief  view  of  the  rights  and  duties  of  the  parties  to  the  pledge, 
as  the  general  law  of  pledge  is  fully  stated  in  the  chapter  on 
Bailment. 

(y)  EegulcB  Generales,  3  B.  &  Ad.  388.     er  o.  Brundage,  9  Shepl.  460 ;  Baker  v. 
{z}  Ri'dcr  v.  Ocean  Ins.  Co.  20  Pick.     Cook,  1 1  Mass.  236 ;  Gammon  v.  Chand- 
259;  Little  v.  Rogers,  2  Met.  478;  Hoop-    ler,  17  Shepl.  152. 
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A  pledgee's  lien  being  one  by  agreement,  may  be  either  par- 
ticular or  general,  according  to  the  terms  or  circumstances  of 
the  express  or  implied  contract  upon  which  it  is  founded,  (a) 
T)i3  possession  necessary  in  cider  to  the  enforcement  of  this 
lien,  may  be  either  actual,  or  c  jnstructive  ;  and  for  this  purpose 
a  delivery  to  a  servant  of  the  pledgee  is  effective,  (b)  Unless 
there  be  an  express  stipulation  to  the  contrary,  the  pledgee  has 
a  right  to  sell  the  property  upon  the  default  of  the  pledgor  to 
pay.  If  he  sell,  he  may  be  held  to  account  for  the.  surplus  to 
the  pledgor,  and  will  hold  him  for  the  deficiency,  (c)  The 
pledgee's  right  to  sell  is  however  usually  regulated  by  statute. 
If  a  pledgor,  as  he  may  do,  subsequently  assign  his  property  in 
the  pledge,  the  assignee  will  have,  it  is  said,  the  same  rights  as 
the  pledgor,  both  at  law  and  in  equity.  In  this  respect  a  pledge 
difl'ers  essentially  from  a  mortgage ;  (d)  for  an  assignee  of  an 
equity  ot  redemption  in  a  thing  mortgaged,  has  no  rights  at 
common  law.  (e)  As  the  property  pledged  is  merely  a  collate- 
ral security  for  the  payment  of  a  claim,  and  not  a  liquidation 
of  it,  the  pledgee  may  sue  at  law  for  the  recovery  of  his  demand, 
without  prejudice  to  his  Hen.  (/) 

A  pledge  of  partnership  property  by  a  partner,  without  fraud 

(a)  Hammonds  v.  Barclay,  2  East,  227 ;  had  lost  all  riglit  to  his  property.     The 

£a;  parte  Ockenden,  1  Atk.  235 ;  Demain-  court  decided,  that,  as  tlie   same   statute 

bnry  v.  Metcalf,  Free,  in  Ch.  419,  2  Vern.  which  declared  that  goods  not  redeemca 

691.  in  time  should  be  deemed  forfeited,  also 

(h)  Falkner  c.  Case,  1  Bro.  C.  C.  125  ;  recognized  that  tire  surplus  arising  from  a 

Eeeves  n.  Capper,  5  Bing.  N.  c.  136.  sale  of  the  property  belonged  to  tlie  pawn- 

(c)  Walter  v.  Smith,  5  B.  &  Aid.  4.39.  er ;  it  could   not  be   considered   that   he 

The  plaintiff  had  pledged  a  gold  watch  absolutely  lost  all  riglit  by  suffering  the 

and  trinkets,  with  the  defendant,  a  pa\yn-  time  of  redemption  to  expire;  and  that, 

broker  at  Bristol  in  En;;land,  and  did  not  as  the  pawnbroker  could  only  retain,  from 

require  them  to  be   returned  within  the  the  proceeds  of  the  sale,  the  full  amount 

statute  time  of  a  year  and  a  day,  after  of  his  claim,  if  that  amount  were  tendered 

which    goods    may,   by   the    statute,   bo  to  him  befoje  tlie  sale,  he  would  get  just 

deemed  forfeited,  and  the  pawnbroker  is  what  the  law  intended  he  should  have,  and 

luthorizcd   to  sell.     After   the  time   had  therefore  could  not  refuse  it  and  insist  upon 

elapsed,  the  goods  being  still  in  possession  selling.     Judgment  was  accordingly  giyen 

of  the  defendant,  the  plaintiff  tendered  the  fertile  plaintiff.     Kemp  «.  Westbrook,  I 

full  sum  due  on  the  pledge  and  demanded  Ves.  278  ;    Pothenier   v.    Dawson,  Holt, 

his  property.     The  defendant  then  refused  383;   Lockwood   v.  Ewer,   9   Mod.   275; 

to  return  the  articles,  because  the  year  had  S.  Sea  Co.  i'.  Duncomb,  2  Strange,  919. 

expired,  and   subsequently  sold   them  at  And  see  1  Smith,  Ld.  Cas.  100. 

auction,  the  plaintiff  becoming  the  pur-  (rf)  Kemp  i>.  Westbrook,  1  Ves.  278. 

chaser.      The    plaintiff   sued    the    pawn-  (ej  1  Smith's  Ld.  Cases,  100. 

broker  in  trover,  and  the  question  came  (/)  Bac.   Abg.  Bailm.  B ;   Anon.  13 

before  the  Court  of  King's  Bench,  whether  Moil.  564,  case  951. 
by  the  expiration  of  the  time,  the  pawner 
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or  collusion  on  the  part  of  the  pledgee,  wiU  give  a  valid  lien  as 
against  the  other  partners.  This  rule  applies  as  well  to  partic- 
ular partnership  operations  as  to  general  partnership ;  nor  will 
the  lien  be  restricted  to  the  particular  share  or  interest  to  which 
the  pledgor  is  entitled,  (g) 

A  pledgee  acquires  no  lien,  if  the  transaction  t^kes  place 
within  the  time  limited  by  the  bankrupt  laws  for  rendering 
invalid  the  acts  of  one  who  subsequently  becomes  a  bankrupt, 
in  the  disposition  of  his  goods,  (/t) 

If  property  be  pledged  to  secure  repayment  of  an  usurious 
loan,  the  lien  will  not  cover  the  part  of  the  debt  that  is  usu- 
rious, (i) 

A  pledgee  acquires  no  lien  upon  goods  pledged  without 
authority  of  the  owner,  though  the  want  of  title  in  the  pledgor 
be  unknown  to  him  when  he  receives  the  pledge,  (j)  But  as 
to  pledges  of  bank-notes,  negotiable  securities  indorsed,  and 
other  representatives  of  money,  the  pledgee  who  takes  them  in 
good  faith,  will  acquire  a  lien,  whether  the  title  be  in  the  pledgor 


{g)  Eeid  v.  HoUingshead,  4  B.  &  C.  867  ; 
7  D.  &  E.  444.  The  plaiiitiffd,  merchants 
in  London,  directed  B,  a  broker  in  Liver- 
pool, to  purchase  1,000  bales  of  cotton,  B 
to  be  allowed  one-third  interest  therein, 
a,cting  in  the  business  free  of  commission. 
These  terms  were  assented  to  by  B,  and 
the  cotton  was  purchased  in  his  own  name, 
stored  in  rooms  rented  by  him,  and  paid 
for  by  drafts  drawn  upon  the  plaintiffs, 
which  were  duly  accepted  and  paid.  All 
these  transactions  were  known  and  ap- 
proved by  the  plaintiffs,  and  in  the  corre- 
spondence between  them  and  B,  the  pur- 
chase was  in  all  cases  spoken  of  by  both 
parties,  as  a  joint  purchase  and  specula- 
tion. Policies  of  insurance  were  procured 
by  B,  and  transmitted  to  the  plaintiffs. 
When  it  became  advisable  to  sell,  B  dis- 
posed of  various  lots,  and  remitted  the 
proceeds  to  the  plaintiffs.  One  lot  of  200 
bales  he  stored  with  the  defendants,  who 
were  cotton-brokers,  for  them  to  sell,  and 
subsequently  received  large  advances  from 
them  upon  pledge  of  the  cotton  stored 
with  them ;  but  this  transaction  was  effected 
without  the  knowledge  of  the  plaintiffs. 
Nor  had  the  defendants  any  knowledge 
that  any  party  besides  B,  was  interested 
la  the  cotton.      B  subsequently  became 
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bankrupt,  owing  the  plaintiffs  largely,  and 
indebted  to  the  defendants  in  a  greater 
amount  than  the  value  of  the  200  bales 
stored  with,  and  pledged  to  them.  The 
plaintiffs  sued  tlie  defendants  in  trover  to 
recover  two-thirds  of  these  200  bales.  The 
plaintiffs  contended  that  B  had  no  right  to 
pledge  the  cotton,  as  he  had  no  interest 
therein,  but  only  in  the  profit  and  loss  to 
arise  from  the  sale.  The  defendants,  on 
the  contrary,  contended  that  he  was  a 
partner  in  the  operation,  and  that  his  in- 
terest covered  the  property  as  well  as  the 
profit  and  loss.  The  Court  of  King's 
Bench  held,  that  the  transactions  between 
B  and  the  plaintiffs  made  him  a  partner 
in  interest  in  the  goods,  and  that  a  pledge 
of  the  whole  made  by  him,  without  ti-aud 
or  collusion  on  the  part  of  the  pawnee, 
gave  to  the  latter  a  right  to  hold  the  goods 
against  the  plaintiffs.  Judgment  was  ac- 
cordingly given  for  the  defendants  Raba 
V.  Ryland,  1  Gow,  N.  P.  C.  132  ;  Tupper 
V.  Haythorn,  1  Gow,  N.  P.  C.  135. 

(h)  Wilson  V.  Balfour,  4  Camp.  579. 

(i)  Astley  V.  Reynolds,  2  Str.  915  ;  Fitz- 
roy  V.  Gwillim,  1  T.  R.  153. 

{  /)  Daubigny  v.  Duval,  5  T.  R.  604 ; 
Packer  v.  Gillies,  cited  2  Camp.  ,136,  n. 
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or  not.  (k)  And  goods  obtained  by  false  pretences  are  subject 
to  the  pledgee's  lien,  because  the  property  is  in  the  pledgor,  (l) 

The  pledgee  may  assign  his  interest  in  the  property  to  a  third 
person,  with  a  delivery  of  the  property  itself,  and  the  assignee 
can  hold  it  for  the  debt  so  assigned,  (m)  And  in  a  case  where 
a  pledgee  had  pledged  the  goods  for  a  larger  sum  than  was 
owed  to  him,  the  time  for  redemption  by  the  owner  having 
expired,  a  court  of  equity  would  not  decree  a  restoration  of  the 
property  by  the  second  pledgee,  to  the  owner,  until  the  latter 
paid  him  the  full  amount  of  his  claim  against  the  second 
pledgor,  (n)  It  will  be  observed,  that  in  this  case  the  owner  had 
no  remedy  at  law,  the  time  of  legal  redemption  having  elapsed 
before  the  first  pledgee  parted  with  the  goods,  and  that  the 
decree  in  equity  was  framed  to  prevent  injury  to  an  innocent 
third  party,  (o) 

Upon  tender  of  the  amount  by  the  pledgee  the  lien  is  imme- 
diately divested,  and  trover  may  be  maintained  by  the  pledgor 
if  the  pledgee  refuses  to  restore  the  property,  (p) 

[k)  Anon.  1  Salk.  126,  case  5  ;  Miller  v.  owner.     But  the  Court  of  King's  Bench 

Kace,  1  Burr.  452;  Solomons  i/.  Bk.  of  held,  that  this  case  was   distinguishable 

Eng.  13  East,  135,  n.  (o).  from  a  felony;  for  there  it  was  by  positive 

[l]  Parker   v.  Patrick,   5    T.   E.    175.  statute  that  the  owner,  in  case  he  prosecutes 

This  was  an  action  of  trover,  and  it  ap-  the  offender  to  a  conviction,  is  entitled  to 

peared  that  the  goods  in  question  had  been  restitution ;   and  that  the  statute  did  not 

obtained  from  the  defendant  by  false  pre-  extend  to  this  case  where  the  goods  were 

tences,   and    aftei-wards    pawned    by   the  obtained   from    the   defendant  by  fraud, 

obtainer  to  the  plaintiff  for  a  valuable  con-  Judgment  was   therefore    given   for  the 

sideration,  without   notice   of  the  fraud,  plaintiff.     And  see  Kingsford  v.  Merry,  1 

The  pawner  had  'been'  convicted  of  the  Hurl.  &  Nor.,  reversing  same  case  in  11 

fraud  by  the  defendant,  on  which  the  latter  Exch.  577.     Mowrey  v.  Walsh,  8  Cow. 

got  possession  of  the  goods  again,  and  this  238  ;  Caldwell  u.  Bartlett,  3  Duer,  341 ; 

action  was  brought  by  the  plaintiff,  the  Wood  v.  Yeatman,  15  B.  Mon.  270. 
pawnbroker,  to  recover  them  from  the  de-         (m)  Kemp  v.  Westbrook,  1  Ves.  278; 

fendant.     The  defendant's  counsel  pressed  'Walter  v.  Smith,  5  B.  &  Aid.  439. 
for  a  non-suit,  contending  that   the  case         (n)  Demainbray  v.  Metcalf,  Prec.  in  C. 

should  he  considered  the  same  as  if  the  419. 

goods  had  been  feloniously  stolen  from         (o)  Whitaker  on  Lien,  140,  n.  (p). 
the  defendant;  and  tliat  tlie  plaintiff,  de-         (p)  Vin.  Abg.  tit.  Pawn,  (E) ;  Anon, 

riving  title  through  a  fraud,  though  him-  2  Salk.  522  ;  Parks  v.  Hall,  2  Pick,  206 ; 

self  innocent  of  it,  was   not  entitled   to  Walter  v.  Smith,  5  B.  &  Aid.  439. 
recover   gainst   the   defendant,  the  true 
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SECTION    V. 

OP   LIENS   BY   STATUTE. 

We  come  next  to  consider  liens  or  rights  in  the  nature  of 
lien,  acquired  by  process  of  law,  and  those  imposed  by  statute, 
for  the  protection  of  the  claims  of  the  government.  An  attach- 
ment on  mesne  process  does  not  exactly  correspond  to  a  lien, 
either  in  the  sense  of  the  common  law,  or  of  maritime  law,  or 
of  equity.  It  is  only  a  contingent  conditional  charge  until  the 
judgment  and  levy,  (q)  Goods  attached  are  in  the  custody  of 
the  law  for  the  benefit  of  all  parties  concerned,  and  the  plaintiff 
has  not  a  lien  on  them,  (r)  An  officer  loses  his  claim  upon 
goods  attached  by  him,  if  he  leaves  them  in  the  hands  of  a 
receiptor,  and  the  latter  delivers  them  to  the  debtor.  They  may 
be  disposed  of  by  the  debtor,  or  taken  from  him  again  on  a  new 
attachment,  (s)  A  judgment  lien,  binding  the  present  and 
future  real  property  of  the  debtor,  is  a  creation  of  statute  law, 
and  has  no  other  existence.  Such  a  lien  cannot  survive  the 
law  which  created  it,  and  it  must  be  created  by  the  government 
under  whose  laws  the  judgment  is  rendered.  This  considera- 
tion becomes  of  importance  in  the  courts  of  this  country,  owing 
to  the  independent  powers  of  the  several  States,  and  of  the 
general  government,  in  respect  to  the  subject  of  legal  remedies. 
Thus,  a  State  may  determine  the  effect  as  to  liens  of  the  judg- 
ments of  its  own  courts,  but  not  that  of  judgments  of  the 
courts  of  the  United  States ;  and  the  same  limitation  applies 
as  to  the  legislation  of  Congress,  {t) 

A  general  lien  by  judgment  on  land,  does  not  constitute,  per 
se,  a  property  in  the  land  itself,  but  only  gives  a  right  to  levy  on 
the  same,  to  the  exclusion  of  adverse  interests  subsequent  to 
the  judgment ;  and  such  levy  when  made,  relates  back  to  the 

(q)  Ex  parte  Foster,  2  Story,  131.  (t)  Corwin  v.  Benham,  2  Ohio   (n.  8.), 

(r)  Melville  v.  Brown,  1  Harr.  363.  36. 

ys\  Robinson  u. Mansfield,  13  Pick.  139. 
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time  of  the  judgment,  (u)  Among  other  liens  provided  for  by 
statute,  is  that  upon  lands  for  the  payment  of  taxes,  assessed 
by  government  upon  the  owners  thereof.  In  the  case  of  land 
taxes  assessed  to  non-residents,  the  Supreme  Court  of  Massa- 
chusetts has  decided,  that  they  are  only  a  lien  upon  the  land, 
and  not  a  personal  charge,  (u)  The  United  States  government 
has  also  a  lien  upon  goods  imported,  for  the  payment  of  the 
duties ;  and  by  the  recent  excise  law,  it  is  provided,  that  the 
duties  assessed  upon  the  products  of  manufacturing  and  other 
labor,  and  upon  income,  shall  be  a  Hen  upon  aU  the  property, 
whether  real  or  personal,  of  the  party  taxed,  (w) 

By  the  English  statutes,  specialty  crown  debts,  when  duly 
recorded  in  the  Court  of  Common  Pleas,  are  a  lien  upon  the 
debtor's  real  estate,  and  remain  so,  until  a  quietus  in  behalf  of 
the  debtor  or  accountant  to  the  crown  be  registered.  Simple 
contract  debts  to  the  crown,  are  a  lien  upon  chattels  personal ; 
but  if  they  have  the  force  and  effect  of  debts  of  record,  as  by 
ministerial  or  judicial  record,  they  attach  to  the  land  possessed 
by  the  debtor,  as  well  as  his  chattels  personal,  (x) 

Statutes  conferring  Hens  for  the  benefit  of  mechanics  and 
other  artisans,  usually  prescribe  certain  forms  of  proceeding 
for  the  acquirement  and  enforcement  of  such  Kens ;  such  as 
notice  to  the  owner  of  the  property  in  certain  cases,  recording 
a  statement  of  the  lien  claimed,  making  a  written  dernand  for 
payment  before  proceeding  to  enforce  the  lien,  commencing 
proceedings  within  a  limited  time,  giving  notice  of  the  sale,  and 
the  like.  It  is  important  to  observe,  that  all  such  requirements 
of  the  statute  should  be  strictly  complied  with,  in  order  that 
the  benefit  of  the  lien  thus  conferred,  may  be  secured. 

(«)  Conard  v.  Atl.  Ins.  Co.  1  Pet.  386.         (w)  Laws  U.  S.  1862,  ch.  119,  ^  69, 
{v}  Rising  v.  (Jranger,  1  Mass.  48.     See     92. 
also,  EdwaiSs  v.  Beaird,  Breese  (111.),  41.        {x)  Cross  on  Liens,  119,  129. 
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OF  EQUITABLE   LIENS. 

There  are  certain  liens  which  exist  only  in  equity ;  such  as 
vendor's  and  vendee's  lien  in  sales  of  real  estate,  hen  by  deposite 
of  deeds,  partnership  liens,  and  Kens  pendente  lite. 

A  vendor's  lien  on  land  holds  for  any  part  of  the  purchase- 
money  which  remains  unpaid,  against  aU  persons  except  a  pur- 
chaser for  a  valuable  consideration  without  notice.  This  lien 
attaches  without  any  agreement,  and  whether  the  conveyance 
has  taken  place  or  not.  {y)  But  a  mere  volunteer  who  pays 
nothing  for  his  deed,  cannot  set  up  want  of  notice  against  the 
claim  of  his  grantor's  vendor ;  {z)  and  if  a  manifest  intention 
appears  that  such  a  lien  shall  not  exist,  equity  will  not  enforce 
the  claim,  [a)  An  agreement  of  the  vendee  to  assign  his  inter- 
est, seems  not  to  divest  the  original  vendor  of  his  lien  ;  nor  wiU 
a  receipt  for  the  purchase-money,  if  it  can  be  contradicted, 
defeat  the  lien.  (6)  Taking  a  security  for  the  amount  of  the 
purchase-money  may  or  may  not  defeat  it,  as  the  circumstances 
indicate,  that  the  vendor  did  or  did  not  intend  to  give  credit 
solely  to  the  person  from  whom  the  security  is  taken.  The 
presumption  is  that  the  lien  exists;  and  it  is  for  the  vendee  to 
show  that  the  taking  a  security  was  a  waiver,  (c) 

(y)  Mackreth  v.  Symmons,  15  Ves.  Jr.  (c)  Hughes  v.  Kemey,  1  Sch.  &Lef.  132; 

329;  Selby  o.  Selby,  4  Russ.  336  ;  Poll-  The  defendant  was  heir  at  law  to  his  father 

fexen  v.  Moore,  3  Atk.  273  ;  Charles  v.  who  purchased  an  estate  in  Ireland,  in  the 

Andrews,  9  Mod.  152  ;  Smith  v.  Hibbard,  year  1741,  the  receipt  for  the  full  sum  of 

2  Dickens,  730 ;  McLearn  d.  McLellan,  10  the    consideration-money   being  indorsed 

Pet.  625;  Oilman  v.  Brown,  1  Mason,  191,  on  the  conveyances,  but  for  a  portion  of 

where  there  is  a  full  discussion  of  the  sub-  the  amount  the  purchaser  gave  his  promis- 

jcct  by  Mr.  Justice  Story.  sory  note  to  a  trustee  of  the  vendor,  to  re- 

(z)  Burlinghame  u.  Eobbins,  21  Barb,  main  in  his  hands  until  the  amount  of  the 

327.  encumbrances  on   the   estate  were   ascer- 

(a)  Mackreth  v.  Symmons,  1 5  Ves.  Jr.,  f  ained  and  paid  off  by  the  purchaser.  The 
329  ;  Brown  v.  Oilman,  4  Wheat.  255  ;  purchaser  subsequently  paid  off  several 
Richardson  v.  Eidgley,  8  Gill  &  J.  87.  encumbrances,  and  also  a  sum  of  money 

(b)  Mackreth  i>.  Symmons,  Ves.  Jr.,  to  the  trustee  in  reduction  of  the  note. 
329-  Huo-hes  v.  Kerney,  1  Sch.  &  Lef.  Some  eight  years  after  the  purchase  of  the 
132  '•  2  Srory  Eq.  Jur.  §  1225.  estate,  thepurchaser  filed  a  bill  against  tha 
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The  lien  prevails  against  a  purchaser  from  the  vendee,  with 
notice  that  the  latter  gave  a  promissory  note,  which  is  unpaid, 
for  a  part  of  the  purchase-money,  (d)  Taking  a  mortgage  on  a 
part  of  the  estate  sold,  and  the  vendee's  bond  for  the  residue  of 
the  purchase-money,  will  destroy  the  vendor's  lien ;  and  it  has 
been  held,  that  taking  a  mortgage  upon  another  estate,  will  pro- 
duce the  same  eifect.  (e)  If  part  of  the  consideration  be,  that 
the  vendee  shall  pay  off  existing  mortgages,  and  bonds  betaken 
for  the  balance,  the  vendor's  lien  will  hold.  (/) 

The  vendee's  lien  arises  in  cases  where  he  pays  the  purchase 
money  prematurely,  and   the   vendor,  from   inability  or  other 
cause,  does  not  complete  the  title.     In  such  cases  equity  gives 
the  purchaser  a  lien  upon  the  estate,  even  though  he  may  have 
taken  a  specific  security  for  the  money  so  paid,  (g) 

The  application  to  a  court  of  equity  for  the  enforcement  of 
the  vendor's  or  vendee's  lien  on  land,  is  like  one  for  the  specific 


vendoi-  and  trustee,  praying  an  account  of 
judgments  and  encumbrances  affecting  the 
lands,  and  that  they  should  account  with 
him  ;  and  that  the  note  should  be  brought 
in  and  given  up  to  liim,  he  paying  ^^'hat 
was  due  thereon,  if  any  thing.  The  suit 
was  protracted  for  various  causes  for  some 
eighteen  years,  wlien  there  was  a  decree  to 
account^  but  nothing  further  was  done  in 
the  cause.  The  vendor  died  some  two 
years  afterwards,  and  the  present  bill  was 
filed  by  his  younger  children,  principally 
for  the  purpose  of  malving  the  lands  liable 
for  a  part  of  the,  marriage  portion  of  their 
mother.  Though  notliing  was  effected 
to  this  end,  the  transaction  of  the  promis- 
sory note  ap])cared  upon  the  plcailings, 
though  the  bill  did  not  pray  any  specific 
relief'  on  that  ground.  Tlio  purchaser  an- 
swered this  bill,  and  died  soon  after,  and 
some  seventeen  years  later,  this  suit  was  a 
second  time  revived,  in  1789,  against  the 
present  defendant,  as  heir  at  law  of  the 
purchaser.  An  account  was  ordered  of 
the  principal  and  interest  due  on  the  foot 
of  the  purchase-money,  and  an  account  of 
the  personal  estate  of  the  purchaser ;  and 
it  appearing  by  the  account  that  the  pur- 
chaser left  no  personal  estate,  upon  the 
hearing  upon  the  report  and  merits,  in 
1801 ,  it  was  decreed,  that  the  sura  of  prin- 
cipal and  interest  found  due,  be  a  charge 
upon,  and  be  raised  out  of  the  lands.  Up- 
on a  rehearing  before  the  Lord  Chancel- 


lor, in  1803,  it  was  contended  for  the  de- 
fendant, that  the  taking  a  note,  payable  to 
the  trustee,  led  by  implication  to  the  con- 
clusion that  the  vendor's  lien  was  not  in 
tended  to  be  reserved  ;  but  the  court  held, 
that  prima  facie,  the  purchase-money  is  a 
lien  on  the  lands,  and  that  it  lies  on  the 
purchaser  to  show  that  the  vendor  agreed 
to  rest  on  the  collateral  security.  The  de- 
cree was  afhrmed.  with  costs.  2  Story 
Eq.  Jus.  §  1224;'  Tierman  </.  Beam,  2 
Ham.  383 ;  but  see  jN'Iayham  v.  Coombs, 
U  Ohio,  428;  Williams  v.  Roberts,  5 
Ham.  35. 

(d)  Gibbon  v.  Baddall,  cited  by  the 
Chanc. '15  Ves.  Jr.  344;  2  Story's  Eq. 
Jur.  6  1226;  White  v.  Williams,  1  Paige, 
Ch.  502. 

{e)  Capper  u.  Spottiswoode,  1  Tam. 
21  ;  Blackburn  v.  Grcgson,  1  Cox,  90  j 
Bond  V.  Kent,  2  Vern.  281  ;  Richardson 
V.  Ridgelv,  8  Gill  &  J.  87  ;  Young  u. 
Wood,  II  B.  Mon.  123. 

(/)  Blackburn  v.  Gregson,  1  Bro.  C 
C.  420  ;  where  this  opinion  is  indicated 
by  the  court ;  and  see  remarks  of  Lord 
^Idoti  in  15  Ves.  Jr.  346  ;  also,  Hughes  v 
Kerney,  1  Seh.  &  Lef  132,  supra. 

(<;)  Burgess  i>.  Wheate,  1  Wm.  Blk 
123;  Lacon  v.  Merlins,  3  Atk.  1  ;  J5tna 
Ins.  Co.  V.  Tyler,  16  Wend.  385  ;  Lowell 
V.  Middlesex  Ins.  Co.  8  Cush.  127  ;  Shir- 
ley V.  Shirley,  7  Blackf.  452. 
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performance  of  a  contract,  which  the  court  never  grants  if  it 
would  be  violative  of  the  principles  of  morality  and  justice,  al- 
though, according  to  the  technical  rules  of  law,  the  contract 
would  be  valid.  (A)  This  lien  is  not  a  mortgage,  but  has  mere- 
ly the  incidents  of  one ;  it  consists  solely  in  debt,  and  must  be 


(h)  Elysville  Many.  Co.  o.  Okisko  Co., 
5  Maryland,  1.52.  This  case  came  before 
the  Court  of  Appeals,  on  appeal  from  the 
Court  of  Chancery.  The  Elysville  Com- 
pany had  sold  to  the  Okisko  Company  a 
tiict  of  land  for  the  sum  of  $2.'i,000,  in 
compliance  with  an  agreement  by  which 
the  grantor,  a,  chartered  corporation,  was 
to  bo  paid  by  the  grantee,  another  corpo- 
ration, in  stock  of  the  latter  to  that 
amount.  A  deed  of  the  land  was  duly 
executed  and  delivered  by  the  grantor,  in 
which  the  consideration  expressed  was, 
"twenty-five  thousand  dollars,"  paid  by 
the  grantee  to  the  grantor,  and  the  presi- 
dent of  the  grantor  corporation  subscribed 
for  two  hundred  and  fifty  shares  at  $100 
per  share,  in  the  stock  of  the  grantee  cor- 
poration, and  received  the  certificates  of 
the  same  for  his  corporation,  in  pursuance 
of  the  agreement.  The  Elysville  Compa- 
ny, after  receiving  250  shares  by  its  presi- 
dent, appeared  at  the  stockholders'  meet- 
ings of  the  Okisko  Company,  and  acted 
with  the  other  stockholders,  voting  on  its 
shares.  Subsequently,  it  filed  a  bill  in 
chancery,  for  the  pur])Ose  of  enforcing  a 
vendor's  lien  upon  the  land  sold,  alleging 
in  the  complaint,  that,  by  the  terms  of  the 
deed,  the  defendant  bought  the  land  for 
$25,000,  in  current  money,  and  that  the 
defendant  had  wholly  failed  to  pay  the 
complainant  the  consideration  mentioned 
in  the  deed.  The  answei-  averred  pay- 
ment in  compliance  with  the  understand- 
ing of  the  parties,  by  the  250  shares  of 
stock.  The  appellant  contended,  that,  by 
its  charter,  it  had  no  power  to  subscribe 
for  the  stock  of  the  appellee;  and  that  the 
subscription  was  not  binding,  because  at 
the  time  of  the  subscription,  ten  dollars  per 
share  was  not  paid  in  cash,  as  the  charter 
of  the  Okisko  Company  required.  But 
the  Court  of  Appeals  held,  that,  as  the 
whole  amount  of  the  subscription  was  paid 
by  the  conveyance  of  the  property  of  the 
appellant,  it  was  an  executed  contract, 
vesting  in  the  appellant  a  clear  title  to  the 
stock,  with  authority  to  assign,  transfer,  or 
otherwise  dispose  of  it ;  and  therefore  no 
question  could  arise  as  to  the  time  of  the 


payment.  In  regard  to  the  appellant's  de- 
nial of  its  own  authority  to  subscribe 
for  the  stock,  the  court  said :  "  It  is  pro- 
per to  be  borne  constantly  in  recollection, 
that  this  proceeding  is  an  application  to  a 
court  of  equity,  for  the  exercise  of  its  ex- 
traordinary powers  by  way  of  injunction, 
and  for  the  enforcement  of  a  vendor's 
equitable  lien,  in  the  latter  particular  not 
unlike  the  application  for  the  specific  per- 
formance of  a  contract,  which  courts  of 
equity  never  grant  whenever  it  would  be 
grossly  violative  of  the  principles  of  sound 
morality  and  justice,  although,  according 
to  the  technical  rules  of  law,  the  contract 
would  be  valid.  Again,  there  is  another 
principle  which  is  uniformly  observed, 
and  that  is,  whoever  invokes  the  aid  of 
a  court  of  equity  in  his  behalf,  must  do 
equity.  In  view  of  these  principles,  how 
is  the  appellant  predicamen  ted  in  a  court 
of  conscience  ■?  Thus :  by  its  regularly 
appointed  agents  it  executes  and  delivers  to 
the  appellee  a  conveyance  of  the  property, 
and  immediately  thereafter  receives,  in 
payment  thei-efor,  a  certificate  of  the  capi- 
tal stock  of  the  appellee."  The  court  then 
comment  on  the  evidence,  as  showing 
clearly  that  the  agents  of  the  appellant 
must  have  had  authority  to  receive  and 
hold  the  certificate  of  stock,  and  as  being 
wholly  inconsistent  and  irreconcilable  with 
the  averments  in  the  bill,  and  as  positively 
affirming  the  truth  of  the  answer  of  the  ap- 
pellee ;  and  continue  as  follows :  "  This 
being  so,  how  can  the  appellants,  with  any 
show  of  justice,  ask  the  aid  of  a  court  of 
equity  to  assist  them  in  avoiding  the  ef- 
fect of  a  contract  consummated,  and  which, 
so  long  as  there  was  any  prospect  of  ad- 
vantage being  derived  from  it  to  them- 
selves, they  not  only  recognized,  but  in- 
sisted on,  and  exercised  their  rights  under  f 
The  inquiry  suggests  the  proper  response. 
Under  the  circumstances  we  have  men- 
tioned, good  faith  and  common  honesty 
forbid  the  relief  asked."  The  decree  of 
the  Court  of  Chancery,  dissolving  the  in- 
junction and  dismissing  the  bill,  was  af- 
firmed with  costs. 
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subject  to  all  the  incidents  of  debt,  and  cannot  be  enforced  if 
the  debt  cannot  be.  If  the  debt  be  barred  by  the  statute,  the 
remedy  to  enforce  the  lien  is  also  barred,  (i)  It  is  held  to  be 
paramount  to  the  claim  of  the  purchaser's  widow,  for  dower,  (j) 
In  a  large  majority  of  the  States  of  the  Union,  this  lien  is  re- 
cognized and  enforced,  as  well  as  in  the  courts  of  the  United 
States ;  in  Vermont,  it  is  expressly  abolished  by  statute ;  in 
Virginia,  by  statute,  it  must  be  expressly  reserved  in  order  to  at- 
tach ;  in  Maine,  it  is  denied,  (k)  and  in  Connecticut,  Delaware, 
and  Massachusetts,  the  question  of  its  existence  seems  to  be  in 
doubt,  (l)  although  in  the  latter  State  it  was  formerly  distinctly 
denied,  (w) 

The  lien  by  deposit  of  title-deeds  is  upheld  in  equity,  upon 
the  ground  of  an  agreement  of  the  borrower  to  make  a  mort- 
gage to  the  lender  for  the  security  of  the  debt.  This  Hen  is 
enforced  by  equity  against  the  mortgagor,  and  all  persons 
claiming  under  him  with  notice,  (w)  To  render  it  effective,  the 
deeds  must  be  deposited  as  a  bona  fide  immediate  security;  but 
they  may  be  so  deposited  with  a  third  person,  as  well  as  with 
the  creditor  himself,  if  solely  for  the  security  of  the  creditor,  (o) 
Parol  evidence  is  admissible  to  prove  the  purpose  of  the  de- 
posit, [p)  This  doctrine  of  creating  a  lien  by  a  simple  deposit 
of  the  title-deeds  of  an  estate,  has  been  strongly  condemned  by 
many  able  jurists,  as  being  directly  contrary  to  the  statute  of 
frauds,  [q)  In  this  country,  where  the  system  of  registration 
is  universal,  it  meets  with  less  favor  even  than  in  England.  It 
is,    however,    sustained   in    New   York,  (r)    Rhode    Island,  (s) 

(i)  Trotter  i.\  Evans,  27  Miss.  772.  (o)  Norris   c.   Wilkinson,    12  Vcs.  Ji. 

(_;')  Fislier  v.  Johnson,  5  Ind.  492  ;  Naz-  192  ;  Cliiipman  v.  Chapman,  3  Eng.  L.  & 

areth  k.  Lowe,  1  B.  Men.  2.)7;    Warner  Eq.  70 ;  ISBeav.  308;  Ex  parte  Coming, 

<;.  Van  Alstine,  3  Paige,  Ch.  513.  9  Ves.  Jr.  11.3. 

(k)  Philbrook  v.  l^elano,  2'J  Me.  410.  ( p)  Russel  v.  Eussel,  1  Bro.  C.  C.  269. 

(/)  Atwood  !).  Vincent,  17  Conn.  575;  [q)  Ex  parte  Whitebread,  19  Ves.  Jr. 

Buda  V.  Busti,  1  Harring.-69  ;    Wright  v.  209. 

Dame,  5  Met.  503.  (r)  Mandeville    v.   Welsh,    5    Wheat. 

(«i)  Oilman  b.  Brown,  1  Mason,  191.  277  ;  Rockwell  v.  Hobby,  2  Sandf.  Ch.  9. 

()i)  2  Story,  Eq.  Jur.  ^  1020;  Ex  parte  In  this  case   the  court  held,  that  an  ad- 

Langston,  17  Vcs.  Jr.  227  ;  Pain  w.  Smith,  vance  of  money  to  pay  off  a  mortgage, 

2  Myl.  &  K.  417  ;  Mandeville  v.  Welch,  5  at  the  rc(inest  of  the  mortgagor,  upon  an 

Wheat.  277;  Rockwell  i).  Hobby,  2  Sandf.  agreement  that  the  mortgage  should  bo 

Ch.  9.  assigned  to  the   one  paying  the  moQtf, 

(s)  Hackett  v.  Reynolds,  4  R.  I.  512. 
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Georgia,  (t)  and  South  Carolina,  (u)  and  seems  to  be  recog- 
nized in  Maine,  (v) 

Partners  and  other  joint  traders  have,  as  between  themselves, 
an  implied  equitable  lien  upon  the  joint  property,  for  the  pay- 
ment of  the  joint  obligations,  (w)  Under  this  principle  it  is 
held,  that  the  assignees  of  a  partner,  individually  bankrupt, 
can  obtain  no  share  of  the  partnership  effects  until  they  first 
satisfy.aU  that  is  due  from  him  to  the  partnership,  (x)  And  the 
rule  is  the  same  as  to  aU  persons  claiming  under  an  individual 
partner,  (y)  But  the  joint  creditors  of  a  firm  have  no  lien  upon 
the  partnership  property,  so  as  to  prevent  a  bona  fide  disposition 
thereof  by  the  firm,  upon  a  dissolution  or  winding  up  of  the 
concern.  (2) 

Where  two  persons  join  in  the  purchase  of  an  estate  which 
is  conveyed  to  both,  but  one  of  them  pays  all  the  money,  the 


even  though  there  was  in  fact  no  assign- 
ment of  the  mortgage,  gave  the  payer  an 
equitable  lien  on  the  estate  so  relieved ; 
also,  that  evidence  of  such  a  payment  of 
money  by  f,  testator,  with  the  further  evi- 
dence of  the  finding  of  the  mortgagor's 
title-deed  among  the  testator's  papers,  this 
fact  not  being  otherwise  accounted  for, 
would  establish  an  equitable  mortgage  in 
favor  of  the  executors  of  the  testator. 

(()  Mounce  v.  Byars,  16  Ga.  469. 

(ti)  Welsh  V.  Usher,  2  Hill,  Ch.  170. 

(u)   Hall  v.  McDuff,  24  Me.  311. 

\w]  Per  Ld.  Tenterden,  C.  J.,  in  Hol- 
derness  v.  Shackles,  8  B.  &  C.  618;  3  M. 
&  R.  25  ;  Foster  v.  Hall,  4  Humph.  346. 

(x)  Holderness  v.  Shackles,  8  B.  &  C. 
618,  3  M.  &  R.  25.  A,  B,  and  C,  to- 
gether with  others,  were  part  owners  of  a 
ship  engaged  in  the  whale-fishery.  The 
usual  mode  of  managing  the  cargo  was, 
that,  on  the  anival  of  the  vessel  at  her 
homeward  port,  the  whalebone  was  taken 
into  the  possession  of  B,  and  sold  by  him, 
and  the  proceeds  applied  toward  the  dis- 
charge of  the  ship's  expenses.  The  blub- 
ber was  deposited  in  a  warehouse,  rented 
by  C,  by  the  owners  of  the  ship  ;  and  the 
oil  produced  from  it  was  then  put  into 
casks,  each  owner's  share  being  weighed 
out,  and  placed  separately  in  the  ware- 
house in  casks  marked  with  his  initials. 
After  the  division,  the  practice  was  for 
the  warehouseman  to  deliver  to  each  part- 
owner  his  share  of  the  oil,  unless  notice 


was  given  by  the  ship's  husband  that  the 
part-owner's  share  of  the  disbursements 
was  not  paid.  In  that  case  the  ware- 
houseman used  to  detain  the  oil  till  the 
demand  had  been  satisfied.  The  ship 
having  arrived  from  her  voyage,  in  1 825, 
the  above  course  was  pursued.  The  share 
of  A  was  twenty-nine  tons,  which  was  set 
apart  in  the  warehouse,  with  his  initials  on 
the  casks.  In  January,  1826,  A  became 
bankrupt.  Twenty  tons  of  A's  share 
had  been  delivered  to  him  before  his  bank- 
ruptcy ;  the  remaining  nine  tons  contin- 
ued in  the  warehouse  at  the  time  of  his 
bankruptcy.  In  the  same  month  the  ship's 
husband,  C,  gave  orders  to  the  warehouse- 
man not  to  deliver  to  A  the  remaining  oil, 
as  his  share  of  the  disbursements  had  not 
been  paid.  The  assignees  of  A  brought 
an  action  of  trover  against  C  for  the  resi- 
due of  A's  oil ;  and  the  court  held ,  that 
the  other  part-owners,  under  these  circum- 
stances, had  originally  a  lien  on  it  for  A's 
portion  of  the  disbursements  of  the  ship, 
and  that  this  right  was  not  divested  by 
the  separation  of  his  share  -frOm  the  resi- 
due, and  placing  it  in  casks  marked  with 
his  name,  or  by  the  charge  of  rent  to  him 
for  warehouse-room. 

(y)  Holderness  v.  Shackles,  8  B.  &  C. 
618;  3  M.  &  R.  25;  Heydon  v.  Heydon, 
1  Salk.  392 ;  Chapman  v.  Koops,  3  B.  & 
P.  289  ;  Smith,  Mer.  Law,  28  ;  Taylor  v. 
Fields,  4  Ves.  Jr.  398,  per  Ld.  Mansjldd. 

(z)  Ex  parte  RafBn,  6  Ves.  Jr.  11). 
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'atter  has  no  lien  for  the  surplus  so  paid  by  him.  (a)  But  ex- 
penses paid  by  one  joint  owner,  in  the  repairs  and  alterations 
of  an  estate,  attach  as  a  lien  upon  the  property,  (b)  A  cove- 
nant to  convey  and  settle  particular  lands  —  as,  for  example,  in 
contemplation  of  marriage  —  is  treated  in  equity  as  a  lien  upon 
those  lands,  holding  them,  whatever  hands  they  may  happen  to 
fall  into,  either  by  operation  of  law,  or  by  act  of  party.  We 
apprehend,  however,  that  courts  of  law,  wherever  any  distinc- 
tion remains  between  equity  and  law,  would  regard  such  a 
covenant  as  creating  a  mere  personal  obligation,  (c) 

Lis  pendens,  which  has  something  of  the  effect  of  an  equita- 
ble lien,  operates  in  favor  of  a  party  to  a  suit,  by  preventing  his 
antagonist  from  conveying  his  estate  by  a  valid  title  dm-ing 
the  pendency  of  the  suit.     This  protection  of  the  litigant  from 


(a)  2  Sugd.  on  Vend.  7  Am.  ed.  387 ; 
and  see  CoUinson  v.  Owens,  6  Gill  &  J., 
StansoU  V.  Roberts,  13  Ohio,  148,  and 
McKay  V.  Green,  6  Johns.  Ch.  56,  as  to 
advancing  money  to  enable  a  pnrchaser  to 
complete  the  purchase  ;  Glascock  v.  Glas- 
cock, 17  Tex.  480.  The  plaintiff's  intes- 
tate and  the  defendant  having  taken  a 
bond  for  a  deed  of  real  estate,  and  the 
defendant  having  subsequently  procured 
the  deed  to  be  made  to  him  alone,  tlie 
plaintiff  and  an  assignee  of  the  intestate 
sued  to  recover  the  portion  of  the  estate 
which,  by  mutual  agreement  between  the 
covenantees  of  the  bond,  was  to  be  the 
share  of  the  intestate.  The  defendant 
claimed  to  have  paid  all  the  purchase- 
money,  and  that  he  had  a  lien,  on  the  por- 
tion of  the  estate  demanded,  for  tlie  amount 
advanced  by  him  for  the  intestate,  as  also 
for  monies  expended  by  him  in  the  im- 
provement of  the  estate.  The  Supreme 
Court,  upon  appeal  from  the  court  below, 
held,  that  the  defendant  had  no  lien  for  the 
purchase-money  advanced  by  him  for  the 
intestate ;  that  he  had  a  lien  for  advances 
made  by  him  for  improvements  made  by 
the  authority  of  the  intestate,  but  none  for 
expenditures  subsequently  made  for  im- 
provements, when  he  was  forbidden  to 
make  the  improvements  by  the  rightful 
claimants  of  the  property.  The  decree 
of  the  court  below,  to  put  the  plaintiffs  in 
possession  of  the  portion  of  the  estate 
claimed,  and  making  the  defendant's  de- 
mand for  the  purchase-money  advanced, 
a  simple  administi'ation  debt  against  the 


intestate's    estate,    was     accordingly    af- 
firmed. 

(b)  Dart  on  Vend.  434,  Am.  ed.;  Lake 
V.  Gibson,  1  Eq.  C.  Abr.  291.  In  a  de- 
cree at  the  Rolls,  Triii.  1729,  the  Jlaster 
of  the  Rolls  held,  that,  "  if  two  or  more 
make  a  joint  purchase  of  lands,  and  after- 
wards one  of  them  lays  out  a  considerable 
sum  of  money  in  repairs  or  improvements, 
and  dies,  this  shall  be  a  lien  on  tlie  land, 
and  a  trust  for  the  representative  of  him 
who  advanced  it ;  and  that,  in  all  other 
cases  of  joint  undertaking  or  partnership, 
eitlier  in  trade  or  in  any  other  dealing, 
they  were  to  be  considered  as  tenants  in 
common,  or  the  survivors  as  trustees  for 
those  who  died."  This  doctrine  as  to  ad- 
vances creating  a  lien  on  the  land,  was 
acted  upon  in  Glascock  v.  Glascock,  17 
Tex.  480 ;  also  in  Kennedy  v.  Kennedy, 
3  Ala.  434,  where  it  was  held,  that  a  de- 
fendant, decreed  to  reconvey  one  undi- 
vided moiety  of  land  to  the  complainant, 
had  a  lien  upon  the  land,  by  virtue  of  the 
legal  estate  with  which  he  was  invested, 
for  his  advances  for  improvements,  and 
that  the  court  should  not  enforce  the  exe- 
cution of  the  conveyance  decreed  without 
protecting  this  lien.  See  also,  Hamilton 
V.  Denny,  1  Ball  &  B.  199,  which  main- 
tains the  same  principle  in  the  case  of 
joint  lessees,  where  the  whole  expenditure 
for  renewals  is  paid  by  one,  and  the  others 
reap  the  benefit  of  the  payment. 

(c)  Ereemoult  v.  Dedire,  1  P.  Wms. 
429. 
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the  act  of  aKenation  of  his  adversary,  is  sometimes  based  upon 
,the  fiction  of  law  that  every  person  has  notice  of  what  is  pass-, 
ing  in  the  courts  of  the  country,  (d)  It  may,  however,  with 
more  propriety  be  said  that  it  rests  upon  public  policy ;  for,  in 
some  cases  where  it  operates,  there  is  no  possibihty  that  the 
party  should  have  notice  of  the  pendency  of  the  suit,  (e)  The 
lien  is  not  available  in  England  at  the  present  day,  except 
against  persons  having  actual  notice,  unless  a  record  of  the 
particulars  of  the  suit  be  made  in  a  registry  established  for  that 
purpose  by  statute.  (/)  The  doctrine  of  notice  pendente  lite  is 
also  applied  to  the  special  subject  of  the  suit,  whether  real  or 
personal  property. 

This  doctrine  does  not  apply  in  a  case  where  the  court  has 
no  jurisdiction  over  the  thing  in  controversy  ;  as  where  the  court 
has  jurisdiction  over  the  person  of  the  defendant,  but  not  over 
the  land  which  is  the  subject-matter  of  the  contract.  (§•)  It  has 
been  decided,  that  the  statute  notice  required  in  New  York,  is 


(d)  Worsley  v.  Scarborough,  3  Atk. 
392 ;  Preston  'v.  Tubbin,  1  Vein.  286. 

(e)  Newman  v.  Chapman,  2  Rand.  93, 
per  Green,  "  The  rule  as  to  the  effect 
of  a  lis  pendens  is  founded  on  the  necessity 
of  such  a  rule  to  give  effect  to  the  pro- 
ceedings of  courts  of  justice.  Without  it 
the  administration  of  justice  might,  in  all 
cases,  be  frnstrated  by  successive  aliena- 
tions of  the  property  which  was  the  object 
of  litigation  pending  the  suit,  so  that  every 
judgment  and  decree  would  be  rendered 
abortive  where  the  recovery  of  specific 
property  was  the  object.  This  necessity 
is  so  obvious,  that  there  was  no  occasion 
to  resort  to  the  presumption  that  the  pur- 
cliaser  really  had,  or  by  inquiry  might 
have  had,  notice  of  the  pendency  of  the 
suit,  to  justify  the  existence  of  the  rule. 
In  fact,  it  applied  in  cases  in  which  there 
was  a'  physical  impossibility  that  the  pur- 
chaser could  know,  with  any  possible  dili- 
gence on  his  part,  of  the  existence  of  the 
suit,  unless  all  contracts  were  made  in  the 
ofSce  from  which  the  writ  issued,  and  on 
the  last  moment  of  the  day.  For,  at  com- 
mon law,  tlie  writ  was  pending  from  the 
first  moment  of  the  day  on  which  it  was 
issued  and  bore  teste;  and  a  purchaser,  on 
or  after  that  day,  held  the  property  subject 
to  the  execution  upon  the  judgment  in 


that  suit,  as  the  defendant  would  have 
held  it  if  no  alienation  had  been  made. 
The  Court  of  Chancery  adopted  the  nile, 
in  analogy  to  the  common  law,  but  re- 
laxed, in  some  degree,  the  severity  of  the 
common  law."  "Again,  a  bill  of  discov- 
ery, or  to  perpetuate  the  testimony  of 
witnesses,  ought,  if  all  persons  are  bound 
to  take  notice  of  what  is  going  on  in  a 
court  of  justice,  to  be  notice  to  all  the 
world,  as  much  as  a  bill  for  relief.  But 
these  are  decided  to  be  no  notice  to  any 
purpose  ;  a  proof  that  the  rule  as  to  the 
effect  of  a  lis  pendens  is  one  of  mere  pol- 
icy, confined  in  its  operation  strictly  to 
the  purposes  for  which  it  was  adopted,  — 
that  is,  to  give  effect  to  the  judgment  and 
decrees  of  courts  of  justice,  —  and  that  it 
is  not  properly  a  notice  to  any  purpose 
whatsoever.  The  English  judges  and  ele- 
mentary writers  have  carelessly  called  it 
a  notice,  because,  in  one  single  instance, 
it  had  the  same  effect  upon  the  intei'ests 
of  a  purchaser  as  a  notice  had,  though  for 
a  different  reason.  But  the  courts  have 
not,  in  any  case,  given  it  the  real  force 
and  effect  of  a  notice."  Woodfolk  i). 
Blount,  3  Hey.  147. 

(/)  2  Vict.  ch.  11,  ^  7. 

ig)  Carrington  v.  Brents,  1  McLean, 
167. 
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only  a  means  of  publicity,  and  does  not  affect  the  sufficiency  of 
the  notice  arising  from  the  contents  of  the  bill,  to  charge  a  pur- 
chaser, (h) 

There  is  also  an  equitable  lien  in  favor  of  the  assignee  of  a 
debt,  on  the  money  in  the  hands  of  the  debtor.  In  a  case  like 
this,  the  assent  of  the  debtor  to  the  assignment  is  necessary,  to 
enable  the  assignee  to  sue  at  law ;  but  not  so  in  equity,  (i)  A 
consignor  has  also  an  equitable  lien  on  money  unapplied  by  an 
agent,  or  goods  consigned  to  him  for  some  special  unexecuted 
object.  Here  the  lien  depends  upon  privity  of  property,  and  to 
establish  it,  the  property  must  be  clearly  identified,  or  its  pro- 
ceeds exist  or  be  accessible  in  separate  money,  securities,  or  a 
new  investment,  (j) 


{h]  Griffith  V.  Griffith,  Hoff.  Ch.  15.3. 

(j)  Kow  0.  Dawson,  1  Ves.  331  ;  Ad- 
ams V.  Claxtoii,  6  Ves.  Jr.  226. 

(j)  Taylor  v.  Plumer,  3  M.  &  S.  .562. 
This  was  an  action  of  trover  brought  by 
the  assignees  of  a  stocit-brolvcr  against  the 
defendant,  who  had  intrusted  the  broker 
witli  money  to  be  invested  in  exchequer 
bills.  The  broker,  with  a  design  to  embez- 
zle a  large  portion  of  the  money  so  intrust- 
ed to  him,  invested  that  portion  in  foreign 
securities,  and  left  his  home  with  the  pur- 
pose of  fleeing  the  country.  He  was  pur- 
sued and  overtaken,  and  surrendered  the 
certificates  of  the  securities  so  obtained,  to 
an  agent  of  the  defendant.  Tlie  latter 
caused  them  to  be  sold,  and  retained  the 
proceeds  in  lieu  of  the  mone}'  of  which  lie 
had  been  defrauded.  A  commission  of 
bankruptcy  was  taken  out  against  the  de- 
faulting broker,  and  this  action  was  brought 
by  tlie  assignees  to  recover  the  value  of  the 
securities  thus  surrendered  to  the  dcl'i'ud- 
ant,  as  assets  of  tlie  bankrupt  estate.  The 
case  came  before  the  Court  of  King's 
Bench  upon  the  question  wliether  the 
plaintiffii  were  entitled  wholly  or  in  part 
to  recover,  and  if  neither,  then  a  nonsuit 
to  be  entered.  The  counsel  for  the  defend- 
ant admitted,  that  specific  property  in  the 
possession  of  an  agent,  who  becomes 
bankrupt,  whicli  was  intrusted  to  him  for 
a  special  purpose,  belongs  to  the  principal, 
and  not  to  tlie  representatives  of  the  bank- 
ru]it  agent ;  also,  that  where  the  property 
is  not  tlic  same,  but  has  been  acquired  by 
the  bankrupt  in  lieu  of  the  trust  property, 
and  in  pursuance  of  the  trust,  the  same 
rule  appMes  to  it,  provided  such  property 


is  capable  of  being  ascertained.  But  he 
took  this  distinction,  that  where  the  prop- 
erty had  been  tortiously  acquired  by  the 
agent,  in  fraud  of  the  trust,  there  the  lien 
of  the  principal  was  at  an  end ;  because  he 
could  not,  for  his  own  private  advantage, 
and  to  the  prejudice  of  all  the  other  cred- 
itors, aver  what  has  been  done  in  fraud  of 
his  trust,  to  have  been  done  in  execution 
of  it.  On  tlie  other  side,  this  distinction 
was  denied,  and  the  rule  assorted  to  be 
general,  that  nothing  passed  by  the  assign- 
ment but  what  was  in  equity,  as  well  as 
law,  the  property  of  the  bankrupt.  The 
court  held,  that  no  change  in  the  form  of 
the  property,  so  long  as  it  could  be  identi- 
fied, and  no  act  of  the  agent,  could  divest 
the  owner  of  his  right  thereto,  whether  it 
was  in  the  hands  of  the  agent,  or  of  those 
who  represent  him  in  right.  Lord  Ellen- 
borough,  in  giving  the  judgment  of  the 
court  in  favor  of  the  defendaut,  said  :  "  And 
indeed,  upon  a  view  of  the  authorities,  and 
consideration  of  the  auguments,  it  shows 
that  if  the  property,  in  its  original 
state  and  form,  was  covered  with  a  trust 
in  favor  of  the  principal,  no  change  of  that 
state  and  form  can  divest  it  of  such  trust, 
or  give  the  factor,  or  those  who  reiircsent 
him  ill  right,  any  other  more  valid  claim 
in  respect  to  it,  than  they  respectively  had 
before  such  change.  An  abuse  of  trust 
can  confer  no  rights  on  the  party  alaisingit, 
nor  on  those  who  claim  in  privity  with  him. 
The  argument  which  has  been  advanc- 
ed in  favor  of  the  plaintiffs,  that  the  prop- 
erty of  the  principal  continues  only  so  long 
as  the  authority  of  the  principal  is  pursued 
in  respect  to  the  order  and  disposition  of 
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Another  equitable  lien,  which  depends  upon  privity  of  par- 
ties, is  recognized  in  favor  of  one  for  whom  directions  have  been 
given  to  an  agent  or  consignee,  to  retain  money  or  goods.  In 
this  case,  equity  as  well  as  law  requires  the  assent  of  the  hold- 
er and  the  beneficiary,  in  order  to  enable  the  latter  to  assert  a 
lien  or  to  sue.  For  the  holder  of  the  property  is  not  the  debtor 
but  the  bailee  of  the  owner,  (k)  An  acceptor  or  indorser  of  a 
bill  of  exchange  for  accommodation  of  the  drawer,  has  an 
equitable  lien  on  any  property  of  the  latter  that  may  be  in 
his  hands.  (I)  Trustees  have  a  Uen  upon  the  trust  estate  for 
their  expenses,  but  not  their  agents,  (m) 

In  concluding  this  chapter  on  lien,  we  may  remark  generally, 
that  there  is  no  difference  in  the  rules  of  decision  as  to  liens,  in 
equity  or  in  law,  and  that  a  court  of  equity  will  relieve,  in  a 
case  where  there  is  a  lien  at  law,  if,  from  the  difficulties  attend- 
ant upon  it,  the  parties  are  unable  to  obtain  justice  at  law.  (n) 
We  would  add,  that  the  liens  of  vendors,  carriers,  innkeepers, 
pledgees,  factors,  and  some  others,  have  been  somewhat  con- 
sidered in  previous  chapters,  especially  in  those  on  Bailment, 
Factors  and  Brokers,  Sales,  and  Shipping. 

it,  and  that  it  ceases  when  the  property  is  lows  the  nature  of  the  thing  itself,  as  long 

tortiously  converted  into  another  form  for  as  it  can  be  ascertained  to  be  such,  and  the 

the  use  of  the  factor  himself,  is  mischiev-  right  only  ceases  when  the  means  of  as- 

0U3  in  principle,  and  supported  by  no  au-  certainmen-t  fail,  which  is  the  case  when 

thorities  of  law."     "  It  makes  no  differ-  the   subject  is   turned  into   money,   and 

ence,  in  reason  or  law,  into  what  otherform,  mixed  and  confounded  in  a  general  mass 

different   from   the   original,   the   change  of  the  same  description."     A  nonsuit  was 

may  have  been  made,  whether  it  be  into  ordered  to  be  entered. 

that  of  promissory  notes  for  the  security  (k)  Scott  v.  Porcher,  3  Mer.  652. 

of  the  money  which  was  produced  by  the  {1}  Madden  v.  Kempton,  1  Camp.  12  ; 

sale  of  the  goods  of  the  principal  (as  in  Wilkins  v.  Kasey,  7  T.  R.  711. 

Scott  V.  Sherman,  Willes,  400),  or  into  (m)  Worrall  v.  Harford,  8  Ves.  Jr.  4 ; 

other    merchandise  (as  in    Whitcomb  v.  Murray  v.De  Rottenham,  6  Johns.  Ch.  52. 

Jacob,  Salk.  160);  for  the  product  of,  or  (n)   Weymouth  v.  Boyer,    1    Ves.   Jr 

Bubstitute  for  the  original  thing,  still  fol-  416,  2  Story  Eq.  Jur.  §  1216,  a. 
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CHAPTER  X. 

STAMPS  REQUIRED    BY  THE  EXCISE  LAW. 
Sect  1.  —  Of  the  General  Principles  of  the  Stamp  Law. 

The  Statute  of  the  United  States,  passed  July  1st,  1862, 
Chapter  CXIX,  entitled,  "  An  Act  to  provide  Internal  Revenue 
to  support  the  Government  and  to  pay  Interest  on  the  Public 
Debt,"  establishes  a  comprehensive  system  of  Stamp  Duties, 
embracing  within  its  provisions  almost  aU  the  documents  which 
are  used  in  the  transactions  of  business,  as  well  as  a  great 
variety  of  articles  which  are  the  subject  of  trade. 

It  is  apparent,  on  the  face  of  the  statute,  that  it  was  modeled 
upon  the  English  stamp-acts ;  but  its  provisions  being  some- 
what different  from  those  acts,  in  substance  as  well  as  language, 
the  precedents  established  by  English  litigation,  as  to  construc- 
tion and  application,  can  be  but  of  limited  service  in  adjudicat- 
ing the  questions  which  may  arise  under  our  statute.  So  far 
as  the  terms  of  the  United  States  law  conform  to  the  Enghsh, 
the  decisions  under  the  latter  may  be  referred  to  with  advantage 
in  this  worlc ;  and  more  especially  in  the  infancy  of  our  own  law, 
when  but  few  of  its  provisions  have  been  passed  upon  by  the 
courts  of  this  country. 

The  operation  of  the  English  and  the  American  statutes  upon 
unstamped  instruments,  is  substantially  the  same.  The  Eng- 
lish provision  is,  that  the  unstamped  instrument  "  shall  not  be 
pleaded  or  given  in  evidence  in  any  court,  or  admitted  in  any 
court  to  be  good,  useful,  or  available  in  law  or  equity."  The 
American  statute  provides,  that  such  an  instrument  "  shall 
be  deemed  invalid  and  of  no  effect."  In  both  cases  the  exclu- 
sion deprives  the  document  of  all  power  to  give  a  right  or  create 
an  obligation,  or  sustain  a  defence,  and  precludes  its  use  as  evi- 
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dence  in  support  of  any  action  or  of  any  defence.  The  instru- 
ment is  in  fact  a  nullity  untU  the  appropriate  stamp  be  affixed, 
whether  issued  or  not ;  but  in  cases  where  the  law  permits  the 
stamp  to  be  affixed  subsequently  to  the  issue,  the  effect  of  the 
stamping  is  retroactive,  confeiring  upon  the  document  validity 
from  its  date.  The  doctrine  of  the  retroactive  effect  of  a  stamp, 
has  been  carried  even  further  than  this  in  the  English  cases  ;  it 
having  been  decided,  that  an  unstamped  instrument,  if  it  be  one 
that  can  be  made  available  by  being  stamped,  on  any  terms, 
may  be  the  subject  of  trover,  (a)  In  all  eases  where  the  law 
does  not  permit  the  post-stamping  of  a  document,  we  think  it 
must  be  entirely  certain  that  trover  could  not  be  maintained. 

The  recognized  rule  of  construing  penal  statutes  strictly,  and 
giving  a  liberal  interpretation  to  words  of  exception  contained 
therein,  would  doubtless  be  applied,  by  the  courts  of  this  country, 
to  a  statute  so  directly  penal,  and  so  clearly  in  restraint  of  com- 
mon right  as  the  United  States  Stamp  Laws.  (6)  It  is  a  well- 
settled  principle,  that  every  charge  upon  the  subject  must  be 
imposed  by  clear,  unambiguous  words,  (c)  But  it  is  equally 
certain,  that  no  interpretation  will  be  adopted  which  must  defeat 
the  purpose  of  the  law,  provided  the  language  of  the  statute 
admits,  fairly  and  rationally,  of  an  interpretation  which  sustains 
that  purpose,  (d) 

No  acts  of  parties  in  evasion  of  the  statute  would  be  toler- 
ated by  courts,  such  as  an  agreement  that  the  objection  for 
want  of  a  stamp  should  be  waived,  (e)  or  the  alteration  of  a 
document  by  consent,  to  avoid  the  necessity  of  restamping.  (/) 
But  any  compliance  with  the  requirements  of  the  statute,  that 
are  consistent  with  the  law  itself,  though  less  burdensome  to  the 
party  than  some  other  mode  pointed  out  by  the  law,  would 
probably  be  held  sufficient.     Thus,  a  severance  of  amounts,  or 

(cr' Scott  K.Jones,  4  Taunt.  865;  McLeod  561;    Gurr   v.    Scudds,    11    Exch.    190; 

V.  McGliie,  2  Scott,  jST.  R.  604.  Smith  v.  Spooner,  3  Pick.  229  ;  Sewall  v. 

(6)  1  Blk.  Com.  88,  and  notes  by  Shars-  Jones,  9  Pick.  412;  Sprague  v.  Birdsall, 

wood;    Warrington   v.   Furbor,   8   East,  2  Cow.  419. 

242 ;  Denn  «.  Manefold,  4  B.  &  C.  243  ;  (d)  U.  S.  o.  Wilterberger,  5  Wheat.  76 ; 

Brandling  v.  Barrington,  6  B.  &  C.  467 ;  The  Emily  &  Caroline,   9  Wheat.  388 ; 

Tomkins  v.  Ashby,  6  B.  &  C.  541  ;  XT.  S.  Platte  v.  Routh,  6  Mees.  &  W.  756. 

V.  Gooding,  12  Wheat.  460;   Whitcomb  (e)  Owen  u.  Thomas,  3  Myl.  &  K.  353. 

V.  Rood,  20  Vt.  49.  (/) v.  Lee,  cited  2  Eq.  Cas.Abg. 

(c)  Wroughton t>.  Turtle,  1 1  Mees.  &  W.  414;  Benuison  a.  Jewison,  12  Jur.  48a. 
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a  deduction  from  the  consideration,  for  the  purpose  of  diminish- 
ing the  stamp  duty,  has  been  regarded  as  no  evasion  of  the 
law.  (g) 


SECTION  IT. 

OF   THE   GENERAL   PROVISIONS   OP   THE   STATUTE. 

The  general  provision  of  the  United  States  Statute,  impos- 
ing stamp  duties  upon  instruments,  is  as  follows  :  ''  Sec.  94. 
And  be  it  further  enacted,  that  on  and  after  the  first  day  of  Oc 
tober,  eighteen  hundred  and  sixty-t\vo,  there  shall  be  levied,  col- 
lected, and  paid,  for  and  in  respect  of  the  several  instruments, 
matters  and  things  mentioned  and  described  in  the  schedule 
(marked  B)  hereunto  annexed,  or  for  or  in  respect  of  the  vel- 
lum, parchment  or  paper  upon  which  such  instruments,  matters 
or  things,  or  any  of  them,  shall  be  written  or  printed,  by  any 
person  or  persons,  or  party  who  shaU  make,  sign  or  issue  the 
same,  or  for  whose  use  or  benefit  the  same  shall  be  made,  signed 
or  issued,  the  several  duties  or  sums  of  money  set  down  in  fig- 
ures against  the  same,  respectively,  or  otherwise  specified  or  set 
forth  in  said  schedule." 

It  will  be  seen  by  the  above,  that  the  obligation  to  stamp,  is 
imposed  upon  the  party  making  or  causing  the  instrument  to 
be  made  ;  and  it  would  seem  that  no  stamping  by  any  other 
party  than  the  one  designated,  would  be  a  sufficient  compliance 
with  the  requirement  of  the  law.  Where  there  are  several  par- 
ties who  execute  an  instrument,  it  is  doubtless  sufficient  for  any 
one  of  them  to  affix  the  necessary  stamp ;  and  this  view  is  held 
by  the  U.  S.  Commissioner  of  Internal  Revenue.  (A) 

The  penal  and  invalidating  clause  of  the  act,  in  reference  to 
unstamped  instruments,  is  as  follows : 

(7)  Abraham  v.  Dubois,  4  Camp.  269  ;  agreed  upon  originally ;  the  reduction  har- 

Shephard  v.  Hall,  3  Camp.  180.     In  this  ing  been  made  to  avoid  a  part  of  the  stamp 

case  it  was  held,  that  an  indenture  of  ap-  duty.     Hawkins  v.  Clutterbuck,  2  Car.  & 

prenticeship  was  not  void,  by  reason  of  the  K.  810,  is  to  same  effect, 

premium   being   stated  at  "£19    19s.   6d.  (/()  Boutwell's  U.  S.  Tax  System,  389. 
which  -was  the  sum  paid,  when  £20  was 
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"  Sect.  95.  And  be  it  further  enacted,  That  if  any  person  or 
persons  shall  make,  sign  or  issue,  or  cause  to  be  made,  signed 
or  issued,  any  instrument,  document  or  paper  of  any  kind  or 
description  whatsoever,  without  tne  same  being  duly  stamped 
for  denoting  the  duty  hereby  imposed  thereon,  or  without  hav- 
ing thereupon  an  adhesive  stamp  to  denote  said  duty,  such  per- 
son or  persons  shaU  incur  a  penalty  of  fifty  dollars,  and  such 
instrument,  document,  or  paper,  as  aforesaid,  shall  be  deemed 
Invalid  and  of  no  effect." 

The  terms  "  make  sign  or  issue,"  in  the  above  section,  and 
elsewhere,  where  used  in  the  statute,  are  doubtless  to  be  under- 
stood in  a  collective  and  not  in  an  alternative  sense,  with  refer- 
ence to  the  obligation  of  affixing  the  proper  stamp.  Otherwise, 
no  instrument  could  be  valid  if  the  party  signed  it  without  first 
affixing  the  stamp,  which  cannot  be  the  meaning  of  the  law. 
The  word  "  make "  is  to  be  understood  in  its  legal  sense,  as 
applied  to  instruments,  as  including  both  the  signing  where 
signing  is  necessary,  and  the  delivery  or  issue,  for  use.  An 
instrument  is  not  "  made  "  so  as  to  be  of  any  binding  effect, 
until  it  is  delivered ;  it  then  becomes  complete  for  all  the  pur- 
poses for  which  it  was  intended  and  is  adequate ;  and  the  law 
fixes  upon  the  period  of  this  completion,  as  the  proper  time  for 
affixing  the  stamp.  This  view  of  the  meaning  of  these  terms 
is  put  forth  by  the  Commissioner  of  Internal  Kevenue,  in  his 
instructions  as  to  the  appHcation  of  the  law.  (i) 

The  question  as  to  who  is  to  bear  the  expense  of  the  stamps 
required  upon  any  instrument,  whether  the  party  making  or  the 
one  receiving  it,  is  not  settled  in  terms  by  the  statute.  In  the 
absence  of  any  agreement  between  the  parties  as  to  this  matter, 
we  presume  that  the  courts  would  decide  that  the  expense 
should  be  borne  by  the  maker ;  since  the  duty  of  affixing,  and 
the  penalty  for  neglecting  so  to  do,  are  imposed  upon  him,  and 
not  upon  the  receiver. 

By  an  amendment  to  the  statute,  contained  in  the  act  of 
March  3d,  1863,  it  is  provided,  that  no  instrument  made  prior 
to  the  first  day  of  June,  1863,  without  being  duly  stamped, 

(i)  Boutwell's  TJ.  S.  Tax  System,  387. 
VOL.  III.  19 
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shall,  for  that  cause,  be  deemed  invalid  or  of  no  effect ;  but  the 
same  may  be  admitted  and  used  as  evidence  in  any  court,  upon 
the  proper  stamp  being  affixed  thereto  by  the  person  desiring  to 
use  the  instrument.  But  this  amendment,  suspending  the  inva- 
lidity of  any  unstamped  instrument  issued  between  the  first  day 
of  October,  1862,  and  the  first  day  of  June,  1863,  does  not  sus- 
pend tho,  penalty  for  issuing  the  instrument  without  a  stamp, 
and  the  maker  would  still  be  liable  to  a  prosecution  therefor, 
though  the  invalidity  were  healed  by  post-stamping. 

The  duty  of  effectually  cancelling  an  adhesive  stamp,  so  that 
it  may  not  be  again  used,  is  imposed  upon  the  person  using  or 
affixing  the  same ;  (j)  and  a  forfeit  of  fifty  dollars  is  imposed 
upon  any  person  fraudulently  making  use  of  an  adhesive  stamp 
without  canceUing  it.  (k)  We  apprehend  that  this  penalty  ap- 
plies more  especially  to  the  maker  of  the  instrument ;  it  is,  how- 
ever, possible  that  its  application  may  be  extended  so  as  to 
include  any  person  who  receives  and  uses  an  instrument  with 
an  uncancelled  adhesive  stamp.  The  object  of  the  provision  is 
to  prevent  fraud  upon  the  revenue,  by  the  re-use  of  a  stamp 
which  has  once  done  its  office  ;  and  the  receiver  of  an  instru- 
ment bearing  an  uncancelled  stamp  may  as  effectually  promote 
such  fraud,  by  using  without  cancelhng  it,  as  the  one  who  first 
sends  it  forth.  As  the  language  of  the  statute  may  be  sufficient- 
ly broad  to  cover  any  person  who  makes  use  of  an  uncancelled 
stamp,  by  relying  upon  it  to  denote  a  revenue  duty,  and  as  such 
a  use  would  come  within  the  mischief  of  the  law,  it  is  not 
certain  that  the  application  of  the  penalty  may  not  be  thus 
broad.  If  this  view  be  correct,  no  person  can  safely  receive  and 
use  an  instrument  bearing  an  uncancelled  stamp. 

The  validity  of  an  instrument  is  not  affected  by  not  can- 
celling the  stamp,  under  our  statute.  By  the  English  stat- 
utes the  effect  is' otherwise  ;  an  instrument  with  an  uncanceUed 
adhesive  stamp  upon  it,  being  as  unavailable  for  any  purpose, 
as  one  that  is  unstamped.  ( I)  This  difference  in  the  conse- 
quences of  non-cancelling,  makes  the  question  as  to  whose  duty 
it  is  to  cancel  the  stamp,  one  of  comparatively  little  importance. 

{  ;■)  5  99,  Act  July  1,  1862.  Vic,  c.   Ill,  §  12  ;   Pooley  v.  Brown,  1 

ik)  i  99,  Act  ,July  1,  1862.  Cora.  B.  566. 

[l)  17  &  18  Vic.  c.  83,  §  3;  23  &  24 
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The  initials  of  the  maker  and  the  date  of  cancelling,  borne 
upon  the  stamp,  would  be  of  some  service  in  showing  that  the 
stamp  was  afSxed  at  the  proper  time ;  but  if  the  proper  stamp 
be  upon  the  instrument,  whether  cancelled  or  not,  we  see  not 
how  any  court  in  this  country  can  refuse  to  receive  the  instru- 
ment, as  valid  and  effective,  since  the  law  does  not  expressly 
repudiate  it.  The  question  whether  the  stamping  was  done  at 
the  proper  time,  could  probably  be  raised,  whether  the  stamp 
was  cancelled  or  not ;  but  we  apprehend  that  in  either  case  the 
burden  of  proof  would  be  upon  the  party  alleging  the  objection. 

By  Sect.  107  of  the  statute,  the  manufacturers  and  dealers  in 
proprietary  medicines  and  preparations,  perfumery,  cosmetics, 
playing  cards,  and  other  articles  enumerated  in  schedule  C, 
are  required  to  affix  an  adhesive  stamp  to  the  packages  in  which 
the  articles  are  exposed  for  sale,  under  a  penalty  of  ten  doUars  for 
neglect  so  to  do.  By  a  subsequent  amendment,  this  provision 
was  declared  to  be  in  force  on  and  after  the  first  day  of  Sep- 
tember, 1862.  By  the  amendatory  act  passed  March  3,  1863, 
it  is  declared,  that  any  person  who  shall  offer  for  sale  any  of  the 
articles  named  in  schedule  C,  after  the  first  day  of  September, 
1863,  whether  the  articles  so  offered  are  imported,  or  are  of 
foreign  or  domestic  manufacture,  shall  be  deemed  the  manufac- 
turer thereof,  and  subject  to  all  the  duties,  liabilities,  and  penal- 
ties, in  said  act  imposed,  in  regard  to  the  sale  of  such  articles, 
without  the  use  of  the  proper  stamp  or  stamps  as  in  said  act 
required. 

All  the  provisions  of  the  statute  relating  to  dies,  stamps,  adhesive 
stamps,  and  stamp  duties,  except  where  manifestly  inapplicable, 
extend  to  and  include  aU  the  articles  of  schedule  C  subject  to 
stamp  duties,  and  to  the  requirements  in  relation  thereto.  Pri- 
vate stamps  are  allowed  to  such  proprietors  of  these  articles  as 
may  choose  to  adopt  them,  in  lieu  of  the  general  revenue  stamp 
provided  for  that  purpose  by  the  government.  The  general 
revenue  stamp,  if  used,  must  be  cancelled  in  the  same  way  as 
the  stamp  provided  for  documents ;  namely,  by  marking  the 
initials  of  the  party  using  it,  and  the  date  of  cancellation, 
across  the  face  of  the  stamp.  The  proprietary  or  private  stamps 
are  to  be  in  the  shape  of  labels,  and  the  mode  provided  by  the 
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act  for  cancelling  them,  is,  by  so  affixing  the  label  to  the  package, 
that  in  opening  the  same  or  using  the  contents  therof,  the  stamp 
shall  be  effectually  destroyed.  The  forfeit  for  not  cancelling  a 
general  revenue  stamp,  is  fixed  by  the  same  provision  in  Sect 
99,  that  relates  to  the  fraudulent  use  without  cancelling  of 
document  stamps.  The  provision  (in  a  subsequent  part  of  the 
same  section)  as  to  the  penalty  for  not  properly  affixing  the 
proprietary  stamp,  so  that  it  will  be  destroyed  by  opening  or 
using  the  package  upon  which  it  is  placed,  is  somewhat  obscure. 
The  words  of  the  provision  are  as  follows :  "  That  in  aU  cases 
where  such  stamp  is  used,  instead  of  his  or  their  writing  his  or 
their  initials  and  the  date  thereon,  the  said  stamp  shaU  be  so 
affixed  to  the  box,  bottle,  or  package,  that  in  opening  the  same, 
or  using  the  contents  thereof,  the  said  stamp  shall  be  effectually 
destroyed ;  and  in  default  thereof  shall  be  liable  to  the  same 
penalty  imposed  for  neglect  to  affix  said  stamp  as  herein  before 
prescribed  by  this  act."  Now  there  is  no  penalty  "  before  pre- 
scribed "  or  "  imposed  "  for  neglect  to  affix  a  proprietary  stamp, 
the  penalty  for  such  neglect  being  in  a  subsequent  section  of 
the  act ;  namely,  the  107th,  which  provides  that  no  person  shall 
make,  prepare  and  sell,  or  remove  for  consumption  or  sale,  the 
articles  enumerated  in  schedule  C,  without  affixing  thereto  an 
adhesive  stamp  or  label,  "  and  in  default  thereof  shall  incur  a 
penalty  of  ten  dollars."  As  the  '■'■forfeit "  for  not  cancelling  a 
revenue  stamp  is  fifty  dollars,  it  is  a  matter  of  some  importance 
to  determine  whether  the  act  is  to  be  coristrued  as  applying  that 
"  forfeit "  as  the  penalty  for  the  non-canceUing  of  a  proprietary 
stamp,  or  the  smaller  penalty  of  ten  dollars.  There  may  be 
some  reason  in  fixing  a  less  penalty  in  the  case  of  non-can- 
ceUing  a  proprietary  stamp,  than  in  that  of  a  general  revenue 
stamp,  founded  on  the  more  limited  use  to  which  the  former  could 
be  put  for  fraudulent  purposes  ;  and  this  consideration,  together 
with  the  use  of  the  word  "  penalty  "  instead  of  "  forfeit,"  might 
lead  to  the  conclusion  that  the  fair  construction  of  the  statute 
should  be,  to  impose  a  penalty  of  ten  dollars  only  for  not  prop- 
erly affixing  a  proprietary  stamp. 
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SECTION  III. 

WHAT   DOCUMENTS  MAT   BE  POST-STAMPED. 

In  view  of  the  invalidity  of  all  unstamped  documents,  it  is 
of  some  consequence  to  determine  what  documents  may  be 
rendered  valid  by  post-stamping.  Under  the  English  stamp 
acts  almost  all  documents  made  at  home,  with  the  exception  of 
bUls,  notes,  receipts  and  policies,  may,  though  unstamped  when 
made,  or  stamped  with  an  insufficient  stamp,  be  properly  stamped 
on  payment  of  the  regular  duty  and  the  penalty  provided  by 
law.  (k)  In  this  respect  there  is  a  wide  difference  between  the 
English  laws  and  our  own,  there  being  in  the  latter  no  perma- 
nent provision  made  for  stamping  any  home-made  instrument 
after  it  is  issued. 

As  has  already  been  stated,  any  instrument  made  prior  to 
June  1st  1863,  that  is  liable  to  a  stamp,  may  be  post-stamped, 
and  thus  rendered  available  in  court  for  any  purpose.  By  Sec. 
101,  bills  of  exchange,  drafts  or  orders  drawn  or  purporting  to 
be  drawn  abroad,  but  payable  in  the  United  States,  may  be 
stamped  before  use  in  this  country;  and  by  Sec.  6,  of  the 
amendatory  act  of  March  3d,  1863,  any  document  of  any  kind, 
made  or  purporting  to  be  made  in  any  foreign  country,  to  be 
used  in  the  United  States,  is  liable  to  the  same  duty  as  similar 
documents  made  or  issued  in  this  country,  and  may  be  stamped 
by  the  party  using  it,  at  any  time  before  such  use.  This  provi- 
sion would  doubtless  authorize  the  stamping  of  bills  drawn  and 
payable  abroad,  but  received  in  this  country  for  negotiation. 
It  might  also,  by  a  liberal  construction  of  the  terms  "  any  foreign 
country,"  authorize  the  post-stamping  of  any  documents  made 
at  sea.  (l)     These  are  the  only  provisions  which  authorize  post- 


Ik)  3  Chitt/sSlats.  2  Ed.  1207;   Beck-     v.  Jones,  1   Mad.  &  Gel.  267;   Owen  u. 
with  V.  Benner,  6  C.  &  P.  681  .  Chervet     Thomas,  3  Myl.  &  K.  353. 

(/)  Ximenes  v.  Jaques,  1  Esp.  311. 
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stamping,  and  no  document  that  does  not  fall  under  one  or  the 
other  of  them,  can  be  post-stamped. 


SECTION    IV. 

OF   THE    DUTY    ON    CONTRACTS    NOT    SPECIFIED. 

By  the  broad  terms  of  Schedule  B,  all  agreements  or  con- 
tracts other  than  those  specified  in  the  schedule,  are  liable  to 
a  stamp  of  five  cents  for  every  sheet  or  piece  of  paper  on  which 
the  same  shall  be  written.  No  agreement  not  before  required 
to  be  in  writing  need  be  so  in  consequence  of  this  statute,  with 
the  single  exception  of  contracts  concerning  the  loan  or  sale  of 
specie ;  but  any  agreement  that  is  in  writing,  whether  by  choice 
of  the  parties,  or  from  the  general  requirements  of  law,  must  be 
stamped. 

The  Bnghsh  act  makes  an  agreement  liable  to  a  stamp,  only 
"  where  the  matter  thereof  shall  be  of  the  value  of  ,£20,  or  up- 
wards," but  includes  in  the  specification  any  minute  or  memo- 
randum of  an  agreement,  whether  the  same  is  only  evidence  of 
a  contract,  or  obligatory  upon  the  parties  from  its  being  a  writ- 
ten instrument.  By  the  same  act,  a  memorandum,  letter,  or 
agreement  for  the  sale  of  goods,  wares,  or  merchandise,  is  ex- 
empt from  duty,  (m) 

As  to  what  constitutes  an  agreement  within  the  meaning  of 
the  stamp  laws,  it  may  be  sufficient  to  say,  that  it  miist  be  an 
undertaking,  between  two  or  more  parties,  for  the  doing,  or  the 
not  doing,  of  some  particular  thing,  (w)  The  rule  as  to  agree- 
ments that  are  subject  to  the  stamp  law  was  stated  as  follows, 
by  Baron  Parke,  in  an  English  case  :  "  Such  memorandums 
only  require  to  be  stamped  as  would  be  evidence  against  both 
the  contracting  parties  (per  Erskine,  J.,  in  Vaughton  v.  Brine, 
1  M.  &  G.  559),  though  I  incline  to  think  the  more  correct 
definition  to  be,  that  a  written  instrument,  to  come  within  the 

[m]  55  Geo.  3,  ch.  184 ;  13  &  14  Vict.         (n)  See  Vol.  i.  p.  6. 
ch.  9? 
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terms  of  this  clause  of  the  stamp-act,  must  have  been  made 
with  the  intention  of  containing  in  itself  the  terms  of  an  agree- 
ment between  the  parties."  (o) 

There  is  a  diflFerence  between  an  agreement  and  a  simple  ac- 
knowledgment upon  which  the  law  will  imply  a  promise  to 
pay,  the  latter  being  held  not  to  require  an  agreement  stamp. 
Thus,  in  the  case  of  an  I.  O.  U.,  offered  in  evidence  without  a 
stamp,  the  court  admitted  it,  on  the  ground  that  it  was  not  an 
agreement.  ( p)  But  it  was  held,  that  such  a  document,  with  the 
addition  of  words  representing  that  the  amount  was  to  be  paid 
on  a  certain  day,  required  either  an  agreement  or  a  promissory- 
note  stamp,  (q)  So  a  mere  acknowledgment  of  having  received 
funds  for  a  particular  purpose,  does  not  require  an  agreement 
stamp.  (/•)  An  acknowledgment  that  another  party  has  accepted 
a  bill  for  the  accommodation  of  the  drawer,  which  the  latter 
agrees  to  provide  for  at  maturity,  is  held  not  to  require  an  agree- 
ment stamp,  (s)  In  this  case  the  court  held,  that  the  paper 
amounted  to  an  acknowledgment  only,  as  the  obligation  ex- 
pressed therein  was  nothing  more  than  what  the  law  would 
imply  without  any  such  stipulation. 

It  has  also  been  decided,  that  a  mere  proposal  not  acted  upon, 
does  not  require  an  agreement  stamp,  in  order  to  its  admission 
as  evidence  in  an  action  upon  a  contract  relating  to  the  same 
subject,  (t) 

Where  the  contract  arises  from  an  offer  in  writing,  and  there 
is  a  parol  acceptance,  as  by  complying  with  the  proposed  terms, 
the  entire  contract  is  not  in  writing,  and  cannot  be  stamped,  (u) 
So  a  document  signed  by  a  tenant,  requesting  the  bailiff  in  pos- 
session to  go  out  for  a  certain  time  and  forbear  to  sell,  and  if 
the  rent  should  not  be  paid,  agreeing  to  let  him  resume  posses- 
sion, and  deal  with  the  goods  as  if  then  distrained,  was  held 
not  to  require  a  stamp,  being  a  mere  license,  (v)     Under  the 

(o)  Knight  w.  Barber,  16  M.  &  W.  70.  326;    Penniford  ti.   Hamilton,   2    Stark. 

(p)  Per   Lord  Ahinqer,  in  Beecliing  v.  475  ;  Edgar  v.  Blick,  1  Stark.  464  ;  Drant 

Westbrook,  8  M.  &  W.  411.  v.  Brown,  3  B.  &  C.  66.5,  5  D.  &  K.  582 

(17)  Brooks  V.  Elkins,  2  M.  &  W.  74.  Clay  v.  Crofts,  20  L.  J.  Exch.  361. 

(r)  Watkins  w.  Hewlett,  3  Moore,  211,  (u)  Chaplin  u. '  Clarke,  4  Exch.  403 

1  Bro.  &  B.  1.  Moore  v.  Garwood,  4  Exch.  681. 

(s)  Notley  v.  Webb,  5  C.  B.  834.  (u)  Fishwick  v.  Milncs,  4  Exch.  826 

(tt  Doe   V.  Cartwright,-  3  B.  &   Aid.  Pyle  v.  Partridge,  16  M.  &  W.  20. 
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English  statutes,  any  memorandum  which  contains  the  evi- 
dence of  an  agreement,  although  not  signed,  is  held  to  require 
a  stamp,  (w)  But  in  the  absence  of  any  provision  in  our  stat- 
ute, as  to  stamping  a  memorandum  or  minute  of  an  agreement, 
we  are  inclined  to  think,  that  an  unsigned  memorandum  or 
minute  might  be  used  as  evidence  in  the  courts  of  this  country, 
though  not  stamped. 

An  agreement  to  receive  a  debt  by  instalments,  and  upon  the 
last  instalment  being  paid,  to  give  a  receipt  in  full  of  all  de- 
mands, has  been  held  to  require  a  stamp,  (x)  An  assignment 
of  a  patent  right  is  not  regarded  as  an  agreement  by  the  Com- 
missioner of  Internal  Revenue,  but  as  liable  to  a  certificate 
stamp  of  five  cents,  (y) 

A  document  in  the  handwriting  of  one  party,  and  signed  by 
the  other,  whereby  the  latter  agreed  to  do  certain  work,  has 
been  held  to  be  more  than  a  mere  proposal,  and  to  require  a 
stamp  under  the  English  law.  (s)  Probably  the  same  rule 
would  be  held  under  the  United  States'  statute. 

Whether  an  acknowledgment  in  writing,  made  for  the  pur- 
pose of  preventing  the  operation  of  the  statute  of  limitations, 
would  require  a  stamp,  may  be  questionable.  By  the  English 
law  such  an  acknowledgment  or  promise  is  specially  exempted 
from  stamp  duty,  (a)  But  if  terms  are  imported  into  the  in- 
strument which  give  it  the  force  of  a  promissory  note,  it  is  held 
to  be  liable  to  duty  as  such,  (b)  As  it  would  be  almost  impos- 
sible to  frame  such  an  acknowledgment,  so  that  it  would  not 
be  construed  into  an  agreement,  and  there  being  no  exemption 
of  an  instrument  of  this  character  in  our  statute,  it  would  be 
advisable  to  stamp  it  as  an  agreement. 

A  new  agreement  indorsed  on  a  stamped  agreement,  if  it 
vary  the  terms  of  the  latter,  will  require  a  new  stamp ;  and  as 
the  original  terms  are  superseded  by  the  new,  if  the  new  agree- 
ment be  unstamped,  the  plaintiff"  cannot  recover  upon  either,  (c) 


(iv)  DufRlI  V.  Spottiswoode,  3  C.  &  P.  («)  9  Geo.  4,  c.  14,  <j  8. 

435;  Stephens  v.  Lowe,  9  Bing.  32.  (6)  Jones  v.  Ryder,  4  M.  ftW.  32. 

(.r)  Kemon    v     Hayward,    2    A.   &  E.  (i)   Keed  v.  Dwre,  7  B.  &  C.  Ml  ;  Ba- 

666.  con  V.  Simpson,  3  M.  &  \V.  78  ;  Tlinmis 

(j/)  Boutwell's  U.  S.  Tax  System,  393.  v.  ISird,  9  M.  &  W.  68  ;  Carpentei- 1.  Bui 

(2)  Hegarty  v.  Milne,  14  C.B.  627.  ler,  2  M.  &  Rob.  298. 
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If,  however,  the  alteration  of  the  terms  is  made  while  the  agree- 
ment is  in  fieri,  a  second  stamp  will  not  be  necessary,  (d) 

Any  instrument  may  be  altered  or  added  to,  by  consent  of 
parties,  without  the  requirement  of  a  new  stamp,  where  it  is 
merely  to  correct  a  mistake,  (e)  or  where  it  has  not  discharged 
its  functions,  (/)  or  where  no  new  subject  is  introduced,  and 
also  where  the  matter  of  it  is  stiU  in  fieri,  (g)  But  such  an 
alteration,  even  on  account  of  mistake,  cannot  be  made  unless 
the  parties  have  consented,  (h)  When  a  stamped  document 
has  once  been  issued,  made,  or  executed,  and  delivered  in  a  per- 
fect form  and  as  a  valid  security  or  instrument,  any  material 
alteration,  by  addition  or  otherwise,  will  render  the  stamp  of  no 
effect.  It  is  obvious  that  two  questions  may  arise,  as  to  the 
validity  of  a  stamped  instrument  that  has  been  altered,  —  first, 
as  to  the  effect  of  the  alterations  upon  the  instrument  itself ; 
and,  secondly,  as  to  their  effect  upon  the  stamp.  If  the  altera- 
tions are  of  such  a  character  as  to  destroy  the  instrument  itself, 
the  question  as  to  the  stamp  does  not  arise ;  but  if,  under  the 
general  law,  the  altered  document  is  stiU  valid,  the  question 
whether  the  stamp  applies  to  it,  or  not,  is  to  be  determined  by 
the  consideration,  whether  such  altered  document  is  the  original 
instrument  to  which  the  stamp  was  affixed,  or  a  new  one  by 
reason  of  the  alterations,  and  therefore  void  for  not  being  again 
stamped,  (i) 

A  notice  may  contain  the  terms  of  an  agreement,  and,  as 
such,  be  liable  to  a  stamp.  Thus,  a  notice  signed  by  partners, 
stating  that  they  had  agreed  to  dissolve  partnership,  was  sent  to 
a  newspaper  for  publication.  Upon  the  original  of  this  notice 
being  offered  as  evidence  of  the  agreement  to  dissolve,  it  was 
held  to  be  inadmissible  for  want  of  a  stamp,  (j )  But,  in  an- 
other case,  an  original  notice,  stating  that  a  partnership  had 
been  dissolved,  was  determined  not  to  be  an  agreement  for  a 


(d)  Spicer  v.  Burgess,  1   C,  M.  &  R.         (i)  Rogers  v.  McCarthy,  3  Esp.  106 
129  ;  Peate  o.  Dicken,  1  C,  M.  &  R.  422.  London  &  B.  R.  Co.  o.  Faircloiigh,  2  M 

(e)  Kershaw  v.  Cox,  3  Esp.  246.  &  G.  674 ;  Hill  o.  Patten,  8  East,  373 
(  f)  Callow  V.  Lawrence,  3  M.  &  S.  95.  and  see  French  v.  Patten,  9  East,  351 
(g)  Webber  v.  Haddocks,  3  Camp.  1.  (j)  May  v.  Smith,  1  Esp.  283 

(A)  Perring  v.  Hone,  2  Car.  &  V.  401 ; 
12  Moore,  13.5. 
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dissolution,  but  a  mere  recital  that  it  had  already  taken  place, 
and  therefore  admissible  in  evidence  to  prove  the  former  part- 
nership without  being  stamped,  (k) 

A  request  does  not  amomit  to  an  agreement,  so  as  to  require 
a  stamp,  (l)  And  under  the  English  statutes  it  is  held,  that 
neither  an  undertaking  to  do  work  at  a  price  to  be  fixed  by 
somebody  else,  (?»)  a  letter  promising  marriage,  (w)  nor  an 
undertaking  to  pay  interest-money,  requires  an  agreement- 
stamp,  (o)  A  letter  of  appropriation  of  payment,  though  irre 
vocable,  does  not  require  an  agreement-stamp,  (p)  An  under- 
taking to  indemnify  bail  is  held  to  be  an  agreement,  under  the 
English  statutes,  and  would  doubtless  be  regarded  so  under 
ours,  (q)  A  promise  to  pay  money,  the  amount  being  entirely 
uncertain,  is  held  to  be  properly  stamped  as  an  agreement,  (r) 

Where  there  are  several  distinct  agreements  or  contracts  in 
the  same  instrument,  there  must  be  distinct  stamps  for  each 
one  of  them  ;  and  this,  whether  all  be  original  and  independent, 
or  some  be  leading,  and  others  collateral  and  accessory.  Thus, 
it  has  been  held,  that  a  contract  for  the  purchase  of  several  lots 
of  goods,  at  separate  prices,  requires  several  stamps,  (s)  And, 
on  the  same  principle,  where  parties,  by  a  stamped  agreement, 
entered  into  a  wager,  and  then,  by  an  endorsement  made 
thereon,  agreed  that  the  stake  should  be  doubled,  two  stamps 
were  held  to  be  necessary,  [t)  If  a  paper  be  produced  with  a 
single  stamp,  and  it  appears  to  have  contained  originally  two 
distinct  agreements,  one  of  which  is  erased,  the  stamp  will  be, 
prima  facie,  sufficient ;  and  it  is  for  the  opposite  party  to  show 

(t)  Jenkins  v.  Elizard,   1   Stiuk.  418;  arrangement  was  made  at  tlio  instance  of 

Wholdon  V.  Matlicws,  2  Cliit.  399.  the  plaintiff,  wlio  was  a  party  thereto.    The 

[l]   Vollans   V.  Fletcher,   11   Jur.   416;  principal  having  become  bankrupt  before 

Willcy  V.  Parratt,  3  Exch.  211.  the  acceptance.^  fell  due,  the  defendant  re- 

(m)  Rowland  v.  Lazarus,  1  Fos.  &  Fin.  fused  to  pay  the  proceeds  of  the  goods  to 

46tj.  the  plaintiftj  and  surrendered  them  to  the 

(h)  Orford  v.  Cole,  2  Stark.  351.  assignees.     The  court  held,  that  the  letter 

(o)  Temple  v.  Steinau,  8  E.xch.  622.  of  assignment  was  irrevocable  without  the 

{p)  Walker   v.  Kostron,  9    M.  &  W.  consent  of  all  parties,  and  that  it  did  not 

41 1.     In  this  case  the  defendant,  a  factor,  require  a  stamp,  either  as  an  inland  bill, 

had  received  and  assented  to  a  letter  from  or  as  an  agreement. 

his   principal,  appropriating  the  proceeds  (7)  Wrigley  t).  Smith,  5  B.  &  Ad.  1117. 

of  certain  goods,  tlien  in  the  hands  of  the  (r)  Smith  i-.  Nightingale,  2  Stark.  375. 

factor  and  belonging  to  the  principal,  to  (s)   Watling  u.  Horwood,  12  Jur.  48. 

the  payment  of  several  a(ceptanccs  which  (()  Robsou  v.  Hall,  Peake,  128. 

the  principal  owed  to  the  plaintiff.     This 
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that  both  the  agreements  were  on  the  paper  at  the  time  the 
stamp  was  affixed,  (u) 

Where  several  parties  sign  an  agreement  for  one  common 
purpose,  though  the  interest  of  each  be  separate,  and  their  obli- 
gation be  several,  but  one  stamp  is  required.  Thus,  an  agree- 
ment by  several  persons  to  subscribe  to  a  common  fund,  in 
definite  sums  as  to  each,  is  held  to  be  subject  to  a  single  stamp 
only,  {v)  So  in  the  case  of  an  agreement  relative  to  prize- 
shares,  though  several  as  to  each  person,  but  one  stamp  is 
necessary ;  (w)  or  for  the  reference  of  an  insurance  cause  to 
arbitration,  the  underwriters  who  sign  having  a  community 
of  interest  in  the  matter,  (x) 

"Where  a  paper  contains  contracts  by  several  persons,  relative 
to  different  things,  and  bears  but  one  stamp,  the  paper  may  be 
read  as  to  that  part  of  it  to  which  the  stamp  is  exclusively  ap- 
plicable, if  the  circumstance  of  juxtaposition  to  the  signature 
of  the  party  relying  upon  that  part  will  justify  the  supposition 
that  the  stamp  is  applicable  to  his  signature,  (y)  In  the  ab- 
sence of  any  controlling  considerations,  the  stamp  will  be 
regarded  as  applicable  to  the  party  first  executing  the  instru- 
ment, (z) 

An  agreement  or  contract  is  sometimes  evidenced  by  a  series 
of  letters  between  the  parties,  and  in  this  case  the  English  stat- 
utes provide,  that  it  shall  be  sufficient  if  one  of  such  letters  be 
stamped  with  the  prescribed  agreement-stamp.  The  United 
States  Statute  contains  no  such  provision ;  and  as  it  is  required 


(«)  Ramsbottom  v.  Davis,  4  M.  &  W.  1  Marsh.  525.     All  the  undenvriters  on  a 

584 ;  Peate  v.  Dicken,  1  C,  M.  &  R.  422 ;  marine  policy  agreed  by  one  instrument, 

Waddington  v.  Francis,  5  Esp.  182.  having  only  one  stamp,  to  refer  the  ques- 

(o)  Davis  V.  Williams,  13  East,  232.  tion  in  dispute  between  them  and  the  in- 
Several  persons  signed  an  agreement  to  sured  to  arbitration.  It  was  held,  that  one 
subscribe  different  sums  for  the  purpose  stamp  was  sufficient,  as  all  parties  had  a 
of  building  a  wet  dock,  as  follows  ;  "  We,  community  of  interest  in  the  matter  in- 
whose  names  are  hereunto  set,  agree  to  sured ;  all  had  an  interest  in  its  preserva- 
subscribe  the  snms  against  our  names,"  tion  ;  and  none  would  be  answerable  so 
&c.  It  was  held  to  be  liable  to  stamp-  long  as  it  remained  secure  ;  and,  Ihougli 
duty  as  a  single  instrument,  although  each  was  answerable  only  for  his  own 
operating  separately  as  to  each  person,  subscription  in  a  court  of  law,  all  were 
Bowen  v.  Ashley,  1  B,  &  P.  N.  R.  274  ;  alike  interested  in  the  subject-matter. 
Cook  V.  Jones,  15  East,  237.  (y)  Doe  v.  Day,  13  East,  241. 

(w)  Baker  v.  Jardine,  13  East,  235,  n.  (z)  Rex  v.  Reeks,  2  Ld.   Ray.  1445; 

(b) :  lb.  238,  n.  (a)  Perry  v.  Bouchier,  4  Camp.  80. 

(t)  Goodson  V.  Forbes,  6  Taunt.  171  ; 
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that  agreements  shall  be  stamped  at  the  rate  of  five  cents  for 
every  sheet  or  piece  of  paper,  we  presume  that  every  letter 
which  is  essential  to  establish  the  terms  of  the  agreement,  or 
contract,  must  bear  its  appropriate  stamp. 

If  a  contract  be  void  for  want  of  a  proper  stamp,  an  action 
may  be  had  upon  the  common  counts,  and  the  plaintiff  may 
recover,  if  he  can  prove  his  claim  without  the  aid  of  the  un- 
stamped writing,  (a)  And  when  a  plaintiff  has  proved,  by  wit- 
nesses, a  case  of  implied  or  oral  contract,  he  cannot  be  non-suited 
by  the  defendant's  producing  an  unstamped  written  instrument, 
purporting  to  contain  the  terms  of  the  contract,  (b)  But  if  the 
existence  of  the  unstamped  written  contract  be  brought  out  on 
the  cross-examination  of  a  witness  for  the  plaintiff,  it  seems 
that  the  latter  will  be  non-suited ;  the  absence  of  the  writing 
being  thus  made  an  inherent  defect  in  his  case,  which  it  is  in- 
cumbent on  him  to  get  over,  (c) 


SECTION    V. 

STAMPS   ON   BILLS,   NOTES,   CHECKS,   AND   MONEY   0EDEE9. 

On  any  bank  check,  draft  or  order,  for  the  payment  of  any 
sum  of  money  exceeding  tw^enty  dollars,  drawn  upon  any  bank, 
company,  or  person,  at  sight  or  on  demand,  the  law  requires  a 
two  cent  stamp  to  be  affixed  and  cancelled  by  the  maker  before 
issue.  Any  order  for  the  payment  of  a  sura  exceeding  twenty 
dollars,  no  time  of  payment  being  specified,  would  probably  be 
rightly  stamped  as  a  demand  order;  on  the  principle  that  a 
promise  to  pay  money,  not  specifying  time,  is  held  to  be  a 
promise  to  pay  on  demand,  (d)     K,  however,  there  were  any 

[a]  Alvcz   V.   Hodgson,  7  T.  R.  241.  Wilson  f.  Kennedy,  1  Esp.  245  ;  Tyte  w. 

The  court  held  tliat,  though  the  plaintiff  Jones,  1  East,  58,  n. 

could  not  recover  upon  a  written  contract  (6)  Fielding  w.  Day,  6  Bing.  332. 

for  payment  of  wages,  made  in  Jamaica,  (c)  Per   Tindal,    C.  J.,    6    Bing.  332  ; 

which,  by  the  laws  of  that  island,  was  Hex  v.  Rawdon,  8  B.  &  C.  708;  Vincent 

void  for  want  of  a  stamp,  yet  he  might  v.  Cole,  1  Mov.  &  M.  257  ;  3  C.  &  P.  481. 

recover  upon  account  for  a  quantum  me-  [d]  1  Parsons,  Notes  &  Bills,  381. 
ruit.     Brown   v.    Watts,    1    Taunt.  353; 
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arrangement  or  understanding  between  the  parties,  at  the  time 
the  order  was  issued,  as  to  a  time  being  given  before  payment,  a 
simple  demand  rate  might  be  held  insufficient,  on  the  ground 
that  the  arrangement  was  an  evasion  of  the  stamp  law.  (e) 

On  any  inland  biU  of  exchange,  draft,  or  order,  for  over  twen- 
ty dollars,  not  payable  at  sight  or  on  demand,  if  payable  at  any 
time  not  exceeding  thirty-three  days  from  date  or  sight,  includ- 
ing grace,  the  amount  of  stamp  duty  is  one  cent  for  every  two 
hundred  dollars,  or  fractional  part  thereof;  and  the  rate  increases 
with  the  length  of  time,  up  to  six  months  and  grace,  for  which 
time  it  is  six  cents.  Over  that  time,  the  rate  is  ten  cents,  and 
fixed.  (/) 

On  any  promissory  note,  memorandum,  check,  receipt,  or  other 
written  or  printed  evidence  of  any  amount  of  money,  to  be  paid 
on  demand,  or  at  a  time  not  exceeding  thirty-three  days  from 
date,  including  grace,  the  amount  of  stamp  duty  is  one  cent  for 
every  two  hundred  dollars,  or  fractional  part  thereof,  with  the 
same  increase  of  rates  for  longer  time,  as  in  the  case  of  inland 
bills,  &c.  (g)  It  wiU  be  noticed  that  promissory  notes,  memo- 
randum checks,  and  other  like  evidences  of  money  to  be  paid, 
must  be  stamped,  though  under  twenty  dollars,  and  whether  on 
demand  or  on  time.  These  requirements  are  made  by  an  act 
in  amendment  of  the  original  statute,  (h) 

On  a  foreign  bill  of  exchange,  or  letter  of  credit,  drawn  in,  but 
payable  out  of  the  United  States,  if  drawn  singly,  or  otherwise 
than  in  a  set  of  three  or  more,  according  to  the  custom  of  mer- 
chants and  bankers,  the  same  rate  of  stamp  duty  is  imposed  as 
for  an  inland  bill  or  promissory  note,  with  the  same  variations 
for  amount,  and  length  of  time  from  date  or  sight,  (t)  If  drawn 
in  a  set  of  three  or  more,  for  every  part  of  the  set  a  stamp  is  re- 
quired, proportioned  to  the  amount  of  the  bill,  but  having  no 
reference  to  the  length  of  time  of  payment  from  date  or  sight,  {j) 

By  the  law-merchant  it  is  well  settled,  that  the  States  of  the 
Union  are  foreign  to  each  other  in  respect  to  bills  of  exchange. 

(e)  Boutwell's  IT.  S.  Tax  System,  346.  (i)  Act  of  July  1st,  1862,  Sched.  B; 

(/)  Act  of  March  3d,  1863,  §  6.  Act  of  March  3d,  1863,  §  6. 

(o)  Act  of  March  3d,  1863,  4  6.  (j)  Act  of  July  1st,  1862,  Sched.  B. 
(A)  Act  of  March  3d,  1863,  §  6. 
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The  words  of  the  stamp  act,  however,  would  seem  to  indicate 
that  only  those  bills  and  letters  of  credit  are  to  be  regarded  as 
foreign,  which  are  drawn  in,  and  payable  out  of  the  United 
States.  Upon  a  careful  consideration  of  the  provisions  bearing 
upon  this  subject,  we  think  it  wiU  appear,  that  it  was  not  the  in- 
tention of  Congress  to  establish  a  new  criterion  for  determining 
what  are  foreign  biUs,  by  the  terms  employed.  The  para- 
graphs of  Schedule  B,  relating  to  this  matter,  are  as  follows : 

"  Bills  of  exchange  (foreign)  or  letters  of  credit,  drawn  in  but 
payable  out  of  the  United  States,  if  drawn  singly,  or  otherwise 
than  in  sets  of  three  or  more,  according  to  the  custom  of  mer- 
chants and  bankers,  shall  pay  the  same  rate  of  duty  as  inland 
bills  of  exchange  or  promissory  notes." 

"  If  drawn  in  sets  of  three  or  more  :  For  every  biU  of  each 
Jet,  where  the  sum  made  payable  shall  not  exceed  one  hundred 
and  fifty  dollars,  or  the  equivalent  thereof  in  any  foreign  cur- 
rency in  which  such  bills  may  be  expressed,  according  to  the 
standard  of  value  fixed  by  the  United  States,  three  cents,"  &c. 

Now  if  the  terms  inland  and  foreign,  as  applied  in  this  statute 
to  bills  of  exchange,  are  construed  so  as  to  express  the  same 
meaning  as  has  been  conclusively  established  for  them  by  the 
law-merchant  of  this  country,  both  by  adjudication  of  the  Su- 
preme Court  of  the  United  States,  and  of  the  courts  of  many  of 
the  States,  [k)  it  would  follow,  that  by  inland  bills  is  meant 
those  payable  in  the  same  State  or  Territory  where  they  are 
drawn ;  and  by  foreign  bills,  all  that  are  not  so  payable,  whether 
drawn  at  home,  or  drawn  and  payable  abroad.  We  see  nothing 
on  the  face  of  the  statute  which  forbids  this  interpretation, 
though  it  is  also  susceptible  of  the  one  first  indicated.  The 
phrase  "  drawn  in  but  payable  out  of  the  United  States,"'  does 
not  necessarily  apply  to  "  bill  of  exchange  (foreign),"  but  may 
well  be  restricted  to  the  words  "  letter  of  credit,"  which  next 
precede  it.  Thus  restricted,  it  performs  an  appropriate  function 
in  clearly  defining  what  is  commercially  known  as  a  "letter  of 
credit,"  as  distinguished  from  an  order  for  the  payment  of 
money  ;  the  latter  being  the  form  usually  adopted  for  providing 

ijc)  1  Parsons,  Notes  &  Bills,  56,  57. 
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funds  for  a  distant  party  who  may  need  them,  within  the  coun- 
try, while  the  former  is  more  generally  resorted  to  for  a  similar 
purpose,  for  a  party  abroad.  It  wiU  be  noticed  also,  that  the 
words  "  letter  of  credit "  are  not  used  in  the  second  paragraph 
above  quoted,  which  fixes  the  rate  where  "  biUs  "  are  drawn  in 
sets  of  three  or  more.  This  omission  has  a  tendency  to  strength- 
en the  conclusion,  that  the  phrase  "  letter  of  credit  drawn  in  but 
payable  out  of  the  United  States,"  was  intended  to  embrace  a 
subject  of  taxation  entirely  distinct  and  independent  of  foreign 
bills  of  exchange.  It  is  true  that  the  English  statute,  which  is 
supposed  to  have  served  as  a  model  for  our  own,  used  the  terms 
"  drawn  in  but  payable  out  of  Great  Britain,"  to  describe  one 
kind  of  foreign  bill  of  exchange ;  but  the  scope  of  these  words 
is  not  coextensive  with  the  united  kingdom,  and  their  effect  is, 
to  render  a  bill  drawn  or  payable  in  Ireland,  a  foreign  bill ;  just 
as  the  law-merchant  of  this  country  makes  a  biU  drawn,  or  pay- 
able in  New  York,  foreign  in  Massachusetts.  Therefore  there 
is  no  argument  from  analogy,  and  we  are  left  to  seek  an  inde- 
pendent meaning  of  the  terms  referred  to,  as  imported  into  our 
law.  In  seeking  this  meaning,  if  no  violence  be  done  to  the 
language  of  the  statute,  it  is  certainly  more  proper  to  give  to 
the  words  foreign  and  inland  their  full  and  well-settled  legal 
value,  as  applied  to  biUs  of  exchange,  than  to  impose  a  peculiar, 
restricted,  and  incongruous  meaning  upon  them.  By  the  con- 
struction here  suggested,  the  intention  of  the  law,  which  is 
manifestly  to  tax  all  bills  of  exchange,  is  preserved ;  whereas, 
if  the  term  "  foreign  bills  "  is  restricted  to  those  drawn  in,  but 
payable  out  of  the  United  States,  then  the  large  class  of  biUs 
drawn  between  the  different  States  and  Territories,  legally 
known  as  foreign  biUs,  might  entirely  escape  taxation.     • 

Practically,  it  may  be  of  little  importance,  except  in  a  few 
isolated  cases,  whether  bills  drawn  between  the  several  States 
are  regarded  as  foreign  or  inland ;  because  such  bills  are  sel- 
dom drawn  in  sets  of  three  or  more,  and  therefore  must,  by  the 
terms  of  the  act,  whether  deemed  to  be  foreign  or  inland,  be 
stamped  with  the  rates  provided  for  inland  bills  or  promissory 
notes.  The  same  remark  may  be  made  with  reference  to  an- 
other class  of  foreign  bills,  drawn  abroad,  and  payable  here  or 
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abroad,  which  may  come  to  this  country  for  acceptance,  nego- 
tiation, or  payment ;  for  the  act  provides  that  such  bills,  without 
regard  to  the  question,  whether  they  are  drawn  in  sets  of  three 
or  more,  shall  be  stamped  before  acceptance,  payment,  or  nego- 
tiation here,  as  inland  bills  or  promissory  notes,  (l) 

As  to  the  question,  whether  inland  bills  drawn  and  payable 
in  the  same  State,  and  those  foreign  bills  which  are  specially 
made  liable  to  the  duty  on  inland  bills,  if  drawn  in  duplicate  or 
other  sets,  must  be  stamped  with  the  inland  rate  upon  each  part 
of  the  set,  we  can  only  say,  that  there  is  nothing  in  the  statute 
which  requires  that  any  second  or  third  part  of  an  inland  biU 
or  any  second  part  of  a  foreign  bill,  drawn  in  duplicate,  shall  be 
stamped  with  a  triplicate  or  duplicate  inland  rate.  The  act 
provides  multiplicate  rates  solely  for  foreign  bills  drawn  in  sets 
of  three  or  more,  according  to  the  custom  of  merchants  or  bank- 
ers ;  and  for  these,  where  drawn  abroad  and  sent  to  this  country 
for  acceptance,  negotiation,  or  payment,  an  exception  is  made, 
by  the  provision  that  they  shall  be  stamped  here  as  inland  bUls 
or  promissory  notes,  (m)  Inland  bills,  as  known  to  the  law,  are 
seldom  if  ever  drawn  in  sets  ;  but  if,  for  any  special  purpose, 
that  were  to  be  done,  it  would  be  altogether  safer  to  stamp  all 
the  parts  of  the  set,  because,  under  the  general  invalidity  im- 
posed by  the  statute,  no  second  or  third  part  that  was  un- 
stamped, could  be  relied  upon  for  any  legal  purpose,  other  than 
as  secondary  evidence  upon  proof  that  the  stamped  original 
was  lost,  or  destroyed,  (n) 

In  addition  to  the  general  penalty  for  mailing,  signing,  or 
issuing  any  instrument  Kable  to  duty,  without  using  and  prop- 
erly cancelling  an  appropriate  revenue  stamp,  a  special  penalty 
of  two  hundred  doUars  is  imposed  by  the  statute  upon  any 
person  who  shall,  with  design  to  evade  any  stamp  duty,  make, 
sign,  or  issue,  accept  or  pay,  any  bill  of  exchange,  draft  or  order, 
whether  drawn  abroad  or  in  this  country,  promissory  note, 
memorandum,  check,  receipt,  or  other  written  or  printed  evi- 
dence of  an  amount  of  money  to  be  paid,  liable  to  any  of  the 

(?)  Act  of  July  1,  1862,  ^  101.  Gannons  v.  Swift,  1  Taunt.  507  ;  Waller 

(m)  Act  of  July  1,  1862,  §  101.  v.  Horsff.Jl,  1  Camp.  001. 

(n)  Mann  v.  Goiibold,  11  Moore,  4r 
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duties  imposed  by  the  act,  without  the  same  bearing  a  proper 
stamp,  (o)  A  special  penalty  of  one  hundred  dollars,  without 
reference  to  wrongful  intent,  is  imposed  upon  any  person  who 
shall  pay  or  offer  in  payment,  or  receive  or  take  in  payment, 
any  draft  or  order  for  th'e  payment  of  any  sum  of  money  drawn 
abroad,  but  payable  in  the  United  States,  without  placing  there- 
upon a  proper  stamp,  (p)  The  power  to  stamp  any  such  docu- 
ment made  abroad,  before  use  in  this  country,  is  given  to  the 
party  by  whom  it  is  to  be  used,  by  an  amendment  to  the  orig- 
inal law.  (q) 

An  unstamped  bill  or  note  being  a  nullity,  if  made  in  this 
country,  there  can  be  no  obligation  to  present  it,  and  indorsers 
cannot  be  held  upon  it.  (r)  From  this  it  follows,  that  a  failure 
to  make  demand,  or  give  notice,  cannot  affect  the  rights  or  obli- 
gations of  indorsers  upon  such  paper.  The  instrument  being 
void,  the  original  obligation,  which  might  have  been  extin- 
guished or  qualified  by  a  valid  bill  or  note,  would  revive  in  fuU 
force ;  and  every  party,  maker,  or  indorser,  whether  notified  or 
not,  would  be  liable  upon  any  consideration  which  had  passed 
to  him  as  the  cause  of  his  becoming  a  party  to  the  instru- 
ment, (s) 

Any  material  alteration  of  a  note  or  bill,  after  its  issue,  will 
invalidate  the  stamp,  and  render  a  new  stamp  necessary,  unless 
such  alteration  is  merely  to  correct  a  mistake,  and  make  the 
document  what  it  was  originally  intended  to  be.  (t)  Thus,  a 
promissory  note,  payable  to  plaintiff  or  order,  and  originally  ex- 
pressed to  be  for  value  received  generally,  having  been  altered 
the  next  day  after  delivery,  by  the  insertion  by  the  makers,  of 


(o)  Act  of  July  1, 1862,  ^  100 ;  and  by  {q)  Act  of  Miu-ch  3,  1863,  §  6  ;  which 

5  6  of  the  Amendatory  Act  of  March  3,  provides,  that  a  document  of  any  kind, 

i863,  any  memorandum,  checli,  receipt,  or  made   abroad  to   be  used  in  the  United 

other  written  or  printed  evidence  of  an  States,  shall    be    stamped   by  the  party 

amount  of  money  to  be  paid  on  demand,  using  the  same,  for  the  same  amount  of 

or  at  a  time  designated,  is  declared  to  be  duty  as  is  required  for  similar  instruments 

a  promissory  note,  for  the  pui'poses  of  the  made  or  issued  within  the  country, 

stamp  law.    A  bank  check  is  not  specially  (r)  Wilson  v.   Vysar,  4  Taunt.    288; 

mentioned  in  the  section  imposing  a  pen-  and   see   per   Lord    Tenterden,    C.  J.,  in 

alty  of  $200,  for  fraudulently  issuing  or  Holdsworth  v.  Hunter,  10  B.  &  C.  449. 

paying  without  a  stamp  ;  tlie  general  de-  (s)  Cundy  v.  Marriott,  1  B.  &  A.  696  ; 

scription  may,  perhaps,  be  held  to  cover  Brown  v.  Watts,  1   Taunt.  352 ;  Wilson 

it.  V.  Kennedy,  1  Esp.  245. 

{p)  Act  of  July  1,  1862,  §  101.  (()'  Bayley  on  Bills,  91. 

VOL.  !II.  20 
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the  words  "  for  the  good  will  of  the  lease  and  trade,"  was  held 
to  require  a  new  stamp  ;  the  words  being  a  material  alteration, 
and  having  been  inserted  in  pursuance  of  a  new  intention,  (u) 
An  alteration  of  a  bill  by  the  drawer,  after  it  had  been  accepted, 
and  while  in  the  hands  of  the  drawer,'  whereby  the  date  was 
changed,  was  held  to  constitute  a  new  instrument,  and  to  re- 
quire a  fresh  stamp ;  the  change  not  having  been  made  to  cor- 
rect a  mistake,  though  agreed  to  by  the  acceptor,  (v)  So  an 
alteration  of  the  time  which  a  bill  is  to  run,  if  made  after  issue, 
and  in  pursuance  of  a  new  intention,  though  with  consent  of 
parties,  destroys  the  stamp,  (w)  And  a  promissory  note,  signed 
by  a  surety  while  in  the  hands  of  the  payee,  unless  the  signing 
by  the  surety  was  a  part  of  the  agreement  in  which  the  note 
originate'd,  wiU  be  void  without  an  additional  stamp,  (x) 

Where  the  alteration  is  made  to  correct  a  mistake  made  in 
drawing  the  bill  or  note,  even  after  the  issue  of  the  instrument, 
aU  parties  consenting,  a  new  stamp  is  held  to  be  unnecessary. 
Thus,  where  a  bill  was  drawn,  payable  to  the  defendant,  the 
words  "  or  order  "  being  accidentally  omitted,  which  omission 
was  rectified  after  the  defendant  had  indorsed  the  bill  to  the 
plaintiff,  all  parties  consenting  thereto,  the  court  held  that  a 
new  stamp  was  unnecessary.  («/)  The  principle  of  this  decision 
is  distinctly  admitted  in  subsequent  cases  involving  the  ques- 
tion of  correcting  mistakes  by  consent  of  parties,  (z)     In  an 

(«)  Knill  V.  Williams,  10  East,  431.  Tlie  drawer  then  inserted  the  words  'or 

(v)  Bathe  7'.  Taylor,  15  East,  412.  order;'  and  the  jury  haYin?  found  that 

(w)   Wilson  (I.  Justice,  cited  Bayley  on  the  omission  was   made  by  mistake,  and 

Bills,  91  n.  ;  Bowman  v.  Nicoll,  5  T.  R.  the  correction  made  to  cany  out  tho  orig- 

537.     An  acceptaiK-o,  dated  September  2,  inal  intention  oi"  the  parties,  tlie  court  held 

in  the  liands  of  tlie  drawer,  was,  by  con-  the  alteration  allowable,  and  that  a  now 

sent  of  the  acceptor,  altered  from  twenty-  stamp  was  not  necessary, 
one  days  afcr  date  to  tifiy-one.     Before         [z]  Byromw.  Thompson,  11  A.  &E.  31. 

it  fell  lino,  it  was  afrain  alterod  to  twenty-  In  this  case,  a  promissory  note  on  demand, 

one  days,  and  the  date  cbanf^ed   to  Sep-  made  by  the  defendant,  was  accidentally 

tember  14th,  the  original  stamp  being  re-  written   without   the    words    "or   order," 

tained.     Tlie  bill  Avas  held  to  l)c  void.  and  some  five  months  afterwards  the  plain- 

{x)   Clark  r.  Blackstock,  1  Holt,  N.  P.  tiff  returned  the  note  to  the  defendant,  for 

C.  474.  the  purpose  of  having  the  omission  sup- 

(y)  Kershaw  v.   Cox,  3  Esp.  246.     A  plied,  which  was  accordingly  done.     The 

bill  .lavinp;  been  drawn  payable  to  the  de-  alteratiim  was  held  to  be  within  the  prin- 

fendant,  the  words   'or  order,'  were  acci-  ciple  of  Kershaw ti.  Cox,  and  to  have  been 

dentally  omitted.     The  defendant  endors-  made  solely  to  correct  a  mistake.     Viallw. 

ed  it  over  to  the  plaintiff,  on  the  day  fol-  Thompson,  3  Jur.'  1121;  Cariss  v.  Tat- 

lowing,  and  the  latter,  upon  discovering  tersall,  2  M.  &  G.  890  •  3  Scott,  N.  R.  257 
the   omission,  returned   it  for  correction. 
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action  by  an  indorsee  against  an  acceptor,  it  appearing  that  the 
common  agent  of  the  drawer  and  acceptor,  to  whom  the  bill, 
duly  stamped,  was  intrusted  to  be  dehvered  to  the  plaintiff,  had, 
before  handing  it  over,  altered  the  date  of  the  year  so  as  to 
correct  what  was  known  to  him  to  be  a  mistake,  and  the  jury 
having  found  that  the  year,  as  originally  written,  was  a  mistake, 
the  court  held  that  the  bill  was  not  vitiated,  (a)  Where  an 
agreement  was  made  for  a  biU  of  exchange,  and  the  defendants, 
who  were  partners,  sent  the  plaintiff  instead  thereof,  a  promis- 
sory note  signed  by  one  and  endorsed  by  the  other  member  of 
the  firm,  which  document  was  returned  by  the  plaintiff,  and 
subsequently  changed  into  the  form  of  a  bill,  by  altering  the 
phraseology,  and  in  that  shape  received  by  him ;  the  court  held 
the  stamp  sufficient,  for  the  reasons  that  every  thing  was  in 
fieri,  and  that  the  change  was  merely  a  correction  to  fulfil  the 
terms  of  the  agreement,  (b)  But  if  any  one  of  the  parties  to  a 
bill  or  note  does  not  consent  to  a  material  alteration  for  cor- 
recting a  mistake,  whether  it  be  made  before  or  after  the  issue, 
the  instrument  wiU  be  void.  Thus,  where  by  agreement  be- 
tween the  parties,  a  joint  and  several  note  was  to  be  given 
by  the  directors  of  a  joint  stock  company,  and  the  note  was  by 
mistake  drawn  as  a  joint  note,  and  so  signed  by  the  defendant 
and  all  the  other  directors  but  one,  the  secretary  afterwards 
interlining  the  words  "  jointly  and  severally,"  without  the 
knowledge  or  consent  of  the  defendant,  in  which  state  it  was 
issued ;  it  was  held,  that  by  the  alteration  the  note  was  de- 
stroyed, (c) 

An  alteration  in  a  biU,  not  adversely  affecting  the  amount  of 
the  stamp,  may  be  made  for  any  cause,  before  it  is  accepted  or 
negotiated,  without  requiring  a  fresh  stamp,  (d)  And  as  an 
accommodation  bill  does  not  issue  as  an  available  security  until 
it  is  negotiated  for  value,  an  alteration,  previous  to  that  time, 
does  not  render  a  new  stamp  necessary,  (e)  If,  for  example,  A 
draws,  B  accepts,  and  C  and  D  indorse  a  stamped  bill  for  the 

(a)  Brntt  v.  Picard,  Ey.  &  M.  37.  (rf)  Johnson  u.  Duke  of  Marlborough, 

(6)  Webber  v.  Maddocka,  3  Camp.  1.       2  Stark.  313. 

(c)  Perring  v.  Honef  2  Car.  &  P.  401  ;         (e)  Downes  v.  Richardson,  5  B.  &  Aid. 
l2Mooro,  135.  674;  Johnson  v.    Garnett,   2  Chit.   122- 

Johnson  v.  Gibbs,  2  Chit.  123. 


308  THE  LAW  OP  CONTRACTS.  [PAET  II. 

accommodation  of  the  latter,  the  signatures  of  A,  B,  and  C, 
being  wholly  without  consideration,  and  D  then  negotiates  and 
delivers  the  bill  for  his  own  benefit ;  any  alteration  which  may 
have  been  made  in  it  by  consent  of  the  parties  before  such  nego- 
tiation, would  not  invalidate  the  stainp.  And  it  is  probable,  that 
if  such  an  accommodation  bill  were  stamped  for  the  first  time, 
when  indorsed  by  D,  for  value,  no  penalty  would  be  incurred 
by  either  of  the  prior  parties,  for  signing  without  a  stamp,  and 
no  objection  be  sustained  to  the  validity  of  the  bill,  in  conse- 
quence thereof.  D  being  the  only  party  who  issues  the  biU,  it 
would  seem  that  he  alone  need  stamp  it,  or  would  incur  the 
penalty  for  neglect. 

Where,  however,  two  parties  exchange  acceptances,  drawn  by 
each  upon  the  other,  and  afterwards,  before  negotiating  them 
to  third  parties,  by  mutual  agreement,  alter  the  time  of  pay- 
ment by  post-dating  them,  the  bills  are  held  to  be  void  unless 
restamped  as  new  bills.  In  this  case  the  principle  of  accommo- 
dation paper  does  not  attach ;  for  the  delivery  of  one  accept- 
ance for  the  other,  is  considered  as  a  negotiation  for  value, 
which  fuUy  appropriates  the  stamp.  (/) 

The  question,  whether  a  stamped  negotiable  instrument  can 
be  reissued  after  payment,  is  settled  by  the  English  stamp  law, 
which  forbids  the  reissue  of  any  paid  notes,  bills,  drafts,  or 
orders  for  money,  except  certain  notes  payable  to  bearer  on 
demand,  under  heavy  penalties,  (g-)  In  the  absence  of  any 
such  provision  in  our  stamp  act,  it  is  worthy  of  consideration, 
whether  thi;  principles  of  the  common  law,  as  applied  to  nego- 
tiable paper,  would  not  prevent  a  bill  or  note  once  paid  off,  and 
afterwards  reissued,  from  having  any  validity ;  for  payment  by 
the  party  ultimately  liable  is  regarded  as  an  extinguishment  of 
the  note  or  bill,  and  if  so,  it  cannot  be  again  made  use  of.  (h) 
At  all  events,  as  payment  would  exhaust  the  stamp,  it  might 
be  a  question,  whether  a  payor  who  should  reissue  a  paid  note 
or  bill  under  the  old  stamp,  would  not  be  amenable  under  the 
stamp  act  to  the  charge  of  felony,  for  using  an  exhausted  stamp 

(/)  Cordwell  v.  Martin,  1   Camp.  79;         {(/)  55  Geo.  3,  ch.  184,  §§  U,  19. 
9  East,  190;  Calrert  r.  Roberts,  3  Camp,         (A)  2   Parsons,   Notes   and  Bills,  216 
.'543.  237  ;  Bartram  v.  Caddr,  1  Per.  &  D.207 
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with  intent  to  defraud  the  United  States,  (i)  It  would  seem, 
however,  that  a  bill  or  note,  though  overdue,  might  be  reissued 
without  a  new  stamp  by  any  party  paying  the  same,  except  the 
one  ultimately  liable  ;  and  that  the  holder,  after  such  reissue, 
might  have  all  the  legal  remedies  against  any  parties  thereon, 
which  the  law  allows  in  any  case  of  dishonored  paper,  (j)  As 
we  have  stated  elsewhere,  the  true  principle  must  be,  that  a 
note  or  bill,  which  has  been  duly  stamped,  may  afterwards  be 
used  to  any  extent,  or  used  in  any  way  which  may  fairly  be 
regarded  as  a  use  of  the  same  bill  or  note.  But  an  instrument 
once  stamped  and  issued  cannot  afterwards  be  employed  in  an 
original  or  independent  use  ;  or  in  other  words,  it  cannot  be 
used  for  the  purposes  and  in  the  manner  for  which  a  new 
instrument  might  more  properly  be  made,  and  probably  would 
be,  but  for  the  requirement  of  the  stamp ;  for  this  would  be  an 
unquestionable  evasion  of  the  statute,  (k) 

It  is  held,  under  the  English  statutes,  that  the  indorsement  of 
an  accepted  bill  to  a  new  party,  by  the  drawer  thereof,  after 
dishonor,  the  bill  being  originally  payable  to  his  own  order,  and 
having  been  paid  by  him,  is  a  valid  use  of  the  bill  under  the 
original  stamp,  (l) 

A  negotiable  biU  or  note,  payable  generally,  or  without  any 
specification  as  to  time,  is  held  so  conclusively  to  be  payable  on 
demand,  that  no  evidence  to  the  contrary  can  be  received,  (m) 
Such  a  document  is  therefore  regarded  as  sufficiently  stamped 
with  the  appropriate  rate  for  a  demand  note,  (n)  But  if  such  a 
document  were  made  with  an  understanding  between  the  par- 
ties that  there  should  be  no  present  demand,  and  with  a  design 
to  evade  the  stamp  act,  we  apprehend  that  the  above  stringent 
rule  of  the  law-merchant,  which,  in  a  suit  between  the  parties, 
refuses  to  receive  evidence  to  vary  their  relations  toward  each 

(i)  Act  of  July  1st,  1862,  §  99.  and  negotiated  it  anew.     The  holder  sued 
( /)  Thomas  :).  Fenton,  5  Dow.  &L.  28.  the  acceptor,  and  it  was  Iicld  that  a  new 
(k)  2  Parsons,  Notes  &  Bills,  Appx.  xv.  stamp  was  not  necessary,  as  the  bill  had 
(/)  Callow  V.  Lawrence,  3  M   &  S.  95.  not  done  its  office.     See  also,  Williams  r. 
In  this  case  the  acceptance  sued  upon  was  James,   15   Q.  B.  498;   Joues  t>.  Broad- 
payable  to  the  drawer's  own  order,  and  he  hiirst,  9  Com.  B.  173. 
was  the  first  indorser.     Upon  its  dishonor  (m)  1  Parsons,  Notes  &  Bills,  381. 
in  the  hands  of  a  subsequent  indorsee,  he  (n)  Whitloclc  v.  Underwood,  2  B.  &  C. 

paid  the  bill,  and  afterward.s  struck  out  the     157  ;  East  c. ,  2  Man.  &  R.  8. 

names  of  all  the  indorsers  except  his  own. 
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other,  as  exhibited  by  the  terms  of  the  note,  wotild  not  operate 
to  exclude  evidence  as  to  the  intention  of  the  parties,  in  a  pros- 
ecution under  the  penal  clauses  of  the  statute. 

If  a  bill  or  note  is  payable  with  interest,  it  is  held,  that  the 
principal  expressed  upon  the  face,  is  nevertheless  the  true  meas- 
ure of  the  stamp  duty,  (o)  The  principle  of  this  decision,  as 
given  by  Abbott,  C.  J.,  is,  that  the  object  of  the  law  being  to 
impose  a  pro  rata  stamp  duty  upon  the  sum  actually  due  at 
the  time  of  taking  the  security,  and  not  upon  what  might 
become  due  in  future  for  the  use  of  the  money,  the  words  "  sum 
of  money,"  in  the  act,  must  mean  the  principal  sum  mentioned 
in  the  note,  and  not  a  sum  compounded  of  principal  and  inter- 
est. ( p)  It  has  also  been  held,  that  where  a  note  reserves  interest 
from  a  day  prior  to  the  date,  a  stamp  applicable  to  the  principal 
is  sufficient,  (q)  Upon  the  principle  that  where  the  words  in 
the  body,  and  the  figures  in  the  margin  of  a  note,  vary,  the  words 
are  to  be  taken  as  the  correct  expression  of  the  amount,  (r)  it 
would  undoubtedly  be  held,  that  a  stamp,  answering  to  the 
amount  expressed  by  words,  would  be  a  suiBcient  compliance 
with  the  statute. 

A  promise  to  account  in  a  written  acknowledgment  of  bor- 
rowed money,  is  held  in  England  not  to  bring  the  document 
within  the  stamp  act  as  a  promissory  note,  (s)  But  the  very 
comprehensive  terms  of  our  law,  making  "  any  memorandum, 
check,  receipt,  or  other  written  or  printed  evidence  of  an  amount 
of  money  to  be  paid,"  (i!)  liable  to  stamp  duty  as  a  promissory 
note,  would  probably  be  held  to  include  a  document  of  that 
kind,  as  well  as  an  ordinary  memorandum  check,  or  "  borrowed 
and  received  "  receipt  given  for  money  loaned.  A  check  dated 
or  payable  ahead,  is  not  classed  as  a  "  bank  check "  in  the 
schedule  of  the  United  States  law,  which  defines  a  bank  check 
as  an  order  on  a  bank,  payable  at  sight  or  on  demand ;  and  it 
must  therefore  be  subject  to  tax  as  a  promissory  note,  under 
the  provision  above    quoted.     The  Commissioner   of   Internal 


(o)  Preussing  v  Ing,  4  B.  &  AM.  204.  (r)  1  Parsons,  Notes  &  Bills,  27. 

(p)  Preussing  v.  Ing,  4  B.  &  Aid.  204.  (s)  White  v.  North,  3  E.Kch.  689. 

Iq)  Wills  0.  Noot,  4  Tyrr.  726;  Fore-  (()  Act  of  March  Sd,  1863,  §  6; 
man  v.  Jays,  5  Car.  &  P.  419. 
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Revenue  has  taken  this  view  of  the  law,  and  has  also  decided 
that  demand  loans,  made  on  checks  stamped  as  such,  are  an 
evasion  of  the  law,  if  made  with  an  understanding  that  the 
check  is  not  to  be  presented  till  a  future  time,  (u)  The  Com- 
missioner has  also  decided,  that  a  renewal  of  a  promissory  note 
must  be  stamped  as  a  fresh  note ;  (v)  and  this  we  think  must 
be  correct,  even  where  the  original  note,  by  being  made  before 
the  law  took  effect,  bore  no  stamp.  And  we  can  have  no  doubt 
that  a  note  expressed  to  be  for  the  payment  of  a  definite  sum 
of  money,  or  of  a  sum  that  may  be  ascertained  from  the  terms 
of  the  note,  payable  in  merchandise,  securities,  or  any  thing  else 
of  value,  should  bear  an  ad  valorem  stamp ;  but  we  cannot  think 
that  a  mere  promise  to  pay  so  much  merchandise,  with  no  refer- 
ence made  to  its  money  value,  can  be  regarded  as  a  promissory 
note,  within  the  meaning  of  the  statute.  Such,  however,  ap- 
pears to  be  the  ruling  of  the  Commissioner  of  Internal  Reve- 
nue, (lo)  We  are  not  certain  that  the  Commissioner  means  to 
say,  that  a  note  promising  to  pay  one  thousand  bushels  of  corn, 
and  one  promising  to  pay  one  thousand  dollars  in  corn  at  one 
dollar  per  bushel,  are  the  same  thing  under  the  stamp  law.  We 
think  there  is  a  difference. 

A  bill  payable  upon  any  contingency,  cannot  be  regarded  as  a 
bill  within  the  meaning  of  the  law  merchant ;  (x)  but  we  appre- 
hend that  such  a  document  might  be  viewed  as  an  order,  and 
imder  the  head  of  "  order  for  the  payment  of  any  sum  of  money 
exceeding  twenty  dollars  otherwise  than  at  sight  or  on  demand," 
be  held,  under  our  statute,  to  be  liable  to  the  same  stamp  duty 
as  a  single  biU  of  exchange.  There  is  an  obvious  difference  be- 
tween a  bill  of  exchange  and  a  simple  order  for  the  payment  of 
money  ;  the  former  requiring  certainty  as  to  the  payor,  the  payee, 
the  amount,  and  the  time  and  fact  of  payment,  (y)  An  order  that 
includes  aU  these  certainties,  is  regarded  by  the  law  merchant 
as  a  bill  of  exchange ;  but  it  may  still  be  an  order,  imposing 
obligations  and  conferring  rights,  if  one  or  more  of  these  cer- 
tainties are  wanting  ;  as,  for  instance,  certainty  as  to  the  fact  of 

M  Boutwell's  U.  S.  Tax  System,  346.  (x)  1  Parsons  on  Notes  &  Bills,  42. 
(m)  Boutwell's  U.  S.  Tax  System,  339.  {;/}  I  Parsons  on  Notes  &  Bills,  30. 
(w)  Boutwell's  U.  S.  Tax  System,  342. 
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payment.  If,  however,  an  order  to  pay  at  a  future  time,  is  abso- 
lutely uncertain  as  to  amount,  we  see  not  how  it  can  require  an 
order  stamp,  for  there  is  no  sum  upon  which  the  ad  valorem 
duty  can  be  calculated.  This  has  been  decided  in  England, 
and  we  doubt  not  that  our  courts  would  hold  the  same  doc- 
trine, (z) 

A  written  direction  to  pay  money  to  another,  not  given  to 
the  payee  or  any  one  on  his  behalf,  but  sent  to  the  party  who  is* 
to  pay,  is  not  regarded  as  an  order  requiring  a  stamp,  (a)  Nor 
would  a  letter,  sent  by  one  party  to  another,  directing  the  latter 
to  remit  a  definite  sum  of  money  to  the  former,  come  under  the 
denomination  of  an  order,  so  as  to  require  an  ad  valorem  stamp, 
even  were  time  given  for  the  remittance,  by  the  terms  of  the 
letter,  {b) 

Although  the  United  States  Statute  does  not  contain  any 
clause,  like  that  in  the  English  Stamp  acts,  putting  orders  for 
the  payment  of  money  upon  contingency,  and  orders  for  pay- 
ment in  securities,  upon  a  par  with  bills  of  exchange  as  to 
stamp  duties,  yet  it  is  a  matter  of  some  doubt  if  any  order  for 
the  payment  of  a  sum  of  money  over  twenty  dollars,'  payable 
otherwise  than  at  sight  or  on  demand,  whether  to  be  paid  out 
of  a  particular  fund,  or  upon  any  contingency,  or  in  securities, 
or  .even  in  goods,  can  safely  be  issued  by  the  maker  without  an 
ad  valorem  stamp.  With  respect  to  documents  in  the  shape 
of  promissory  notes,  which,  by  reason  of  any  of  the  circumstances 
above  enumerated,  would  fall  without  the  legal  definition  of  a 
promissory  note,  the  amending  act  has  provided,  by  inckiding 
"  any  written  or  printed  evidence  of  an  amount  of,  money  to  be 
pfdt!,'"  under  the  description  of  promissory  notes,  for  the  purposes 
of  the  stamp  act.  (c) 

(r)  Crowfoot  V.  Gniney,  473.     The  tie-  his  assignees  claimed  the  balance  as  part 

fenrlant,  in  this  case,  had  received  through  of  the  banlirupt's  assets,  and  sned  for,  the 

the  hands  of  anotlier  l)arfy,  an  order  from  same.     It  was  objei'ted,  that  tlie  order  was 

liis  cLcilitor,  to  ])av  tlio  balance  due  liini  to  not  stamped  as  a  bill  of  exchange,    and 

that  p.irty,  and  stating  that  the  receipt  of  tlicrcfore  void.     Bnt  the  conrt  held,  that 

the  latter  should  lie  a  sufficient  discharge,  the  document  did  not  require  snch  a  stamp, 

The  claim  was  for  work  and  materials,  and  and  gave  judgment  for  the  defendant, 
the   ;imount    was  uncertain,  at   the   time         [ii)   Jones   !•.  Simpson,  2   B.  &  C.  318. 
the    order    was    given.      The    defendant         (6)  7?a:  prt*  Swan,  1  Dea.  751. 
agreed  to  pav  as  directed,  but  before  pay-         (c)  Act  of  March  3d,  1863,  \  6. 
ment  was  made,  the  creditor  failed,  and 


CH.  X.]  STAMPS.  313 

A  maker  of  a  note,  issuing  the  same  without  a  proper  stamp, 
however  innocently,  would  incur  the  penalty  of  fifty  dollars 
prescribed  in  section  95,  for  so  doing,  as  the  words  "  with  design 
to  evade  the  payment  of  any  stamp  duty,"  are  not  used  in  this 
connection.  This  penalty  is  evidently  designed  as  a  check  upon 
carelessness,  and  not  as  a  punishment  for  fraud ;  the  latter  being 
provided  for  by  the  more  comprehensive  words  of  section  100, 
'  which  impose  a  penalty  of  two  hundred  dollars.  It  is  doubtless 
within  the  power  of  the  maker  of  an  unstamped  note,  to  call  it 
in,  and  affix  to  it  the  proper  stamp.  This  would  render  the  note 
valid  from  the  time  of  stamping  and  reissue,  but  might  not 
operate  to  fix  any  prior  parties  thereon,  who  did  not  assent  to 
and  authorize  this  subsequent  stamping. 

If  a  bill  or  note,  not  properly  stamped,  be  given  in  payment 
of  a  debt,  though  the  receiver  may  not  be  able  to  lecover  upon 
the  instrument  itself,  his  claim  is  not  thereby  lost,  but  may  be 
enforced  under  the  common  counts,  sustained  by  other  evidence 
on  the  transaction,  (d)  And  where  a  promissory  note  was  given 
without  a  stamp,  and  a  memorandum  was  indorsed  in  the 
handwriting  of  the  maker,  that  he  had  paid  a  certain  sum  for 
interest,  it  was  held,  that  the  memorandum  might  be  read  as  an 
admission  that  a  principal  sum  was  due,  which  would  yield  so 
much  interest,  (e) 

It  has  been  held  in  England,  that  a  negotiable  instrument, 
stamped  subsequently  to  the  time  of  its  issue,  is  good  in  the  hands 
of  an  indorsee  for  value,  who  receives  it  in  ignorance  of  the 
fact  that  it  was  not  stamped  until  after  issue,  and  there  being 
nothing  on  the  face  of  the  instrument  to  show  that  it  was  post- 
stamped.  (/ )     This  decision  would  seem  to  rest  upon  the  well- 

(d)  Wilson  V.  Kennedy,  1  Esp.  245 ;  tended  that  the  bill  was  absolutely  roid, 
Tyte  V.  Jones,  1  East,  58,  n.  In  this  case,  and  could  not  be  made  good  by  the  stamp 
the  court  admitted  evidence  of  the  defend-  impressed  upon  it  after  it  was  drawn,  as 
ant's  acknowledgment  of  the  debt  at  the  the  statute  required  that  the  paper  on 
time  the  note  was  presented.  which  a  bill  is  written  sliall  be  stamped 

(e)  Manly  v.  Peel,  5  Esp.  121.  before  the  bill  is  drawn  ;  and  also  provided, 
(/)  Wright  V.  Riley,  Peake,  173.     As-    that   it   shall  not  be  lawful  for  the  com- 

sumpsit  against  the  defendant  as  indorser  missioners  of  stamp  duties  to  stamp  any 

of  a  bill   of  exchange.     The   bill,  when  paper  on  which  a  bill  is  written,  after  the 

produced    in    evidence,   appeared    to   be  same  is  drawn.     Lord /iTenyon  said,  "that 

properly  stamped,  but  defendant  proved  though  the  commissioners  might  have  ex- 

that   it   was   not  stamped  when    drawn,  cecded  their  duty  in   stamping  the  bill, 

nor  for  some  time  afterwards.     It  was  con-  against  the  positive  directions  o*'  the  stat- 
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settled  principle  of  the  law  merchant,  that  negotiable  paper  in 
the  hands  of  an  innocent  holder  for  value  before  dishonor,  is 
free  from  all  defences  that  do  not  arise  upon  the  face  of  the 
paper.  It  virtually  declares,  that  when  the  proper  evidence, 
required  by  the  stamp  act,  is  exhibited  by  the  note  itself,  there 
is  a  conclusive  presumption  of  law  that  the  duty  has  been  duly 
paid.  It  incorporates  into  the  law  merchant,  among  the  other 
certainties  which  negotiable  paper  must  exhibit  upon  its  face, 
the  additional  certainty  that  the  paper  is  duly  stamped ;  and 
this  certainty  being  demonstrated  by  the  stamp  borne  upon  the 
paper  at  the  time  it  is  taken  by  an  innocent  holder  for  value,  the 
law  then  declares,  that  it  shall  not  be  subsequently  called  in 
question. 

In  favor  of  this  view",  it  must  be  kept  in  mind,  that  it  is  the 
note  alone  which  is  declared  by  the  statute  to  be  invalid  if  not 
stamped,  and  not  the  contract  of  which  it  would  otherwise  be 
the  evidence.  The  laws  against  usury,  gaming,  or  other  illegal 
acts,  if  they  make  the  note  given  for  the  illegal  consideration 
void,  make  the  contract  itself  equally  so.  It  is  otherwise  with 
the  stamp  act.  If  the  contract  itself,  or  the  assignment  thereof, 
can  be  proved  by  other  evidence  dehors  the  note,  the  want  of  a 
stamp  on  the  latter  cannot  defeat  the  enforcement  of  the  former 


ute,  still,  that  being  stamped,  he  thought  promissory  note,   or   in    support    of  the 

it  became  a  valid  instrument ;  and  a  judge  money  counts.     In  rcferenee  to  the  case 

at  Nisi  Prius  could  not  inquire  how,  and  of  Wright  v.  Riley,  as   decided   by  Lord 

at  what  time  it  was  stamped.     Mucji  in-  Kpui/on,  the  court  say:  "The  case  before 

convenience  might  arise,  ami  a  great  check  Lord  Keiii/on  was  quite  diflf'erent.     There, 

be  put  upon  paper  credit,  if  the  objection  though  the  bill  was  stamped  after  it  was 

was  to  be  allowed  ;  for  liow  was  it  po^silile  drawn,  which  was  improper,  it  was  stamped 

for  a  man,  taking  a  bill  in  the  ordinary  with  a  regular   bill  stamp.      There  was 

course  of  business,  to  know  whether  it  nothing  upon  the  face  of  the  bill  to  show 

had  been  stamped  previous  to  the  making  that  it  ha(l  not  had  that  stamp  upon  it  at 

of  it  or  not  ■?     A  verdict  was  found  for  the  the  time  it  was  issued  ;  and  the  bill  was  a 

plaintiffs.     In  Green  w.  Davis,  4  B.  &  C.  negotiable   bill,  and  in  the   hands  of  an 

2.35  ;   6   D.   &  li.   306  ;   the  plainiiff,   an  indorsee,  and  there  was  nothing  to  show 

executrix,  sued  the  maker  of  a  promissory  that  the   plaintiff  took    it    before    it  was 

note  belonging  to  the  estate  of  her  testator,  stamped."      The    case    of    Roderick    v. 

which  showed,  on  the  face  of  it,  that  it  had  Hovell,  3  Camp.   103,  was  an  action  by 

been  stamped  as  a  note  subsequent  to  the  an  insurance  broker  agahist  the  insured, 

time  when  the  testator  received  it  from  the  to  recover  premiums  due  upon  a  policy  of 

promissor.     The  court  hold,  that,  as  it  ap-  insurance  which  was  not  stamped  at  the 

peared  on  the  face  of  the  note,  that  it  liad  time  of  its  issue ;  and  tlie  court  held,  that 

been  issued  without  a  proper  stamp,  and  the    plaintiff  could    not   recover,    as    the 

as  the  commissioners  had  no  power  to  affix  policy  was  not  stamped  when  it  was  ef 

the  stamp  subsequently,  the  note  could  fected. 
not  be  received  in  evidence,  either   as  a 
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K  the  invalidating  of  an  unstamped  note  is  to  be  considered  as 
a  penalty,  then  it  must  be  a  penalty  upon  the  receiver,  and  not 
on  him  who  gives  the  note ;  for  in  almost  every  instance  the 
former  must  be  the  one  who  suffers  by  the  invalidity,  and  not 
the  latter.  Besides,  there  are  special  pecuniary  penalties 
imposed  upon  the  latter  for  his  share  in  the  transaction.  If 
this  be  the  correct  view,  then  the  statute  virtually  says  to  the 
receiver  of  an  unstamped  note,  "  you  shall  not  use  the  note  to 
prove  your  claim,  because  you  have  taken  it  without  the  proper 
duty  having  been  paid  upon  it."  The  stamp  is  the  evidence 
that  the  duty  has  been  paid,  and  this  penalty  is  imposed  upon 
the  receiver  for  taking  the  note  without  that  evidence  upon  it. 
If  he  stamps  it  while  it  is  in  his  possession,  and  then  negotiates 
it  to  one  who  takes  it  without  any  knowledge  that  the  stamp 
was  not  duly  affixed  when  the  note  was  first  issued,  that  indorsee 
receives  the  document  with  the  legal  evidence  upon  it  that  the 
stamp  duty  has  been  duly  paid,  and  therefore  is  not  guilty  of 
the  act  against  which  the  law  denounces  the  penalty  of  invalidity. 
It  may  be  objected  to  this  view  of  the  subject,  that  the  receiver 
of  unstamped  paper  would  thus  be  enabled  to  give  a  better  title 
than  he  himself  has  ;  but  to  this  it  might  be  answered,  that  the 
same  thing  is  allowed  by  law,  for  the  protection  of  innocent 
parties,  in  the  case  of  negotiable  paper  obtained  by  fraud  or 
theft.  Such  paper  is  invalid  in  the  hands  of  the  guilty  party, 
but  that  party  can  nevertheless  give  a  good  title  to  a  bona  fide 
taker,  [g) 

It  is  possible,  also,  that  the  doctrine  of  estoppel  might  come 
in,  to  prevent  the  maker  or  negotiator  of  unstamped  paper  from 
interposing  the  objection  of  want  of  stamp  when  issued,  against 
the  claim  of  an  innocent  holder,  who  received  the  p^per  with  a 
proper  stamp  thereon.  "Where  the  paper  has  not  been  stamped 
at  anytime,  the  maker  or  indorser  is  not  estopped  from  making 
the  defence  of  want  of  stamp ;  (A)  but  this  proceeds  upon  the 
consideration,  that  the  interest  of  the  government,  in  the  matter 
of  revenue,  is  involved  in  the  objec1ft)n ;  and  as  the  interest  of 
the  government  is  not  concerned  in  a  case  where  the  full  amount 

(g)  Parsons  on  Notes  &  Bills,  279,  280.         (A)  Steadman   v.   Duhamel,    1    C.   B 

888 ;  Bennison  v.  Jewison,  12  Jur.  485. 
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of  stamp  duty  has  been  eventually  paid,  the  principle  of  estoppel 
may  perhaps  apply.  As  the  object  of  the  stamp  acts  is  solely 
to  raise  revenue,  and  not  for  the  regulation  of  business  transac- 
t'ons,  it  may  be,  in  a  case  of  this  kind,  where  the  object  of  the 
law  has  been  accomplished,  that  a  party  who  is  not  only  inno- 
cent of  design,  but  ignorant  of  the  act  whereby  that  object 
might  have  been  defeated,  should  be  protected  from  the  admis- 
sion of  parol  evidence  in  favor  of  an  interested  and  culpable 
party,  to  overcome  the  documentary  evidence,  required  by  law, 
as  to  the  due  payment  of  a  stamp  duty. 

After  all  this  it  remains,  that  the  words  of  the  statute,  which 
make  the  note,  if  issued  without  the  stamp,  "  invalid  and  of  no 
effect,"  distinctly  oppose  the  conclusion  to  which  the  English 
courts  seem  to  be  led  by  their  tenderness  for  the  privileges  of 
negotiable  paper.  We  should  doubt  whether  courts  of  this 
country  would  go  so  far  as  to  permit  the  policy  of  the  law  to 
set  aside  an  express  provision  of  the  law,  and,  upon  the  whole, 
we  do  not  believe  our  courts  would  go  further  than  to  apply  a 
distinction  analogous  to  that  applied  to  usurious  notes,  when 
they  are  declared  by  the  statute  to  be  wholly  void.  Then,  an 
action  cannot  be  maintained  on  such  a  note,  by  an  innocent 
holder,  against  the  maker,  but  may  against  an  indorser,  because 
each  indorser  is  considered,  for  some  pm-poses,  as  making  a  new 
no1e.  (i) 

Letters  of  credit  being  regarded  as  bills  of  exchange,  (j)  those 
that  are  specially  designated  as  subject  to  stamp  duty,  in  sched- 
ule B,  of  the  United  States'  statute,  namely,  those  drawn  in, 
but  payable  out  of  the  United  States,  must,  of  course,  have  the 
same  certainties  as  to  amount,  parties,  and  payment,  as  bills  of 
exchange,  in  order  to  be  liable  to  stamp  duty  as  such.  The 
English  statute  describes  a  letter  of  credit  as  a  document 
whereby  one  person  authorizes  another  to  have  credit  with,  or 
draw  upon  a  third  person,  for  any  sum  of  money  mentioned 
therein ;  {k)  and  we  observe,  that  the  United  States  Commis- 
sioner of  Internal  Revenue,  construes  the  act  as  referring  to 
such  letters  as  are  equivalent  to  a  bill  of  exchange,  the  payment 

(/)  2  Parsons  on  Notes  &  Bills,  407.  (k)  16  &  17  Vict.  ch.  59. 

(j)  Ellison  V.  CoUinridge,  9  C.  B.  570. 
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of  which  is  not  contingent  upon  any  other  transaction.  (/)  The 
term  inland  letter  of  credit  not  being  used  in  our  law,  v,v.  pre- 
sume, that  any  document  answering  to  that  description,  would 
be  properly  stamped  as  an  order  for  the  payment  of  money,  if 
sufficiently  definite  in  its  terms.  A  foreign  letter,  if  for  an  in- 
definite and  unlimited  amount,  should  probably  be  stamped  as 
an  agreement,  if  delivered  to  the  party  by  whom  it  is  to  be  used ; 
and  if  for  a  sum  otherwise  uncertain,  but  not  to  exceed  a  defi- 
nite amount,  we  should  say  that  the  stamp  must  be  for  the 
amount  so  expressed. 


SECTION    VI. 

STAMPS   ON   COMMEKCIAL   DOCUMENTS. 

The  statute  imposes  a  stamp  duty  of  ten  cents  upon  a  con- 
tract, note,  or  memorandum  of  sale  of  property  of  any  kind, 
issued  by  a  broker  or  any  person  acting  as  such.  Under  this 
specification,  it  may  be  questionable  whether  any  stamp  is  re- 
quired upon  a  memorandum  of  sale,  made  by  a  broker  in  his 
own  books,  such  making  not  being  an  issuing  on  his  part.  And 
yet,  such  a  memorandum  would  be  binding  in  law  upon  the 
principals,  if  duly  signed  by  the  broker.  We  notice,  however, 
that  the  Commissioner  of  Internal  Revenue  has  ruled,  that  such 
a  memorandum  of  purchase  and  sale  must  be  regarded  as 
within  the  meaning  of  the  clause,  and  subject  to  a  stamp  tax 
of  ten  cents,  (m)  The  stamp  duty  is  regarded  as  applicable, 
both  to  the  note  issued  to  the  seller,  and  that  to  the  buyer,  (w) 

Contracts  for  the  sale  of  coin  and  bullion,  and  for  loans  of 
money  upon  pledge  of  coin  of  the  United  States,  are  placed 
under  peculiar  restrictions  by  the  stamp  law,  as  amended,  and 
heavily  taxed,  (o)  All  loans  of  money,  upon  pledge  of  United 
States  coin,  for  greater  amount  than  the  par  value  of  the  coin 
so  pledged,  are  made  utterly  void ;  and  aU  other  contracts  for 
loan  upon  pledge  of  United  States  coin,  if  for  a  longer  period 

(I)  Boutwell's  TJ.  S.  Tax  System,  353.         (n)  Boutwell's  TJ.  S.  Tax  System,  346 
(m)  Boutwell's  TJ.  S.  Tax  System,  34J..         (o)  Act  of  March  3,  1863.  §§  4,  5. 
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than  three  days,  or  if  renewed,  must  be  in  writing  signed  by 
the  parties,  and  stamped  equal  to  one-half  of  one  per  cent,  and 
interest  for  the  term  of  the  loan,  upon  the  amount  of  money 
loaned.  All  contracts  for  the  sale  of  coin  and  bullion,  if  to  be 
performed  after  a  period  exceeding  three  days,  must  also  be  in 
wi-iting  signed  by  the  parties,  and  stamped  equal  to  one-half 
of  one  per  cent,  on  the  amount  of  money  to  be  paid.  AH  such 
contracts  lor  loan  or  sale,  not  in  conformity  with  these  require- 
ments, are  declared  to  be  void ;  and  either  party  thereto  may,  at 
any  time  within  one  year  from  the  date  of  the  contract,  have  an 
action  against  the  other,  for  the  recovery  of  any  money  which 
he  may  have  paid  upon  it. 

These  stringent  provisions  have  grown  out  of  the  present 
abnormal  state  of  the  currency,  and  are  designed  to  impose  a 
check  upon  such  dealings  in  specie  as  have  a  tendency  to  give 
it  a  factitious  value  as  compared  with  legalized  paper-money. 
It  may  be  supposed,  therefore,  that  they  will  be  repealed,  when- 
ever the  currency  shall  be  restored  to  a  specie  basis. 

The  stamp  duty  imposed  upon  lottery  tickets,  and  other  like 
devices  to  represent  an  interest  in  schemes  of  chance,  is  fifty 
cents  upon  every  dollar,  and  fraction  of  a  dollar,  of  the  price. 
If  the  stamp  be  not  affixed  by  the  maker  or  vendor,  before  dis- 
posing of  the  ticket  to  the  purchaser,  no  prize  which  it  may 
draw  can  be  demanded  or  recovered  by  any  legal  proceeding  or 
otherwise ;  but  the  holder  may  recover  from  the  vendor  a  sum 
equal  to  double  the  price  of  the  ticket,  with  legal  costs,  at  any 
time  within  three  years  of  the  purchase,  (jo)  The  statute  pro- 
vides, "  that  no  person  shall  make,  sell  or  offer  for  sale,  or  dis- 
pose of  any  lottery  ticket,"  without  a  stamp.  The  question  has 
been  presented  to  Mr.  Commissioner  Lewis,  whether,  in  view 
of  the  fact  that  less  than  fifty  per  cent,  of  the  tickets  comprised 
in  a  scheme  are  actually  sold,  the  stamp  should  be  affixed  to  a 
ticket  before  a  sale  is  actually  secured  for  it  ?  In  other  words, 
whether  the  dealer  must  keep  his  tickets  ready  stamped  in  his 
shop,  or  stamp  each  one  as  he  sells  it  ?  In  reply,  the  Commis- 
sioner gives  his  decision,  that  it  need  not  be  done  until  the  sale 

{p)  Act  of  March  3,  1863,  5  2. 
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is  effected ;  that  the  stamp  is  to  be  affixed  at  the  moment  the 
ticket  acquires  legal  efficacy,  or  begins  to  exist  as  an  article  of 
value,  (q) 

Every  bill  of  lading,  or  receipt  for  goods  to  be  exported  to 
any  foreign  port,  except  in  British  North  America,  requires  a 
stamp  of  ten  cents,  without  reference  to  the  value  of  the  ship- 
ment. Bills  of  lading  for  shipments  to  domestic  ports  are  not 
taxed ;  and  in  this  respect,  the  statute  differs  from  the  English 
law.  By  an  amendment  to  the  statute,  it  is  provided,  that  no 
stamp  shall  be  required  upon  receipts  given  by  railroad  compa- 
nies and  other  carriers,  for  freight  to  be  transported  by  them,  (r) 

BiUs  of  lading  are  usually  taken  in  triplicate,  and  we  presume 
that  each  part  must  bear  a  stamp  in  order  to  be  of  any  legal 
value.  An  assignment  indorsed  on  a  bill  of  lading,  is  held  in 
England  to  require  an  agreement  stamp ;  (s)  and  the  same 
would  doubtless  be  the  case  under  our  law.  Where,  for  want 
of  a  stamp,  an  indorsed  bill  of  lading  cannot  be  admitted  as 
evidence  of  title  to  goods,  in  an  action  of  trover,  the  plaintiff 
may  prove  his  title  by  parol  evidence,  (t) 

A  bill  of  sale  of  a  vessel  is  made  liable  to  stamp  duty  by  the 
amendatory  act ;  (u)  though  not  included  in  the  original  statute. 
The  rate  is  twenty-five  cents,  where  the  consideration  does  not 
exceed  five  hundred  dollars,  fifty  cents,  if  not  exceeding  one 
thousand  doUars,  with  a  progressive  increase  for  every  thousand 
or  fraction  of  a  thousand.  It  is  ruled,  by  the  Commissioner  of 
Internal  Revenue,  that  a  bill  of  sale  or  deed  of  a  vessel,  given 
as  security  for  money,  must  be  stamped  as  a  mortgage,  (v) 

Charter  parties,  and  documents  of  equivalent  import,  are 
taxed  with  a  duty  of  one  dollar,  if  a  vessel  is  not  over  one  hun- 
dred and  fifty  tons  register,  with  a  progressive  rate  for  vessels 
of  larger  tonnage,  up  to  six  hundred  tons,  for  which  the  stamp 
duty  is  five  doUars.  For  vessels  of  any  larger  tonnage  than  six 
hundred,  there  is  a  uniform  rate  of  ten  dollars.  Our  statute, 
hke  the  English,  imposes  a  stamp  duty  on  all  charter  parties, 
whether  for  a  foreign  or  domestic  voyage. 

Iq)  Boatwell's  U.  S.  Tax  System,  387.         (t)  Davis  v.  Reynolds,  1  Stark.  115. 

(r)  Act  of  March  3,  1863,  §  6.  («)  Act  of  March  3,  1863,  §  6. 

(»)  Harris  v.  Bircli,  9  M.  &  W.  591.  (v)  Boatwell's  U.  S.  Tax  System,  3t6 
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Insurance  policies,  marine  or  inland,  upon  property  of  any 
description,  whether  against  perils  by  sea  or  fire,  or  other  peril 
of  any  kind,  and  all  renewals  of  such  policies,  are  taxed  with 
an  uniform  stamp  duty  of  twenty-five  cents ;  (w)  unless  the 
premium  or  assessment  does  not  exceed  ten  dollars,  in  which 
case  a  ten  cent  stamp  is  required,  (x)  By  an  amendment  to  the 
original  act,  it  is  provided  that  no  stamp  shall  be  required  on 
deposit  notes  given  to  mutual  insurance  companies,  upon  which 
stamped  policies  are  to  be  issued,  (y)  As  to  open  policies,  by 
which  different  risks  are  taken  from  time  to  time,  as  parts  of 
one  general  amount  represented  by  the  policy,  some  diversity 
of  opinion  has  arisen,  upon  the  necessity,  under  the  statute,  of  a 
separate  stamp  for  each  risk  indorsed,  and  as  to  the  necessity 
of  any  stamp  when  the  policy  is  first  issued,  and  before  any 
risk  has  been  indorsed  thereon.  The  true  doctrine  would  seem 
to  be,  that  such  a  policy  should  be  stamped  when  issued  to  the 
holder,  and  that  no  new  stamp  should  be  required  thereon  for 
any  risk  that  he  may  have  a  right  to  indorse,  within  the  terms 
and  amount  of  the  policy.  If,  by  the  terms  of  the  open  policy, 
the  risk  is  subject  to  the  approval  of  the  insurer  before  it  can  be 
indorsed,  and  to  the  ascertainment  of  the  rate  of  premium  by 
the  parties,  still,  the  original  instrument  is  that  by  which  the 
insurance  is  effected,  when  these  terms  shall  have  been  com- 
plied with  ;  and  as  such,  it  must  be  liable  to  stamp  when  issued 
in  exchange  for  the  deposit  note.  Every  policy  of  insurance 
is  a  contract  upon  condition ;  and  it  seems  quite  unreasonable 
to  question  whether  it  is  a  policy  or  not,  within  the  terms  of 
the  stamp  law,  on  the  ground  that  one  or  more  of  the  conditions 
expressed  therein  has  not  been  complied  with ;  for,  non  constat, 
that  the  condition  will  not  be  performed.  The  question  whether, 
before  these  terms  are  complied  with,  there  is  a  valid  contract 
of  insurance  under  the  instrument,  which  could  be  enforced  for 
the  recovery  of  a  loss,  would  not  properly  enter  into  the  consid- 
eration of  the  propriety  of  stamping  it  under  the  statute  ;  and 
therefore  the  decision   of  the  U.  S.  Supreme  Court,  (z)  that, 

{w)  Act  of  July  1,  1862,  Sclied.  B.  (2)  Orient  Ins.  Co.  v.  "Wright,  23  How. 

(r)  Act  of  iMni-ch  3,  1863,  §  6.  401.     The  defendant  in  error,  sought  to 

(^)  Act  of  March  3,  1 863,  {  6  recover  of  the  plaintiff  in  error,  for  tire  loss 
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under  such  an  open  policy  as  this,  there  was  no  contract  of 
insurance  until  the  report,  adoption  of  the  risk,  and  fixing  of 
the  premium,  does  not  meet  the  present  question. 

If  the  holder  of  an  open  policy  issues  a  certificate  of  insur- 
ance under  it  to  another  party,  it  would  undoubtedly  be  neces- 
sary, under  the  statute,  that  such  certificate  should  be  stamped, 
as  an  instrument  by  which  insurance  is  made.  Such  a  certifi- 
cate is  moreover  equivalent  to  an  assignment  of  an  interest  of 
the  insured  in  the  policy  held  by  him,  and  as  such  is  liable  to 
the  same  stamp  as  the  original  policy,  (a) 

As  we  have  already  remarked,  in  Sect.  IV.,  in  treating  of 


of  a  cargo  of  coffee,  which  he  claimed  to 
have  been  insured  under  an  open  policy. 
The  terms  of  the  policy  were  for  insurance 
on  coffee,  laden  or  to  be  laden  on  board  the 
good  vessel  or  vessels  from  Rio  Janeiro  to 
any  port  in  the  United  States,  "  to  add  an 
additional  premium  if  by  vessels  lower 
than  A  2,  or  by  foreign  vessels ; ''  and 
the  policy  also  contained  the  following 
clause  respecting  premiums :  "  Having 
been  paid  the  consideration  for  this  insur- 
ance by  the  assured  or  his  assigns,  at  and 
after  the  rate  of  one  and  one-half  per  cent. ; 
the  premiums  or  risks  to  be  Hxed  at  the 
time  of  indorsement,  and  sucli  clauses  to 
apply  as  the  company  may  insert,  as  the 
risks  are  successively  reported."  At  the 
time  the  policy  was  made,  the  amount  of 
insurance  was  fixed  at  $22,500 ;  which,  by 
subsequent  additions,  was  increased  to 
$62,500 ;  and  the  premium  notes  were 
given  upon  that  sum,  at  the  rate  mention- 
ed in  the  body  of  the  policy.  The  defend- 
ant in  eiTor,  having  procured  several  c.ir- 
goes  of  coffee  to  be  indorsed  upon  tlie 
policy,  at  rates  mutually  satisfactory,  ap- 
plied to  the  company  for  an  indorsement 
on  the  policy,  of  the  coffee  in  question, 
laden,  or  to  be  laden  on  board  a  vessel, 
called  the  Mary  W.,  from  Rio  Janeiro  to 
New  Orleans.  The  company  objected  to 
this  vessel,  as  being  inferior  in  character, 
unlit  for  the  voyage,  and  not  coming 
within  the  description  of  the  policy.  But 
the  defendant  in  error  insisting  upon  the 
seaworthiness  of  the  vessel,  and  his  right 
to  the  insurance  within  the  terms  of  the 
policy,  the  company  fixed  the  premium  at 
ten  per  cent.,  subject  to  the  conditions  of 
the  policy,  or  two  and  one-half  per  cent., 
as  against  a  total  loss.  The  defendant  in 
srror,  refused  to  a'.rrec  to  this  rate  of  prc- 


mium.  The  vessel  was  lost  on  the  voyage 
by  running  on  rocks,  the  master  being 
some  seventy  miles  out  of  his  reckoning 
at  the  time.  At  the  trial,  before  tlie  U.  S. 
Circuit  Court  for  the  District  of  Maryland, 
evidence  was  given,  tending  to  prove  tliat 
the  vessel  was  rated  below  A  2,  by  insur- 
ers, and  that  she  was  very  old,  originally 
built  for  a  coasting  vessel,  and  unfit  for  a 
sea-voyage.  Under  the  instructions  of 
the  court,  that,  if  the  jury  found  the  vessel 
was  seaworthy,  the  insured  was  entitled 
to  recover  for  the  loss,  so  far  as  the  rate 
of  premium  wa.-;  concerned,  upon  deduct- 
ing such  additional  premium  to  the  one 
and  one-half  per  cent.,  as  in  the  opinion 
of  undenvriter.s  may  be  deemed  adcuunte 
to  the  increased  risli  of  the  coffee,  shipped 
in  a  vessel  rating  below  A  2 ;  the  jury 
found  a  verdict  for  the  insured.  The  case 
was  brought  by  writ  of  error  to  the  U.  S. 
Supreme  Court,  where  the  judgment  was 
reversed.  The  ground  of  reversal,  as 
stated  by  Nelson,  J.,  for  the  court,  was, 
that  under  the  special  clauses  of  a  policy 
like  this,  something  more  was  required 
than  the  declaration  of  a  ship  rating  lower 
tlian  A  2,  to  bring  the  subject  within  the 
policy,  and  make  a  binding  contract ;  the 
additional  premium  fixed  by  the  comiiany, 
was  to  be  paid  or  secured.  Clifford,  J., 
dissented  from  the  opinion  of  the  court ; 
holding  that  the  judgment  of  the  court 
below  should  be  atfirmed,  on  the  ground 
that  the  company  were  bound  to  take  the 
vessel  if  she  was  seaworthy,  and  that  if 
the  parties  could  not  agree  at  the  time  the 
vessel  was  declared,  what  the  rate  of  pre- 
mium should  be,  it  must  be  settled  like 
other  matters  of  controversy,  by  the  judi- 
cial tribunals. 

(a)  Act  of  March  3,  1863,  ^  6. 
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agreements  and  contracts  generally,  the  true  consideration  in 
determining  the  effect  of  an  alteration  made  in  a  stamped 
instrument,  is,  whether  the  altered  document  is  the  original 
instrument  to  which  the  stamp  was  affixed,  or  a  new  one,  by- 
reason  of  the  alterations,  and  therefore  void  for  not  being  again 
stamped.  In  applying  this  principle  to  alterations  made  in 
policies  of  marine  insurance,  after  stamping,  great  liberality  has 
been  exercised  toward  the  insured  by  the  English  courts,  and 
in  the  acts  of  parliament  bearing  upon  the  subject,  (b)  Thus, 
it  has  been  held,  that  an  alteration  made  in  a  policy,  pending 
the  risk,  whereby  for  a  further  premium,  the  underwriters  can- 
celled the  warranty  of  the  insured  as  to  the  time  of  sailing,  and 
also  added  a  new  provision  as  to  return  of  premium  in  case  of 
convoy,  did  not  subject  the  instrument  to  a  new  stamp,  (c) 
And  the  addition,  in  the  policy,  of  other  places  while  the  risk  is 
pending,  or  of  liberty  to  the  vessel  to  put  into  certain  ports,  the 
underwriters  consenting  to  the  addition,  is  allowed  without  a 
fresh  stamp,  (d)  So  a  memorandum  indorsed  by  the  under- 
writers, whereby  for  an  increased  premium  a  warranty  of  time 
of  sailing  was  released,  and  the  description  of  the  goods  varied, 
has  been  held  to  require  no  new  stamp,  (e)  Where  a  policy 
was  for  a  definite  amount  upon  goods  and  specie,  on  board  a 
ship  or  ships,  first  sailing  within  a  specified  time,  a  memoran- 
dum subscribed  by  the  underwriter  before  notice  of  the  deter- 
mination of  the  risk,  whereby  the  time  of  sailing  was  extended, 
was  held  good  without  a  stamp.  (/) 

A  mistake  made  by  an  agent,  in  declaring  the  interest  to  be 

(6)  .35  G'o.  3,  0.  63,  §  13.  ation  did  not  require  a  new  stamp,  under 

(c)  liidrtdale  u.  Sluddon,  4  Camp.  107.  tlie  act  of  35  Geo.  3,  c.  B3,  ^   13.     Weir 

[d]  Ramsciom  r.  Be;l,  5  il.  &  S.  266.  v.  Aliuidcin,  2  B.  &  Aid.  320.  A  vessel 
Where  tlie  policy  of  insarauce  was  on  having-  sailed,  and  put  back  twice,  in  con- 
goods  at  and  from  A  to  1!,  and  tlie  ship  sequence  of  laboring  and  straining,  from 
being  driven  into  t:,  and  detained,  tlie  being  over  loaded,  an  application  was 
assured  afiei-ward<  iip|)lied  through  their  made  to  the  underwriters  for  liberty  for 
agent  to  the  underwriters,  to  alici-  the  pol-  the  ship  to  go  into  port  to  discharge  part 
■'■y  by  adding  two  new  ].orts,  as  they  of  her  cargo,  on  account  of  being  too  deep 
feared  there  might  be  an  cnerny  at  B,  and  in  the  water.  A  memorandum  was  ac- 
had  ordered  the  captain  to  proceed  to  one  cordingly  indorsed  un  the  policy  by  the 
of  the  ports  proposed,  instead  of  B.  The  underwriters,  giving  this  liberty;  and  it 
underwriters  consented  to  make  the  alter-  was  liekl  that  no  new  stamp  was  required 
ation,  and  the  ship  and  cargo  were  lost  oq  (p)  Hubbard  v.  Jackson,  4  Taunt.  169 
the  passage  to  the  substituted  port.  It  {/)  Kensington  i,.  Inglis,  8  East.  273. 
was  holden,  that  tlie  policy  with  this  alter- 
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on  a  ship  by  a  wrong  name,  may  be  rectified  by  inserting  the 
true  name,  without  a  fresh  stamp,  {g)  And  if  the  declaration 
of  interest  in  a  policy  of  insurance  be  altered  by  striking  out 
the  words  "  on  ship,"  and  inserting  "  on  goods,  as  interest  may 
appear,"  the  assured  not  having  any  interest  in  the  ship,  a  new 
stamp  will  not  be  necessary.  (A) 

A  change,  by  consent,  of  destination  of  the  vessel,  made 
upon  the  policy  after  the  risk  has  attached,  and  while  the  as- 
sured has  a  purpose  of  change  ex  juste  causa,  is  held  not  to 
require  a  new  stamp,  (i)  But  an  alteration  of  the  place  of  des- 
tination, made  without  consent,  would  avoid  the  policy,  (j) 
Where  there  is  an  interest  to  which  the  insurance  attaches,  an 
alteration  in  the  policy,  varying  the  description  so  as  to  cover  a 
different  interest,  though  made  with  the  consent  of  all  parties, 
makes  a  fresh  stamp  necessary.  Thus,  where  a  policy  was  orig- 
inally effected  on  "  ship  and  outfit,"  on  a  whaling  voyage  out 
and  home,  and,  after  the  vessel  sailed,  the  policy  was  altered,  by 
consent  of  parties,  to  "  ship  and  goods,"  it  was  held,  that  in  the 
absence  of  a  new  stamp,  the  policy  was  void,  and  that  the  par- 
ties could  not  resort  back  to  the  instrument  as  it  originally 
stood,  and  treat  it  as  a  policy  on  "  ship  and  outfit."  (k) 

Whilst  the  matter  of  a  poUcy  is  in  fieri,  —  that  is,  before  the  ' 
instrument  has  commenced  its  function,  —  it  may  be  altered  in 
any  respect  without  requiring  to  be  restamped.  (l)  But  it 
should  be  borne  in  mind,  that  where  an  alteration  is  made  in 
any  instrument  while  the  matter  of  it  is  in  fieri,  as  in  any  other 
case  of  alteration,  a  party  who  produces  and  relies  upon  the 
document  in  its  altered   state,  must   show  the  circumstances 


ig)  Robinson  v.  Touray,  1  M.  &  S.  217.  This  change  of  destination  of  the  ship  was 

(A)  Sawtell  v.  Loudon,  1  Marsh.  99  ;  .5  held  to  be  an  alteration  of  the  terms  and 

Taunt.  359.  conditions  of  the  policy  permitted  by  the 

(t)  Brocklebank  v.  Sugrue,  1  B.  &  Ad.  act  of  35  Geo.  3,  ch.  63,  §  13,  and  there- 

81.    A  policy  duly  stamped  was  effected  fore  tlie  memorandum  did  not  require  a 

on  a  ship  at  and  from  Liverpool  to  Que-  new  stamp.     Ramstrom  v.  Bell,  5  M.  & 

bee.     Being  detained  beyond  the  intended  S.  266,  supra. 

time  of  sailing,  a  memorandum  was  in-  '{j)  Campbell  v.  Christie,  2  Stark.  64; 

dorsed  on  tlie  policy,  that,  in  consequence  and  see  Forshaw  v.  CVabert,  6   Moore, 

of  the  detention,  the  voyage  was  changed  369. 

to  one  from  Liverpool  to  St.  Johns,  N.  B,,  (4)  Hill  v.  Patten,  6  Bast,  173 ;  French 

at  and  from  thence  back  to  London,  in  v.  Patton,  9  East,  351. 

consideration  of  an  additional  premium.  {1}  Robinson  v.  Tobin,  1  Stark.  336. 
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under  which  the  alteration  was  made,  (m)  The  question, 
whethor  the  alleged  circumstances  existed,  may  be  one  for  the 
jury  to  determine  ;  but  it  is  for  the  court  to  say,  as  matter  of 
law,  whether  the  alterations  invalidate  the  instrument,  (w) 

Policies  of  life  insurance  are  taxed  twenty-five  cents  where 
the  amount  insured  does  not  exceed  one  thousand  dollars,  fifty 
cents  where  not  exceeding  five  thousand,  and  one  dollar  where 
the  amount  is  over  five  thousand.  Deposit  notes  to  mutual 
life-insurance  companies,  upon  which  stamped  policies  are 
based,  are  not  liable  to  stamp  duty,  (o)  Tickets  of  insurance 
issued  to  travellers,  against  fatal  or  non-fatal  injury,  are  ex- 
empted from  stamp  duties  by  an  amendment  to  the  original 
statute,  (p)  It  is  held  in  England,  that  a  pohcy  of  insurance 
on  the  lives  of  cattle  should  be  stamped,  under  the  clause  tax- 
ing policies  "  made  upon  any  property  or  interest  whatever, 
from  loss  or  damage  of  any  kind."  (q)  Probably  the  clause  in 
our  statute,  requiring  a  stamp  on  policies  of  insurance  on  prop- 
erty, against  "  perils  of  any  kind,"  would  receive  the  same 
application. 


SECTION    VII. 

STAMPS    ON    CERTIFICATES,    SPECIAL   AND    GENERAL. 

Certificates  of  stock  in  any  incorporated  company,  certifi- 
cates of  deposit  of  any  sum  of  money,  certificates  of  damage 
or  otherwise,  and  all  others  issued  by  port  wardens  or  marine 
surveyors,  are  liable  to  special  stamp  duties ;  and  certificates  of 
any  other  description,  to  a  five  cent  stamp,  (r)  By  an  amend- 
ment to  the  statute,  certificates  of  weight  and  measure,  certifi- 
cates of  record  of  deeds,  and  of  their  acknowledgment  or  proof 
by  attesting  witnesses,  are  specially  exempted,  (s) 

A  certificate  signed  by  a  pledgor,  setting  forth  that  he  had 

(w)  London  &  Brighton  R.  Co.  w.  Fair-  (p)  Proviso  to  §  3,  Act  of  March  3, 
clough,  2  M.  &  G.  675 ;  3  Scott,  N.  R.  68.     1863. 

(n)  BartlettM.  Smith,  11  M.  &  W.483.         (?)  Atty.-Gen.  i',  Cleobury,  4  Exch.  65. 
(o)  Act  of  March  3,  1863,  <,  6.  (r)  Act  of  .TiUv  1,  1862,  Sched.  B 

{«)   Act  of  .Mui-cl]  n,  U'C.3,  ^  6. 
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deposited  certain  chattels  as  a  pledge  for  a  sum  of  money  bor- 
rowed, and  empowering  the  pledgee  to  sell  in  case  the  money- 
was  not  returned  by  a  specified  day,  has  been  held  not  to  re- 
quire a  mortgage  stamp,  under  the  English  statute,  (t)  General 
certificates,  as  such,  are  not  subject  to  stamp  duty  under  the 
English  acts. 

Under  our  statute  the  question  may  arise,  whether  certifying 
a  check  by  a  bank  officer,  requires  a  stamp.  Such  an  act  is 
regarded  as  equivalent  to  the  acceptance  of  a  draft,  where  the 
officer  has  authority  to  perform  it ;  (u)  and,  as  the  check  would 
be  already  stamped  as  the  law  requires  for  a  sight  draft,  a  sec- 
ond stamp  would  seem  to  be  unnecessary.  Neither  would  such 
a  certificate  come  fairly  within  the  meaning  of  the  term  "  cer- 
tificate of  deposit,"  so  as  to  require  a  second  stamp  under  that 
head. 

It  has  been  determined,  by  the  Commissioner  of  Internal 
Revenue,  that  the  jurat  to  an  affidavit,  affixed  by  a  justice  of 
the  peace,  or  other  officer  authorized  to  administer  oaths,  is 
subject  to  stamp  duty  as  a  certificate,  (v)  And  the  predecessor 
of  the  present  Commissioner  has  given  it  as  his  opinion  that  a 
stamp  is  required  upon  every  certificate  which  has  or  may  have 
a  legal  value  in  any  court  of  law  or  equity,  (iv)  Since  the 
date  of  that  decision  (October,  1862),  some  certificates  have 
been  expressly  exempted  by  Congress,  as  mentioned  above. 
Unless  the  term  "  certfficate  "  should  be  held  to  be  applicable 
only  to  documents  using  the  word  "  certify,"  we  see  not  how 
any  acknowledgment  in  writing,  not  specially  exempt,  as  a  car- 
rier's receipt  is  exerhpted,  (x)  can  escape  stamp  duty  under  this 
head. 

(«)  In  re  Attenborough,  11  Exch.  461.  (w)  Boutwell's  U.  S.  Tax  System,  333, 

(«)  2  Parsons  on  Notes  and  Bills,  74.  {x)  Act  of  Jlarch  3,  1863,  §§  6,  10. 

(u)  Boutwell's  U.  S.  Tax  System,  386. 
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SECTION    VIII. 

STAMPS  ON  CONVEYANCE,  MORTGAGE,  AND  OTHER  DEEDS. 

By  the  United  States  statute,  any  "  deed,  instrument  or 
writing,  whereby  any  lands,  tenements,  or  other  realty  sold,  shall 
be  granted,  assigned,  transferred  or  otherwise  conveyed  to,  or 
vested  in,  the  purchaser  or  purchasers,  or  any  other  person  or 
persons  by  his,  her  or  their  direction,  when  the  consideration  or 
value  exceeds  one  hundred  dollars,'' — is  subject  to  an  ad  valo- 
rem stamp  duty,  (y)  And  by  an  amendment  to  Schedule  B, 
fixing  the  maximum  amount  of  stamp  duty  to  be  paid  upon 
any  one  conveyance,  it  is  provided,  that  "  no  conveyance,  deed, 
mortgage  or  other  writing,  whereby  any  lands,  tenements,  real- 
ty or  other  property  shall  be  sold,  granted,  assigned  or  other- 
wise conveyed,  or  shall  be  made  as  security  for  the  payment  of 
any  sum  of  money,  shall  be  required  to  pay  a  stamp  duty  of 
more  than  one  thousand  dollars,  any  thing  to  the  contrary  not- 
withstanding.'' {z) 

It  is  obvious,  from  the  very  clear  language  of  the  statute,  that 
the  ad  valorem  stamp  duty  upon  conveyances,  applies  only  to 
estates  that  are  bought  and  sold ;  for  the  word  "  sold  "  expressly 
qualifies  the  nature  of  the  transaction,  and  the  terms  "  purchas- 
er" and  "purchasers,"  are  used  in  their  ordinary  sense,  as  des- 
ignating the  person  effecting  a  bargain,  and  not  in  their  techni- 
cal legal  sense,  as  indicating  one  who  acquires  land  in  any 
manner  other  than  by  descent  or  the  mere  act  of  law.  And  it 
is  also  evident,  that  no  new  duties  upon  conveyances,  are  impos- 
ed by  the  clause  of  the  amendatory  act  above  quoted.  If  the 
meaning  of  its  language  is  not  identical  with  the  words  of  the 
original  statute,  the  variation  is  only  one  in  appearance,  arising 
from  the  introduction  of  the  word  "  mortgage  "  into  the  amend- 
atory clause,  and  the  consequent  necessity  of  a  different  collo- 
id) Act  of  July  1,  1862,  Sched.  B.  (z)  Act  of  JIurch  3,  1863,  5  6. 
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cation  of  the  word  "  sold,"  in  order  to  avoid  the  absurdity  of 
speaking  of  a  conveyance  of  "  property  sold,"  as  one  "  made 
as  security  for  the  payment  of  any  sum  of  money."  But  even 
if  the  meaning  of  the  amendment,  as  applied  to  conveyances  of 
real  estate,  should  be  held  to  be  a  substantial  variation  from  the 
sense  of  the  original  statute,  the  utmost  that  it  can  be  held  to 
say,  in  reference  to  conveyances  of  real  estate  not  sold,  is,  that  no 
such  conveyance  shall  be  requu-ed  to  pay  a  stamp  duty  of  more 
than  a  thousand  dollars."  As  the  original  statute  does  not  provide 
that  conveyances  of  estates  not  sold  shall  pay  an  ad  valorem 
duty,  and  as  this  amendment  makes  no  such  provisions  in  terms, 
it  is  quite  clear  that  any  argument  which  would  go  to  prove 
that  the  amendatory  clause  imposes  a  stamp  upon  conveyances 
of  real  estate  not  sold,  would  lead  to  the  absurd  conclusion  that 
such  conveyances  must,  in  aU  cases,  bear  a  specific  stamp  of  one 
thousand  dollars. 

It  may  be  observed,  also,  that  the  English  stamp  acts  use  the 
words  "  upon  the  sale,"  and  "  purchaser  or  purchasers,"  just  as 
our  statute  does  the  words  "  sold,"  and  "  purchaser  or  purchas- 
ers," in  describing  what  lands  of  conveyances  of  real  estate  are 
subject  to  ad  valorem  stamp  duties ;  {a)  and  that  English  decis- 
ions are  uniform,  to  the  effect  that  no  conveyance  of  real  property 
except  upon  a. sale,  is  liable  to  an  ad  valorem  stamp,  (b)  By  the 
English  act,  a  conveyance  for  any  other  purpose  than  sale  or  mort- 
gage, is  provided  for  by  a  specific  stamp  duty,  with  an  ad  valo- 
rem addition  upon  the  amount  of  equality  money  in  certain 
cases,  where  equality,  above  a  specified  amount,  is  paid,  (c) 
Upon  the  considerations  above  advanced,  we  are  clearly  of 
opinion,  that  the  United  States  stamp  acts  impose  ad  valorem 
duties  only  upon  conveyances  of  real  property  that  is  sold  or 

(a)  48  Geo.  3,  c.   U9  ;   55  Geo.  3,   u.  sy  u.  Nauney,  3,Bing.  n.  ±i.  478  ;  4  Scott, 

184;   13  &  14  Vict.  c.  97.  458;    Blandy  v.  Herbert,  9  B,  &  C.  395; 

lb)  Henniker  f.  Henniker,  1  E.  &  B.  as  to  what  will  amount  to  a  sale  under  the 

54  ■  decides,  that  an  exchange  of  lands  up-  conveyance    clause    of   the    stamp    act. 

on'wliich  money  is  paid  for  equality  of  Coates  v.  Perry,  3  B.  &  B.  48,  decides, 

partition,  is  not  a  sale,  within  the  terms  of  that  a  conveyance  to  trustees  for  benefit 

the  stamp  act ;    Denn  v.  Diamond,  4  B.  of  creditors  by  a  debtor,  with  a  resulting 

&  C.  243   decides,  that  a  father's  deed  of  trust  to  himself,  does  not  require  anarf  va- 

estates  to' his  son,  in  pursuance  of  a  family  lorem   stamp,  as  upon  a  sale  or  mortgage, 

arrangement  for  the  benelit  of  his  children,  under  55  Geo.  3,  c.  1 84. 
is  not^liable  to  ad  valorem  duty  as  a  sale.  (c)  55  Geo.  3,  c.  184. 
See  Belcher  c.  Sikes,  6,B.  &  C.  134 ;  Mas- 
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mortgaged,  and  that  all  other  conveyances  are  left  to  be  stamped 
under  the  general  head  of  contracts  or  agreements,  (d) 

We  notice  that  the  Commissioner  of  Internal  Revenue  has 
ruled,  that  a  sheriff's  deed  to  a  creditor,  of  real  estate  levied 
upon  under  an  execution ;  (e)  an  executor's,  administrator's, 
or  trustee's  deed  to  heirs ;  (/)  deeds  of  partition  between 
heirs  or  other  tenants  in  common ;  and  conveyances  in  alf 
cases,  whether  by  a  "  quitclaim  "  or  a  "  warranty  deed  "  (if  the 
value  of  the  property  conveyed  exceeds  one  hundred  dollars), 
must  be  stamped  with  an  ad  valorem  stamp,  as  prescribed  under 
the  head  of  "  Conveyance."  {g)  Upon  what  gi-ound  these  rulings 
are  made,  in  view  of  the  fact  that  the  statute  expressly  uses  the 
word  "  sold,"  we  do  not  clearly  see ;  for  it  is  not  every  form  of 
conveyance  that  even  embraces  the  technical  word  "  sell "  in 
the  operative  clause.  They  are  not  in  conformity  with  the  law, 
upon  any  rules  of  construction  we  can  see  to  be  applicable  to 
the  subject. 

A  conveyance  of  an  estate  sold  subject  to  a  mortgage,  which 
is  in  fact  a  sale  of  an  equity  of  redemption,  would  doubtless  be 
properly  stamped  for  the  value  of  the  interest  thereby  sold  and 
conveyed,  and  would  not  require  a  stamp  proportioned  to  the 
whole  value  of  the  estate.  This  is  held  to  be  the  true  construc- 
tion of  the  English  statute,  (h)  unless  the  vendee  agrees  to  as- 
sume the  mortgage  as  a  part  of  the  consideration  for  the  sale,  in 
which  case  there  is  a  special  provision  that  the  stamp  duty  shall 
cover  the  amount  of  the  mortgage  also,  (i) 

It  is  held  in  England,  that  a  deed  of  confirmation  of  an  in- 
operative deed  that  was  \luly  stamped,  does  not  require  an  ad 
valorem  stamp,  as  for  a  sale  of  the  property,  (j)  A  deed  pur- 
porting to  be  a  conveyance  of  land,  but  inoperative  as  such,  for 
want  of  a  seal,  and  containing  a  stipulation  not  to  disturb  the 

(d)  In  James  r.  Blanvelt  d  o/.  in  Equi-  pursuance   of    an    arrangement   for  this 

ty,  icccntly  iletermined  in  tlie  U.  S.    Cir-  mode  of  transfer,  made  at  the  time  of  the 

oiiit  Court  for  the  Eastern  District,  Pcnn-  sale.  —  See  Legal  Intelligencer,  May  27, 

sylyania,  Cadmallader,  J.,  decided,  that  a  1864. 

doulile  stamp  duty  was  not  incurred  by  (e)  Boutwell's  U.  S.  Tax.  System,  345 

the   duplication    of  the   original    convey-  (/]  Boutwell's  U.  S.  Tax  System,  341. 

ance.     In  this  ease,  the  vendor  liad  con-  (r/)  Boutwell's  U.  S.  Tax  System,  367. 

veyed   the  estate    to    a   middleman  by  a  j/i)  Per  Pollock,  C.  B.   in  Marquis   of 

stamped   deed,  and  the  latter  by  an  un-  Chandos  v.  Comnis.  of  Ilev.  6  Exch  481 

Btamped  deed,  and,  for  a  nominal  lonsid-  (i)  55  Geo.  3,  c.  184. 

oration,  had  conveyed  to  tlie  vendee,  in  (j)  Doe  v.  Weston,  2  Q.  B   249. 
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graii'tee  in  the  enjoyment  of  the  premises,  is  held  to  operate  only 
as  an  agreement,  and  to  require  a  stamp  accordingly,  (k) 

Undir  the  English  statute,  which  provides  that  the  stamp 
upon  a  deed  shall  be  in  proportion  to  the  amount  of  the  pur- 
chase or  consideration-money  "  therein  or  thereupon  expressed," 
and  whicli  imposes  heavy  penalties  for  not  truly  stating  the 
amount  of  Ihe  consideration  in  the  deed,  it  is  held,  that  if  the 
full  consideration  be  not  expressed  in  an  instrument,  it  is  not 
thereby  rendered  void,  on  the  ground  of  not  being  properly 
stamped.  Oul-  statute,  however,  uses  the  terms  "  considera- 
tion or  value,"  aud  does  not  limit  them  to  what  the  instrument 
expresses  as  the  amount.  (Z) 

A  stamped  deed  delivered  to  the  grantee,  but  subsequently 
destroyed  by  consent  of  parties,  is  held  not  to  divest  the  grantee 
of  his  title,  which  can  only  be  done  by  a  reconveyance  properly 
stamped,  (m)  And  a  deed  legally  stamped,  is  not  vitiated  by  a 
reference  therein  to  instruments  that  are  unstamped,  (n) 

It  has  been  held  in  England,  that  a  conveyance  of  lands  in 
Australia,  that  was  executed  in  England,  was  liable  to  stamp 
duty,  though  the  stamp  acts  relate  solely  to  Great  Britain  and 
Ireland,  (o)  We  presume  that  any  conveyance  executed  in  the 
United  States,  for  the  sale  of  lands  abroad,  would  be  held  liable 
to  our  stamp  laws,  if  the  question  should  come  before  the  coujts 
of  this  country  ;  for  there  is  no  exemption  in  our  statute,  as  to 
where  the  lands  are  situated.  The  terms  are  broad,  embracing 
"  any  lands  sold,"  and  we  see  not  how  any  court,  State  or  na- 
tional, could  set  aside  the  revenue  laws,  if  the  conveyance  was 
executed  and  delivered  within  the  United  States. 

Any  mortgage,  whether  of  real  or  personal  property,  by  the 
statute  as  amended,  (p)  must  be  stamped  with  an  ad  valorem 

(h)  Rex  V.  Ridgwell,  6  B.  &  C.  665.  See  James  v.  Blanvelt,  in  Law  Intel,  of 

(/)  Duck  0.  B?addyll,  M'Clel.  217,  13  May  27th,  1864.     In  this  caso  a  deed  in- 

Price,  455  ;  Robinson  v.  McDonald,  5  M.  adequately  stamped  was,   allowed   '.o   ba 

&  S.  228.  —  Cadwaliader,  J.  expresses  the  valid  by  the  subsequent  addition  of  th'i 

opinion  that  the   term   "  value "  in   the  delicient  amount  of  stamps. 

statute;  applies  to  the' estate,  and  the  term         (m)  Souverbye  v.  Arden,  1  Johns.  Ch 

"consideration,"  to    the  convei/atice ;  and  240;  Nicholson  v.  Halsey,  id.  417. 

that  if  the  consideration  given  for  the  con-        (n)  Duck  u.  Bj-addyll,  M'Clel.  217,  13 

veyance  be  greater  than  the  value  of  the  Price,  455. 

estate,  or  than  the  amount  expressed   in         (o)  In  re  Wright  v.  Comms.  of  Rev.  IJ 

the  deed,  tlie  stamp  must  be  according  to  Hurl.  &  G.  458. 

the  amount  of  the  consideration  so  given.         {p)  Act  of  Match  3,  1863,  §  6 
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stamp,  at  the  rate  of  ten  cents  for  every  two  hundred  dollars,  or 
fractional   part   thereof.     The    same  amendatory  act  provides 
that  no  mortgage  shall  be  required  to  pay  a  higher  duty  than 
one  thousand  dollars,  and  that  one  stamp  only  shall  be  required 
for  both  instruments  where  there  is  a  bond  or  note  secured  by 
mortgage ;  but  in  such  case  the  highest  rate  applicable  to  either 
instrument  separately,  must   be  adopted.     It  wiU   be  noticed 
that  the  amended  rates  for  notes  having  over  six  months  to  run 
is  precisely  the  same  as  the  amended  mortgage  rates,  namely 
ten  cents  for  every  two   hundred  dollars,  or  fraction  thereof; 
and  that  the  rates  provided  for  personal  bonds  for  a  sum  cer 
tain,  is  also  identical  with  the  mortgage  rates. 

A  conveyance  on  its  face  absolute,  with  a  deed  of  defeasan  je 
back,  operating  contemporaneously,  is  provided  for  by  the  stat- 
ute, and,  as  a  conveyance  intended  only  as  a  security,  is  to  be 
stamped  at  the  mortgage  rates,  (q)  The  instrument  of  defeas- 
ance would  seem  to  require  either  a  bond  or  an  agreement 
stamp,  according  to  its  form. 

As  the  amended  statute  requires  every  mortgage  to  be 
stamped  with  an  ad  valorem  duty,  where  no  specific  amount  is 
mentioned  as  the  sum  for  which  the  mortgage  is  given  as  secu- 
rity, ('/•)  the  proper  measure  of  the  stamp  must  be  left  discre- 
tionary with  the  parties.  If  such  a  mortgage  be  not  stamped, 
we  see  not  how  it  can  be  enforced.  The  English  statute  pro- 
vides, that  a  mortgage  to  secure  an  uncertain  and  unlimited 
amount,  shall  be  available  only  for  such  an  amount  as  the  ad 
valor 6771  duty  denoted  by  any  stamp  thereon  wiU  extend  to 
cover  ;  (s)  and,  in  the  absence  of  any  positive  enactment  upon 
the  subject,  we  think  the  courts  of  this  country  would  hold  that 
the  spirit  of  om-  statute  would  sanction  the  same  doctrine  here. 

Upon  every  assignment  or  transfer  of  a  mortgage,  a  stamp  is 
to  be  affixed  equal  to  that  imposed  on  the  original  instru- 
ment, (t)  It  is  held  in  England,  that  an  assignment  of  a.  policy 
of  insurance  as  a  security  for  a  debt,  with  a  proviso  for  its  re- 
demption on  payment  of  the  sum  owed,  is  a  mortgage,  and 

(7)  Act  of  July   1,   1862,    Sched.    B,         (s)  13  &  14  Vict.  c.  97. 
Mortgage.  (()  Act  of  March  3,  1863,  5  6. 

h]  Act  of  March  3,  1863,  5  6. 
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requires  an  ad  valorem  stamp,  (m)  The  same  rule  would  doubt- 
less govern  under  our  statute  ;  though  a  simple  assignment  of 
a  policy  is  only  subject  to  the  specific  duty  imposed  upon  the 
original  instrument,  {v) 

A  renewal  of  a  chattel  mortgage  by  notice  entered  upon  the 
record,  as  authorized  by  the  laws  of  some  of  the  States,  does 
not  come  within  the  provisions  of  the  stamp  act,  and  the  Com- 
missioner of  Internal  Revenue  has  ruled,  that  such  a  renewal 
does  not  render  the  use  of  a  stamp  necessary,  [w)  He  has  also 
decided,  that  a  release  of  a  mortgage  by  which  it  is  discharged, 
and  a  quitclaim  deed  from  the  mortgagee  to  the  mortgagor, 
operating  simply  to  discharge  the  mortgage,  are  exempt  from 
stamp  duty,  (x) 

A  mortgage  (teed  to  secure  distinct  sums  of  money  to  differ- 
ent persons,  should  be  stamped  with  the  ad  valorem  duty 
chargeable  on  each  sum,  and  not  with  a  duty  computed  upon 
the  aggregate  sum.  This  is  distinctly  provided  for  by  the  Eng 
Hsh  statute  ;  [y)  but  it  would  seem  to  be  a  reasonable  intend 
ment  of  our  law,  in  the  absence  of  any  special  provision ;  for 
such  an  instrument  is,  in  fact,  several  mortgages.  It  is  held, 
however,  that  where  there  are  several  mortgagees,  having,  in 
fact,  separate  interests,  if  the  deed  do  not  show  that  it  is  given 
as  a  security  for  the  payment  of  separate  and  distinct  sums,  an 
ad  valorem  stamp  on  the  gross  amount  will  be  sufficient,  (z) 

One  stamp  only  being  used  for  both  instruments,  where  there 
is  a  note  and  mortgage,  it  would  be  well,  in  executing  such  in- 
struments, to  insert  a  statement  upon  the  one  not  stamped,  that 
the  other  is  duly  stamped,  in  order  that  the  former  may  appear 
conformable  to  law  upon  the  face  of  it,  and  the  absence  of  a 
stamp  explained.  It  might  be  well  also,  to  insert  in  the  witness 
clause  of  deeds  and  other  instruments  of  a  solemn  nature,  in 
addition  to  the  usual  words  attesting  the  signing,  sealing,  and 
delivery,  words  of  attestation  as  to  the  stamping.  Available 
evidence  of  the  time  of  stamping  would  thus  be  secured,  and 
the  possible  inconvenience  resulting  from  a  subsequent  loss  of 
the  stamp,  be  avoided. 

in)  Caldwell  v.   Dawson,  5  Exch.  1  ;  [x)  Boutwell's  U.  S.  Tax  System,  •  ■•■7 

Wanv.n  v.  Howe,  2  B.  &  C.  281.  (.(/)  55  Geo.  3,  c.  184. 

(«)  Act  of  March  %  1863,  §  6.  (z)  Reed  v.  Wilmot,  7  Bing.  577. 
(w)  Boutwell's  U.  S.  Tax  System,  343. 
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Bonds  for  indemnifying  sureties  for  the  payment  of  money, 
and  official  bonds,  are  charged  with  a  stamp  duty  of  fifty 
cents,  {a)  Personal  bonds  for  the  payment  of  money,  or  as 
security  for  the  payment  of  any  definite  and  certain  sum  of 
money,  are  charged  with  an  ad  valorem  duty  of  ten  cents  upon 
every  two  hundred  dollars,  or  fractional  part  thereof,  ip)  Bonds 
required  in  legal  proceedings  are  exempt,  and  bonds  of  any 
other  description  than  those  above  enumerated,  are  liable  to  a 
twenty-five  cent  stamp,  (c)  A  bond  as  security  for  the  pay- 
ment of  an  indefinite  and  uncertain  sum,  or  for  an  unlimited 
amount,  under  our  statute,  is  chargeable  under  the  head  of 
"  bond  of  any  other  description,"  with  a  twenty-five  cent  stamp. 
Such  a  bond  in  England,  was  formerly  charged  with  a  specific 
duty,  [d)  as  under  our  law ;  but  is  now  chargeable  with  an 
ad  valorem  duty  on  the  amount  of  the  penalty  expressed 
therein ;  and  if  no  penalty  be  expressed,  the  bond  is  available 
only  for  the  amount  which  the  ad  valorem  stamp  upon  it  will 
extend  to  cover,  (e) 

In  estimating  the  stamp  duty  on  a  personal  bond  for  the 
payment  of  money,  or  as  security  for  any  definite  or  certain 
sum,  the  interest,  whether  by-gone  or  subsequent,  is  not  to  be 
considered ;  that  being  in  the  nature  of  damage  for  the  non- 
payment of  the  sum  advanced,  and  not  falling  within  the  mean- 
ing of  a  "definite  and  certain  sum,''  secured  by  the  bond.  (/) 
Where  several  bondsmen  bind  themselves  to  do  the  same  thing, 
in  one  bond,  only  one  stamp  is  required,  (g) 

Leases  and  agreements  for  the  hire  of  real  estate,  are  charged 
with  a  specific  stamp  duty  of  fifty  cents,  if  the  term  is  three 
years  or  less,  and  one  doUar,  if  over  three  years.  (A)  An  assign- 
ment of  a  lease  must  be  stamped  the  same  as  the  original 
instrument,  [i)  The  terms  of  the  statute,  being  for  the  /u>e,  use^ 
or  rent  of  the  premises  to  which  the  lease  refers,  seem  to 
provide  expressly,  that  both  the  tenant's  part  of  the  instrument 
and  the  landlord's,  must  be  stamped.  It  is  held  by  the  Com- 
missioner of  Internal  Revenue,  that  a  lease  which  operates  as 

(rt)  Act  of  JiUv  1,  1862,  Sched.  B.  (  f)  Barker  v.  Smart,  7  M.  &  W.  590. 

(6)  Act  of  March  3,  1863,  \  6.  (9)  Bowen  l-.  Ashlev,  1  B.  &  V.  N.  R. 

(c)  Act  of  July  1,  18G2,  Sched.  B.  274. 

{d)  55  Geo.  3,  c.  184.  (/i)  Act  of  July  1,  1862,  Sched.  B. 

(e)  13  &  14  Vict.  c.  97.  \i\  Act  of  March  3,  1863,  §  6. 
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a  deed  of  conveyance,  should  be  stamped  as  a  conveyance,  with 
an  ad  valorem  duty  upon  the  total  value  of  the  property ;  also 
that  the  assignment  of  such  a  lease  should  be  stamped  in  the 
same  manner,  (j) 

A  surety's  signing  a  lease  as  security  for  the  rent,  is  held  not  to 
make  an  additional  stamp  necessary,  as  for  a  bond  or  an  agree- 
ment. His  covenant  to  pay  rent  is  regarded  as  partly  the 
consideration  for  granting  the  lease.  (A;)  And  a  lease  containing 
a  privilege  of  purchasing  the  demised  premises,  does  not  require 
an  additional  stamp  as  an  agreement.  (I)  But  a  privilege  for 
the  lessee  to  purchase  other  premises,  wiU  render  the  lease  also 
liable  to  an  agreement  stamp,  (m) 

A  contract  for  rooms  and  board  in  a  hotel  or  boarding-house, 
is  held  not  to  constitute  a  lease,  or  to  create  the  relation  of 
landlord  and  tenant,  (w) 


SECTION    IX. 

STAMPS   ON   POWBES   OF   ATTORNEY   AND   LEGAL  DOCTmENTS. 

Powers  of  attorney  for  the  sale  or  transfer  of  any  stock,  bonds, 
or  scrip,  or  collection  of  interest  or  dividends  thereon ;  powers 
of  attorney  or  proxies  for  voting  at  elections  of  officers  in  busi- 
ness corporations ;  powers  of  attorney  to  collect  rents,  to  sell 
and  convey,  or  to  rent  or  lease  real  estate  ;  and  powers  of  attor- 
ney to  perform  any  and  aU  other  acts  not  before  specified,  are 
charged  with  appropriate  specific  duties,  (o)  Powers  of  attorney 
and  other  papers  relating  to  applications  for  bounties,  arrearages 
of  pay,  pensions,  or  to  the  receipt  thereof,  are  specially  exempted 
from  stamp  duty,  {p) 

The  question  may  arise  under  the  statute,  whether  a  power 
of  attorney  "  to  perform  any  and  all  other  acts  not  before  speci- 
fied," which  requires  a  dollar  stamp,  would  also  be  subject  to 

(j)  Boutwell's  IT.  S.  Tax  System,  367,  (m)  Lovelock  v.  Franklyn,  8  Q.  B.  371. 

369.  (n)  Wilson  v.  Martin,  1  Denio,  602. 

(k)  Price  v.  Thomas,  2  B.  &  Ad.  218.  (o)  Act  of  July  1,  1862,  Sched.  B ;  and 

(/)  Worthinjrton  v.  Warrington,  5  C.  B.  Act  of  Marcli  3,  1863,  §  6. 

RsJ,  (n)  Ar-t  cif  Miireli  .3,  18G3,  ^  6. 
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an  additional  stamp,  in  consequence  of  including  the  perforna-- 
ance  of  any  of  the  acts  charged  with  specific  duties.  We 
presume,  that  in  such  a  case,  the  general  stamp  would  be  held 
sufficient  to  cover  all  the  powers  embraced  in  the  instrument ; 
for  the  effect  of  the  phrase  quoted  may  be  regarded  as  cumula- 
tive, rather  than  alternative  and  exclusive.  And  though  the 
power  of  attorney  or  proxy,  for  which  the  ten  cent  stamp  is 
prescribed  by  the  statute,  is  specifically  described  as  a  proxy  for 
voting  at  any  election  of  officers  of  an  incorporated  company, 
yet  we  presume  the  same  stamp  would  be  sufficient  to  cover  a 
stockholder's  proxy  for  voting  upon  any  other  question  before 
the  company. 

The  Commissioner  of  Internal  Revenue  has  decided,  that  a 
note  payable,  containing  also  a  power  to  sell  or  transfer  stock, 
requires  an  additional  stamp  as  a  power  of  attorney;  (g)  but 
that  a  mortgage  does  not  require  a  second  stamp  in  consequence 
of  containing  also  a  power  of  attorney  or  power  of  sale,  (r) 

A  writ  or  other  original  process,  by  which  any  suit  is  com- 
menced in  any  court  of  record,  either  of  law  or  equity,  is  subject 
to  a  specific  stamp  of  fifty  cents.  A  writ,  summons,  or  other 
process  issued  by  a  justice  of  the  peace,  is  specially  exempted 
from  stamp  duty ;  as  also  all  process,  civil  or  criminal,  in  suits 
commenced  by  the  general  or  any  State  government,  (s) 

The  statute  exempts  from  duty,  a  warrant  of  attorney  accom- 
panying a  bond  or  note  duly  stamped,  (t) 

Under  the  provisions  applicable  to  legal  documents,  the  Com- 
missioner of  Internal  Revenue  has  given  an  opinion,  that  an 
appeal  or  other  instrument,  by  which  a  suit  is  transferred  from 
a  justice  of  the  peace  to  a  court  of  record,  is  subject  to  stamp 
duty  as  an  original  process  ;  also  that  a  writ  of  scire  facias,  in 
civil  or  criminal  cases,  is  an  original  process,  and  must  be 
stamped  ;  but  that  writs  of  error,  certiorari,  habeas  corpus,  and 
alias  and  pluries  writs,  and  counterpart,  are  exempt,  (u) 

It  has  been  decided  in  England,  that  a  wmt  may  be  altered 
as   to  the  return  day,  before  it  is  returnable,  without  a  fresh 


(7)  Boutwell's  TJ.  S.  Tax  System,  354.         (()  Act  of  March  3d,  1863,  ^  6. 

(r)  BoutwcU's  U.  S.  Tax  System,  339.         (u)  Boutwell's  U.  S.  Tax  System,  353. 

(s)  Act  of  July  1st,  1862,  Sched.  B. 
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stamp,  provided  no  term  intervenes  between  the  teste  and  the 
day  on  which  it  is  ultimately  made  returnable.(t;) 


SECTION     X. 

STAMPS   ON  PEOBATE   AND   ADMINISTEATION. 

Stamp  duties  are  imposed  upon  probate  of  wiUs  and  letters 
of  administration,  in  proportion  to  the  amount  which  is  sworn 
to,  or  declared  as  the  value  of  the  estate.  And  it  is  held,  by  the 
Commissioner  of  Internal  Revenue,  that  the  value  of  all  the 
property  of  the  deceased,  real  or  personal,  that  is  within  the 
jurisdiction  of  the  probate  court,  is  the  true  measure  of  the 
stamp  for  that  jurisdiction.  If  there  be  other  property  coming 
within  another  jurisdiction,  that  portion  of  the  estate  is  to  pay 
a  stamp  duty  only  in  the  jurisdiction  under  which  it  falls,  (w) 
And  it  is  held  in  England,  that  property  not  locally  within  the 
jurisdiction  of  the  court  granting  probate  or  administration,  is 
not  the  subject  of  stamp  duty  within  such  jurisdiction,  (x) 

The  value  of  the  property  with  reference  to  the  stamp  duty, 
is  to  be  taken  as  of  the  time  when  the  letters  of  administration 
or  probate  are  granted,  and  not  of  the  decease,  {y)     If  the  pro- 

(u)Durdenw.  Hammond,  IB.  &C.  111.  Gen.  v.  H,ope,  1  C,  M.  &  R.  .WO.  la 
(w)  Boutwell's  TJ.  S.  Tax  System,  341,  this  case 'the  testator  died  domiciled  in 
,347.  England,  leaving  property  in  North  Amer- 
(x)  Atty.-Gen.  o.  Bimond,  1  Cromp.  ica,  as  well  as  in  England,  and  on  the 
&  J.  3.i6 ;  1  Tyrw.  243.  The  Attorney-  seas.  Probate  duty  was  paid  only  upon 
General  laid  aii  information  for  probate  the  property  in  England  and  on  the  seas ; 
duty,  in  respect  to  the  proceeds  of  a  ccr-  and  upon  the  question  whether  the  Amer- 
tain  sum  in  French  rentes,  the  property  of  ican  property  was  subject  to  stamp  duty, 
the  testator,  and  a  verdict  was  taken  for  the  House  of  Lords  affirmed  the  unani- 
the  crown,  subject  to  the  opinion  of  the  mous  decision  of  the  Court  of  Exchequer, 
court,  as  to  whether  the  property  thus  sit-  that  it  was  not  liable.  But  where  tlie  as- 
uated  was  liable  to  duty.  The  rentes  were  sets  consist  of  foreign  securities,  which  are 
sold  by  a  p'rcnch  house  under  a  power  of  salable  and  transferable  by  delivery  mere- 
attorney  from  the  testator's  executor,  and  ly,  and  no  act  of  the  holder,  to  be  done 
the  proceeds  were  transmitted  to  England  out  of  the  kingdom,  is  necessary  in  order 
by  bills,  and  invested  in  consols.  The  to  make  a  valid  transfer,  it  is  held,  as  in 
court  held,  that  the  property  in  question  The  Atty.-Gen.  v.  Bouwens,  4  M.  & 
was  assets,  hut  not  being  within  the  juris-  W.  191,  that  they  are  subject  to  probata 
diction  of  the  Ecclesiastical  Court  at  the  duty  as  a  part  of  the  testator's  effects,  in 
death  of  the  testator,  the  probate  was  not  the  nature  of  valuable  chattels, 
granted  in  respect  to  them,  and  the  ver-  (y)  Doe  v.  Evans,  10  A.  &  E.  476. 
diet  should  be  for  the  defendant.     Atty.- 
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bate  or  administration  stamp  is  too  small,  by  reason  of  the  prop- 
erty being  undervalued,  the  party  causing  the  document  to 
issue,  wiU  subject  himself  to  the  penalty  provided  by  the  statute 
for  not  duly  stamping,  and  the  instrument  in  that  condition  will 
be  invalid  and  of  no  effect,  (z)  If  an  administrator  sues  in  tro- 
ver on  his  own  possession,  for  a  greater  value  than  is  covered  by 
the  ad  valorem  stamp  on  his  letters  of  administration,  he  shows 
his  adminstration  to  be  void,  and  cannot  recover,  although  the 
claim  for  which  he  sues  be  doubtful,  (a)  Where  an  executrix 
Bued  to  recover  a  large,  unliquidated  sum  due  to  her  testatrix, 
but  the  stamp  on  the  probate  did  not  cover  the  amount  claimed, 
it  was  held,  that  the  plaintiff  could  not  obtain  a  decree  even  for 
an  account  and  inquiries,  until  the  probate  had  been  properly 
stamped  ;  and  the  action  stood  over  for  that  purpose,  (b)  From 
these  instances  it  will  be  seen,  that  an  insufficient  probate  stamp 
is  fatal,  even  in  England,  where  post-stamping,  under  certain 
restrictions,  is  allowed ;  and  under  our  statute  it  must  be  held, 
that  an  insufficient  stamp  would  render  the  probate  or  adminis- 
tration entirely  nugatory,  and  necessitate  the  commencement  of 
probate  proceedings  de  novo. 

While  it  is  held,  that  desperate  and  doubtful  debts  may  be  ex- 
excluded,  in  estimating  the  amount  of  the  effects  of  the  de- 
ceased, (c)  yet  a  claim  for  damages  which  survives  must  be  in- 
cluded, or  the  stamp  may  not  be  sufficient  to  sustain  the  au- 
thority of  the  executor  or  administrator  to  sue.  (d)     And  it  may 

(z)  Act  of  July  1,  1862,  §  95.  fendant,  to  whom  the  intestate  had  con- 

(a)  Hunt  i).  Stevens,  3  Taunt.  113.  veycd  all  his  property  by  deed,  in  consid- 

(6)   Howard  v.  Prince,  10  Beav.  312;  erationof  an  annuity  for  himself,  a  covenant 

Christian   v.   Devereaux,    12    Sim.   264;  to  pay  liis  debts,  and  to  pay  the  annuity 

Roberts  y.  Madocks,  16  Sim.  55.  in  question,  wiiicli   had   previously  been 

(c)  Mo-cs   V.  Grafter,  4  C.  &  P.  524.  granted  by  him  to  a  third  party.     Thead- 

In  this  case  the  probate  was  shown  to  be  ministratrix  sued  upon  the  covenant,fortbe 

stamped  for  property  under  the  value  of  benefitof  the  third  party,  and  the  amount  of 

£200  ;  but  it  would  have  exceeded  X2,000,  the  arrearage  sued  for  was  .£500 ;  all  of 

if  debts  due  from  bankrupts  and  doubtful  which  had  accumulated  in  the  lifetime  of 

debtors  had  been  included.     The  stamp  the  testator.    Her  letters  of  administration 

was  held  to  be  sufficient.  Lord  Tenterdi-n  were  unstamped  ;  the  effects  of  the  intes- 

remarking,  that   desperate   and   doubtful  tatc  having  been  sworn  as  under  £20.    The 

debts  need  not  be  included  ;  and  that  an  want  of  stamp  was  objected  to,  on   the 

executor  had  a  right  to  exercise  his  judg-  ground  that  the  sum  to  be  recovered  was 

mcnt,  fairly  and  bona  Jide,  whether  a  debt  part  of  the  intestate's  property ;  and  the 

was  doubtful  or  bad.  court  held,  that  the  arrears  claimed  were 

(rf)    Carr  w.  Roberts,  2  B.  &  Ad.  905.  subject  to  stamp  duty,  and  could  not  be  re- 

Tlic  plaintiff  .''ued  as  administr.itrix,  for  garded  as  trust  property  within   the  ex- 

I..L-  aricais  (,f  an  ;;nniilty  payable  !iy  the  d..--  cniption  of  the  statute. 
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be  remarked,  generally,  that  while  the  representative  of  the  de- 
ceased should  exercise  his  judgment  fairly  and  bona  fide,  in  re- 
turning the  value  of  the  estate,  it  is  altogether  safer  to  run  the 
risk  of  estimating  the  property  too  high,  instead  of  too  low  ;  for, 
in  the  former  case,  the  statute  has  provided  effective  means  for 
the  recovery  of  any  amount  of  stamp  duty  which  may  be  shown 
to  have  been  paid  in  excess  of  what  the  law  requires,  (e) 

The  question  whether  the  amount  of  stamp  duty  on  probate 
or  letters  of  administration,  is  evidence  of  the  amount  of  the 
assets,  as  against  the  executor  or  administrator,  is  one  upon 
which  there  is  some  doubt ;  but  the  weight  of  authority  is 
against  its  so  being  considered.  (/ ) 

In  addition  to  the  stamp  duties  imposed  upon  probate  of 
wiUs  and  letters  of  administration,  the  excise  law  imposes  a  tax 
apon  all  legacies  and  distributive  shares  arising  from  personal 
property  which  exceeds  in  the  whole  amount  one  thousand  dol- 
lars, except  those  received  by  a  husband  or  wife  from  the  estate 
of  the  deceased  wife  or  husband.  This  tax  varies  from  three 
quarters  of  one  per  cent,  on  the  amount  of  the  legacy  or  distrib- 
utive share,  to  five  per  cent.,  according  to  the  degree  of  con- 
sanguinity of  the  recipient,  to  the  person  who  died  possessed. 
The  t£ix  is  made  a  lien  upon  the  property  of  the  deceased,  and 
penal  measures  are  authorized  to  compel  its  payment  by  the 
executor  or  administrator  of  the  deceased,  {g) 


SECTION     XI. 

OF   THE   PENALTIES   OF   THE   STATUTE. 

The  penal  provisions  of  the  stamp  act  are  of  two  classes,  — 
one  having  reference  to  the  fraudulent  intention  with  which  the 
prohibited  act  is  committed,  and  the  other  having  no  reference 
to  intent. 

(c)  Act  of  July  1, 1862,  §  102;  Act  of  Lang,   3   A.   &  E.   699;    5  Nov.  &  M. 

March  3,  1863,  «  31.  202. 

(  n  Curtis  V.  Hunt,  1  Cam  &  P.  180;         {g)  Act  of  July  1,  1862,  §§  111,  112- 

Stearn  v.  Mills,  4  B.  &  Ad.  657  ;  Mann  v.  Act  of  March  3,  1863,  §  1. 


VOL.   III. 
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Penalties,  without  reference  to  fraudulent  intent,  are  imposed 
for  not  using  a  proper  stamp  upon  instruments  ;  (A)  for  paying 
or  offering  in  payment,  negotiating,  receiving,  or  taking  in  pay- 
ment, paper  drawn  abroad,  but  payable  in  the  United  States, 
without  first  stamping ;  (i)  for  receiving  or  transmitting  tele- 
graph messages  not  stamped ;  (j)  for  selling  unstamped  lottery- 
tickets  ;  (k)  for  making  time  contracts  concerning  the  loan  or 
sale  of  specie,  not  in  writing  and  duly  stamped ;  (/)  for  neglect- 
ing to  make  returns  of  legacies,  and  distributive  shares  of  per- 
sonal property,  for  taxation  ;  (m)  for  refusing  information  as  to 
such  legacies  and  shares  ;  (n)  for  not  stamping  articles  under 
schedule  C,  whether  of  foreign  or  home  manufacture ;  (o)  for 
having  in  possession  for  sale,  unstamped  articles  under  sched- 
ule C ;  (p)  and  for  neglect,  by  manufacturers  of  such  articles, 
to  make  periodical  returns  as  to  the  stamping  of  the  same,  (q) 

Penalties,  having  reference  to  the  fraudulent  intent,  are  im- 
posed for  the  fraudulent  use  of  revenue  stamps  without  cancel- 
ling, as  required  -by  the  law  ;  (r)  for  issuing,  accepting,  or  pay- 
ing unstamped  negotiable  paper,  with  design  to  evade  the 
payment  of  any  stamp  duty ;  (s)  for  using  stamps  that  have 
once  been  used  in  payment  of  duty  ;  (if)  for  not  stamping  arti- 
ticles  enumerated  in  schedule  C,  with  design  to  evade  the  duty ; 
for  keeping  for  sale  such  articles  unstamped,  with  design  to 
avoid  the  payment  of  duty  ;  (m)  and  for  making  false  declara- 
tions in  periodical  returns  concerning  the  manufacture  of  such 
articles,  (v) 

The  statute  requires  the  collectors  of  iziternal  revenue  for  the 
several  districts,  or  their  deputies,  to  sue  for  and  recover  all 
penallies  and  forfeitures  that  may  be  incurred,  by  any  proper 
form  of  action  or  proceeding,  before  any  circuit  or  district  court 

{h)  Act  of  July  1,  1802,  ^  95.  (7)  Act  of  July  1,  1862,  MIO  ;  Act  of 

((■)  Act  of  July  1,  1862,  ^  lUl.  March  3,  1863,  f  27. 

( j)  Act  of  July  1,  1862,  §  104.  (rj   Act  of  July  1,  1862,  §   99;  Act  of 

(t)  Actof  March  3,  1863,  ^  2.  March  3,  1863,  §  27. 

(/)  Act  of  Jlarch  3,  1863,  §§  4,  5.  (s)  Act  of  July  1,  1862,  ^  100. 

(m)  Actof  July  1,  1862,  §  112.  (()  Art  of  July    1,    1862,  §§  98,  108; 

{n)  Act  of  July  1,  1862,  §  112.  Act  of  March  3,  1863,  §  27. 

(0)  Actof  July  1,  1862,^  107;  Actof  [ii]  Act  of  July  1,  1862,  §  109;  Actof 

March  3,  1863,  §  27.  March  3,  1863,  ^  27. 

(/))  Actof  July  1, 1862,§  114;  Actof  (t)  Act  of  July  1,  1862,  ^  110;  Actof 

March  3,  1863,  §  27.  March  3,  1863,  j  27. 
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of  the  United  States  for  the  district  in  which  the  penalty  or  for- 
feiture is  incurred,  or  before  any  other  court  of  competent  ju- 
risdiction,—  one  moiety  thereof  to  the  use  of  the  deputy  or 
collector,  and  the  other  to  the  use  of  the  United  States.  In  the 
absence  of  any  provision  in  the  statute  for  the  form  of  action 
to  be  adopted  in  suing  for  penalties  and  forfeitures,  it  has  been 
held,  that  either  debt  or  information  will  lie.  (w) 

The  statute  declares  it  to  be  a  felony  to  forge  or  counterfeit 
any  of  the  dies  or  stamps  to  be  provided,  made,  or  used  under 
the  act,  with  intent  to  defraud  the  United  States ;  or  knowingly 
to  use  any  stamp  or  die  which  shall  have  been  provided,  made, 
or  used  under  the  act,  with  intent  to  defraud  the  United  States ; 
or  to  cut,  tear,  or  get  off  from  any  vellum,  parchment,  or  paper, 
the  impression  of  any  stamp  or  die  which  shall  have  been  pro- 
vided, made,  or  used  in  pursuance  of  the  act ;  and  for  the  com- 
mission of  any  of  these  acts  a  punishment  of  forfeiture,  fine, 
and  imprisonment  is  decreed,  (x)  The  fraudulent  procuring  or 
use  of  proprietary  stamps,  and  acts  of  forging,  counterfeiting, 
or  dealing  therein,  are  declared  a  misdemeanor,  punishable  in 
the  same  manner  as  the  felonious  acts  relating  to  government 
stamps,  (y) 

It  is  held,  that  a  stamp  is  not  necessary  upon  a  forged  instru- 
ment in  order  to  constitute  the  crime  of  forgery,  as  the  stamp 
acts  are  merely  revenue  laws,  and  do  not  purport  to  alter  the 
crime  of  forgery,  (z)  And  in  an  indictment  for  forging  a  stamp, 
it  is  not  necessary  to  set  out  the  impression  or  inscription  upon 
it,  or  to  specify  the  amount  of  duty  denoted ;  it  being  held  suf- 
ficient to  describe  it  as  a  stamp  provided  and  used  in  pm-suance 
of  a  certain  statute,  (a) 

(to)  Adams  v.  Woods,  2  Cranch,  336.  (.r)  Act  of  July  1,  1862,  5  98. 

Actions  for  taxes  and  penalties,  under  the  (_«)  Act  of  July  1,  1862,  ^  99. 

Interaid    Revenue    Law   of    tlie   United  [z]  Rex  v.  Hawkeswood,  1  licach.  C. 

States,  may  be  instituted   before  justices  C.  257  ;  2   East,  9.55  ;  Rex  v.  Reculist,  2 

of  the  peace  and  the  State  courts  of  Mas-  Leach,  C.  C.  703,  2  East,  956. 

sacliusetts,  by  chap.   124  of  acts  of  the  («)  Rex   v.   CoUicutt,  1  Russ.   &   Ry. 

Mass.  Legislature,  1863,  approved  April  212;  4  Taunt.  300. 
4,  1863. 
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SECTION      XII. 

OF   PLEADING,   PRACTICE,    AND    EVIDENCE   AS    TO    STAMPS. 

A  party  may  be  precluded  by  his  pleadings,  or  by  his  acts, 
from  objecting  to  the  absence  or  sufSciency  of  a  stamp,  as  by 
pleading  the  general  issue  in  a  suit  brought  by  an  administra- 
tor, whose  letters  are  not  duly  stamped;  (b)  by  paying  money 
into  court  generally ;  (c)  or  by  paying  money  on  account  of  two 
bills,  both  overdue,  which  is  appropriated  by  the  holder  to  one 
not  properly  stamped,  (d)  But  want  of  stamp  need  not  be 
specially  pleaded  to  a  bill ;  it  may  be  shown  under  the  plea  of 
non-acceptance,  (e)  A  plea  that  a  biU  was  not  duly  stamped, 
was  held  bad  on  demurrer,  as  the  bill  was  admissible  in  evi- 
dence, although  impressed  with  a  stamp  denoting  a  higher  duty 
than  was  required.  (/)  Defence  of  reissue  after  payment 
should  be  specially  pleaded,  (g) 

In  an  action  of  assumpsit  by  an  administrator,  upon  a  prom- 
ise to  his  intestate,  with  a  profert  of  the  letters  of  administra- 
tion, if  the  defendant  would  put  in  issue  the  validity  of  the 
stamp,  he  must  plead  ne  ungues  administrator,  (h) 

As  a  question  of  practice,  it  is  important  to  know  when  an 
objection  on  account  of  the  stamp  should  be  made.  And  the 
principle,  as  collected  from  the  English  cases,  appears  to  be, 
that  the  objection  must  be  taken  at  the  earliest  possible  mo- 
ment, {i)  Starkie,  in  his  work  on  evidence,  says  that  it  must 
be  taken  at  the  trial,  before  the  instrument  is  read,  (j)  But,  if 
the  defect  or  irregularity  be  such  as  can  be  shown  only  by  evi- 


(6)  Thynne  v.  Protheroe,  2  M.  &  S.  553.  {g)  Lazarus  v.  Cowie,  3  A.  &  E.  N.  8 

(c)  Israel  c/.  Benjamin,  3  Camp.  40.  459. 

(d)  Biggs   V.   Dwight,  1  Man.  &  R.  {It)  Thynne  </.  Protheroe,  2  M   &  S 
308.  553. 

(e)  Dawson  v.  Macdonald,  2  M.  &  W.  (j)  Per  Byles,  J.,  in  Robinson  ii.  Li 
26 ;  Field  u.  Wood,  8  C.  &  P.  52 ;  7  A.  Vernon,  7  C.  B.  n.  s.  231. 

&  E.  114.  (;•)  Starkie  on  Evid.  1377. 

(/)  Haward   v.  Smith,  4  Bing.  k.  c. 
684;  6  Scott,  438. 
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dence  ab  extra,  the  instrument  may  be  read  when  offered,  sub- 
ject to  the  objection,  which  the  objector  may  afterwards  prove 
as  a  part  of  his  case,  (k)  Under  the  United  States  statute,  in- 
struments that  are  stamped  free,  by  the  Commissioner  of  Inter- 
nal Revenue,  cannot  be  objected  to  for  want  of  stamp  when 
offered  in  court,  (l) 

It  is  incumbent  on  the  party  objecting  to  the  sufficiency  of 
the  stamp,  to  be  prepared  to  prove  his  objection,  and  not  on  the 
party  relying  on  the  instrument,  to  prove  that  the  stamp  is 
proper,  (m)  But  where  the  instrument  is  prima  facie  liable  to 
stamp  duty,  it  lies  on  the  party  contending  for  an  exemption, 
to  prove  that  it  is  exempt,  (n) 

Where  there  is  a  stamped  agreement,  and  an  unstamped  one 
of  the  same  nature,  indorsed  on  the  back  of  it,  there  may  be  a 
recovery  on  the  first,  if  there  is  a  separate  count  for  it.  (o) 

If  the  plaintiff  obtains  judgment  upon  demurrer,  he  is  not 
obliged  to  produce  the  instrument  sued  on,  to  see  if  it  is  prop- 
erly stamped,  (p)  And  where,  at  the  trial,  a  party  having  notice 
to  produce  an  instrument,  does  not  produce  it,  the  court  wiU 
presume  it  to  be  properly  stamped,  until  the  contrary  appears ; 
but  if  the  contrary  is  proved,  secondary  evidence  of  the  docu- 
ment cannot  be  received,  (q)  The  same  doctrine  applies  to  an 
instrument  proved  to  be  lost,  (r) 

An  acceptor  of  an  unstamped  biU  is  not  prevented  from 
objecting  to  the  want  of  stamp  when  sued  upon  it,  on  the 
ground  of  knowledge  of  the  defect  at  the  time  he  accepted,  as 
the  doctrine  of  estoppel  does  not  apply  where  the  revenue  is 
concerned,  (s) 

Where  the  question  of  validity  of  the  stamp  arises,  in  conse- 
quence of  alterations  apparent  upon  the  instrument,  it  is  for  the 
party  relying  upon  the  instrument  to  account  for  the  alterations, 
and  upon  the  proof  offered,  it  is  a  question  of  law  for  the  court 
to  decide,  whether  the  instrument  is  properly  stamped,  (t) 

ik)  Field  y.  "Woods,  8   C.  &  P.  52;  7  {p)  Lane  v.  Mullins,  1  Gale  &D.  712. 

A.  &E.T14.  (?)   f-risp  v.   Anderson,    1    Stark.    35; 

11)  Act  of  July  1,  1862,  §  103.  Crowther  v.  Solomons,  6  C.  B.  758, 

hn)  Waddington   v.   Francis,   5    Esp.  (r)   Pooley  v.  Goodwin,  4  A.  &  E.  94, 

182;  Ld.  Dudley  u,  Robins,  3  C.  &  P.  26.  (s)  Sleadtnan  u.  Duhamel,  1  C.  B.  888; 

(n\  Chanter  «.  Dickinson,  5  M.  &  G.  Benni.son  v.  Jewison,  12  Jur.  485. 

253  '  (0  Knight  v.  Clements,  8  A.  &  E.  215  ; 

(o)  Eobson  V.  Hall.  Peake,  127.  Bartlett  v.  Smith,  11  M.  &  W.  483.     In 


342  THE  LAW  OF  CONTRACTS.  [PAET  II. 

Though  an  unstamped  instrument  is  not  admissible  in  evi- 
dence of  any  agreement  between  the  parties,  the  court  may 
look  at  it  to  see  how  far  it  affects  the  reception  of  other  evidence. 
Thus,  if  an  unstamped  contract  relate  to  an  expired  hiring  and 
service,  the  court  will  look  at  the  instrument  to  see  when  it 
ceased  to  operate,  as  a  means  of  determining  the  admissibility 
of  parol  evidence  to  prove  a  subsequent  hiring  and  service,  (m) 
But  where  an  action  is  brought  for  extra  work  done  under  a 
contract,  if  the  instrument  be  unstamped,  the  court  cannot  look 
at  it  to  determine  whether  the  work  done  is  or  is  not  extra  the 
agreement,  [v)  If,  however,  the  plaintiff  declare  upon  two 
written  agreements,  one  of  which  is  unstamped,  with  some 
counts  on  both  agreements  and  some  on  the  stamped  agreement 
alone,  it  is  held,  that  the  court  may  loolv  at  the  unstamped  in- 
strument to  see  if  it  alters  the  other,  {w) 

Where  an  action  is  brought  upon  a  promissory  note  which  is 
unstamped,  and  the  plaintiff  in  his  bUl  of  particulars  demands 
money  on  a  note  only,  he  cannot  resort  to  the  money  counts 
for  the  court  wiU  not  permit  evidence  of  the  consideration  to  be 
introduced,  where  the  defendant  is  not  apprised  of  such  a  pur- 
pose by  the  bill  of  particulars,  (x) 

It  is  not  usual  for  judges  themselves  to  take  objection  to  the 
want  of  stamp  on  an  instrument ;  but  if  the  fact  be  brought  be- 
fore them  in  any  mode,  they  cannot  pass  it  without  objecting. 
Thus,  where  an  officer  of  the  court  objected  to  draw  up  a  rule 

an  action   of  assumpsit  by  the  indorsee  validity  of  the  objection  talcen  to  tlie  doca- 

against  the  dra^vo^•  of  a  bill,  the  pluintiif  mcnt,  was   one   entirely  for  the  judge ; 

proposed,  at    the  trial,  to  road   the  bill,  that  the  evidence  on  this  point  was  to  sat- 

which  was  stamped  as  a  foreign  bill.    The  isfy  his  own  mind  ;  and  wlien  the  objec- 

defendant's    counsel     objected,    on     the  tion  was  stated  in  this   case,  he  sliould 

ground    that,   though    purporting  to    bo  have    gone   into   the   question,   and   not 

drawn  in   Dublin,  the   bill  was,  in   fact,  have  permitted  the  jury  to  give  4ny  opin- 

drawn  in  London.     The  court,  however,  ion  upon  the  point,  whether  or  not  it  was 

received  the  bill,  it  not  being  objectionable  admissible. 

on  the  face  of  it.     For  the  defence,  cvi-  (u)  Rex  v.  Pendleton,  15  East,  449. 

dcnce  was  adduced  that  at  the  date  of  the  (v)  Vincent  v.  Cole,  1  Mood.  &M.  257, 

bill  the  drawer  was  in  London  ;  and  the  3  C.  &  P.  481 ;  Baxton  v.  Cornish,  12  M. 

question    was    left    to   the  jury   to    say  &  W.  426. 

whether  the  bill  was  drawn  in  London  or  (w)  Reed  v.  Deer,  7  B.  &  C.  261.     In 

Dublin.      The  jury  found  a  verdict  for  this  case,  the  court  determined  that,  as  tho 

the  plaintiff,  and  the  case  came  before  the  stamped  agreement  was   varied    by   tliG 

Exchequer  upon  the  question  whether  the  other,  the  plaintiff  could  not  recover  on  tlia 

evidence  should  have  been  received  before  counts  setting  out  tlie  first  alone, 

the  bill  was   admitted  to  be  read.     The  (x)  Wade  r.  Beaslcy,  4  Esp.  7. 
court  held,  that   the   question  as  to  the 
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upon  an  unstamped  instrument,  the  court  held,  that  they  were 
bound  to  consider  the  question  as  thus  presented  to  their 
notice,  (p) 

Where,  by  the  English  statute,  post-stamping  is  allowed,  the 
court  will  enable  parties  in  certain  cases  to  have  an  unstamped 
instrument  produced  for  the  purpose  of  being  stamped.  But 
the  party  claiming  this  privilege  must  be  directly  interested  in 
the  instrument  as  a  party,  or  by  its  being  in  the  hands  of  the 
custodian  as  a  trust  for  his  benefit,  (z)  As  post-stamping,  except 
in  case  of  instruments  made  abroad,  is  only  allowed  by  the 
United  States  statute  where  the  document  is  issued  prior  to  the 
first  day  of  June,  1863,  (a)  the  English  rule  can  have  little  or 
no  application  in  our  courts.  It  would  seem,  though,  that  the 
.  words  of  our  statute,  as  to  post-stamping  instruments,  issued 
prior  to  that  date,  are  sufficiently  broad  to  allow  any  party, 
whether  a  stranger  to  the  instrument  or  not,  to  make  it  avail- 
able by  having  it  stamped  in  court,  (b)  A  practice  also  prevails 
in  the  English  courts,  of  granting  an  order  for  the  production 
of  an  instrument  sued  upon,  for  copy  or  inspection,  upon  con- 
dition that  the  defendant  shall  not  object  to  the  stamp  at  the 
trial ;  (c)  but  under  our  statute  such  a  condition  would  be  en- 
tirely inadmissible.  A  ruling  by  the  court  at  nisi  prius,  that  an 
objection  to  the  suificiency  of  the  stamp,  is  taken  too  late,  is 
final,  and  the  court  in  banc  will  not  afterwards  enter  into  the 
circumstances  which  transpired  at  the  trial,  (d)  But  an  objec- 
tion taken  at  the  trial  need  not  embrace  aU  the  clauses  of  the 
stamp  act  upon  which  it  may  be  supported,  in  order  to  entitle 
the  party  objecting  to  take  advantage  of  a  different  clause  at 
the  hearing  in  banc,  from  that  relied  upon  at  the  trial,  (e)  If 
an  objection  to  the  stamp  is  to  be  relied  on  in  discussing  a 
motion  to  set  aside  an  instrument,  it  must  be  stated  to  the  court 
when  the  motion  for  the  rule  nisi  is  made,  otherwise  the  objec- 
tion win  not  be  entertained.  (/) 


(v)  HiU  V.  Slocombe,  9  Dowl.  339.  (c)  Price  v.  Boultby,  1  C.  &  P.  466. 

(z)  Cook  ('.  Stocks,  1  Tidd's  Prac.  487  ;  (d)  Foss  v.  Wagner,  7  A.  &  E.  11 6,  n. 

Blakelev  '•■  Porter,  1   Taunt.  386  ;  Blogg  (e)  Doe  i,.  Snaith,  1  M.  &  S.  230,  8 

V.  Kent,'  6  Binff.  614.  Bins   146. 

(a)  Act  of  Jlarch  3,  1863,  §  16.  (/)  Liddell    v.    Johnstone,   2    Tidd's 

\b)  Act  of  Ma-rcli  3,  1863,  §  16.  Prac.  844. 
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The  subject  of  evidence  is  one  of  the  most  important  that 
we  have  to  deal  with,  in  reference  to  the  stamp  law ;  and 
though  the  term  evidence  is  only  used  incidentally  in  the  stat- 
ute, in  connection  with  the  validity  of  instruments  stamped  free 
of  duty  by  the  Commissioner,  {g)  and  of  instruments  issued 
prior  to  June  1,  1863  ;  (h)  yet  there  can  be  no  question  that  the 
statute  operates  to  prevent  all  instruments  that  are  not  suffi- 
ciently stamped  from  being  used  in  evidence  for  any  purpose 
in  furtherance  of  the  object  which  they  purport  to  serve. 

An  instrument  must  be  stamped  according  to  the  manner  in 
which  it  operates  at  the  time  of  execution  ;  [i)  and  if  not  duly 
stamped,  it  cannot,  in  general,  be  received  in  evidence  for  any 
purpose  for  which,  if  stamped,  it  would  operate.  If  a  document, 
which  is  unstamped,  but  requires  a  stamp,  is  offered  in  evidence,  _ 
and  if  stamped  would  be  evidence  to  establish  any  point  liti- 
gated between  the  parties,  it  cannot  be  received.  If  it  would  be 
of  no  benefit  stamped,  it  may,  though  unstamped,  be  received 
in  evidence,  (j)  But,  for  collateral  purposes,  which  do  not 
assume  the  instrument  to  be  valid  or  operative  in  favor  of  the 
party  producing  it,  an  unstamped  instrument  may  be  received 
in  evidence,  {k)  Thus,  an  unstamped  bill  of  exchange  is  ad- 
mitted in  evidence  upon  an  indictment  for  forgery;  {I)  an  un- 
stamped policy,  in  an  action  for  penalties  for  insuring  tickets 
in  an  illegal  lottery  ;  (to)  an  unstamped  promissory  note,  in  an 
action  of  debt  for  bribery  at  an  election  ;  [n)  an  unstamped 
agi-eement,  to  prove  usury  ;  (o)  an  unstamped  agi-eement,  in  an 
action  to  recover  back  a  wager,  on  the  ground  of  fraud ;  (p)  an 
unstamped  note,  to  prove  fraud  in  the  holder  of  it;  {q)  an  un- 
stamped bill  of  exchange,  to  rebut  evidence  of  payment  by 
bill ;  (r)  an  unstamped  receipt,  for  the  purpose  of  showing  an 
agreed    statement   of  accounts    set  forth   therein ;  [s)    an   un- 


(g)  Act  of  July  1,  1862,  5  103.  In)  Dover  v.  Maestair,  5  Esp.  92. 

(h)  Act  of  MarcliS,  186,3,  §  16.  (o)  Nash  v.  Dunscombe,  1  Moo.  &  E. 

(/)   Weddali  v.  Capes,  1  M.  &  ^Y.  50.  104. 

(j)  Mathesoii   o.   Ross,  2   H.   L.  Cas.  (p)  Holmes  u.  Sixsmith,  7  Exch.  802. 


286.  (q)   Gregory  v.  Fraser,  3  Camp.  454. 

(k)  3  Stark.  Ev.  1058.  (r)  Smart  v.  Nokes,  7  Scott.  N.  R.  786 

(/)  Rex  V.  I-Iawkeswood,  1  T.  R.  450,  (s)  Matheson   v.    Ross,    2  H.  L    Cas 

I  Leacli,  Cr.  Ca.  257.  286.     In  an  action  for  work  and  labor, 

(m)  Holland  v.  DufEn,  Peake,  58.  there  was  tendered  in  evidence  a  papet 
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stamped  check,  to  prove  the  receipt  of  money  by  means  of 
it;(^)  an  unstamped  agreement  to  d^issolve  a  partnership,  as 
evidence  of  the  admission  of  the  partnership ;  (u)  and  an  un- 
stamped receipted  bill  of  parcels,  to  show  to  whom  the  goods 
were  sold,  (v) 

Where,  however,  the  validity  of  the  instrument  is  of  the 
essence  of  the  offence  for  which  an  indictment  is  found,  it  is 
held,  that  the  want  of  a  stamp  will  prevent  its  use  as  evidence. 
Thus,  upon  the  trial  of  an  indictment  against  the  accused  for 
feloniously  burning  a  house,  with  intent  to  defraud  the  insurers, 
an  unstamped  memorandum,  indorsed  upon  the  policy  of  insur- 
ance, was  refused  as  evidence,  (w)  And  it  was  held  not  to  be 
a  felony  for  a  person  employed  in  the  post  office,  to  pm-loin  an 
unstamped  check  from  a  letter,  the  check  being  of  no  value 
without  a  stamp.  But  the  same  check  was  admitted  in  evidence 
upon  a  subsequent  indictment  for  stealing  the  letter  in  which  it 
was  contained,  (x)  Upon  an  indictment  against  a  clerk,  for 
embezzling  his  employer's  money,  a  receipt  given  by  the  prisoner 
to  the  debtor  of  the  master  who  paid  him  the  money,  was  rejected 
for  want  of  a  stamp.  Here  the  instrument  was  oiTered  for  1he 
very  purpose  for  which  the  stamp  law  makes  it  unavailable ; 
namely,  to  prove  the  receipt  and  payment  of  the  money,  (y) 

The  stamp  laws  do  not  affect  the  rules  of  evidence,  and 
therefore,  if  an  instrument  be  not  essential  to  the  plaintiff's  case, 
although  it  may  be  the  foundation  of  his  claim,  or  of  the  pro- 
ceedings to  establish  it,  the  court  will  not  compel  its  production, 
to  ascertain  whether  it  be  stamped  or  not.  (z)     Nor  will  the 

containing  a  statement  of  accounts,  which  (t)  Blair  v.  Bromley,  11  Jur.  617,  5 
declared  a  balance  of  £68  9s.  4c?.,  and  at  Hare,  542,  2  Philips,  3.54. 
the  end  was  an  acknowledgment  of  the  (w)  Wheldon  !'.  Matthews,  2  Chit.  .^gg. 
payment  of  that  sum.  This  paper  was  (i-)  Millen  w.  Dent,  10  Q.  B.  846.  Here 
offered  in  evidence  by  the  defendant,  not  an  unstamped  bill  of  parcels  was  admitted 
for  the  purpose  of  proving  that  the  sura  in  evidence  to  prove  that  the  good.s  were 
above  mentioned  had  been  paid,  for  that  sold  to  a  third  person,  and  not  to  the  de- 
was  not  in  contest  between  the  parties,  fendant.  Hawkins  „.  Warre,  3  B.  &  C. 
but  in  order  to  show  what,  at  a  particular  690. 

time,  the  state  of  the   accounts  had  been  (w)  Rex  v.  Gilson,  1  Taunt.  95. 

admitted  to  be.     Although  the  document  (x)  Rex  v.  Pooley,  3  B.  &  P.  31 1,  Russ. 

was  inadmissible  as  a  receipt,  for  want  of  &  R.  31  ;  Rex  t,.  Tooley,  1  East,  P.  C. 

stamp,  it  was  held  admissible  as  evidence  addenda,  17. 

of  the  state  of  the  accounts.     In  this  case  (y)  Rex  v.  Hall,  3  Stark.  67. 

the   subject   of  admission   of  unstamped  (z)  Per  Livingston,  J.  in  Ludlow  v.  Van 

documents   for  collateral   pui-poses,   was  Rensselaer,  1  Johns.  94. 
tery  fully  and  ably  examined. 
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court  compel  a  party  to  exhibit  evidence  to  which  the  opposite 
party  might  otherwise  be  entitled,  if  by  so  doing  the  party  so 
exhibiting  will  be  obliged  to  lay  himself  open  to  prosecution 
for  penalties  under  the  stamp  act.  (a) 

An  instrument  capable  of  two  distinct  operations,  or  which 
may  be  used  for  two  distinct  purposes,  one  of  which  does,  and 
the  other  does  not  require  a  stamp,  may  be  read  for  the  latter 
purpose  alone,  without  a  stamp,  (b)  If,  however,  the  document 
bears  a  stamp  which  would  be  sufficient  for  either  purpose 
standing  alone,  and  each  requires  a  separate  stamp,  the  instru- 
ment cannot  be  read  as  to  either;  for  there  is  no  means  of 
appropriating  the  stamp  to  either,  (c)  And  where  the  purposes 
for  which  an  instrument  may  be  used,  are  not  distinct,  but  one 
is  subordinate  to  the  other,  though  but  one  of  the  purposes 
requires  a  stamp,  yet  the  unstamped  instrument  can  be  read  for 
neither,  (d)  Where  an  instrument,  originally  valid  and  duly 
stamped,  is  subsequently  rendered  void  or  inadmissible  as  a 
continuing  obligation,  by  reason  of  alterations  made  after  the 
stamping,  it  is  held,  that  it  may  be  read  in  evidence  for  any 
purpose  consistent  with  the  conclusion  that  it  is  no  longer 
binding  by  way  of  covenant  or  obligation  ;  for  the  purpose,  for 
instance,  of  proving  that  an  estate  passed,  (e)  or  to  prove  any 
collateral  circumstances.  (/) 

If  a  contract  be  in  writing  and  does  not  bear  a  proper  agree- 
ment stamp,  neither  the  contract  nor  any  of  its  terms  can  be 

(«)  Whittaker  v.  Izorl,  2  Taunt.  115;  (c)  Lovelock  u.  Franklyn,  8  Q.  B.  371; 

U.  S.  V.  Saline  Bank  of  Virpnia,  1  Pet.  Wharton  v.  Wharton,  7  Q.  B.  474. 

104.     In  pvino;  the  opinion  of  the  court,  (d)  Doe  t.  Stassj,  ^  Bing.  n.  u.  564;  7 

Mnrshall,  C.  J.  says:  " This  is  a  bill  in  Scott,  G90.     In  tiiis  case,  the  unstamped 

equity,  for  discovery  and  relief.     The  de-  instrument  signed  iiy  executors,  purported 

fendants  set  up  a  plea  in  liar,  alleging  that  to  be  both  a  sun'cntlcr,  for  which  purpose 

the  discovery  would  suliject  them  to  pen-  a  stamp  was  necessary,  and  a  disclaimer 

altics  under  the  statutes  of  Virginia.     The  for   which   none   was   required.      It   was 

court  below  decided  in  favor  of  the  validity  offered  in  evidence  as  a  disclaimer,  but  a 

of  the  plea,  and  dismissed  the  bill.     It  is  it  was  a  deed   of  executors   relating  to 

apparent,  that  in  every  step  of  the  suit,  the  property   of  their   testator,  it   could  not 

facts  required  to  be  discovered  in  support  operate  as  a  disclaimer,  and  the  court  re- 

of  tlie  suit  would  expose  tlie  parties   to  fused  to  receive  it  in  evidence, 

danger.     Tlie  rule  clearly  is,  that  a  party  {e)  Doe  v.  Hirst,  3  Stark.  60.     In  this 

is  not  bound  to  make  any  discovery  which  case   tlie   distinction   is   recognized,    that 

would  expose  him  to  penalties,  and  this  where  the  tiling  lies  in  livery,  a  void  deed 

case  falls  within  it.  may  be  read  to  show  that  an  estate  passed, 

(b)  Wheldon  v.  Matthews,  2  Chit.  399;  but  not  where  it  lies  in  grant. 

Heron  v.  Granger,  5  E.sp.  269.  (/)  Sutton  t-.  Toomer,  7  B.  &  C.  416 ; 

Hutehins  v.  Scott,  2  iM.  &  VV.  809. 
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admitted  in  evidence;  and  even  if  shown  to  be  lost,  (§•)  or 
wrongfully  destroyed  by  the  opposite  party,  before  it  was 
stamped,  no  parol  evidence  of  its  contents  can  be  given,  (h) 
Nor  can  an  imstamped  instrument  be  read,  though  the  party 
calling  for  its  production  is  no  party  to  the  instrument,  and 
could  not  be  aware  of  the  objection  beforehand,  (i)  The  pro- 
duction of  the  instrument  upon  notice,  gives  neither  party  a 
right  to  insist  upon  its  being  read  in  evidence,  if  found  to  be 
unstamped,  (j) 

An  unstamped  conti-act  which  is  referred  to  in  a  stamped 
contract,  for  fixing  the  terms  of  the  latter,  will  not  be  received 
in  evidence,  (k)  Nor  in  such  case  will  general  evidence  as  to 
the  terms  be  received  in  lieu  of  the  unstamped  contract;  for 
the  written  evidence  is  of  a  higher  nature.  (Z)  And  though  the 
unstamped  agreement  is  functus  officio  at  the  time  it  is  offered 
in  evidence,  it  cannot  be  received,  (m)  As  a  general  proposi- 
tion, an  unstamped  instrument  is  inadmissible  when  tendered 
to  give  legal  effect  to  a  document,  (n) 

Where  several  parts  of  an  instrument  are  executed,  each  part 
is  not  only  an  original,  operative  instrument,  but  also  a  copy  of 
the  other.  If  one  of  the  parts  is  offered  in  evidence  as  an  orig- 
inal instrument,  it  mus^  be  properly  stamped  ;  but  if  it  is  offered 
merely  as  a  copy  of  another  part  which  was  duly  stamped,  and 
as  secondary  evidence,  the  foundation  for  admitting  secondary 
evidence  having  been  laid,  by  proof  that  the  stamped  part  has 
been  lost,  or  by  refusal  of  the  opposite  party  to  produce  it  upon 
notice,  it  may  be  read  without  a   stamp,  (o)     The   EngUsh 

(3)  Rex  V.  Castle  Morton,  3  B.  &  Aid.  ant  to  produce  the  counterpart  of  the  deed 
588.  (lechired  on,  the  plaintiff  proved  tjie  loss 
(A)  Eippincr  v.  Wright,  2  B.  &  Aid.  of  his  part,  which  had  been  executed  by 
478.  the  defendant  only,  and  offered  the  di-aft 
((')  Doe  V.  Hore,  2  Esp.  724.  in  evidence.     The  defendant's  counsel  at 
( /)  Doe  V.  Hore,  2  Esp.  724.  the  same  time  produced  the  counterpart, 
{ic)  Alcock  V.  Delay,  4  Ellis  &  B.  660.  which  was  executed  by  the  plaintiff  only, 
(/)   Brewer    0.   Palmer,   3   Esp.   213;  and  unstamped,  and  insisted  that  the  draft 
Kamsbottom  v.  Mortley,  2  M.  &  S.  445.  could  not  be  received,  because  the  coun- 
(hi)  Kex  V.  St.  Paul's  Bedford,  6  T.  R.  terpart  was  in   court,  and   that   tlie  lat- 
452.  ter  was  inadmissible  because  unstamped, 
(n)   AVilliams   v.   Geny,   10  M.  &   W.  The  objection  was  overruled  so  far  as  to 
296.  admit  the  unstamped  counterpart  as  evi- 
(0)   Garnons   v.   Swift,  1  Taunt.   507  ;  dence  of  the  lost  deed,  and  a  verdict  was 
Munn  «.  Godbold,  3  Bing.  292.     At  the  found  for  the  plaintiff.     The  case  was  car- 
trial  in  this  case,  after  notice  to  the  defend-  ried  up  on  the  above  objection,  and  the 
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statute  provides,  that  a  copy  of  any  contract  or  deed,  attested  to 
be  a  true  copy,  for  the  purpose  of  being  given  in  evidence  as  a 
true  copy,  and  made  for  the  security  or  use  of  any  party  to,  or 
beneficially  interested  in,  the  original  instrument,  must  be 
stamped  like  the  original,  (p)  But  it  is  held,  that  this  relates 
only  to  such  copies  as  are  evidence  per  se,  and  does  not  apply 
where  a  copy  of  a  document  is  produced  as  secondary  evidence 
by  a  party  who  has  compared  it.  (q) 

When  a  document  is  held  to  be  inadmissible  for  want  of  a 
stamp,  a  party  cannot  be  cross-examined  as  to  the  contents  of 
it.  (r)  And  an  attorney  cannot  be  called  to  testify  as  to  his 
knowledge  whether  an  instrument  Avas  or  was  not  stamped, 
when  exhibited  to  him  by  his  client  in  the  course  of  profession- 
al business,  (s)  An  instrument  that  is  not  properly  stamped 
for  what  it  purports  to  be,  may  be  used  on  the  examination  of 
a  witness,  as  a  memorandum  to  refresh  his  memory,  (t)  It  may 
also  be  admitted  in  evidence  to  show  its  own  worthlessness ; 
as,  for  example,  a  void  security,  in  an  action  for  money  lent ;  (m) 
and  if  a  person  were  to  be  sued  for  the  penalty  for  negotiating 
a  bOl  without  a  stamp,  the  document  would  of  course  be  evi- 
dence, (ij) 


SECTION  XIII. 

OP   EELIEE    IN    EQUITY. 

The  terms  of  disqualification  of  unstamped  instruments,  used 
in  the  United  States  statute,  are  sufficiently  comprehensive  to 
exclude  them  from  equitable,  as  well  as  legal  recognition  ;  they 
being  declared  "  invalid  and  of  no  effect."  The  intention  of  the 
legislature,  to  deny  all  efficacy  to  such  instruments,  in  courts  of 


courthcid,  that  the  unstamped  counterpart         (s)  Wheatley  v.  'WiUianis,  1   M.  &  W. 

was  rightly  received  as  a  copy  of  the  deed  533. 

signed  liy  the  defendant,  which  was  proved        (()  Rambert  v.  Cohen,  4  Esp.  213  ;  Ja- 

to  be  lost.  cob  v.  Lindsey,  1  East,  460 ;  Catt  v.  How- 

ip)  .5.5  Geo.  3,  ch.  184.  aid,  3  Stark.  3. 

(7)  I!r.iythwayth  v.  Hitchcock,   10  M.         (h)  Enthovcn  u.  Hoyle,  13  C.  B.  3T3. 
k  W.  494'.  [v]  See   Recuist's    Case,   2   Leach.  C. 

V)  Baker  w.  Dale,  1  Eos.  &  Fin.  271.  CI.  703. 
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equity  as  well  as  law,  is  also  clearly  manifest  in  the  saving 
clause  in  favor  of  instruments  stamped  by  the  commissioner  as 
free  of  all  stamp  duty  ;  it  being  declared  that  they  "  shall  be  re- 
ceived in  evidence  in  all  courts  of  law  or  equity."  [w) 

Equitable  relief,  on  the  ground  of  fraud,  or  mistake,  or  for 
specific  performance,  would  be  given  in  the  case  of  an  unstamp- 
ed instrument,  by  compelling  the  maker  to  execute  one  duly 
stamped,  (x)  And,  upon  principles  of  equity,  it  is  held,  that  if 
a  creditor  holds  two  bills  or  notes,  one  stamped  and  the  other 
invalid  for  want  of  a  stamp,  and  his  debtor  pays  money  gener- 
ally on  account,  he  may  apply  it  in  satisfaction  of  the  one  that 
is  unstamped,  (y)  But  a  court  of  equity  will  not  give  relief 
upon  an  instrument  void  at  law  for  want  of  a  stamp,  nor  put  a 
party,  coming  in  aid  of  the  law,  in  a  better  situation,  (z) 

An  agreement  between  two  parties  to  waive  an  objection  for 
want  of  stamp,  wiU  not  be  countenanced  in  equity  any  more 
than  at  law.  (a)  And  it  has  been  decided  in  equity,  that  a 
deed  could  not  be  altered  by  consent,  so  as  to  avoid  the  neces- 
sity of  restamping.  (b) 

Where  a  biU  for  specific  performance  alleges  the  existence 
of  an  instrument  under  which  the  performance  is  claimed,  and 
the  answer  admits  the  allegation  as  set  forth,  but  denies  the 
effect  of  the  instrument,  the  court  will  not  require  it  to  be  pro- 
duced in  order  to  see  whether  or  not  it  is  stamped,  (c) 

On  a  trial  by  order  of  a  court  of  equity,  upon  the  special  is- 
sue as  to  the  term  of  a  lease,  the  objection  for  want  of  stamp 
will  not  be  received ;  as  the  order  for  the  trial  precludes  the  ob- 
jection, and  the  equity  court  is  competent  to  deal  with  it.  (d) 

Iw)  Act  of  July  1,  1862,  §  103.  (a)  Owen  v.  Thomas,  3  Myl.  &  K.  353. 

(x)  Avlett  V.  Bennett,  I   Anst.  45;   2         [b] v.  Lee,  2  Eq.  Ca.  Ab.414. 

Bridffm.'sss.  (<=)  Huddleston  v.  Briscoe,  1 1  Yea   583. 

(«)  Biggs  K.  Dwight,  Man.  &B.  308.  (d)   Harding   u.    Macnamara,   4   tod. 

(z)  Touleman  v.  Price,  5  Ves.  240.  (Law),  191. 
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CHAPTER  XL 

ON  REMEDY  IN  EQUITY,   OR   SPECIFIC  PERFORMANCE'. 
Sect.  1.  —  Of  the   Origin  and  Purpose  of  this  Remedy.   • 

CotJETS  of  law  can  give  no  other  remedy  for  breach  of  con- 
tract, than  damages.  The  action  of  detinue  is  disused,  and, 
under  the  rules  of  law,  would  not  be  effectual  even  in  the  few 
cases  to  which  it  could  ever  have  applied.  But  com-ts  of  equity 
give  another  remedy  for  a  breach  of  a  contract ;  they  compel  the 
party  in  fault  to  a  specific  performance  of  his  undertaking,  and 
the  remedy  in  equity  is  the  more  natural  of  the  two,  and  better 
fulfils  the  great  object  of  law,  which  is  the  maintenance  of  the 
obligation  of  contracts.  For,  as  it  has  been  weU  said,  in  con- 
tracts respect  is  first  to  be  had  to  the  things  expressed  in  the 
agreement,  if  they  may  possibly  be  obtained  ;  and  only  for  de- 
fault of  the  things  themselves  is  a  sufficient  equivalent  to  be 
given,  [a) 

This  power  was  claimed  and  exercised  by  courts  of  equity, 
as  all  their  powers  were  to  enable  them  to  supply  a  manifest 
insufficiency  of  the  law.  But  as  it  would  be  obviously  and 
extremely  inexpedient  to  have  two  independent  jurisdictions, 
one  antagonistic  to  the  other  in  its  principles  and  its  operation, 
equity  has  always  preferred,  and  professed,  to  "  follow  the  law."(&) 

(a)  Treatise  on  Equity,  ch.l,§  4.    The  prevails  amonfi;  the  English  people  in  a 

jurisdiction  to  de-'roe  specific  performance  degree  not  found  in  many  other  countries, 

of  contracts,  unlike  most  other  branches  Ncc  Lumlev  v.  Wagner,  1  De  G.,  jNI.  &G. 

)f  eciuity,  is  said  not  to  have  had  its  ori-  604,  619,  13  Eng.  L.  &  Eq.  fihl .     He  had 

gin  in  the  Roman  law,  but  to  be  purely  made  a   similar  observation    when    Lord 

the  invention  of  the  Englisli  clerical  chan-  Chancellor  of  Ireland.     French  v.  Macale, 

cellors.     1    Spence,  Eq.  Juris.    2:^0,  note  2  Drnry  &  W.  273. 

(/)      And  to  its  exercise  by  the  court  of  (6)  Equity  in  decreeing  specific  perform- 

chancery  in  England,  one  of  her  most  dis-  ance   does,   as   a  learned   writer   has   re- 

tinguished   chancellors.   Lord    St.    Leon-  marked,  but  carry  out  the   principles  of 

ards,  has  attributed  that  good  faitli  which  the   common   law;    giving   that   remedy 
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Nor  was  this  profession  insincere,  or  disregarded  in  practice ; 
but  the  application  of  it  has  been  attended  with  much  difficulty. 
To  "  follow  the  law,"  meaning  thereby  to  go  only  where  that 
went,  and  do  only  what  that  did,  would  destroy  the  peculiar' 
abihty  of  the  court  of  equity.  To  oppose  and  set  aside,  with 
direct  contradiction,  the  rules  and  decisions  of  the  law,  would 
be  open  to  still  graver  objection.  And  to  avoid  these  extremes  ; 
not' to  violate  the  law  but  to  fulfil  its  purposes,  and  to  supply 
those  wants  which  render  its  administration  of  its  own  prin- 
ciples, imperfect,  is  the  true  purpose  of  equity ;  and  it  is  equally 
important  and  difficult. 

To  no  part  of  the  jurisdiction  of  equity  do  these  remarks 
apply  more  directly  than  to  a  decree  for  specific  performance. 
Such  is  the  apparent  inconsistency  between  the  decisions  on 
this, subject,  and  so  entire  the  want  of  uniformity  and  harmony 
in  the  reasons  given  for  them,  that  they  have  been  said  to  be 
governed  merely  by  the  caprices  of  the  court,  (c)  But  this  is 
certainly  untrue  and  unjust  in  reference  to  the  general  course  of 
equity  jurisprudence,  (d) 

One  reason  for  the  apparent  conflict  of  authority  is,  that 
specific  performance  is  not  a  matter  of  mere  right,  but  is,  pecul- 
iarly, one  of  discretion,  (e)  It  is  always  the  duty  of  the  court 
to  inquire  into  the  peculiar  facts  and  the  peculiar  merits  of  each 
case,  and  to  decide  it  as  they  may  direct.  (/ )     Hence,  there  is 

which  the  courts  of  common  law  would  cised  by  a  court  of  equity,  when  it  refrains 

give,  if  their  mode  of  adrainisterina;  justice  from  executinn;  a  contract,  is  certainly  not 

were  adapted  to  the  case.     Mitf.  PI.  118.  an  arbitrary,  but  a  judicial  discretion.     If 

And  see  Alley  v.  Deschamps,  13  Ves.  228.  it  is  a  case  proper  for  a  specific  perform- 

What  is  aimed  at  is  the  exact  accomplish-  anco,  the  court  is  not  at  liberty  to  refuse  to 

ment  of   the    intention    of   the    parties,  grant  it.     This   is  what  appears  to   have 

French  v.  Macale,  2  Drury  &  W.  272.  been  the  meaning  of  Sir  William  Grant, 

(c)  See  2  Story,  Eq.  Jur.  ^  724,  n.  1.  when  ho  said,  "  Supposing  the  contract  to 

(d)  Lord  Eldon,  Ch.,  in  White  v.  have  been  entered  into  by  a  competent 
Damon,  7  Ves.  3.5.  The  conditions  which  party,  and  to  be,  in  the  nature  and  circum- 
should  be  fulfilled  to  entitle  the  plaintiff  stances  of  it,  unobjectionable,  it  is  as 
to  a  specific  performance,  are  stated  very  much  of  course  in  this  court  to  decree  a 
comprehensively  and  clearly  by  Lord  specific  performance,  as  it  is  to  give  dam- 
Redesdalc,  Harnett  v.  Yeilding,  2  Sch.  &  ages  at  law."  Hall  v.  Warren,  9  Ves. 
L.  553-5.5.5.  608-     -'^"'^  ^^^  Be/mett  v.  Smith,  10  Eng. 

ie)  Watison  v.  Marston,  4  De  G.,  M.  &  L.  &  Eq.  274,   16  Jur.   422,  per   Turner, 

G  2-30  31  Eng.  L.  &  Eq.  167  ;  Mortlock  V.  C. 

V.  Bulier,  10  Ves.  308;  1  Fonbl.  Eq.  B.  {/)  In  Wedgwood  v.  Adams,  6  Beav. 
l'  f,  9  note  (/).  King  v.  Hamilton,  4  Pet.  605,  Lord  Lanydale,  M.  R.,  said :  "  I  con- 
Si  1  ■  Waters  v.  Howard,  1  Md.  Ch.  Dee.  ceive  the  doctrine  of  the  court  to  be  this, 
112'  8   Gill,  262.     The   discretion   exer-  that  the   court  exercises  a   discretion  in 
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perhaps  hardly  any  requirement  laid  down  as  absolutely  neces- 
sary for  such  a  decree,  the  want  of  which  may  not  be  supplied ; 
and  it  may  be  even  more  strongly  said,  that  no  circumstances, 
and  no  fact  or  claims,  would  lead  a  court  of  equity  to  grant 
such  a  decree,  if  upon  the  whole  case  it  would  certainly  work 
injustice,  (g)  It  does  not  follow,  however,  that  there  are  not 
rules  which  may  be  distinctly  laid  down,  which  the  courts  gen- 
erally recognize  and  regard,  and  by  which  the  very  great  major- 
ity of  cases  are  decided. 

The  most  general  rule,  which  lies  at  the  foundation  of  an 
equitable  decree  for  specific  performance,  and  to  which  all  other 
rules  are  or  should  be  subordinate,  is,  that  this  equity  arises 


cases  of  specific  performance,  and  dii'ects 
a  specific  performance  unless  it  should  be 
what  is  called  highly  unreasonable  to  do 
60.  What  is  more  or  less  reasonable  is 
not  a  thing  that  you  can  define;  it  must 
depend  upon  the  circumstances  of  each 
particular  case.  The  court,  therefore, 
must  always  have  reg.ird  to  the  circum- 
stances of  each  case,  and  see  whether  it  is 
reasonable  that  it  should,  by  its  extraor- 
dinary jurisdiction,  interfere  and  order  a 
specific  performance,  knowing  at  the  time 
that,  if  it  abstains  from  so  doing,  a  measure 
of  damages  may  bo  found  and  awarded 
in  another  court.  Though  you  cannot  de- 
fine what  may  be  considered  unreasonable 
by  way  of  general  rule,  you  may  yery  well, 
in  a  particular  ease,  come  to  a  balance  of 
inconvenience,  and  determine  the  propriety 
of  leaving  the  plaintifi"  to  his  legal  remedy 
by  recovery  of  dam:igc3.**  But  the  court 
will  not  inquire  into  equities  outside  of  the 
case,  as  it  properly  presents  itself  for  judi- 
cial dcterraination.  Thus,  if  the  considera- 
tion of  the  defendant's  contract  is  a  cove- 
nant of  indemnity  agreed  to  be  given  by 
the  plaintiff,  and  the  plaintiff  does  give 
such  covenant,  his  subsequent  breach  of  it 
is  not  a  ground  upon  which  the  defendant 
can  refuse  a  specific  performance  of  his 
own  agreement.  Gibson  v.  Goldsmid,  5 
De  G.,  M.  &  G.  757,  27  Eng.  L.  &  Eq. 
588.  In  that  case  the  maxim,  that  he  who 
asks  equity  must  do  equity,  was  much  dis- 
cussed, and  the  extent  of  its  operations 
defined,  by  the  Lords  Justices. 

{q)  Webb  v.  Direct  London  and  Ports- 
mouth Ky.  Co.,  1  De  G.,  M.  &  G.  521  ; 
Stuart  v.  London  and  Northwestern  Ry. 
Co.,  I  De  G.,  M.  &  G.  721  (with  these  two 
cases  coranare  Hawkes  u.  Eastern  Conn- 


ties  Ry.  Co.,  1  De  G.,  M.  &  G.  737) ; 
Myei-s  V.  Watson,  7  Eng.  L.  &  Eq.  69,  1 
Sim.  N.  s  52.3 ;  Seymom'  u.  Delancey, 
6  Johns,  Ch.  223  ;  Clarke  v.  Rochester, 
&c.  Railroad,  18  Barb.  350;  Wadsworth 
V.  Manning,  4  Md.  59  ;  Waters  v.  Howard, 
ubi  supra.  Bowles  i\  Woodson,  6  Grat. 
78,  where  the  plaintiff's  conduct  had  been 
such  as  to  induce  the  defendant  to  enter- 
tain and  act  upon  the  belief  that  the  con- 
ti-act  was  rescinded.  See  also,  Porter  v. 
Dougherty,  25  Penn.  St.  405.  If  a 
contract,  fair  and  equal  at  the  time  it  was 
entered  into,  afterwards,  from  a  change 
of  circumstances  (such  change  not  being 
occasioned  by  the  fault  of  the  defendant), 
is  made  to  operate  with  peculiar  hardship 
upon  him,  a  court  of  equity  may  refuse  to 
enforce  it.  Perkins  u.  Wright,  3  Harris 
&  McH.  324,  where  a  specific  perform- 
ance was  not  granted  of  an  agreement  to 
convey  land  for  a  consideration  payable 
in  continental  money,  which  had  since 
greatly  depreciated.  And  see  Lawrence 
V.  Dorsey,  4  Harris  &  McH.  205.  Where 
a  change  of  circumstances  has  rendered 
a  specific  performance,  according  to  the 
letter  of  the  contract,  inequitiible,  the 
court  may  execute  the  contract  with  a 
proper  and  conscientious  modificatiOBD, 
upon  the  plaintiff's  consenting  to  such 
modification;  and,  as  Lord  Redesdalehas 
said,  it  is  the  advantage  of  a  court  of 
equity  that  it  can  modify  the  demands  of 
parties  according  to  justice.  Davis  v. 
Hone,  2  Sch.  &  L,  341,  348.  The  court, 
in  such  a  case,  does  not  impose  the  altera- 
tion upon  the  plaintiff,  but  makes  his 
acceptance  of  it  the  condition  of  its  inter- 
ference in  his  behalf.  Cooper  v.  Pena,  21 
•^■nl.  404 
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whenever  a  contract  is  broken  which  was  binding  at  law,  and 
the  remedy  at  law  is  plainly  inadequate.  (A) 

Formerly,  it  is  said,  the  court  sent  the  party  to  law,  and,  if 
he  recovered  damages,  then  entertained  the  suit,  but  not  other- 
wise, (i)  There  is  no  such  practice  now.  (j)  But  equity  will 
not  give  this  relief,  or  relief  in  the  nature  of  specific  perform- 
ance, in  cases  where  there  can  be  neither  remedy  nor  action  at 
law.  (k) 


(/i)  "It  is  only  where  the  legal  remedy 
is  inadequate  or  defective  that  it  becomes 
necessary  for  courts  of  equity  to  interfere. 
....  I  will  not  say  courts  of  equity  have 
in  every  instance  confined  themselves 
within  this  line ;  but,  this  being  the  prin- 
ciple, I  will  not  deviate  from  it  further 
than  bound  by  precedent  and  authority. 
In  the  present  case,  complete  justice  can 
be  done  at  law."  Sir  Wm.  Grant,  M.  R., 
Flint  v.  Brandon,  8  Ves.  163.  That  was 
a  case  where  specific  performance  was  re- 
fused to  be  decreed  of  a  covenant  by  a 
lessee  to  fill  up  or  make  good  a  gravel-pit. 
The  general  rule  is,  that  a  recovery  of 
damages  at  law  precludes  a  resort  to  a 
court  of  equity.  Sainter  v.  Ferguson,  1 
Macn.  &  G.  286.  It  was  in  one  case 
ingeniously  contended,  that  a  promise  to 
pay  the  damages  suffered  by  the  breach  of 
a  covenant  in  a  deed,  might  be  considered 
as  involved  in  the  contract  of  the  covenant, 
GO  that  the  damages  having  been  liquidated 
•by  the  verdict  of  a  jury,  a  court  of  equity 
had  jurisdiction  to  enforce  payment  of  the 
Bum  so  assessed,  if,  by  reason  of  special 
circumstances,  the  judgment  at  law  on  the 
verdict \could  not  be  perfected;  but  the 
attempt  was  unsuccessful.  Jenkins  v. 
I'arkinson,  2  Mylne  &  K.  8.  With  re- 
spect to  corporations,  and  persons  filling 
public  offices,  it  is  worthy  of  note,  that  they 
may  be  capable  of  suing  and  being  sued 
for  some  purposes,  without  being  compe- 
tent parties  to  a  suit  of  this  nature.  Thus 
it  does  not  follow,  that  because  certain 
persons,  vested  with  special  statutory 
powers,  as  the  Commissioners  of  Woods 
and  Forests,  in  England  (who  have  a 
power  to  sell  or  demise  certain  crown 
lands,  but  have  no  estate  in  the  lands), 
are  enabled  in  some  cases  to  sue  and  be 
sued,  that  they  have  a  right  to  sue,  or  are 
liable  to  be  sued,  in  respect  of  the  specific 
performance  of  agreements  relating  to  the 
demise  or  sale  of  such  lands.  Merse  v. 
Seymour,  13  Beav.  254.  As  to  infants 
and  married  women,  vide  post,  Section  7. 
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As  to  how  far  the  compulsory  taking  of 
land  by  railway  corporations,  in  the  exer- 
cise of  their  statutory  powers,  places  the 
companies  and  the  land-owners  in  the 
relative  situation  of  purchasers  and  ven- 
dors, see  the  judgment  of  Lord  Cottenham, 
C.  J.,  Adams  u.  London  and  Blackwall 
Ry.  Co.  2  Macn.  &  G.  127.  See  also, 
Clarke  v.  Rochester,  c&c.  R.  B.  Co.  18 
Barb.  350 ;  Gallagher  o.  Fayette  Co.  R. 
R.  Co.  38  Penn.  St.  102. 

(i)  See  1  Fonbl.  Eq.  B.  I,  eh.  1,  §  5, 
note  (o).  Lord  Cliief  Justice  Raymond, 
in  Betesworth  v.  Dean  and  Chapter  of 
St.  Paul's,  Sel.  Ch.  Ca.  69,  s^iid :  "I 
take  this  to  be  a  certain  rule  of  equity, 
that  a  specific  performance  shall  never  be 
compelled  for  the  not  doing  of  which  the 
law  would  not  give  damages."  But  the 
decree  in  this  case  was  reversed  in  the 
House  of  Lords. 

(j)  Mitf.  PI.  by  Jerem.  118,  n.  ;  1 
Fonbl.  Eq.  B.  1,  ch.  3,  §  2,  note  (c). 

{k)  Cannel  v.  Buckle,  2  P.  Wms.  243. 
Thus,  although  a  covenant  in  gross,  or 
collateral  to  the  land,  is  not  at  law  binding 
upon  an  assignee  of  the  land,  yet,  if  he 
take  with  notice  of  the  covenant,  he  may 
be  restrained  from  making  a  use  of  tlie 
land  which  would  be  in  violation  of  it. 
Therefore,  where  A,  in  purchasing  certain 
land  in  fee-simju'e,  covenanted  to  keep  it 
in  an  open  state,  uncovered  with  any 
buildings,  and  in  proper  repair  as  a  pleas- 
ure-ground for  tlie  benefit  of  the  occupi- 
ers of  houses  in  the  neighborhood,  it  was 
held,  that  the  vendor  miglit  have  an  in- 
junction against  a  purchaser  from  A,  with 
notice  of  the  covenant,  to  prevent  him 
from  building  upon  the  land ;  and  that 
the  question,  wliether  the  covenant  ran 
with  the  land,  did  not  affect  the  riglit  to 
the  remedy  in  equity.  Tulk  v.  Moxhay, 
1  Hall  &  T.  105,  2  Phillips,  774,  8 
c.  before  the  Master  of  the  Rolls,  11 
Beav.  571.  And  a  court  of  equity  will 
not  always  refuse  to  grant  tliis  remedy, 
though  the  plaintiff  has  a  complete  remedy 
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It  is  possible  for  a  paintiff  to  have  an  interest  capable  of  sup- 
porting a  bill  praying  specific  performance,  although  he  was 
not  a  party  to  the  contract,  (1)  or  although  he  did  not  disclose 
his  true  character  at  the  time  of  the  contract,  (m)  And  a  spe- 
cific performance  of  an  entire  contract  may  be  granted  at  the 
instance  of  a  party  who  is  not  solely  interested  in  the  fulfilment 
of  it.  (n) 

The  contract  of  which  performance  is  sought  must  be  clearly 
proved,  and  its  terms  should  be  so  specific  and  distinct  as  to 
leave  no  reasonable  doubt  of  their  meaning,  (o)     But  the  court 


at  law  which  he  has  lost  by  his  own  neg- 
lect. Loid  /ii(/(-s(/'i/f,  Lennon  v,  Napper, 
2  Sell.  &  L.  684.  With  respect  to  tlie  en- 
forcement of  an  agreement  as  against  cred- 
itors of  one  of  the  parties,  and  the  consid- 
eration that  is  necessary  in  such  cases,  see 
Alexander  v  Ghisulin,  5  Gill,  138.  See 
also,  Beaubien  v.  Beauhien,  23  How.  190, 
as  to  equity  following  the  law,  in  applying 
the  statutes  of  limitation,  where  it  is  sought 
to  enforce  a  stale  claim  as  an  implied 
trust. 

(/)  Hook  r.  Kinnear,  3  Swanst.  417,  n. 
See  Hill  v.  Gomme,  5  Mylne  &  C.  250,  1 
Beav.  540  ;  Colyoar  v.  Countess  of  Mul- 
gravc,  2  Keen,  81,  98;  Vernon  n.  Vernon, 
2  P.  Wni^.  594,  4  Bro.  P.  C.  26.  By  an 
agreement  between  A  ami  B,  the  latter 
was  to  build  a  house  for  the  former  for  a 
stipulated  price ;  and  A  dying,  his  son 
and  heir  l"iuL;lit  his  hill  against  the 
widow  and  administratrix  to  compel  her 
specifically  to  pci'form  the  agreement,  and 
it  was  decreed  accordingly.  Holt  v.  Holt, 
2  Vern.  :i'22  ;  and  see  Champion  v.  Brown, 
6  Johns.  Ch.  402.  Marriage  contracts 
differ  from  othcis  in  this,  that  the  issue  of 
the  marriage  arc  purchasers  under  both 
fathci  and  mother;  and  therefore  a  mar- 
riage settlement  ca7niot  he  rescinded,  even 
by  the  consent  of  all  the  parties  to  it,  if  the 
interests  of  the  children  would  be  thereby 
prejudiced.  Harvey  v.  Ashley,  3  Atk. 
610. 

(m)  Where  an  aj;rccmcnt  for  a  purchase 
of  land  is  made  liy  an  at'cnt,  as  if  lie  were 
purchasing  fur  himself,  the  principal  may 
enforce  specific  jicrfornuuu-e  of  the  con- 
tract ;  and  it  is  no  objcetLon  that  his  name 
was  withheld  from  the  vendor  at  the  time 
it  was  entered  into,  unless  some  inequita- 
ble advantage  was  taken  of  the  vendor, 
other  than  any  supposed  to  be  inferrible 
•jrom    the    mere    non-disclosure    of    the 


agency,  and  of  the  plaintiffs  name  as  pur- 
ciiaser.  Nelthorpe  v.  Holgate,  1  Collyer, 
2113.  And  if  a  vendor  falsely  represented 
that  he  was  agent  in  the  transaction  for  a 
third  party,  that  is  no  objection  to  his  ob- 
taining specific  performance  of  the  con- 
tract, unless  it  be  shown  that  the  deception 
in  some  way  operated  to  the  defendant's 
prejudice.  Feliowes  v.  Lord  Gwvdyr,  1 
Kuss.  &  M.  83,  1  Sim.  63,  8.  c"  before 
the  V.  C.  If,  however,  the  defendant  was 
unfitirly  induced  to  enter  into  a  contract 
which  he  would  not  have  made  if  he  had 
known  what  party  he  was  really  deahng 
with,  a  specific  performance  will  not  be 
deci-eed.  Phillips  o.  The  Duke  of  Bucks, 
1  Vern.  227  ;  Popham  u.  Eyre,  LofFt, 
786.  Where  A  and  B  were  the  owners  of 
a  tract  of  land,  and  A  having  authority 
from  B,  contracted  with  C  to  sell  him  the, 
land,  by  a  ixritten  agi-cement  containing 
no  reference  to  B,  and  not  purporting  on 
its  face  to  bind  any  ]icrson  as  vendor  but 
A ;  on  a  bill  filed  by  A  and  B,  praying  a 
specific  performance,  MiLeaii^  J,,  heldj 
that  the  ai^rccment  could  nut  be  executed 
for  want  of  mutuality.  Bronson  v.  Cahill, 
4  jMcLean,  19.     Sal  iinare, 

(m)  Thus,  if  A,  for  a  consideration, 
moving  from  B,  contract  to  confer  a  bene- 
fit on  15,  and  also  another  licneHt  on  C,  B 
may  obtain  a  specific  performance  of  that 
contract  as  an  entirety.  J''ord  v.  Stuart, 
15  Beav.  493,  U  Ens:.  L.  &  Eq.  166,  172. 

(o)  Harnett  r.  Yielding,  2  Sch.  &  L. 
549,  558;  Wchb  v.  Dncct  London  and 
Portsmouth  Kailway  Co.  1  Dc  G.,  M.  &G. 
521  ;  (and  see  the  ni  ^crvations  of  Lord  St. 
lj:uii:ir(h,  upon  this  case,  in  Hawkes  v. 
Eastern  Ciniuties  Railway  Co.  I  De  G.,  M. 
&  G  V57).  Mo.seley  v.  Virgin,  3  Ves. 
184  ;  Orraond  v.  Andcr.~ou,  2  Ball  &  B.  363; 
Tatliam  v.  Piatt,  9  Hare,  G60,  1 5  Eng.  L.  & 
Eq.  190;  Price  v.  Griffith,  1  De  G.,  M..  & 
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is  bound  by  no  technical  rules  in  this  respect 
greatly  regard  the  form  of  the  contract,  (p) 


Nor  does  it 


Thus,  a  bond  for 


G.  80 ;  Morgan  v.  Milmnn,  3  De  G.,  M.  & 
G.  24;  Jackson  v.  Cocker,  4.Beav.  59; 
Hopcrafc  v.  Hickman,  2  Simons  &  S.  130 
(a  case  of  an  uncertain  award) ;  Colson 
V.  Tliompson,  2  Wheat.  336  ;  Boston  and 
Maine  Railroad  Co.  v.  Bahcock,  3  Cusli. 
228;  King's  Heirs  v.  Thompson,  9  Pet. 
204  ;  Stoddert  ;•.  Bowie,  5  Md.  18  ;  Gill  v. 
McAttce,  2  Md.  Ch.  Dec.  2.^.'5 ;  Dodd  v. 
Seymour,  21  Conn.  476  ;  Soles  v.  Hick- 
man, 20  Penn.  St.  180 ;  Parrish  v. 
Koons,  1  Pars.  Eq.  94.  Lord  Manners 
refused  to  grant  a  reference  or  issue  to 
ascertain  the  terms  of  the  contract,  where 
the  ease,  as  presented  before  him,  was  not 
one  of  contradictory  evidence,  but  of  no 
evidence  as  to  essential  parts  of  the  con- 
tract. Savage  v.  Carroll,  1  Ball  &  B. 
265  In  the  following  c;ises,  the  difficulty 
of  some  want  of  certainty  existed,  but  not 
in  a  sufficient  degree  to  prevent  tlie  court 
from  undertaking  to  enforce  specific  per- 
formance :  Butler  v.  Powis,  2  Collyer, 
156;  Saunderson  v.  Coekermouth  & 
Workington  Railway,  11  Beav,  497; 
Fitzgerald  v.  Vicars,'2  Drury  &  W.  298. 
A  contract  made  abroad,  and  referring  to 
a  custom  of  the  foreign  country,  may  be 
construed  as  incorporating  the  terms  of 
the  foreign  custom  into  the  agreement, 
and  with  such  construction  may  be  exe- 
cuted specifically  by  a  domestic  court  of 
equity.  Foubert  v.  Turst,  1  Bro.  P.  C. 
38.  Action  taken  by  the  defendant  to- 
wards a  performance  of  the  contract,  may 
remove  the  difficulty  of  some  want  of  cx- 
plicitness  in  the  terms  of  the  contract  it- 

(p)  A  deed  not  duly  recorded  has  been 
regarded  as  a  contract  to  make  a  valid 
conveyance  according  to  its  purport. 
Chase,  C.  J.,  Moncricif  v.  Goldsborough, 
4  Harris  &  McH.  283.  And  see  Williams 
V.  Mayor  of  Annapolis,  6  Harris  &  J. 
529.  So  with  a  married  woman's  deed 
concerning  her  separate  property,  inopera- 
tive as  a  conveyance  for  want  of  a  legal 
acknowledgment.  Tiernan  v.  Poor,  1 
Gill  &  J.  227  ;  Brundige  v.  Poor,  2  id.  1. 
The  statute  of  frauds  does  not  appear  to 
have  been  pleaded  in  these  cases.  It  was 
long  ago  held,  that  a  deed  which  had  be- 
come void  by  matter  subsequent,  might  be 
ground  for  a  suit  in  equity  for  a  specific 
performance;  as  where  a  woman,  being 
obligor,  married  the  obligee.  Cannel  v. 
Buckle,  2  P.  Wms.  242.     An  avard  may 


self.  Price  v.  Corporation  of  Penzance, 
4  Hare,  509.  A  contract  sufficiently  cer- 
tain and  definite  to  enable  the  court  as 
well  to  enforce  its  specific  performance  as 
to  be  assured  that  in  doing  so  elFect  is 
given  to  the  entire  agreement  between 
the  parties,  must  be  set  forth  in  the  bill. 
Allen  V.  Burke,  2  Md.  Ch.  Dec.  534.  In 
general,  a  plaintiff  who  abandons  the 
agreement,  as  set  forth  in  his  bill,  and  by 
an  amended  bill  relies  upon  a  dilfereut 
agi'eemcnt  admitted  by  the  defendant  in 
his  answer,  will  be  granted  a  specific  per- 
formance of  such  latter  agreement;  and 
this  on  the  ground  that  by  his  acceptance 
of  the  defendant's  statements  of  the  con- 
tract, he  makes  it  binding  upon  himself 
also,  so  that  there  is  a  perfect  mutuality. 
Lord  liedesdale,  C,  Lindsay  v.  Lvnch,  2 
Sch.  &  L.  1  ;  Willis  ...  Evans,  2  Ball  & 
B.  225.  But  it  follows,  from  this  ground 
of  the  rule,  that  the  plaintift' cannot  have 
relief,  if,  in  his  amended  bill,  he  does  not 
abandon  the  contract  as  originally  set 
forth,  but  as  well  insists  upon  that  as 
asks,  in  the  alternative,  for  the  specific 
execution  of  the  agreement  admitted  in 
the  answer.  Lindsay  v.  Lynch,  nhi  supra. 
Wliere  the  evidence  shows  a  contract,  but 
one  differing  materially  from  that  alleged 
in  the  plalntitrs  bill,  the  usual  practice 
has  been  to  dismiss  the  bill  without  preju- 
dice to  a  new  bill.  Legal  v.  Miller,  2 
Ves.  Sen.  299  ;  Mainwaring  o.  Baxter,  5 
Ves.  457  ;  Woolam  v.  Hearn,  7  Ves.  222. 
See  MoUoy  n.  p;gan,  7  Irish  Eq.  590. 
But  the  court  will  not  always  dismiss  the 

be  enforced  specifically  as  an  agi*eement, 
wherever  a  direct  agreement  between  the 
parties  would  be  so  enforced.  Hall  v. 
Hardy,  3  P.  Wms.  190;  Wood  v.  Griffith, 
1  Swanst.  54 ;  McNeil  v.  Magee,  5  Ma- 
son, 244.  An  award,  which  in  itself  was 
not  binding  upon  either  party,  was  speci- 
fically pei'formed  at  the  instance  of  one  of 
the  parties,  who  had  done  acts  of  part  per- 
fonnance.  Norton  v.  Mascall,  2  Vern. 
24,  1  Eq.  Cas.  Ab.  51.  But  an  agree.- 
ment  to  refer  to  arbitration  will  not  be  ex- 
ecuted in  equity.  Mitf.  PI.  264,  265 ; 
Gourlay  n.  Somerset,  19  Ves.  431.  See 
further  upon  the  subject  of  award,  jiost,  \ 
4,  where  awards  ascertaining  the  price  of 
land  are  treated  of,  and  also  §  5,  under  tlie 
head  of  Part  Performance. 
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money,  with  a  penalty  for  not  doing  a  certain  thing,  will  be 
held  to  be  a  contract  to  do  that  thing,  (q)  Nor  is  a  seal  re- 
garded as  necessarily  making  a  contract  valid,  if  it  would  be 
void  without  one.  (r) 

If  the  nature  of  any  particular  contract  be  such,  that  a  court 
of  equity,  upon  the  established  rules  governing  the  enforcement 
of  specific  performance,  ought  to  listen  to  one  of  the  parties  if 
he  should  ask  its  aid,  it  wUl  be  willing,  upon  a  principle  of 
even-handed  dealing,  to  grant  a  specific  performance  of  the 
contract  at  the  instance  of  the  other  party  also,  although  his 
case  per  se  would  not  be  strictly  within  the  reason  of  this  juris- 
diction of  equity ;  and  the  circumstance  that  the  former  party 
could  not  in  point  of  fact  have  made  out  his  case  by  reason  of 
some  rule  of  evidence,  e.  g.  the  provisions  of  the  statute  of 
frauds,  will  not  of  itself  afi'ect  the  equity  of  the  plaintiff,  nor 
prevent  the  court  from  granting  him  relief,  his  case  being  sup. 


bill.     Where  the  plaintiff  has  not  been  in 
fault,  and  especially  if  he  hare  done  acts  of 
part  performance,  he  may  have  leave  to 
amend    his    bill   in   conformity  with  the 
proof,  and  then  take  a  decree  for  a  spe- 
cific   performance.     Har)'is    u.    Knicker- 
bocker, 5  Wend.  638 ;  Tilton  v.  Tilton,  9 
N.  H.  58.5.     See  Beard  i.  Linthicum,  1 
Md.  Ch.  Dec.  348.     Sometimes  a  decree 
will  be  granted  him  upon  tlie  iiill  as  it 
stands,    without  amendment.      Mortimer 
V.  Orchard,  2  Ves.  Jr.  243  ;  Bass  v.  Cliv- 
Icy,  Tamlyn,  80.     In  Drnry  r.  Conner,  6 
Harris  &  J.  288,  the  plaintiff^s  havinj;  failed 
to  establish  the  contract,  as  alleged  in  the 
l^ill,  which  was  an  agreement  for  ttie  sale 
of  a  certain  tract  of  land,  a  decree  was 
nevertheless  granted  by  the  Court  of  Ap- 
peals (reversing  the  decision  of  the  Clian- 
cellor,  who  had  dismissed  the  bill),  for  a 
conveyance  of  one  fourth  of  tlic  tract,  the 
evidence  showing  an  agreement  for   the 
sale   of  so  much.     Martin,  J.,  in  giving 
the  opinion   of  the   court,   distinguished 
the  case,  where  the  contract  proved  is  of 
an    entirely  different  character  from  tliat 
alleged   in  the   bill,  from  the  case  where 
the  plaintiff  only  fails    to  make  out   his 
claim  to  the  extent  in  wliich  he  set  it  up. 
In   tliis   case   the   statute   of  frauds  was 
pleaded,  and  the  defendants  resisted  the 
contract  in  toto.     Compare  Small  v.  Ow- 
ings,  1  Md.  Ch.  Dec.  363,  where  Drury 
i;.  Conner  does  not  appear  to  have  been 


brought  to  the  attention  of  the  learned 
Chancellor.  If  the  plaintiff  state  in  his 
bill,  as  part  of  the  agreement,  something 
which  he  does  not  prove,  but  which  would 
operate  altogether  against  liimself,  the 
failure  of  proof  in  tliis  respect  will  not 
defeat  his  prayer  for  a  specific  perform- 
ance. Mundy  v.  Jolliffis,  5  Mvlne  &  C. 
176;  Gregory  v.  Mighell,  18'Ves.  328. 
See  Beard  </.  Linthicum,  1  Md.  Ch.  Dec. 
349. 

(?)  Cannel  v.  Buckle,  2  P.  Wms.  242; 
Hopson  V.  Trevor,  1  Stra.  533  ;  Logan  v, 
Wienholt,  1  Clark  &  P.  611  ;  Dewey  v. 
Watson,  1  Gray,  414;  Plunkett  v.  Meth- 
odist Episcopal  Society,  3  Gush.  561. 
For  a  court  of  equity  does  not  regard  a 
provision  for  the  payment  of  a  penalty  as 
giving  the  party  an  election  to  break  his 
contract  upon  paying  for  Ids  violation  of 
it,  and  will  therefore  compel  a  specifio 
fulfilment  of  tlie  agreement ;  and  this  ap- 
plies as  well  where  the  appropriate  remedy 
is  injunction,  as  where  it  is  specific  per- 
formance. Drury  v.  Macale,  2  Drury  & 
W.  275. 

(r)  Howard  v.  Hopkyns,  2  Atk.  371. 
A  seal  does  not  in  equity  establish  a  pre- 
sumption of  a  consideration,  so  as  to  take 
the  case  out  of  the  operation  of  the  rule 
that  a  voluntary  agreement  cannot  ba 
executed.  Black  u.  Cord,  2  Harris  &  Gr. 
100. 
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ported  by  the  requisite  evidence,  (s)  But  if  a  party,  claiming 
specific  performance,  with  a  distinct  knowledge  of  the  repudia- 
tion of  the  contract,  has  suffered  a  long  period  of  time  to  elapse, 
without  taking  any  steps  to  assert  his  rights,  the  lapse  of  time 
and  laches  will  preclude  him  from  relief  in  equity,  (t) 

In  general,  all  the  rules  of  construction  and  of  evidence  are 
the  same  as  at  law,  although  they  may  be  applied  with  greater 
freedom  to  the  especial  merits  of  each  case,  (u) 

A  rule  of  frequent  occurrence  in  equity  applies  to  many 
cases  in  which  "specific  performance  is  sought ;  it  is  that  equity 
will  consider  that  as  done  which  ought  to  have  been  done,  (v) 
Thus,  one  who  has  entered  into  a  vahd  contract  for  the  pur- 
chase of  land,  is  considered  by  the  court  as  already  an  equi- 
table owner.  He  may  devise  it ;  and  it  will  pass  by  descent  to 
his  heir,  (w) 

Another  rule  not  only  binds  the  legal  representatives  of  all 
parties  to  contracts  (which  the  law  does  to  a  great  extent),  and 
requires  specific  performance  by  executors,  administrators,  or 
heirs,  of  contracts  which  would  have  been  enforced  against  the 
deceased  had  he  been  living ;  (x)  but  it  extends  this  doctrine 

(s)  Where  the  plaintiflf  had  assigned  a  &  Eq.  275.  Compare  opinion  of  Sir 
lease  to  the  defendant,  on  the  faith  of  his  Wm.  Gram,  M.  It.,  Kenneys  v.  Proctor, 
agreement  to  pay  the  plaintiff  an  annuity,  3  Ves.  &  B.  58.  An  omission  in  a  writ- 
and  furnish  him  a  house  worth  ilO  a  year  ten  agrcemeut,  wliether  it  happened  by 
to  live  in,  and  the  objection  was  made  mistake  or  fraud,  may  be  proved  by  parol, 
that  the  plaintifTs  demand,  being  merely  and  will  be  ground  for  refusing  a  specifle 
pecuniary,  he  had  no  equity,  i&i;;//*  ZJrace,  performance  of  the  contract  as  it  stands. 
V.  C,  said  :  "I  am  satisfied  that  this  is  a  Joyncs  v.  Statliam,  3  Atk.  388  ;  Ramsbot- 
case  in  which  the  court  ought  not  to  de-  torn  v.  Gosden,  1  Ves.  &  B.  168 ;  Winch  v. 
cline  jurisdiction.  A  case  is  stated,  in  Winchester,  1  Ves.  &  B.  378  ;  Wilde,  J., 
which,  setting  the  statute  of  frauds  out  of  Brooks  v.  Wheelock,  1 1  Pick.  440  ;  Best 
the  question,  a  bill  might  have  been  main-  v.  Stow,  2  Sandf.  Cli.  298  ;  Iloneyman  v. 
tained  by  the  defendant  against  the  plain-  Marryatt,  6  H.  L.  Cas.  112.  See  Ricli  v. 
tiff,  to  compel  him  to  execute  the  assign-  Jackson,  4  Bro.  Ch.  by  Belt,  514,  n.  (1). 
ment.  That,  therefore,  is  a  reason  to  (y)  Equity  looks  u])on  things  agreed  to 
compel  the  performance  of  the  terms  upon  be  done  as  actually  performed.  Treat,  on 
which  the  plaintiff  agreed  to  execute  the  Eq.  B.  1,  ch.  6,  4  9.  But  nothing  is  look- 
assignment."  Clifford  c.  Turrell,  1  Younge  ed  upon  in  equity  as  done,  but  what  ought 
&  C,  Ch.  138,  150.  And  see  Withy  v.  to  have  been  done,  not  what  might  have 
Cottle,  1  Simons  &  S.  174,  cited  infra.  been    done  ;    nor    will    equity    consider 

(()  Alloway  v.  Braine,  26  Beav.  575.  things  in  that  light  in  favor  of  everybody, 

See  also,  as  to  effect  of  delay,  Sharp  v,  but  only  for   those  who   had  a  right  to 

Wright,  28  Beav.  150.  pray  that  it  might  be  done.     Sir  Thomas 

(m)  Sugden,  L.  C,  Croker  v.  Orpen,  3  Clarke,  M.  R.,  Burgess  v.  Wheate,  1  W. 

Jones  &  La.  T.  599.     And  see  Croome  v.  Bl.  129 ;   1  Fonb.  Eq.  5th  ed.  419. 
Lediard,  2  Mylne  &  K.  251  ;  Union  Bank        (w)  Lord  Eldon,  C,  Seton  u.  Slade,  7 

V.  Edwards,  1    Gill  &  J.  364 ;  Parkm  v.  Ves.  274. 
Thorold,   2  Simons,  y.  s.  7,  11  Eng.  L.         {x)  The  rule  is,  said  &V  JViomas  C/arie, 
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to  all  persons  X^rho  have  a  certain  privity  of  estate  and  inter- 
est, {y)  Thus,  if  an  owner  of  land  makes  a  valid  conti-act  to 
sell  it  to  another  purchaser  who  takes  possession,  equity  wiU 
inquire  whether  this  second  purchaser  had  notice  or  knowledge 
of  the  first  bargain ;  and  if  he  had,  will  decree  specific  per- 
formance, or  the  conveyance  of  the  land  to  the  first  purchaser, 
against  him  as  it  would  against  the  original  owner,  (z)  So  if 
a  landlord  demise  certain  premises  by  a  lease,  and  a  third  party 
enter  upon  the  premises  with  the  consent  and  permission  of  the 
lessee,  this  third  party  Nvill  be  considered,  as  \o  aU  the  land- 
lord's rights,  as  in  under  the  lease,  although  he  disclaim  al? 
privity  with  the  tenant,  (a) 


Burgess  V.  "Wheate,  1  W.  Bl.  129,  that 
the  remedy  in  equity  sliall  either  be  be- 
tween the  parties  who  stipulate  what  is  to 
be  done,  or  those  wlio  stand  in  their 
place.  The  rule  applies  between  succes- 
si^'e  personal  representatives ;  thus  the 
contract  of  an  administrator,  made  in  a 
due  course  of  admiTiistration,  may  be  en- 
forced against  an  administrator  de  bonis 
lion.  Hackett  r.  McNamara,  Lloyd  &.  G., 
cas.  tf^mp.  Piunket,  L'83. 

(y)  A,  one  of  two  coparceners,  without 
autliorjty  from  B,  the  other  coparcener, 
executed  a  deed  purporting  to  convey  a 
portion  of  the  land  by  metes  and  bounds 
to  C.  Afterwards  A  and  B  jointly  convey- 
ed the  whole  land  to  T>,  who  had  notice 
of  the  previous  transaction  ;  in  the  deed 
from  A  to  C,  B's  name  was  inserted  as 
one  of  the  grantoi-s,  thoui^h  he  had  neither 
consented  thereto,  nor  did  he  in  point  of 
fact,  execute  the  instrument ;  C  filed  a  bill 
against  J),  setting  up  such  deed  as  an 
agreement  for  the  conveyance  of  the  pai'- 
cel  of  land  therein  mentioned,  and  prayed 
as]jeciiii'  performance,  which  was  granted. 
Mclvce  c:  Barley,  11  Gratt.  340.  Sed 
gucere.  This  case  is  certainly  an  extreme 
one. 

(z)  Taylor  v.  Stibbert,  2  Ves.  Jr.  437. 
See  Buttrick  v.  Holden,  13  Met.  3.').5. 
So  also  in  the  case  of  d  chattel.     Clark 


V.  nint,  22  Pick.  231.  In  like  mannei 
the  vendor  may  enforce  the  contract 
against  an  assignee  of  the  vendee,  or 
rather  against  the  land  in  his  hands. 
Cliampion  v.  Brown,  6  Johns.  Ch.  402. 
And  tlie  assignee  of  the  vendor  may  have 
an  equity  to  a  specific  performance. 
Thus  a  purchaser  having  given  his  note 
for  the  purchase-money  to  the  vendor,  who 
assigned  it  for  value  to  the  plaintiff,  it 
was  held,  that  the  latter  might  maintain  a 
bill  for  a  specific  execution  of  the  contract 
of  sale,  making  both  the  vendor  and  the 
purchaser  defendants ;  in  which  proceeding 
the  vendee  might  be  required  to  pay  the 
money  to  the  plaintiff,  and  the  vendor 
thereupon  to  deliver  a  deed  of  conveyance 
to  the  vendee.  Hanna  v.  Wilson,  3  Gratt. 
243,  which  see  for  a  form  of  decree  in  such 
case,  giving  also  to  the  plaintiff  the  secu- 
rity of  the  vendor's  lien.  A  mortgagee 
who  purchases  the  equity  of  redemption, 
may  be  compelled  to  execute  an  agree- 
ment for  lease  entered  into  by  the  mort- 
gagor, of  which  agreement  the  mortgagee 
had  notice  when  he  purchased.  Smith  v. 
Phillips,  1  Keen,  694.  As  to  the  perform- 
ance of  a  contract  of  an  ancestor  in  tail,  by 
the  heir,  see  Partridge  v.  Dorsey,  3  Hairis 
&  J.  302. 

(a)  Howard  v.  Ellis,  4  Sandf.  369. 
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SECTION    II. 

OF   CONSIDERATION. 

Equity  fully  adopts  the  rule,  that  no  contract  shall  be  en- 
forced which  does  not  rest  upon  a  valuable  consideration,  but 
construes  and  applies  it  somewhat  more  rationally  and  less  tech- 
nically. Thus  equity  will  not  enforce  a  mere  voluntary  con- 
tract ;  for  it  permits  one  to  withhold  what  he  has,  of  his  own 
accord,  and  not  from  any  benefit  to  himself  or  expectation  of 
any  benefit  volunteered  to  promise,  (b)  And  yet  if  the  prom- 
isee, on  the  faith  of  the  promise,  does  some  act,  or  enters  into 
some  engagement  or  arrangement,  which  the  promise  justified, 
and  which  a  breach  of  the  promise  would  make  very  injuri- 
ous to  him,  this,  equity  might  regard  as  confirming  and  estab- 
lishing the  promise,  in  much  the  same  way  as  a  consideration 
for  it  would,  (c)  Equity,  moreover,  adopts  the  legal  rule,  that 
a  benefit  conferred,  received,  or  held,  is  a  valuable  considera- 
tion, and  gives  to  this  rule  an  enlarged  and  liberal  construction 
and  appHcation.  (d) 

(6^  Callaghan  ;•.  Callaghan,  8  Clark  &  eration    for  which   specific    performance 

F.  374  ;    Osgood  v.  Strode,  2  P.  Wms.  might  be  decreed  against  heirs  of  the  par- 

245  ;  compare  Vernon  i'.  Vernon,  id.  594,  ent.     Upon  a  bill  iiled  for  a  partition  and 

600 ;    Cox  V.  Sprigg,  6  Md.  274  ;  Black  an  answer,  setting  up  a  contract  of  the  an- 

V.  Cord,  2  Harris  &  G.  100.     An  agree-  cestor  to  convey  the  land  to  the  defendant, 

ment  in  writing  by  a  landlord  to  reduce  and   showing  long  possession   held,  and 

the  rent,  followed  by  his  acceptance  of  the  expensive    improvements    made    on   the 

reduced  rent,  during   seven   years,  being  faith  of  the  contract,  a  court  of  equity  re- 

without  consideration,  cannot  be  enforced,  quires  a  less  strong  case  to  be  made  out 

Fitzgerald  v.  Lord  Portarlington,  1  Jones,  by  the  defendant  than  if  he  were  seeking 

431 .     Nor  can  a  creditor's  separate  agree-  specific  performance  of  the  contract,  and 

ment  to  accept  a  part  of  his  debt  in  satis-  may  therefore  refuse  to  interfere  in  behalf 

faction  of  the  whole.     Acker  v.  Phoenix,  of  the   plaintiff,  although   the   defendant 

4  Paige,  305  ;  Gurley  v.  Hitcshue,  5  Gill,  could  not  prove  the  terms  of  the  contract 

222.  with  that  precision  which  would  be  neces- 

(c)  Crosbie  v.  McDoual,  13  Ves.  148;  sary   in   an   application   for  specific  pei- 

King's  Heirs   o.  Thompson,  9  Pet.  204.  formance.     See  Haines  v.  Haines,  4  Md. 

Gibson,  C.  J.,  Rerick  v.  Kern,   14  S.  &  Ch.   Dec.    133,    137.     And    see    Hill   v. 

R.  271  ;  Shepperd  v.  Bevin,  9  Gill,  32,  Gomme,  5  Mylne  &  C.  250,255;  Morgan 

where  it  was  held,  that  money  expended  v.  Rainsford,  8  Irish  Eq.  299.     But  see 

in  improvement  of  land  by  a  son,  on  the  McClure  v.  McClure,  1  Ban-,  374. 
faith  of  an  agreement  of  his  parent  to  con-        {d)  Edwards  v.  Grand  Junction  Railway 

vey  the  land  to  him,  constituted  a  consid-  Co.  1  Mylne  &  C.  650. 
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So,  too,  equity  adopts  the  legal  principle,  which,  for  most 
purposes,  confines  the  necessity  for  valuable  consideration,  to 
promises  which  are  executory.  K  they  are  executed  wholly, 
or  if  not  wholly,  yet  in  a  substantial  degree,  and  there  remains 
something  to  be  done,  to  complete  the  title,  or  otherwise  render 
the  enjoyment  of  the  thing  more  beneficial  to  the  plaintiff, 
equity  wiU  require  that  thing  to  be  done,  although  the  promise 
was  wholly  voluntary,  (e)  This  is  often  done  by  considering 
the  donor,  or  other  party  defendant,  as  a  trustee  for  the  plaintiff, 
if  the  donor  has  done  enough  to  vest  an  equitable  title  in  the 
plaintiff.  (/)  Thus,  if  an  instrument  of  gift  has  been  fully  ex- 
ecuted, but  not  delivered,  and  the  circumstances  leave  the  do- 
nor no  moral  right  to  withhold  the  delivery,  equity  wiU  regard 
him  as  holding  it  for  the  donee,  (g)  So  it  would  be  if  the  do- 
nor had  formally,  by  his  declaration  of  trust,  assumed  the  char- 
acter of  trustee.  (A)  Or,  if  a  legal  right  which  could  be  enforced 
by  law,  were  vested  in  the  trustee  for  the  plaintiff,  (i)  Or,  if  a 
chose  in  action  had  been  transferred,  equitably,  to  the  plaintiff, 
and  it  was  necessary  that  his  title  or  interest  should  be  con- 
firmed, (j) 


[e)    Ellison    v.   Ellison,    6   Ves.   656  ;  Sloane  v.  Cadogan,  3  Sugden  on  Vendors 

Kekewich  v.  Manning,  1  De  G.,  M.  nS:  G.  &  Furciiasers,  App.  No.  xxvii. 

176,    12   Eng.   L.   &    Eq.    120;  Bunn   v.  {j)    Ex    parte     Pyc,     18     Ves.     140; 

Winthrop,  1  Johns.  Ch.  329.     Bnt  a  mere  M'Eadden  o,  Jenkyns,  1  Phillips,  153,  1 

delivery   of  possession   of  land  nnder  a  Hare,  458.      But  see  Kennedy  v.  Ware, 

parol  gift,  though  the  donor  be  father  to  1  Barr,  445.     A,    without    consideration, 

the  di>uc'(_',  is  not  a  ground  upon  wliich  a  appointed  the  plaintiff  his  attorney,  with 

conveyance  can  be  decreed.     See  Stewart  power    to  procure  to  the   plaintilf's    own 

V.  Stewart,  3  Watts,  253.  use  whatever  lands  A  was  entitled  to  for 

{ /")  See  the  judgment  of  Sir    William  military  service  ;    a  warrant  afterwards  is- 

Grawi,  M.  R.,  Antrolius  w.  Sniitii,  12  Ves.  sued    in    the    name    of  A,  and   after  his 

45  ;  the  jii'lgmeiits  of  Sir  Jmin s   Wiijrutn,  death  a  ])atent  was  granted  upon  the  war- 

V.   C,  ilughes   i;.  Stnbbs,   1   Hare,  479;  rant  to  his  heirs;    it  was  held,  that   they 

Meek  v.  Kettlewell,  id.  469  ;    and  Fletch-  licld  the  land  as  trustees  for  the  plaintiff. 

er  V   Fletcher,  4  id.  7.')  ;  the  judgment  of  liead  v.  Long,  4  Yerg.  6S.     The  doctrine 

Sir  John  Leach,  iM.  II.,  Fortcscue  v.  Bar-  that  a  consideration    is    not  necessary  to 

nett,  3  iVlylne  &  K.  4  J  ;  and  the  judgment  the  creation  or  assignment  of  a  trust,  has 

of  Lord  Liindhnrsi,  V.  C,  Meek  v.  Kettle-  lioen  placed  upon  an  enlarged  and  stable 

well,  1  Plnlli]3S,  .'147.     See   Coningham  v,  foundation    by  the  recent  decision  of  the 

Plnid;ett,  2  Younuc  &  C,  Ch.  245.  Lords  Justices  in  Kekewich  v.  Manning,  1 

(g)  Exton  v.  Seutt,  6  Sim.  31  ;    Fletch-  De  G.,  M.  &  G.  176,   12  Eng.  L.  &  Eq. 

er /'.  Eletelier,  4  Hare  67  ;    Bunn  c.  Win-  120.    Anil  this  case,  witli  Vovle  ?j.  Hughes, 

throp,   1   Johns.  Ch.  329.      But  compare  2   Smale  &  G.  18,  23  Eng.  L.  &  Eq.  271, 

Uillon    0.    Coppin,    4'  Mylne  &  C.  647  ;  18  Jur.  341,  is  of  the  first  importance  to 

Antrolius  v.  Smith,  12  Ves.  39.  an  understanding  of  the  existing  state  of 

(A)  Wheatley  v.  Purr,  1  Keen,  551.  the  law  upon  the  whole  subject  of  the  vol 

(i)  Fletcher   v.   Fletcher,  4   Hare,   67;  untary  alienation  of  chattels. 
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The  consideration  need  not  be  adequate  in  equity,  any  more 
than  at  law  ;  (k)  but  if  it  be  grossly  inadequate,  it  would  be 
disregarded,  and  the  contract  considered  void,  although  the  con- 
sideration were  technically  valuable  and  sufficient  at  law.  (l) 
And  if  the  inadequacy  be  not  so  great  as  to  avoid  the  contract, 
still,  if  it  be  sufficient  to  give  to  the  contract  the  character  of 
hardship  or  oppression,  equity  wiU  leave  the  plaintiff  to  his 
remedy  at  law.  (m) 

If  there  is  a  contract,  with  valuable  consideration,  and  this 
contract  benefits  a  third  party  who  is  only  collaterally  interested, 
and  from  whom  no  part  of  the  consideration  comes,  the  con- 
tract will  not  be  enforced  in  equity,  on  the  application  of  this 
collateral  party,  (w)  But  if  it  be  enforced  on  the  application 
of  other  parties,  it  wiU  be  enforced  altogether  and  through- 
out, (o) 


(/c)  MacGhee  v.  Morgan,  2  Sch.  &  L. 
395,  n. ;  Lord  Eldon,  Coles  v,  Trecothick, 
9  Ves.  246.  See  Westera  v.  Russell,  3 
Ves.  &  B.  193.  Between  parent  and 
child,  and  especially  after  the  death  of  the 
former,  in  a  contest  with  his  other  heirs,  a 
slight  consideration  will  be  sufficient  to 
support  an  application  by  the  child  for  a 
specific  performance.  Shepherd  v.  Bcvin, 
9  Gill,  32.  And  see  Haines  i\  Haines, 
6  IVId.  440,  per  Le  Grand,  C.  J.  And 
the  doctrine,  that  where  there  is  a  near  re- 
lationship between  the  parties,  a  smaller 
consideration  will  suffice,  than  would  be 
requisite  between  strangers,  was  maintain- 
ed by  Sir  Eduiard  Sugden,  C.  J. ;  Moore 
V.  Crofton,  3  Jones  &  La.  T.  443.  A 
compromise  of  a  doubtful  claim  is  a  suffi- 
cient consideration.     Attwood  v. ,  1 

Euss.  3.53,  5  id.  149. 

(?)  Especially  if  there  are  other  circum- 
stances tending  to  render  it  probable  that 
a  fraudulent  advantage  may  have  been 
taken,  as  where  the  vendor  was  illiterate, 
and  does  not  appear  to  have  had  the  writ- 
ings explained  to  him.  Robinson  v.  Rob- 
inson, 4  Md.  Ch.  Dec.  176.  And  a  de- 
gree of  inadequacy,  which  would  not  be 
regarded  in  ordinary  cases,  will  prevent 
the  enforcement  of  a  contract  for  the  sale 
of  an  heir's  expectancy,  or  of  a  reversion- 
er's reversionary  interest.  Peacock  v. 
Evans,  16  Ves.  512;  Ryle  u.  Brown,  18 
Price,  758. 

Im)  Day  v.  Newman,  2  Cox,  77  ;  Pow- 
ers V.  Hale,  5  Foster,  145;    Seymour  v. 


Delancy,  6  Johns.  Ch.  222,  3  Cowen,  445, 
whore  a  price,  only  half  of  the  value  of 
the  property,  was  considered  inadequate. 
The  opinions  of  Chancellor  Kent  and 
Chief  Justice  Savage,  in  this  case,  contain 
an  elaborate  review  of  the  prior  decision's. 
And  see  Howard  v.  Edgell,  17  Vt.  9,  28. 
It  seems  that  a  price,  only  one  fourth  of 
the  actual  value,  is  certainly  such  a  gross 
inadequacy  as  to  forbid  the  interposition 
of  equity.  Johnaon,  C,  Robinson  p.  Rob- 
inson, 4  Md.  Ch.  Dec.  182,  183.  But 
see  Erwin  v.  Parham,  12  How.  197.  If 
the  inadequacy  be  so  great  as  to  prove 
fraud,  or  that  the  parties  could  not  have 
intended  a  contract  of  sale,  in  either  of 
these  cases,  a  conveyance  will  not  be 
compelled.  Callaghan  o.  Callaghan,  8 
Clark  &  F.  374.  See  Coles  v.  Treco- 
thick, 9  Ves.  246. 

(n)  Wallwyn  v.  Coutts,  3  Meriv.  707; 
Colyear  v.  Countess  of  Mulgrave,  2  Keen, 
81 ;  Sutton  v.  Chetwynd,  3  Meriv.  249 ; 
see  s.  c.  Turner  &  R.  296  ;  Owings's  ease, 
1  Bland,  401.  "  I  apprehend,"  said  Lord 
Langdale,  M.  R.,  2  Keen,  98,  "  that  when 
two  persons,  for  valuable  consideration 
between  themselves,  covenant  to  do  some 
act  for  the  benefit  of  a  mere  stranger,  that 
stranger  has  not  a  right  to  enforce  the 
covenant  against  the  two,  although  each 
one  might  as  against  the  other." 

(o)  Ford  V.  Stuart,  15  Beav.  493,  11 
Eng.  L.  &  Eq.  172;  Davenport  o.  Bish- 
opp,  2  Younge  &  C,  Ch.  451,  1  Phil- 
lips, 698.     In  this  case,  Kni(,ht  Bruce,  V. 
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Equity  makes  the  same  distinction  which  exists  at  law,  be- 
tween a  promise  made  before  a  consideration,  and  therefore 
resting  upon  it,  and  a  promise  made  after  the  consideration  is 
exhausted,  and  therefore  not  supported  by  it.  (p)  Thus,  specific 
performance  will  be  decreed  of  a  promise  made  before  a  mar- 
riage, and  in  contemplation  of  it;  but  not,  generally,  of  a 
promise  made  after  a  marriage  has  taken  place,  although  made 
in  reference  to  it,  and  in  consequence  of  it.  (q) 

And  this  brings  us  to  a  question  which  has  been  more  dis- 
cussed than  any  other,  perhaps,  under  the  head  of  considera- 
tion. It  is,  whether  merely  meritorious  considerations,  so 
called  in  law  to  distinguish  them  from  valuable  considerations, 
are  sufficient  in  equity  to  sustain  an  application  for  specific  en- 
forcement, (r) 

Natural  affection,  as  for  a  wife,  child,  or  parent,  or  other  rela- 
tive, is  a  moral  and  meritorious  consideration,  for  a  promise  to 
make  provision  for  the  object  of  this  love.  But  it  is  not  a  valu- 
able consideration,  and  will  not  sustain  a  promise  at  law. 
Whether  equity  differs  from  law,  in  this  respect,  cannot  be 
positively  determined  from  the  authorities,  for  on  this  question 
they  are  wholly  irreconcilable.  It  is  obvious,  that  to  regard 
these  considerations  always  sufficient  in  equity,  would  be  to  set 
entirely  aside  the  principle  that  "  equity  follows  law,"  and  wUl 


C,  said :  "  I  apprehend,  that  if  two  par-  the  stipulation  with  each  other,  mutual 
ties  in  contemplation  of  a  marriage  in-  a^-icnt  must  penerally  be  requisite  to  dis- 
tended and  afterwards  had  between  them,  solve  that,  which,  by  mutual  assent,  was 
or  for  any  other  cmisidcratiou  between  created.  With  the  question  between  them, 
themselves  coming  under  the  description  tlie  gratuitousness  of  the  provision  to- 
of  '  valuable,'  ]rAV(i  entered  into  a  contract  wards  the  stranger,  so  far  as  the  stranger 
together,  in  which  one  of  the  stipulations  is  concerned,  seems  generally  to  have  lit- 
made  by  them  is  a  stipitlation  solely  and  tie  or  nothing  to  do."  2  Younge  &  C, 
merely  for  the  benefit  of  a  third  jjcrson,  Ch.  460,  461. 

that  tliird  person  being  even  a  stranger  in         { p)  iMorgan  v.  Rainsforth,  8  Irish  Eq. 

blood  to  each,  a  stranger  to  the  contract,  299,  311. 

and  a  person  from  wliom  not  any  valu-         {q)  Pulvertoft   v.   Pulvertoft,   18   Ves. 

able  or  meritorious  consideration  moves,  84  ;    Metcalfe  v.  Pulvertoft,  1    Ves.  &  B. 

has  moved,  or  is  to  move,  it  cannot,  gen-  180,  2  Ves.  &  B.  200;  Buckle  v.  jUitchell, 

orally  speaking,  be  competent  to  one  party  18  Ves.  1 12. 

to   tile   contract  or  to  those  representing         (r)   See  King  v.  Withers,  Free.  Ch.  19, 

that  party  in  estate,  to  say  to  the  other  where  a  specific  performance  was  granted 

party  to  the  contract,  '  Whatever  may  be  of  a  voluntary  agreement  by  a  scrivener 

your  wislies,  wliether  you  assent  or  dis-  to  make  satisfaction   to  his  client  for  a 

sent,  that  stipulation  sliall  go  for  nothing,  loss  occasioned  by  his  own  imperfect  ex- 

or  shall  not  have  effect  given  to  it.'     The  amination  of  a  title. 
two  parties  to  tlie  contract  having  made 
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enforce  only  a  legal  contract ;  or  would  introduce  an  exception 
which  leaves  but  little  of  the  rule  untouched.  But,  on  the  other 
hand,  it  may  be  said,  that  equity  cannot  refuse  on  that  ground 
to  enforce  a  contract,  which  Is  entitled  in  every  respect  to  its 
assistance,  without  forgetting  that  its  general  purpose  is  to 
moderate  the  rigor  of  law,  and  supply  its  deficiencies,  and  bring 
it  into  harmony  with  conscience  and  moral  justice.  So  far  as 
the  authorities  go,  it  might  possibly  be  inferred,  from  an  analy- 
sis of  them,  that  the  weight  of  authority  in  England  is  against 
the  sufficiency  of  these  considerations,  in  equity;  and  perhaps 
in  this  country  also,  (s) 

We  are  incfined  to  think  a  principle  may  be  found,  which 
would  harmonize  many  cases  that  are  now  in-econcilable,  and 
perhaps  come  as  near  supplying  a  general  rule  as  any  other 
that  could  be  devised.  It  is,  that  the  court  would  decree  spe- 
cific  performance  of  a  promise  made  on  merely  meritorious 
considerations,  when  the  promise  itself  was  plainly  a  duty, 
either  because  the  promisor  had  been  empowered  by  others  to 
do  this  very  thing,  or  could  be  regarded  on  any  ground  as  a 
quasi  trustee  for  this  purpose ;  or  made  the  promise  under  such 
circumstances  that  the  court  would  listen  favorably  to  an  appli- 
cation for  the  provision,  even  if  there  had  been  no  promise. 
And,  in  other  cases,  the  court  would  consider  the  promise  as 
merely  voluntary,  and  therefore  to  be  left  to  the  discretion  or 
pleasure  of  the  promisor. 


SECTION     III. 

OP  CONTRACTS  RELATING  TO  PBRSONALTT. 

There  is  a  distinction  taken  in  equity,  in  regard  to  specific 
performance,  which  may  now  be  considered  as  well  established, 

Is)  Sir  Edward  Sudden,  C,  Moore  o.  Gittings,  2  Gill   &  J.  217;  Shepherd  v. 

Crofton,  3  Jones  &  La  T.  442,  443,  and  Bevin,  9  Gill,  39,  40 ;  Hayes  v.  Kershaw, 

note  his  remarks  upon  Ellis  v.  Nimmo,  1   Sandf.   Ch.   258;  Kennedy  v.  Ware,  1 

Lloyd  &  G.  temp.  Sugd.  333  ;  Dillon  v.  Barr,  450.     But  see  Argenbright  v.  Camp. 

Coppen,  4  Mylne  &  C.  647  ;  Jefferys  v.  bell,  3   Hen.  &  M.   144 ;  Bunn   o.  Win- 

Jett'erysj  Craig  ^  Ph.  138;  Pennington  a.  throp,  1  Johns.  Ch.  337. 
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and  perhaps  capable  of  sufficient  explanation  and  defence,  but 
which  is,  nevertheless,  open  to  some  objection.  This  is,  the 
distinction  made  between  contracts  which  relate  to  land,  and 
those  which  relate  only  to  personal  chattels ;  the  general  rule 
being,  that  equity  will  give  this  relief  in  contracts  of  the  first 
kind,  but  not  in  those  of  the  latter  kind,  (t) 

The  general  reason  assigned  for  this,  is,  that  equity  interferes 
only  where  the  law  gives  no  adequate  remedy ;  and  in  nearly 
all  contracts  for  chattels,  the  question  is  only  one  of  price  or 
pecuniary  value  ;  and  payment  of  money  or  damages,  will  dis- 
pose fairly  of  1he  whole  question.  And  it  may  be  stated  as  one 
of  the  rules  on  this  subject,  that  equity  will  not  decree  specific 
performance,  unless  something  more  is  to  be  done  by  it  than 
mere  payment  of  money  or  any  thing  which  ends  in  the  mere 
payment,  because  the  law  is  adequate  to  this,  (u) 


[t)  Brough  V.  Oddy,  1  Riiss.  &  M. 
55.  A  coiitLfict  to  sell  land  creates  pa'  se 
the  relation  of  trustee  and  cestui  i/iie  Irust ; 
for,  being-  enforceable  in  equity,  the  parties, 
on  the  principle  that  what  they  are  bound 
to  do  they  may  be  considered  as  having 
done,  oct;L[])y  towards  each  other  in  etpiity 
the  same  position  which  they  would  occu- 
py at  law,  were  the  contract  in  fact  per- 
formed ;  the  vendor  is  tmstee  of  the  estate 
for  the  vendee ;  the  icndee,  trustee  of  the 
purchase-money  for  the  vendor.  Witii  re- 
spect to  a  personal  chattel,  equity  will  en- 
force a  tntsl.  concerning  it,  but  not  (except 
under  special  circumstances)  a  contract. 
Hence,  in  inquiring  in  any  case  whether 
there  is  a  trust  of  a  chattel,  it  is  to  be  re- 
membered, that  the  mere  contract  of  sale 
and  dcliiciy  cannot  (as  it  would  in  the 
case  of  land)  create  a  trust;  the  contract 
must  Iiere  be  completed  by  the  jiartics 
themselves  before  the  trust  can  arise  which 
equity  will  exercise  jurisdiction  over. 
Tills  course  of  reasoning  is  very  clearly 
presented  in  the  opinion  of  Sir  Julin  Iloin- 
ilhj,  in  Poolcv  r.  Budd,  1+  Beav.  4+,  7 
Eng.  L.  &  Eq.  229  :  "  It  is  therefore  im- 
portant," continued  the  Master  of  the 
KoUs  (14  Beav.  45),  "to  bear  in  mind  in 
this  case,  that  as  equity  w^ould  not  enforce 
the  specific  performance  of  the  contract 
for  the  sale  and  delivery  of  the  iron,  the 
relation  of  trustee  and  cestui  que  trust  can- 
not spring  merely  from  the  contract,  and 
(Jiat,  if  it  exist  at  all  it  must  be  shown  to 


exist  from  something  beyond  the  mere 
contract  entered  into  between  the  com- 
pany and  Scale  for  the  sale  and  delivery 
of  iron.  At  the  same  time,  if  the  contract 
were  complete  so  far  as  the  company  were 
concerned,  that  is  to  say,  if  they  had  been 
paid  every  penny  tliey  were  entitled  to, 
and  if  they  bad  no  claim  upon  or  interest 
in  the  iron  arising  from  the  contract,  and 
the  contract  only  remained  unperformed 
to  this  extent,  tliat  the  iron  had  not  been 
delivered  to  the  purchaser,  I  should  enter- 
tain no  doubt  but  that  the  company  would 
then  and  thereby  become  mere  trustees  of 
the  ii'on  sold,  for  the  benefit  of  the  real 
purcliaser,  or  the  person  entitled  to  claim 
it  under  him." 

(h)  Sir  ]Villiam  Grant,  M.  R.,  Flint  v. 
Brandon,  8  Ves.  16.3;  ilcCoiin,  V.  C, 
Pliyfe  ;■.  Wardell,  2  Edw.  Ch.  51 .  But,  if 
the  circumstances  of  the  case  are  such,  tiiat 
peculiar  difficulties  exist  in  the  way  of  tlie 
recovery  of  the  price  of  personal  chattels 
which  have  been  sold  and  delivered,  tlie 
vendor  may  have  a  specific  ]ioiformanc6 
of  the  contract  in  equity.  See  Fellowcs  v. 
Lord  Gwydyr,  1  Russ.  &  M.  83,  1  Sim. 
63.  And  if  the  purchaser  of  a  chattel 
would  be  entitled  to  claim  a  specific  per- 
formance of  the  agreement,  the  vendor,  on 
his  part,  may  also  obtain  a  specific  ])er- 
formanee,  for  the  court  will  extend  the 
same  remedv  to  both  parties.  Withy  v. 
Cottle,  1  Simons  &  S.  174;  Phillips  v 
Berger,  8  Barb.  527. 


OH.  XI.]  SPECIFIC   PEKEORMANCB.  365 

But  where  the  plaintiff  has  purchased  land,  and  seeks  the  aid 
of  the  court  to  obtain  it,  it  may  be  supposed  that  he  bought  it 
for  some  reason  besides  its  mere  pecuniary  value.  He  wanted 
it  as  a  home ;  and  whether  for  residence  or  cultivation,  it  is 
worth  more  to  him  than  the  mere  price  it  would  bring  in  the 
market,  and  therefore  he  had  paid  this  price.  But  the  pecu- 
niary value  would  be  the  measure  of  damages  in  law,  and  there- 
fore he  would  suffer  if  equity  did  not  interfere. 

One  answer  to  this  would  be,  that  a  jury  might  include  most 
of  these  grounds  of  value  in  their  verdict.  Another,  and  a 
better  one  perhaps,  is,  that  land  has  now  become  so  much  a 
subject  of  purchase  and  sale,  like  merchandise,  that  the  reason 
for  this  distinction  has  lost  much  of  its  weight.  StiU  another 
might  be,  that  one  ground  of  the  inadequacy  of  legal  remedy, 
is  equally  common  to  all  contracts  for  the  breach  of  which 
damages  are  recoverable  ;  and  this  is  the  entire  dependence  on 
the  personal  responsibility  of  the  defendant  for  the  value  of  the 
judgment.  This  last  view,  seldom,  however,  seems  to  enter 
into  the  consideration  of  courts  of  equity ;  as  they  take  it  for 
granted  that  what  a  party  is  bound  by  law  to  do,  he  can  do, 
and  will  do.  But  where  one  surety  has  claims  for  contribution 
against  many  co-sureties,  some  of  whom  are  insolvent,  equity 
will  omit  them  in  determining  how  much  each  of  the  solvent 
co-sureties  shall  pay,  thus  casting  upon  the  surety  who  is  plain- 
tiff only  his  share  of  the  loss  arising  from  their  insolvency ; 
while  the  law,  in  most  of  our  States,  would  give  a  plaintiff,  in 
such  a  case,  only  the  aliquot  share  from  each,  which  each  would 
pay  if  all  were  able  to  pay.  (v)  Nor  is  this  consideration  al- 
ways disregarded  in  proceedings  in  equity,  on  a  bill  for  specific 
performance.  Thus,  in  a  suit  for  the  transfer  of  stock,  accord- 
ing to  a  contract  of  sale.  Sir  John  Leach,  Vice- Chancellor,  de- 
creed performance,  giving  as  his  final  reason,  that  "  a  court  of 
law  could  not  give  the  property,  but  could  only  give  a  remedy 
in  damages,  the  beneficial  effect  of  which  must  depend  upon  the 
personal  responsibility  of  the  party."  (w) 

(u)  Ante,  vol.  1,  p.  33.  on  an  agreement  that  the  principal  wouM 

(to)  Doloret  v.  Rothschild,  1  Simons  &    consign  to  him  the  crops  of  the  year,  and 

S.  598.   Where  a  factor  had  made  advances     the  principal  died,  leaving  a  personal  es- 
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After  all  that  may  be  said,  the  reasons  for  this  distinction 
retain  so  much  of  their  force,  that  the  rule  founded  upon  it,  with 
modifications  and  "exceptions  introduced  in  the  practice  of 
equity,  must  be  regarded  as  established,  and  as  useful,  (x) 
Thus,  agreements  to  form  a  partnership,  although  they  relate 
altogether  to  chattel  interests,  might  be  enforced ;  («/)  and  so 
will  most  agreements  in  relation  to  a  partnership,  (z)  Indeed, 
the  inadequacy  of  legal  process  and  remedy  is  so  obvious,  upon 
many  important  questions  relating  to  partnership,  that  the 
whole  subject  may  be  considered  as  peculiarly  within  the  ac- 
tion of  equity.  Still,  no  agreement  for  a  partnership  will  be 
enforced,  unless  it  be  an  agreement  for  a  specific  time ;  (a)  for 
a  partnership  without  limit  is  dissolvable  at  the  pleasure  of  any 
partner ;  and  to  decree  such  a  partnership  would  of  course  be 
useless.  And  now,  when  there  are  so  many  ways  of  dissolving 
or  rendering  nugatory  a  partnership  for  a  time  certain,  it  may 
be  supposed  that  equity  would  require  a  plain  and  strong  case 


tate  insufficient  to  pay  his  debts,  it  was 
held,  that  tlie  factor  had  a  good  gi-ound  to 
Bcelc  a  specific  performance  of  the  agree- 
ment at  the  hands  of  tlio  executor,  so 
that  his  lien  miglit  attach  upon  the  crops 
and  tlie  proceeds  of  the  sale  of  tlicm,  and 
the  necessity  of  a  resort  to  tlie  tc^tato^'s 
real  estate  fir  the  paymrnt  of  liis  advances, 
be  prevented.  Sullivan  u.  Tuck,  1  iMd. 
Ch.  Dec.  yj. 

[x]  And  the  distinction  bctA\'ecn  land 
and  11  chattel  may,  pevha|is,  be  stated  tlius  ; 
that  in  the  case  of  the  former,  there  is  a 
conclusive  presumption  that  tlic  pnrclia^er 
cannot  be  adequately  compensated  by  the 
reco\'cry  of  damages  at  la^v  ;  wliile  In  tlie 
case  of  the  tatter,  tlicrc  is  no  such  ]:)re- 
sumption,  and  in  order  to  induce  the  in- 
terposition of  the  extraordinary  jurisdic- 
tion of  equity,  it  must  appear  affirmatively, 
from  the  circumstances  of  the  particular 
case,  that  llic  remedy  at  law  is  inadequate. 
M'hen  the  case  is  thus  made  out  aflirma- 
tively,  —  when  that  is  jirovi^n  which,  when 
real  c-<tate  is  in  qnc>tiun,  is  presHiiwil, — 
equity  interi'crcs  as  readily  to  enforce  a 
sale  of  a  chattel  as  a  sale  of  land. 

(y)  Lord  Hurdicicke,  C,  Buxton  v. 
Lister,  3  Atk.  38.5.  Lord  Laiu/dale,  M. 
II.,  in  reference  to  the  impossibility  of  ac- 
complishing, by  means  of  a  rehictant  and 
compelled  partnership,  the  full  beneficial 
results  of  a  voluntary  concert  of   action, 


said :  "  This  is  a  difficulty  that  always 
arises  when  partnership  contracts  come 
under  the  consideration  of  this  court.  It 
is  impossilde  to  make  persons,  who  will 
not  concur,  carry  on  a  business,  joinily,  for 
their  own  common  advantage.  It  is  that 
whii-h  makes  e\  rry  thing  of  this  kind  ex- 
ceedingly uncertain.  It  is  that  which 
makes  tiiis  court,  on  all  such  occasions, 
exceedingly  anxious  (an  anxiety,  I  be- 
lieve, tliat  has  been  felt  by  c^'cry  judge 
who  has  ever  sat  m  a  court  of  c([iiity), 
that  when  these  disputes  do  arise,  the 
parties  shiiuhl,  if  possible,  come  to  some 
arrangement  between  themselves,  to  do 
that  for  their  common  bciieht  wliich  the 
court  cannot  do  otherwise  tlian  at  tlie 
common  expense.  But  if  the  parties  in- 
sist on  haviiu;  a  declaration  of  their  riglits, 
the  court  lias  o^'i-r  and  over  again  enter- 
tained the  jnriMlii-tion,  and  must  entertain 
the  juii^dietion,  unless  some  one  or  two 
or  sevcial  partners  are  to  be  pcrniitfed  to 
do  just  what  they  like  witli  the  ]iartnev- 
sliip  rights  and  interests."  England  c. 
Curling',  8  Bcav.  137,  138. 

{z]  Birchett  ii.  Boiling,  5  Mnnf  J 2. 
Ivespcctiiig  the  specific  exeeirtion  t>f  a 
co\euniit  of  a  partner,  that  his  personal 
representatives  after  his  death  shall  con- 
tinue the  partnership,  see  Downs  c.  Col 
lins,  6  Hare,  418,  437. 

(a)  llercy  v.  Birch,  9  Ves.  357. 
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for  compelling  the  formation  of  one.  For  some  collateral  pur- 
pose, it  may  however  be  requisite,  that  an  agreement  for  a  part- 
nership, terminable  at  pleasure,  should  have  been  made,  and 
then  equity  will  decree  that  it  be  considered  as  having  been 
made  at  a  time  and  in  a  manner  necessary  for  this  equitable 
result,  (b) 

So,  too,  if  a  partner  contracts  that  he  will  labor  assiduously 
for  the  benefit  of  the  partnership,  or  comes  under  any  similar 
obligation,  the  courts  of  equity  will  not  decree  a  specific  per- 
formance, because  the  bargain  is  not  itself  specific  enough,  and 
it  would  be  difficult  to  say  what  was  a  specific  performance  of 
it.  But  if  a  partner  agree,  that  while  the  partnership  continues 
he  will  not  enter  into  any  other  firm,  or  if  he  agrees  not  to  carry 
on  any  other  mercantile  business  whatever,  equity  will  restrain 
him  from  the  violation  of  such  an  agreement,  (c)  And  it  is  a 
general  rule  (subject,  however,  to  quahfication  in  certain  par- 
ticular cases),  (d)  that  a  contract  for  personal  services  cannot  be 
specifically  enforced  by  either  party,  (e) 


(6)  Mr.  Swanston,  in  his  note  to  Craw- 
shay  V,  Maule,  1  Swanst.  513.  And  see 
Nesbitt  ti.  Meyer,  1  Swanst.  226. 

(c)  Shadwdl,  V.  C,  Kemble  u.  Kean, 
6  Sim.  335. 

(d)  See  post,  p.  375,  note  (p),  and  sec- 
tion 7. 

(e)  It  is  obvious,  that  almost  every  con- 
tract for  personal  services,  of  whatever 
grade  or  liind,  admits  of  a  full  compensa- 
tion being  made  in  money  to  the  agent  or 
sen'ant  for  the  breach  of  it  by  tlie  em- 
ployer. The  relation  created  by  such  a 
contract  is  one  frequently  requiring  a  liigh 
degree  of  confidence  on  the  part  of  the 
master  or  principal ;  and  therefore,  in  ad- 
dition to  the  adequacy  of  tlie  remedy  in 
damages,  as  a  reason  for  withholding  en- 
forcement of  the  contract  specifically,  there 
is  a  want  of  equality  in  the  position  of  the 
two  parties  which  is  also  considered  as 
rendering  the  interference  of  a  court  of 
equity  improper.  Tliough  the  servant 
perform  the  required  work  never  so  well, 
yet  if  the  fnastcr  want  confidence  in  him, 
he  does  not  derive  from  his  services  that 
sense  of  satisfaction  which  is  an  essential 
element  of  their  value ;  while,  on  the 
other 'hand,  the  utmost  that  the  servant 
seeks  is  money,  and  that  he  can  recover  at 


law.  "  A  man,"  said  the  Lord  Justice 
Knirjht  Bruce,  in  Johnson  v.  Shrewsbury  & 
Birmingham  Ky.  Co.  3  De  G.,  M.  &  G. 
926,  "  may  liave  one  of  the  best  domestic 
servants,  he  may  have  a  valet,  whose  ar- 
rangement of  clothes  is  faultless,  a  coach- 
man whose  driving  is  excellent,  a  cook 
wliose  performances  are  perfect,  and  yet 
he  may  not  have  confidence  in  him ;  and 
while,  on  the  other  hand,  all  that  the  ser- 
vant requires  or  wishes  (and  that  reason- 
ably enough),  is  money,  you  are,  on  the 
other  hand,  to  destroy  the  comfort  of  a 
man's  existence  for  a  period  of  years,  by 
compelling  him  to  have  constantly  about 
him,  in  a  confidential  situation,  one  to 
whom  he  objects.  If  that  be  so  in  private 
life,  how  important  do  these  considerations 
become  when  connected  with  the  perform- 
ance of  such  duties  — duties  to  society  — 
as  are  incumbent  upon  the  directors  of  a 
company  like  this."  The  case  which  gave 
rise  to  these  remarks  was  one  where  par- 
ties who  had  contracted  with  the  directors 
of  a  railway  company  to  run,  work,  and 
man  their  trains,  and  perform  other  very 
considerable  duties  for  them,  attempted  to 
compel  the  company  to  permit  them  to 
continue  to  perform  the  services  they  had 
engaged  for,  and  the  remedy  prayed  was 
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Equity  will  decree  specific  performance  of  a  bargain  for  the 
sale  of  a  good-will  of  a  trade,  provided  it  be  connected  with 
any  specific  stock  in  trade,  or  with  some  valuable  secret  of 
trade,  (/ )  or  with  a  well-estabhshed  stand  for  business ;  (g-)  but 
not,  it  is  said,  a  naked  bargain  for  good-will,  because  equity 
could  not  direct  the  way  in  which  the  defendant  should  proceed 
to  turn  the  custom  of  those  who  had  dealt  with  him,  to  the 
plaintiff,  (h) 

So  a  lease  wiU  be  decreed,  or  the  renewal  of  one,  if  it  has 
been  agreed  for,  and  there  remains  a  valuable  portion  of  the  time 
for  which  the  lease  was  to  run ;  (i)  or  even  if  the  time  have  all 
expired,  and  there  is  sufficient  reason  that  the  lease  should  be 
made  and  treated  by  the  defendant  as  of  the  day  when  by  the 
bargain  it  should  have  been  made,  the  court  will  decree  that  it 
be  now  made  as  of  that  day,  and  so  held  by  the  parties,  (j) 

Among  instances  in  which  equity  has  decreed  specific  per- 
formance of  contracts  relating  only  to  chattels,  may  be  mentioned 
one  for  the  purchase  of  an  annuity,  payable  out  of  the  dividends 
of  certain  stocks  (k)  a  contract  for  the  purchase  of  debts  which 
had  been  proved  under  a  commission  of  bankruptcy  ;  (Z)  and  in 

not  granted.     The  circumstance  that  the  ti.  Walshe,  2  Sch.  &  L.  519;  Hackctt  v. 

plaintiff's  reputation  mi^ht  suffer  from  the  McNamara,  Lloyd    &  G.  temp.    Plunket, 

dismissal  from  the  service  of  the  defend-  283  ;  Shcppard  v,  Doolan,  3  I)ruiy  &  W. 

ants,  Avas  said  to  be  no  ground  for  inter-  1  ;  Moore  v.  Foley,  6   A^es.    237  ;  Brown 

ference,  since  such  injury,  also,  might  be  v.  Tighc,  8  Bligh,  n.  s.  272  ;  Carr  v.  EUi- 

compensated  in  damages.    See  also,  Pick-  son,  20  Wend.  178. 

ering  v.  The  Bishop  of  Ely,  2  Younge  &  ( /)   Wilkinson  v.  Torkington,  2  Younge 

&  C.  Ch.  249,  267;   Rolfe  v.  Rolfe,    15  &  C.,  Ex.  726,  an  instructive  case. 

Sim.  89.  [k)   Withy    v.   Cottle,   1    Simons   &  S. 

(/)  Bryson  t>.  Whitehead,  1  Simons  &  174.     And  see  Pritchard  r.  Ovey,  1  Jacob 

S.  74.  &W.  396,  where  specific  performance  was 

(g)  See  Coslake  v.  Till,  1  Russ.  378.  decreed  of  an  agreement  for  the  sale  of  an 

j/i)  Baxter  v.  Connolly,  1  Jacob  &  W.  annuity  to  bo  charged  on  certain  lands  of 

576;  Coshikc  „.   Till,   1  "Russ.  376,  378.  the  defendant. 

For  a  like  reason,  an  agi-eement  for  the  (/)  Adderley  v.  Dixon,  1   Simons  &  S. 

sale  of  the  business  of  an  attorney  cannot  607.     The  Vice-Chancellor's  decree  seems 

be  enforced.     Bozon  v.  Farlow,  1  Meriv.  to  have  proceeded  on  the  ground  of  the 

459.  uncertainty  of  the  dividends  which  might 

(i)  Furnival  r.  Crew,  3  Atk.  83 ;  Iggul-  become   payable   from   the   estate  of  the 

den  II.  May,  9  Ves.  325  ;  Tritton  v.  Foote,  bankrupt.     "  Damages  at   law,"  he  said, 

2  Bro.  Ch.  636.     In  re  Doolan,  3  Drury  "  cannot  accurately  repre.sent  the  value  of 

&   W.   442.     See  Whitlock   v.    Dufifield,  the  future  dividends ;  and  to  ipmpcl  this 

Hoffm.  Ch.  110.    A  license  tobe  cxcniscd  purchaser  to  take  such  damages,  would  be 

upon   land  may  be  specifically  enforced,  to  compel  him  to  sell  these  dividends  at 

Nelson    v.    Bridges,    i    Jur.  753.     As  to  a  conjectural   price.     It  is  true  that  the 

covenants  for  perpetual  renewal,  see  City  present  bill  is  not  filed  by  the  purchaser, 

of  London  v.  Mitford,  14  Ves.  41  ;  Bay-  but  by  the  vendor,  who  seeks,  not  the  un- 

ley  V.  Leominster,  3  Bro.  Ch.  529 ;  Evan.5  certain  dividends,  but  the  certain  sum  to 
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the  case  of  a  contract,  that  all  the  property  of  a  grantor  of  an 
annuity,  which  he  should  obtain  by  will  or  otherwise,  at  the 
death  of  a  third  person,  during  the  life  of  an  annuitant,  should 
be  charged  with  the  payment  of  the  annuity,  and  the  grantor 
becoming  bankrupt,  and  the  third  party  having  died  and  left  an 
annuity  of  larger  value  in  trust  for  him,  this  annuity  was 
charged  with  the  payment  of  the  annuity  he  had  granted,  (m) 
Equity  has  also  enforced  a  contract  to  keep  the  banks  of  a  river 
in  repair,  (n)  a  contract  to  pay  the  plaintiiT  a  certain  annual 
sum,  and  another  sum  for  every  hundred-weight  of  wire  which 
the  defendant  should  make  in  the  lifetime  of  the  plaintiff;  (o)  a 
contract  for  the  sale  of  a  life  annuity,  (p)  and  for  the  sale  of 
shares  in  a  public  company,  (q) 

In  regard  to  the  sale  of  stock,  as  it  is  called,  meaning  very 
generally  in  the  English  cases  only  government  stocks,  but  with 
us  covering  shares  in  companies  generally,  there  is  some  un- 
certainty. It  has  been  understood  to  be  the  prevailing  rule  in 
England,  that  such  bargains  are  not  to  be  enforced  by  specific 
performance ;  on  the  ground  that  a  certain  quantity  of  stock  is 
worth  as  much  and  no  more,  as  any  other  equal  quantity  of 
stock,  and  if  the  defendant  be  sued  at  law  and  the  plaintiff 
recover  damages,  the  value  of  the  stock  will  be  the  measure  of 
the  damages,  and  the  plaintiff  may  use  the  money  so  recovered 
in  buying  the  stock,  (r)  There  are,  nevertheless,  many  cases  in 
England,  in  which  bargains  for  the  sale  and  transfer  of  stock  have 
been  enforced,  (s)     The  question  has  not  arisen  in  this  country 

be  paid  for  them.     It  has,  however,  been  such  a  right  could  be  barred."     1  Mylne 

settled,  by  repeated  decision,  that  the  rem-  &  K.  692. 

edyin  equity  must  be  mutual;  and  that  (n)  Kilmorey  v.  Thackeray,  cited  Er- 

■where  a  bill  will  lie  for  the  purchaser,  it  rington  v.  Aynesly,  2  Bro.  Ch.  .343 ;  and 

will  also  lie  for  the  vendor."     1   Simons  see  2  Bro.  Cb.  65. 

&  S.  612.  (o)  Ball  V.  Coggs,  1  Bro.  P.  C.  2y6. 

(m)  Lyde  v.  Mynn,  1  Mylne  &  If.  683.  (p)  Pritchard   v.  Ovey,  1  Jacob  &  W. 

"  That  the   claim  to   the   anmily,"  said  396.    And  see  Wellesley  v.  Wellesloy,  4 

liOrd  Brougham,  Ch.,  "  is  barred  by  the  Mylne  &  C.  .5.54. 

bankrupt  act  cannot  be  denied;  for  the  (7)  Duncuft  v.  Albrecht,  12  Sim.  189. 

annuity  was  an  interest  of  which  the  value  Et  aide  infra. 

was  capable  of  calculation,  and  for  which  (r)   Cud   v.  Rutter,    1   P.  Wms.    570. 

proof  might  have  been  made   under  the  Lord  Hardwicke,  Ch.,  Buxton  v.  Lister,  3 

commission.     But  the  c6venant  to  secure  Atk.  38.3, 384.  Lord  £/don,  Ch.,  Nutbrown 

that  annuity,  gave  the  annuitant  a  right  v.  Thornion,  10  Ves.  161.    Lord  Ersklne, 

which  could  not  in  any  way  be  made  the  Ch.,  Mason  v.  Armitage,  13  Ves  37. 

subject  either  of  calculation  or  proof;  and  (s)  An  agreement  for  sale  of  govern- 

it  seems   impossible   to  understand   how  ment    stock   and  transfer  of  certificates, 

VOL.  III.  24 
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SO  fiequently  or  so  directly  as  to  enable  us  to  lay  down  what 
may  be  called  an  American  rule  of  law  in  relation  to  it.  Per- 
haps, however,  from  the  wider  meaning  of  the  word  stock 
among  us,  and  the  greater  complexity  of  the  questions  which 
occur  in  relation  to  the  sale  of  it,  we  might  expect  a  wider 
relaxation  of  the  rule  than  in  England,  even  if  the  rule  itself  be 
adopted,  (t) 

We  are  quite  satisfied  that  the  rule  of  England,  in  relation 
to  the  sale  of  stocks,  does  not  rest,  even  there,  on  the  difference 
between  contracts  about  land  and  those  about  personalty,  al- 
though this  is  sometimes  referred  to  in  their  cases.  The  true 
reason  is  that  above  mentioned.  And  the  exceptions  to  the 
rule  do,  for  the  most  part,  illustrate  this  reason,  because,  where  a 
contract  for  the  sale  of  stock  is  enforced,  there  is  always  some 
peculiar  fact  or  agreement  tending  to  show  that  it  is  not  a  mere 
matter  of  price. 

We  apprehend  that  the  true  rule  that  governs,  or  should 
govern  these  cases,  is  one  which  has  a  much  wider  application 
in  the  law  of  specific  performance.  We  suppose  it  may 
be  thus  expressed.  If  the  bargain  be  such,  that  when  the  de- 
fendant has  paid  his  legal  damages  (which  equity,  generally,  at 
least,  supposes  that  he  will  pay),  the  plaintiff  is  fully  compen- 
sated, and  by  using  the  money  he  gets,  may  secure  to  himself 
all  the  benefit  he  had  a  right  to  expect  from  the  bargain,  the 
court  will  leave  him  to  these  damages  ;  but  if  it  appears  to  the 
court,  that  after  the  plaintiff  should  recover  and  receive  these 
damages,  and  use  them  as  well  as  he  could  to  supply  the  breach 
of  the  contract,  he  would   remain  uncompensated,  because  a 


was  executed  in  equity.    Doloret  v.  Roths-  specific   performance  of   the  contract,  in 

cliild,  1  Sim.  &  S.  .590.     And  it  has  been  order  thiit  the  purcliaser,  by  accepting  a 

held,  that  an  ap-eemciit  fur  the  transfer  of  legal  transfer,  may  be  fi.\ed  with  the  Uabil- 

railway  shares  may  be  enforced.    Duncuft  ity  for  calls,  and  he  liimself  be  exonerated. 

(..  Albrecht,  12  Siin.  1 89,  199,  where  Shall-  Shaw  v.  Fisher,  2  De  G.  &  S.  310 ;  Wynne 

we//,  V.   C,  distiniifuislied   between  three  u.  Piice,id.  310.  Agreement  between  part- 

per  cents.,  or  other  stock  of  that  kind  ners,  upon  a  dissolution  of  the  firm,  that 

(which  could  always  be  had  by  atiy  per-  one   of  them  should   liave  tlie  exclusive 

eons  chosing  to  apply  for  it  in  the  market),  property  of  certain  partnership  books,  was 

and  railway  shares  of  a  particular  descrip-  held  proper  for  specitic  performance.  Lin- 

tion,  which  are  limited  in  number,  and  not  gen  o.  Simpson,  1  Sim.  &  S.  600. 
always   to   be  found  in  the  market.     A         (/)  See  Meclianics  Bank  of  Alexandria 

vendor  of  railway  shares,  who  has  been  v.  Soton,  1  Pet.  305. 
paid    the  purchase-money,   may  enforce 
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substantial  part  of  the  advantage  he  hoped  to  receive  from  the 
bargain  would  be  lost  to  him,  here  equity  will  interfere  and  en- 
force a  specific  performance.  For  example,  if  we  suppose  a 
person  to  own  ninety  shares  of  a  certain  stock,  and  if  he  can 
own  one  hundred  he  will  possess  some  valuable  privilege  which 
he  now  does  not  possess,  and  for  this  purpose  contracts  to  buy 
ten  with  the  only  person  who  has  them  for  sale,  and  the  other 
party,  discovering  his  need,  refuses  to  sell  as  he  agreed  to,  and 
demands  an  extravagant  price,  we  should  confidently  expect — ■ 
providing  of  course  that  the  conduct  and  purpose  of  the  plain- 
tiff were  unexceptionable — that  a  court  of  equity  would  decree 
specific  performance.  It  is  quite  common  for  owners  of  stock 
to  need  more  in  order  to  obtain  a  majority  of  votes.  In  most 
cases  of  this  kind,  a  very  strong  objection  against  the  prayer, 
would  arise  from  the  obvious  impolicy  of  permitting  or  rather 
requiring  sales  for  such  purposes  ;  but  if  this  objection  were 
removed,  by  the  circumstances  and  the  objects  of  the  plaintiff, 
we  might  put  this  among  the  cases  for  a  decree  for  specific 
performance. 

Another  very  nice  distinction  has  been  taken,  between  a  con- 
tract to  build  a  house  and  one  to  repair  a  house.  Thus,  it  is 
said,  that  one  party  can  repair  a  house  as  well  as  another ;  and 
the  plaintiff  may  be  supposed  to  insist  that  the  defendant  and 
he  alone  should  make  the  repairs,  only  because  he  has  bargained 
to  do  it  for  less  than  another  man  would  do  it,  and  less  than  it 
should  be  done  for.  But  a  contract  to  build  a  house  is  quite 
a  different  thing.  Here  a  man  selects  a  builder  for  special  and 
personal  reasons,  and  has  a  right  to  insist  that  this  very  man 
shall  build  him  a  house,  in  order  that  it  may  have  the  qualities 
he  expects,  (u)     But  it  is  quite  obvious,  that  while  there  may  be 

(m)  1  Fonbl.  Eq.  (5th  ed.)  355,  note  (r).  reasonable  distinction,  that  if  the  contract 

Sir   William  Grant,  Flint  v.  Brandon,  8  expressed   distinctly  what  sort   of  house 

Ves.  164;  Lucas  «.  Comerford,  1  Ves.  Jr.  was  agreed  to  be  built,  so  that  the  court 

235,  where  Lord  Tlimiow  refused  to  compel  could  describe  it  as  a  subject  for  the  report 

specific  performance  of  a  covenant  to  re-  of  the  Master,  specific  performance  might 

build  in  a  lease.     Pembroke  v.  Thorpe,  3  be   decreed,  but  if  the  descripton  in  the 

Swanst.  437   n. ;  where  an  agreement  to  contract  was   loose    and    undefined,  the 

build  a  bouse  was  enforced  in  a  case  of  court  would  not  assume  to  reduce  it  to 

partial  performance.     Birchett  v.  Boiling,  certainty,  and  the  party  must  be  ieti  to 

B   Munf.   442.     In   Mosely  v.   Virgin,  3  his  remedy  in  damages.     That  contracts 

Ves.    184    Lord    Loughborough    took  the  to  rejMir  will  not,  in  genei-al  at  least,  bs 
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a  general  foundation  for  such  a  distinction  as  this,  it  must  often 
be  unreal  or  inapplicable.  If  repairs  are  extensive,  it  is  about 
as  important  that  they  be  done  well  as  that  a  house  be  built  in 
a  certain  way.  And  on  the  other  hand,  very  many  houses  are 
built  precisely  as  merchandise  is  bought,  and  for  the  same  pur- 
pose. Upon  the  whole,  therefore,  we  should  say,  that  if  the  con- 
tract were  for  building  a  house,  there  might  be  some  presump- 
tion in  favor  of  the  applicant  for  specific  performance  ;  and  if  it 
were  only  for  repairs,  there  would  be  a  much  less  presumption 
for  him,  or  none  at  all.  Still,  the  controlling  question  in  both 
cases  would  be,  can  the  court  see  any  peculiar  circumstances, 
giving  a  peculiar  reason  for  considering,  that  the  applicant 
would  not  be  adequately  compensated  by  the  damages  he 
would  recover  at  law  ?  It  is  undoubtedly  competent  for  a 
court  of  equity  to  enforce  the  specific  performance  of  a  contract 
by  a  defendant  to  do  defined  work  upon  his  soil,  in  the  perform- 
ance of  which  the  plaintiff  has  a  material  interest,  and  which 
is  not  capable  of  adequate  compensation  in  damages,  (v) 

A  contract  in  relation  to  land  may  not  be  enforceable  in 
equity,  for  the  same  reason  which  prevents  most  contracts 
about  chattels  from  enforcement.     If  an  agreement  to  give  to 


enforced  specifically,  appears  from  Hill  v.  J.   186,  31   Eng.  L.  &  Eq.  226,  by  tha 

Barclay,  16  Ves.  402;  Raynor  v.  Stone,  Lords  Justices. 

2  Eden,  128.  Compare  Sanders  v.  Pope,  (y)  Storer  u.  Great  Western  Railway 
12  Ves.  282,  and  Davis  i>.  West,  12  id.  Co.  2  Younge  &  C,  Ch.  5.3.  That  was 
475,  per  Lord -/srA-^v'ne,  Ch.  See  an  instance  where  a  railway  company  had  purchased 
of  the  enforcement  of  a  covenant  to  re-  land  running  througli  a  gentleman'.s  pleas- 
pair,  in  Kempe  v  Fitchie,  7  &  8  Eliz.  340.  urc-gronnds,  under  a  contract,  one  of  the 
Even  admitting  the  principle,  tliat  ordi-  term.-i  of  which  was  the  construction  by 
narily  an  agreement  to  repair  ought  not  the  company  of  an  archway  itnder  their 
itself  to  be  specifically  executed,  the  Court  road,  and  connecting  one  side  of  the  pleas- 
of  Clianoery  will  decree  specific  perform-  ure-grounds  witli  the  other ;  and  the  con- 
ance  of  agreements  for  the  execution  of  struction  of  the  archway  was  compelled, 
leases  containing  covenants  to  repair.  See  also,  Stuvvesant  v.  Mayor  of  New 
Paxton  V.  Newton,  2  Smale  &  G.  437.  York,  11  Paige,  414.  Where  B  consent- 
Y'et,  where  tlie  deiendants  contracted  to  ed  to  A's  malting  a  watercourse  through 
perform  certain  work,  and,  as  apart  of  the  his  land,  upon  being  paid  a  reasonable 
same  agreement,  promised  to  give  a  bond  compensation,  and  no  sum  was  agreed 
conditioned  for  tlie  performance  of  their  npon,  but  A  made  the  watercourse,  and 
undertaking,  inasmuch  as  the  main  agree-  enjoyed  nine  years'  use  of  it,  B  was  en- 
ment  was  not  of  such  a  character  that  a  joined  from  obstructing  it,  and  a  reference 
court  of  equity  would  compel  its  specific  was  made  to  the  Master  to  settle  a  proper 
performance,  the  court  also  refused  to  compensation.  Devonshire  o.  Eglin,  14 
compel  the  execution  of  tlie  bond.  South  Beav.  530.  And  see  Sanderson  v.  Cock- 
Wales  Railway  Co.  o.  Wythes,  1  Kay  &  ermouth  and  Workington  Railway  Co.  U 

id.  497. 
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certain  fields  a  peculiar  cultivation,  would,  when  broken,  give 
rise  to  a  claim  for  damages  which  might  be  expended  in  pro- 
ducing the  same  result,  then  equity  would  not  interfere. 

It  is  common  for  equity  to  enforce  by  injunction  the  usual 
covenants  of  leases  ;  (w)  as,  that  manure  or  crops  shall  be  left 
on  the  land,  (x)  or,  that  a  meadow  shall  not  be  ploughed,  (y)  or 
gravel  or  any  minerals  dug.  (z)  And  a  contract  to  leave  a  cer- 
tain amount  of  stock  upon  premises  leased  as  alum  works,  was 
specifically  enforced,  (a)  And,  generally,  it  may  be  said,  that 
where  a  lessee  covenants  that  the  demised  premises  shall  be 
used  in  a  particular  way  or  for  a  particular  purpose,  equity  will 
restrain  hini  to  that  use  or  purpose,  (b) 

Equity  also  enforces  contracts  in  relation  to  personalty,  when 
the  effect  of  the  breach  cannot  be  known  or  estunated  with 
any  exactness,  either  because  the  effect  will  show  itself  only 
after  a  long  time,  or  for  any  other  reason,  (c)     As  where  a  con- 


(w )  Not,  indeed,  by  virtue  of  the  doc- 
trine of  specific  performance,  but  in  the 
exercise  of  the  special  jurisdiction  of  the 
court  to  prevent,  by  injunction,  the  breach 
of  nmgarivecovenant.  "  Beyond  all  doubt," 
said  Lord  St.  Leonards,Ch.,  "  where  a  lease 
is  executed  containing  affirmative  and 
negative  covenants,  this  court  will  not 
attempt  to  enforce  the  execution  of  the 
affirmative  covenants,  either  on  the  part 
of  the  landlord  or  the  tenant,  but  will 
leave  it  entirely  to  a  court  of  law  to 
measure  the  damages  ;  though,  with  re- 
spect to  the  negative  covenants,  if  the 
tenant,  for  example,  has  stipulated  not  to 
cut  or  lop  timber,  or  any  other  given  act 
of  forbearance,  the  court  does  not  ask  how 
many  of  the  affirmative  covenants  on 
either  side  remain  to  be  performed  under 
the  lease,  but  acts  at  once  by  giving  effect 
to  the  negative  covenant,  specifically  ex- 
ecuting it  by  prohibiting  the  commission 
of  acts  which  have  been  stipulated  not  to 
be  done."  Lumley  v.  Wagner,  1  De  G., 
M.  &  G.  617,  618.  But,  from  this  re- 
mark, one  class  of  affirmative  covenants 
is,  it  seems,  to  be  excepted ;  for  agreements 
by  tenants  to  sun-ender  their  estates  to 
their  landlords  upon  a  certain  event  may 
not  only  be  enforced,  but  have  a  particu- 
lar claim  upon  a  court  of  equity.  And 
Lord  St.  Leonards  himself  (when  Lord 
Chancellor  of  Ireland),  with  respect  to  a 


case  of  this  nature,  said  :  "  It  requires  a 
very  strong  case  to  justify  the  court  in 
refusing  to  grant  the  relief  sought  in  this 
case  ;  for  if  there  be  one  case  in  which 
specific  performance  ought  to  be  decreed 
more  than  in  another,  it  is  where  a  party 
agrees  to  surrender  a  given  estate  to  his 
landlord."  Crocker  v.  Orpen,  3  Jones  & 
LaT.  601. 

(x)  Pulteney  v.  Shelton,  5  Ves.  147, 
261,  n.;  Onslow  v. ,  16  id.  173. 

(y)  Pulteney  v.  Shelton,  ubi  supra ; 
Lord  Gray  Do  Wilton  v.  Saxon,  6  Ves. 
106.  So  of  pasture-land.  Drury  n.  Mo- 
lins,  id.  328. 

(z)  City  of  London  v.  Fugh,  3  Bro.  P. 
C.  374 ;  Thomas  v.  Jones,  1  Younge  & 
C,  Ch.  510. 

(a)  Ward  v.  Buckingham,  cited  Nut- 
brown  V.  Thornton,  10  Ves.  161. 

{b)  Steward  i>.  Winders,  4  Sandf  Ch. 
587.  So  with  one  who  came  in  under,  or 
with  the  consent  of,  the  lessee.  Howard 
V.  Ellis,  4  Sandf.  369.  And  see  Kimp- 
ton  V.  Eve,  2  Ves.  &  B.  349.  The  breach 
of  a  covenant  not  to  burn  the  demised 
land  was  enjoined  ;  notwithstanding  there 
was  a  penalty  of  £10  per  acre,  provided 
in  the  lease,  which  the  defendant  was  will- 
ing to  pay.  French  v.  Macale,  2  Drury 
&  W.  269. 

(c)  Buxton  V.  Lister,  3  Atk.  383 ;  Ad- 
derley  v.  Dixon,  1  Sin  .  &  S.  607. 
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tract  was  made  for  the  sale  of  many  tons  of  iron,  to  be  paid  for 
by  instalments,  running  through  many  years,  and  it  was  im- 
possible to  say  what  the  profit  of  the  purchase  would  be  ;  {d) 
so,  if  a  ship-carpenter  should  bargain  for  the  sale  to  him  of 
ship-timber,  situated  with  peculiar  convenience  to  his  pur- 
poses, (e) 

In  much  the  larger  number  of  cases  in  which  this  relief  is 
sought  in  equity,  the  sale,  conveyance,  or  transfer  of  something 
has  been  promised.  But  equity  will  also  enforce  promises  for 
mere  personal  acts,  especially  if  they  are  connected  with  a 
transfer  or  change  of  property,  as  a  promise  to  indorse  a  note 
which  has  been  transferred,  (/)  or  to  renew  a  lease,  [g)  or  to 
charge  an  annuity  on  a  certain  estate ;  [h)  or  to  invest  money 
in  lands  for  the  purpose  of  a  particular  settlement ;  (t)  or  con- 
tracts made  with  a  third  party  for  the  benefit  of  slaves,  or  an  as- 
signment of  them,  {j)  An  agreement  to  insure  may  be  specifi- 
cally executed  in  equity  ;  and  the  bill  may  be  filed  after  a  loss 
has  occurred,  [k) 

It  may  be  added,  that  equity  gives  relief  when  a  contract  re- 
fers only  to  chattels,  if  circumstances  give  to  them  a  value  alto- 
gether beyond  their  price  or  money  worth  —  b.  pretium  affec- 
tionis  —  which  the  plaintiff  may  rationally  subscribe  to  them,  so 

(d)  Taylor  y.  Neville,  cited  3  Atk.  384.     78;  Dudley  «.  Mallery,  4   Ga.  52.     If  a 

(e)  Lord  Hurdwicke,  Ch.,  Buxton  v.  master,  for  consideration  received,  agree 
Lister,  3  Atk.  385.  with  a  third  person  to  miinumit  his  slave, 

(/)  See  Watkins  v.  Maule,  2  Jacob  &  the   agreement   may  be   specifically  exe- 

W.  242.  cuted  in  equity,  upon  the  application  of 

(tj)    Vide  ante,  p.  367 .  such  third  person.     Thompson  ti.  Wilmot, 

(A)   Videaiile,  p.  368  ;  Pritchard  v.  Ovey,  1  Bibb,  422  ;  though  not  upon  a  bill  filed 

1  Jacob  &  W.  396.  by  the  slave  himseff.     Gatlitf  v.  Rose,  8  B. 

(/)  Kettleliv  ii.  Atwood,  1  Vern.  298,  Mon.  629.     See  Tom  v.  Dailv,  4  Hamm. 

471 ;  FothergiU  v.  Pothergill,  1  Eq.  Gas.  (Ohio),  368;  Peters  v.  Van  Lear,  4  Gill, 

Ab.  222.  249. 

ij)  With  respect  to  contracts  for  the  {k)  Perkins  v.  Washington  Ins.  Co.  4 
assignment  of  slaves,  see  Williams  v.  Covven,  645;  Lord  ZJe/iman,  C.  J.,  Mead 
Howard,  3  Murph.  74  ;  per  Taylor,  C.  J.,  v.  Davidson,  3  A.  &  E.  308  ;  Carpenter  v. 
and  Henderson,  J.,  Alexander,  v.  Ghiselin,  Mutual  Ins.  Co.  4  Sandf.  Ch.  408.  And, 
5  Gill,  1 38  ( which,  however,  was  an  agree-  after  a  loss,  a  court  of  equity,  taking  juris- 
ment  for  an  assignment  of  negroes  by  way  diction  for  the  purpose  of  giving  a  speci- 
of  security  for  a  debt).  Bryan  v.  Robert,  fie  performance  of  the  agreement  to  insure, 
1  Strobh.  Eq.  334 ;  Sartcr  v.  Gordon,  2  is  not  bound  to  stop  by  decreeing  the  ex- 
Hill  (S.  C),  121.  (Compare  Young 0.  Bur-  ecution  of  a  policy,  but,  without  turning 
ton,  1  McMuUan,  Eq.  255) ;  Savery  w.  the  plaintiff  over  to  an  action  at  law  ujion 
Spence,  13  Ala.  561 ;  Caldwell  v.  Myers,  it,  may  give  him  fnll  relief.  Tavloe  v. 
Hardin,  551.  See  also,  jNXurphy  v.  Clark,  Merchants  Fire  Ins.  Co.  9  liow.  405 
I  S.  &  M.  221  ;   Butler  v.  Hicks,  11  id. 
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far  as  he  is  concerned.  (Z)  O  where  personal  property  is  de- 
tained in  breach  of  trust,  (m)  And  where  a  dispute  relates  to 
many  articles,  and  for  some  the  plaintiff  may  be  compensated 
in  damages,  and  for  others  not,  equity  will  enforce  specific  per- 
formance as  to  all.  (w)  Nor  is  it  a  ground  of  demurrer  to  a  bill, 
that  it  seeks  specific  performance  of  a  contract  which  relates  to 
personalty,  (o) 

It  makes  but  little  difierence  in  the  jurisdiction  which  equity 
takes,  or  in  the  relief  it  gives,  whether  the  promise  be  positive  or 
negative.  But,  technically  speaking,  equity  decrees  specific  per- 
formance when  the  promise  is  positive,  and  injunction  when  it 
is  negative,  (p)  It  is  obvious,  that  many  promises  may  be  in 
either  form  equally  valid  and  effective.     Thus,  a  promise  already 


(/)  Pusey  V.  Pusey,  1  "Vern.  273  ; 
Fells  V.  Read,  3  Ves.  70  ;  Macclesfield  a. 
Davis,  3  Ves.  &  B.  16;  Lowther  v.  Low- 
ther,  13  Ves.  95. 

(m)  Pooley  v.  Budd,  14  Beav.  34  ;  Mc- 
Gowin  V.  Remington,  12  Penn.  St.  56; 
Cowles  ;;.  Whitman,  10  Conn.  121 ;  Me- 
chanics Bank  of  Alexandria  v,  Seton,  1 
Pet.  299,  305. 

(n)  McGowin  v.  Remington,  12  Penn. 
St.  56. 

(o)  Carpenter  v.  Mutual  Safety  Ins.  Co. 
4  Sandf.  Ch.  408. 

(p)  There  are  cases  where  a  contract  to 
do  something,  and  the  correlative  contract 
to  refrain  from  doing  some  inconsistent 
thing,  are  not  the  converse  of  one  another, 
and  where,  in  other  words,  the  perform- 
ance of  the  negative  part  of  the  agreement 
is  not  of  itself  the  performance  of  the 
positive  part.  In  such  a  case,  although 
the  nature  of  tlie  act  to  be  done  is  such 
that  a  specific  performance  of  it  cannot  be 
compelled,  the  court  may  still  do  what  it 
can  towards  compelling  men  to  the  fulfil- 
ment of  their  engagements,  by  enjoining 
the  party  from  violation  of  the  negative 
part  of  the  contract.  Rolfe  v.  Rolfe,  15 
Sim.  88.  The  court  will  not  indeed  use 
the  power  of  injunction  for  the  purpose  of 
indirectly  accomplishing  that  which  it  is 
unable  to  effect  by  the  direct  exercise  of 
its  jurisdiction  to  decree  specific  perform- 
ance ;  vet  where  there  is  contained  in  the 
contract  a  promise  to  refrain  from  doing 
some  particular  thing,  affording,  therefore, 
of  itself  a  proper  case  for  an  injunction, 
an  injunction  will  be  granted;  and  all  the 


more  willingly,  if  the  final  consequences 
will  probably  be  the  performance  of  the 
whole  agreement,  including  as  well  those 
affirmative  parts,  which  from  their  nature 
cannot  be  directly  enforced,  as  that  nega- 
tive promise  which  is  the  legitimate  ground 
for  the  injunction.  A  very  recent  and  in- 
structive case  of  this  kind  is  Lumley  v. 
Wagner,  1  De  G.,  M.  &  G.  604,  13  Eng. 
L.  &  Eq.  252,  where  Mademoiselle  Wag- 
ner had  agreed  witli  Mr.  Lumley  to  sing 
at  his  theatre  for  three  months,  and  during 
that  time  not  to  sing  elsewhere ;  Lord  St. 
Leonards,  Ch.  (affirming  the  decision  of 
Parker,  V.  C),  enjoined  herfrom  violating 
the  negative  stipulation  not  to  sing  at  any 
other  theatre,  though  he  could  not  compel 
her  to  sing  at  the  plaintiff's  theatre.  The 
opinion  of  the  Lord  Chancellor  contains 
an  elaborate  review  of  the  conflicting 
cases  upon  this  important  subject,  and  is 
worthy  of  particular  attention.  Lumley 
t'.  Wagner  was  recognized  in  Johnson  v. 
Shrewsbury  &  Birmingham  R.  Co.  3  De 
G.,  M.  &  G.  927,  932.  Hamblin  v.  Dinne- 
ford,  2  Edw.  529  is  contra,  hut  wjis  de- 
cided when  the  course  of  English  decision 
was  different  from  what  it  now  is.  Where 
the  injunction  prayed  is  only  ancillary  to 
the  enforcement  of  the  contract,  the  court 
will  not  grant  it,  if  the  contract  is  not  one 
which  is  capable  of  specific  execution. 
Baldwin  v.  Society  for  diffusing  Useful 
Knowledge,  9  Sim.  393;  Gurley  v.  Hites- 
hue,  5  Gill,  217.  And  see  South  Wales 
Railway  Co.  o.  Wythcs,  1  Kay  &  J.  186, 
31  Eng.  L.  &  Eq.  226. 
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referred  to,  to  leave  manure  on  a  farm,  may  just  as  well  be  a 
promise  not  to  take  it  away  ;  and  equity  would  relieve  in  one 
case  as  well  as  in  the  other.  A  covenant  in  restraint  of  trade, 
so  called,  that  is,  not  to  carry  on  a  certain  business,  for  a  certain 
time,  in  a  certain  place,  will,  if  in  itself  just  and  reasonable,  be 
enforced  by  injunction,  (q)  so  will  a  covenant  not  to  build  on 
land  contiguous  to  the  plaintiff,  and  to  his  detriment,  (r)  or  not 
to  erect  or  use  dangerous  or  annoying  buildings  or  machinery 
near  him,  (s)  or  that  buildings  on  certain  land,  shall  conform  in 
reasonable  particulars  with  those  on  the  land  of  the  promisee  ;  (t) 
or  that  trees,  which  are  peculiarly  ornamental  or  convenient  to 
the  plaintiff,  shall  not  be  cut  down  by  the  defendant,  on  whose 
land  they  grow,  (u)  And  a  court  of  equity  has  jurisdiction  to 
grant  a  specific  performance  of  an  agreement  for  the  purchase 
of  a  copyright,  (v) 

Before  leaving  contracts  for  personal  acts,  or  relating  to  chat- 
tels, it  may  not  be  useless  to  remarJc,  that  the  Supreme  Court  of 
the  United  States  appears  to  be  less  disposed  than  the  courts 
of  England  to  regard  the  distinction  between  contracts  which 
relate  to  realty  and  those  which  refer  only  to  personalty,  {w) 
Indeed,  throughout  this  country,  there  seems  to  be  a  strong 
tendency  to  subordinate  this  distinction,  and  all  the  more  tech- 
nical rules  which  have  been  enunciated  in  reference  to  this  sub- 
ject, to  the  general  question,  whether  the  plaintiff  is  in  justice 

(9)  Kolfe  I'.  Rolfe,  15  Sim,  88;    Shad-  required  to  alter  the  elevation  and  perform 

Kell,  V.  C,  Kemlile  v.  Keaii,  6  Sim.  335  ;  the  covenant. 

Lord  St.  Leonards,  Ch.,  1  De  G.,  M.  &  G.  (m)  And  see  Brigf^s  v.  Earl  of  Oxford, 

631.  .5  De  G.  &  S.  156,  8  Eng.  L.  &  Eq.  194, 

(r)  Rankin    0.    Huskisson,  4   Sim.  13.  and  s.  c.  on  appeal,  1  De  G.,  M.  &  G. 

See    Squire  v.  Pamphell,  1   Mylne  &  C.  363,  11  Euff.  L.  &  Eq.  265. 

459;  Roper  u.  Williams,  Turner  &  R.  18.  («)  Tliombleson  v.  Black,  1  Jar.  198 

(s)  Banow  v.  Richard,  8   Paige,  351.  Lord   Langdale,  M.  R.,  there  said,  that 

An    injunction   was   granted  to   restrain  wherever  a  copyright  formed  a  part  of  thd 

church-wardens  from  ringing  a  bell  at  an  subject-matter  in  respect  of  which  relief 

early  hour  in  the  morning,  which  they  had  was  sought,  a  court  of  equity  had  juris* 

agreed  with  the   plaintilf,  for  a  valuable  diction,  even  though  other  matters  might 

considei'ation,  to  refrain  from  doing.    j\lar-  he  mixed  up  with  it.     And  see  Sims  v 

tin  ('.  Nutkin,  2  P.  Wms.  206.     See  Sol-  Marryat,  17   Q.  B.  281,  7  Eng.  L.  &  B(l 

tau  ".  De  Held,  2  Sim.  n.  s.  183,  9  Eng.  330. 

L.  &  Eq.  104.  (10)    BaiT  V.  Lapsley,  1   Wheat.  151, 

(()  Eranklyn  v.  Tuton,  5  iVIadd.  469,  Mechanics  Bank  of  Alexandria  v.  Seton, 

where  a  lessee,  who  had  not  complied  with  1   Pet.    299;    2    Story,    Eq.    Jur.    f)   724. 

his  covenant,  that  houses  erected  by  him  See  Clarke   u.  J?lint',  22   Pick.   238,  ps; 

on  the  demised  land  should  correspond  in  Wdde,  J. 

tlecation  with  the  adjoining  houses,  was  , 
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and  equity  entitled  to  other  and  better  relief  than  the  law  can 
give  him.  (x)  In  those  of  our  States  in  which  an  equity  juris- 
diction was  slowly  and  reluctantly  admitted,  among  the  earliest 
instances  of  equity  power  given  to  the  courts,  after  that  of  re- 
lieving in  mortgages,  was  that  of  specific  performance.  And 
frequently,  if  not  always,  it  is  "  the  specific  performance  of  any 
written  contract,"  without  reference  to  its  subject-matter. 


SECTION  IV. 

OF  CONTRACTS  EBLATING  TO  THE  CONVEYANCE  OF  LAND. 

It  is  in  relation  to  contracts  for  the  sale  and  conveyance  of 
land,  [y)  that  the  equity  relief  of  specific  performance  is  most 
freely  admitted,  most  frequently  practised,  and  most  distinctly 
defined,  (z)     Nor  does  equity  refuse  to  decree  respecting  land 


[x)  Among  other  cases,  see  Phillips  v. 
Berger,  2  Barb.  608,  8  id.  627. 

(y)  Lord  Redesdale  gave  an  admirable 
and  very  authoritjitive  exposition  of  the 
general  principles  governing  the  interpo- 
sition of  a  court  of  equity  to  enforce  con- 
tracts for  the  conveyance  of  land,  in  his 
judgment  in  Lennon  u.  Napper,  2  Sch.  & 
Ii.  684.  It  seems  to  have  been  Iield,  in 
a  recent  case,  that  a  contract  for  tlie  pur- 
chase of  land  ought  not  to  be  executed  in 
equity,  where  the  agreement  contemplates 
another  remedy,  by  providing,  that  upon 
default  of  the  purchaser,  the  land  may  bo 
resold  at  his  risk  and  expense.  Bodine  v. 
Glading,  21  Penn.  State,  .^0.  Sed  qucere. 
And  it  has  been  said,  that  equity  will 
generally  interfere  less  readily  in  behalf  of 
a  vendor  than  of  a  vendee ;  because  the 
former  can  get  a  more  complete  remedy 
at  law  than  the  other.  Lord  Granworth, 
L.  J.,  Webb  V.  Direct  London  and  Ports- 
mouth Ky.  Co.  1  Ue  G.,  M.  &  G.  528, 
.529.  But  compare  the  opinion  of  Knight 
Bruce,  L.  J.,  in  the  same  case.  For  cer- 
tain contracts  concerning  the  use  of  land, 
but  not  going  to  the  creation  or  transfer 
of  an  estate  therein,  see  the  next  preceding 
section. 

(z)  And  a  court  of  equity  will  some- 
times eutertaia  a  bill,  the  object  of  which 


is  to  remove  an  obslacle  lying  in  the  way  of 
a  present  application  for  a  specific  per- 
formance of  a  contract  for  the  sale  of  land. 
Thus,  where  it  was  part  of  tlie  agreement 
that  the  price  should  be  ascertained  by  the 
valuation  of  certain  referees,  and  the  ven- 
dor refused  to  permit  them  to  come  upon 
the  land,  it  was  held,  that  the  vendor 
should  be  compelled  to  permit  the  valua- 
tion, and  that  when  the  valuation  was 
made,  the  vendee  might  file  a  supple- 
mental bill  for  a  specific  performance. 
Morse  v.  JlLi-cst,  6  iiladd.  26,  a  case  which 
has  been  often  approved;  though  the  in- 
clination of  Lord  Eldon's  mind  was,  that 
a  vendor  should  not  be  compelled  to  exe- 
cute an  arbitration  bond  in  order  that  an 
award  might  be  made  according  to  agree- 
ment, fixing  the  price  of  land  purchased 
by  the  plaintiff,  inasmuch  as  it  was  uncer- 
tain whether,  after  all,  any  award  would 
ever  be  made.  Wilks  v.  Uavis,  3  Meriv. 
507.  But  the  court  will  not  undertake  to 
see  to  the  doing  of  a  preliminary  act,  the 
due  and  exact  performance  of  which  it  iias 
not  the  power  to  control.  Therefore  it 
will  not  decree  specific  performance  of  an 
agreement  to  name  arbitrators  to  fix  the 
amount  of  the  purchase-money  of  land 
agreed  to  be  sold.  Agar  v.  Macklew,  2 
Sim.  &  S.  418;  Milnes  v.  Gery,  14  Ves. 
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in  a  foreign  country,  provided  the  parties  are  resident  witliin 
their  jurisdiction,  and  there  is  nothing  which  must  prevent  the 
court  from  compelling  them  to  execute  their  agreement,  (a)  But 
in  decreeing  a  specific  performance  of  a  parol  contract  for  the 
sale  of  lands,  courts  always  require  the  complainant  to  do  com- 
plete justice,  upon  the  broadest  principles  of  equity,  and  will 
not  be  satisfied  with  a  literal  performance  of  the  agreement  by 
him.  {b) 

The  first  question  which  presents  itself  in  reference  to  con- 
tracts for  the  conveyance  of  land,  is  in  relation  to  the  title  ;  for 
defect  of  title  is  a  very  common  defence.  It  is  a  general  rule, 
that  any  party  who  objects  to  title,  and  asks  to  have  inquiry 
made  as  to  its  sufficiency,  may  have  that  inquiry,  (c)  unless  the 


400;  Blundell  r.  Brettargh,  17  Ves.  232. 
See  Cheslyn  v.  Dalby,  2  Younge  &  C,  Ex. 
170.  Tet  wliere  an  award,  cleclariug  the 
price  has  liccn  actually  given,  a  court  of 
equity  will  enforce  compliance  witli  it. 
"  Tliat  a  bill,"  said  Lord  JCldan,  Wood  v. 
Griffith,  1  Swanst.  54,  "will  lie  for  the 
specific  performance  of  an  award,  is  clear, 
because  the  award  supposes  an  agreement 
between  the  parties,  and  contains  no  more 
tlian  the  terms  of  that  agreement,  ascer- 
tained by  a  third  person  ;  and  then  the  bill 
calls  only  for  a  specific  performance  of  an 
agreement  in  another  shape."  Sec  also, 
Bouck  V.  Wilber,  4  Johns.  Ch.  40.5  ;  Pen- 
niman  v.  Kodman,  13  Met.  382  ;  Jones  o. 
Boston  Mill  Corporation,  4  Picli.  507. 
And  after  an  agreement  to  sell,  at  a  price 
to  be  fixed  by  arbitration,  lias  been  exe- 
cuted to  the  extent  of  appointing  the  arbi- 
trators, it  is  not  competent  to  either  party 
at  liis  i)leasure  entirely  to  undo  what  has 
been  done  ;  for  a  revocation  of  the  author- 
ity of  the  appraisers  or  arljitrators,  though 
pood  at  law,  may  be  bad  in  equity,  in 
which  case  the  arbitrators  may  go  on  in 
disregard  of  such  revocation,  and  a  court 
of  equity  Avill  respect  their  award,  and 
perhaps  enforce  it.'  Lord  Eldon,  Ch.,  liar- 
court  V.  Ramsbottom,  1  Jacob  &  W.  505, 
508;  Cooth  v.  Jackson,  6  Ves.  12,  41  ; 
Belchicr  v.  Reynolds,  2  Kenyon,  Ft.  2, 
87,  where  a  specific  performance  was  de- 
creed according  to  a  valuation  made  after 
the  death  of  the  vendor.  Sec  also.  Pope  v. 
Duncannon,  9  Sim.  177;  Cheslyn  b. 
Dalhy,  2  Younge  &  C,  Ex.  107  ;  Dimsdale 
V.  Robertson,  7  Irish  Eq.  554,  2  Jones  & 
La  T.  58.     If  an  award  appear  to  have 


been  made  upon  a  ground  which  is  not 
sustainable,  or  if  the  arbitrators  have  mis- 
conducted themselves  in  making  it,  spe- 
cific performance  will  not  be  decreed. 
Chichester  v.  M'Intire,  4  Bligh,  n.  s.  78. 
8ce  Sugd.  Law  of  Prop.  74  (in  Law  Lib. 
Vol.  65). 

(a)  Pcnn  v.  Lord  Baltimore,  1  Ves. 
Sen.  444  ;  Lord  Cranstown  v.  Johnston, 
3  Ves.  lt<2.  iliirsladi,  C.  J.,  Massie  v. 
Watts,  6  Cranch,  158-161  ;  Watts  ».  Wad- 
dle, 6  Pet.  3S9;  Watkins  v.  Holman,  16 
Pet.  25  ;  White  v.  White,  7  Gill  &  J.  208  ; 
Stansbury  v.  Fringcr,  11  id.  149.  Where 
the  defendant  was  the  infant  daughter  and 
lieir  of  the  vendor,  domiciled  within  tlie 
jurisdiction  of  the  court,  thougli  the  land 
was  situated  in  another  State,  Walwordi, 
Ch.,  granted  a  decree  wliich  directed  a  con- 
vey,mce  by  the  infant,  wlien  she  arrived  at 
proper  age,  to  enable  her  to  transfer  the 
legal  title  according  to  the  law  of  tlie 
State  where  the  land  was ;  and  authorized 
the  plaintiff,  meanwhile,  to  take  and  retain 
possession  of  the  land,  if  he  could  obtain 
poss'»53ion  thereof  without  suit;  and  a 
perpetual  injunction  was  granted,  restrain- 
ing the  defendant  from  disturbing  the 
complainant  in  such  possession,  or  from 
doing  any  act  whereby  the  title  should  be 
transferred  to  any  other  person,  or  in  any 
way  impaired  or  incumbered.  Sutphen 
V.  i"owler,  9  Paige,  280. 

(6)   Hull  V.  Peer,  27  111.  312. 

(c)  As  to  the  distinction  between  the 
case  where  the  apparent  defect  in  the  ven- 
dor's title  is  such  an  one  as  may  be  ex- 
pected to  be  removed  upon  a  reference 
consistently  with  the  equity  practice  ;  and 
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coTirt  can  see  that  the  objections  are  clearly  frivolous,  or  are 
intended  only  to  delay  and  embarrass  the  plaintiff,  (d)  Certainly 
no  court  would  compel  a  party  to  take  and  pay  for  an  estate 
of  which  only  a  substantially  imperfect  title  could  be  given,  (e) 
It  is,  however,  quite  impossible  to  say,  by  a  definite  rule  or 
standard,   how   good   a   title   must  be   to  satisfy  a  court  of 

On  the  one  hand,  no  reasonable  court  would  require,  that  a 
title  should  be  so  technically  perfect,  that  no  acute  conveyancer 
could  find  a  recondite  and  merely  formal  objection  upon  which 
the  possibility  -of  a  doubt  might  rest,  (g)  In  one  sense,  this 
would  be  an  imperfection.  But  it  would  not  be  such  an  im- 
perfection as  should  induce  a  court  to  refuse  a  decree  for  per- 
formance.    On  the  other  hand,  if  the  character  of  the  title  were 


that  where  the  court  will  not  allow  the 
plaintiff'  to  make  up  a  case  in  this  way, 
but  will  only  dismiss  his  bill  without  pre- 
judice to  a  new  bill,  see  Clay  v.  Rufford, 
5  De  G.  &  S.  768,  19  Eng.  L.  &  Eq. 
350. 

(rf)  The  right  of  the  purchaser,  in  a  suit 
against  him  for  specific  performance,  to 
have  the  vendor's  title  proved,  may  be 
waived  by  acts  in  pais.  As  to  what  acts 
will  be  sufficient  evidence  of  a  waiver,  see 
Simpson  v.  Sadd,  4  De  G.,  M.  &  G.  665, 
31  Eng.  L.  &  Eq.  385  ;  Fleetwood  i\ 
Green,  1 5  Ves.  594.  But  it  has  been  held, 
that  a  vendor  cannot  have  the  benefit  of 
such  waiver,  unless  the  fact  of  waiver  is 
expressly  put  in  issue  in  the  bill ;  it  is  not 
sufficient  that  facts  are  stated  upon  the 
bill  amounting  to  evidence  of  waiver,  but 
the  fact  of  waiver  must  be  directly  alleged. 
Clive  V.  Beaumont,  1  De  G.  &  S.  397  ; 
Gaston  v.  Frankum,  2  id.  561.  If  a  pur- 
chaser apply  for  specific  performance,  and 
in  his  bill  insist  that  the  defendant  cannot 
make  a  good  title,  the  court  cannot  pass 
upon  the  title ;  for  the  plaintifF,  by  his  own 
allegation  of  the  defendant's  want  of  title, 
shows  that  there  cannot  be  that  decree 
of  specific  performance  which  lie  seeks. 
Nicloson  u.  Wordsworth,  2  Swanst.  365. 
"  When,  on  a  bill  by  a  vendee  for  specific 
performance,  it  appears  that  the  defendant 
cannot  make  a  good  title,  there  is  no  fur- 
ther question  in  the  cause  than  who  is  to 
pay  the  costs."  Lord  Eldon,  2  Swanst. 
369.  As  to  the  costs  of  an  issue  ordered 
at  the  instance  of  the  purchaser,  and 
fioally   decided   in   favor  of  the  vendor. 


see  Grove  v.  Bastard,  1  De  G.,  M.  & 
G.  69. 

(e)  Blatchford  v.  Kirkpatrick,  6  Eeav. 
232.  Even  after  the  defendant  has  waived 
an  inquiry  into  the  title,  if  it  come  out 
collaterally  that  it  is  imperfect,  the  court 
will  not  compel  him  to  accept  it.  Warren 
V,  Richardson,  Younge,  1.  And  seeDev- 
erell  t.  Bolton,  18  Ves.  514,  where  Lord 
Eldon  held,  that  an  approval  of  the  title 
by  counsel  of  the  vendee,  upon  an  abstract 
being  laid  before  him,  could  not  be  taken 
as  a  conclusive  waiver  of  reasonable  ob- 
jections to  the  title.  But  if  the  vendor 
stipulate  expressly  to  convey  only  such 
title  as  he  has,  the  vendee  cannot  take  the 
objection  that  it  is  defective.  Freme  v. 
Wright,  4  Madd.  364.  And  see  Ten 
Broeck  v.  Livingston,  1  Johns.  Ch.  357 ; 
Winne  7j.  Reynolds,  6  Paige,  407  ;  McKay 
V.  Carrington,  1  McLean,  50 ;  Nicol  v. 
Carr,  35  Penn.  St.  381. 

{/)  But  the  vendor  must  show  a  tide, 
not  a  covenant  for  title  ;  and  this  whether 
the  interest  contracted  for  be  freehold  or 
leasehold.  Fildes  v.  Hooker,  2  Meriv.  424 ; 
Purvis  0.  Rayer,  9  Price,  488,  where  the 
point  was  firet  settled,  tliat  the  vendor  of  a 
leasehold  estate  must  show  the  title  of  his 
lessor.  And  see  Deverell  v.  Bolton,  18 
Ves.  505. 

{(/)  That  the  land  is  subject  to  a  reser- 
vation of  mines  and  minerals  and  water 
privileges,  none  of  which,  in  point  of  fact, 
the  land  contains,  has  been  held  to  consti- 
tute no  valid  ground  of  objection  to  tha 
title.     Winne  v.  Reynolds,  6  Paige,  407. 
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doubtful,  although  the  court  were  able  to  come  to  the  conclusion 
that,  on  the  whole,  a  title  could  be  made  that  would  not  proba- 
bly be  overthrown,  this  would  not  be  good  title  enough ;  for  the 
court  would  have  no  right  to  say  that  their  conclusion,  or  their 
opinion,  would  bind  the  whole  world,  and  prevent  all  assault 
upon  the  title,  (h) 

We  know  not  what  better  we  can  say,  than  that  every  pur- 
chaser of  land  has  a  right  to  demand  a  title  which  shall  put 
him  in  all  reasonable  security,  and  which  shall  protect  him  from 
anxiety,  lest  annoying  if  not  successful  suits  be  brought  against 
him,  and  possibly  take  from  him  or  his  representatives  land 
upon  which  money  was  invested.  He  should  have  a  title 
which  shall  enable  him  not  only  to  hold  his  land,  but  to  hold 
it  in  peace,  and,  if  he  wishes  to  sell  it,  to  be  reasonably  sure 
that  no  flaw  or  doubt  will  come  up  to  disturb  its  marketable 
value,  (i) 

In  a  late  case  it  is  intimated,  that  the  adverse  opinions  of 
conveyancers  and  lawyers  will  not  alone  suffice  to  make  a 
title  deficient  in  the  view  of  the  court,  (j)  And  this  must  cer- 
tainly be  true  to  the  letter.  For  there  can  be  nothing  to  pre- 
vent the  court  from  going  behind  such  opinions,  and  examining 
into  the  grounds  of  them.  And,  of  course,  if  they  are  found 
to  be  dishonest,  or  merely  frivolous,  the  court  would  disregard 


[h)  And  that  may  be  a  good  title  at  82;  Collard  i".  Sampson,  4  De  G.,  M.  & 
law,  wliifli  a  court  of  equity  will  not  ex-  G.  224,  21  Eng.  L.  &  Eq.  352.  And 
ercise  its  discretionary  power  to  force  upon  upon  this  suliject  (wliicli  is  much  too  ex- 
a  rckietant  purcliascr.  Lord  Truro,  C,  tensive  to  bo  here  treated  of  in  detail),  tlie 
Grove  r.  Bast.ird,  1  I)e  G  ,  M.  &  G.  7.5.  3d  section  [nn- Dmiblful  Titles],  and  the 
And  Lord  Coltenham,  when  tlie  .same  case  4tli  section  [containing-  Ernmples  of  Bad, 
was  before  him,  made  some  obseri-ations  Gnod,  luul  Donblful  Titles  in  Equili/],  of  1 
upon  the  delicate  and  responsible  duty  Sngd.  Vend.  &  Purch.  c.  10,  Am.  ed. 
thrown  upon  the  court,  when  it  is  required  1851,  may  be  consulted  with  adv.intage. 
to  decide,  as  between  vendor  anil  pur-  See  also,  Owings  ».  Baldwin,  8  Gill,  337  ; 
chaser,  a  question  of  title  which  it  cannot  Vancouver  v.  Bliss,  11  Ves.  45S  ;  Gar- 
conclude  as  against  the  fjarty  from  whom  nett  v.  M:\eon,  2  Brock.  244.  An  un- 
the  ailverse  claim  may  be  expected.  2  favorable  deci-^ion  in  the  inferior  court 
Phillips,  621.  Compare  Vancouver  u.  does  not  render  the  title  doubtful;  and, 
Bliss,  1 1  Ves.  415.  on   appeal,   the   .judge    of    the    Superior 

()')  The  principles  upon  which  a  court  Court  is  still  hound  to  exereise  bis  own 

of  equity  determines  whether  a  title   is  discretion,   and   decide   according  to   his 

such  as  a  purchaser  must  be  required  to  own  judgment.     Sheppard  r.  .Doolan,  3 

take,  were  much  considered   in   Pyrke  v.  Drury  &   W.   8.     For   statement  of   the 

Waddiiigham,  10  Hare,  1,  17  Eng.  L.  &  general  rule,  see  Luekett  v.  Williamson, 

Eq.    534.     See   also,  Freer   v.    Hesse,  4  31  Mo.  54. 

De  G.,  M.  &  G,  495,  21  Eng.  L.  &  Eq.  {j]  Dalzell  v.  Crawford,  1  Pars.  Eq.  57. 
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them.  But  this,  although  a  possible,  is  hardly  a  supposable 
case.  And  it  must  be  true  always,  that  the  deliberate,  adverse 
opinion  of  one  or  more  persons  known  to  be  largely  employed 
in  the  investigation  of  titles,  and  believed  to  have  competent 
skill  and  knowledge,  must  be  regarded  as  going  very  far  indeed 
against  a  title,  because,  if  it  did  nothing  else,  it  could  hardly 
fail  to  lessen  the  marketable  value  of  the  land,  (k) 

Sometimes  an  objection  to  title  may  be  a  valid  one,  but 
capable  of  ready  and  entire  removal ;  as  a  charge  or  incum- 
brance which  can  be  paid  off,  and  which  the  plaintiff  is  ready 
to  pay  off;  or  releases  or  grants  are  wanted  from  persons  who 
are  ready  to  give  them,  if  required  to  complete  a  title.  In  such 
cases  it  would  seem  inconsistent  with  the  purpose  and  character 
of  a  court  of  equity  to  refuse  a  decree  of  performance,  if  the 
vendor  is  able  to  make  a  good  title  at  any  time  before  the  de- 
cree is  pronounced.  (/)  "We  do  not  say  that  it  should  be  enough 
if  the  plaintiff  can  make  it  certain  before  a  decree  is  made  that 


{k)  We  say  this,  although  Lord  Eldon, 
in  Boehm  v.  Wood,  1  Jacob  &  W.  422, 
declared  that  tlie  doubts  of  conveyancei'S, 
whether  the  title  was  good  or  not,  amount- 
ed to  nothing  unless  the  court,  by  its  own 
observation,  perceived  in  the  abstract  of 
the  title  a  reasonable  ground  for  refusing 
to  compel  a  purchaser  to  take  it.  Vide 
supra,  note  {i ). 

{1}  Upon  a  bill  filed  by  a  vendor  it  is 
generally  sufficient  if  he  can  show  a  good 
title  at  the  hearing,  although  he  had  not 
a  good  title  at  the  time  of  the  contract ; 
for,  if  the  defendant  wished  to  take  ad- 
vantage of  the  want  of  title,  he  should 
have  received  the  contract  on  that  ground 
while  the  defect  existed.  Hoggart  v. 
Scott,  1  Euss.  &  M.  293;  2  Dan.  Ch. 
■Pr,  (Boston,  1846),  1195;  Salisbury  v. 
Hatcher,  2  Younge  &  C,  Ch.  M.  The 
plaintiff  may  make  a  good  title  if  he  can, 
when  the  cause  comes  on  upon  further  di- 
rections, though  he  could  not  do  so  when 
the  title  was  examined  previously  by  the 
Master;  In  such  case,  however,  the  de- 
fendant may  be  relieved  from  costs.  Pa- 
ton  V.  Rogers,  6  Madd.  256.  See  2  Dan. 
Ch.  Pr.  1196  (Boston,  1846).  But  Lord 
Eldon,  in  Lechraere  v.  Brasier,  2  Jacob  & 
V.  289,  said,  that  he  would  not  extend 
ie  rule,  which  the  court  had  adopted,  of 
ompelling  a  purchaser  to  take  the  estate, 
aere  a  title  was  not  made  till  after  the 


contract,  to  any  case  to  which  it  had  not 
already  been  applied ;  and  that  the  rule 
had,  in  many  cases,  been  productive  of 
great  hardship.  And  in  that  case  the 
purchaser  of  real  estate  sold  under  a  de- 
cree, was  discharged  from  his  purchase  for 
an  error  in  the  decree,  althougli  the  par- 
ties were  proceeding  to  rectify  it.  See 
also,  Coster  v.  Turner,  1  Euss,  &  M. 
311;  Wright  v.  Howard,  1  Sim.  &  S. 
190,  205.  And  whether  it  is  sufficient 
that  the  plaintilf  can  perform  his  part  at 
the  time  of  tlie  decree,  depends  upon  the 
circumstances  of  the  particular  case,  and 
especially  upon  the  question  whether,  if  he 
could  not  have  performed  the  contract 
originally,  there  has  since  been  such  a 
change  of  circumstances  as  renders  it 
inequitable  for  him  to  insist  now  upon  a 
specific  performance.  Marshall,  C.  J., 
Giirnett  v.  Macon,  2  Brock.  212.  While 
it  is  competent  to  the  plaintiff  to  perfect 
his  title  in  the  progress  of  the  cause,  his 
right  to  force  upon  the  defendant  a  new 
title,  acquired  since  the  filing  of  the  bill, 
only  exists  under  certain  limitations ; 
with  respect  to  which,  it  is  held,  he  may 
rely  upon  a  title  acquired  in  point  of 
form  after  the  bill  is  filed,  provided  that 
title  is  consistent  with  his  original  rights, 
and  is  one  which  can  operate  by  relation 
back.  Doyle  v.  Callow,  12  Irish  Eq 
241,  244. 
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the  title  -will  be  made  good  afterwards ;  for,  although  he  might 
in  such  a  case  ask  for  reasonable  delay  of  the  decree,  that  he 
may  have  the  desired  opportunity  to  complete  the  title,  this  is 
as  much  as  he  should  have,  (m) 

It  is  for  the  buyer  to  object  to  the  sufficiency  of  title.  The 
seller  cannot  object  unless  the  buyer  demands  wan-anty  ;  for,  if 
the  buyer  is  willing  to  take  the  land  with  the  best  title  he  can 
get,  and  with  it  the  risk  of  ouster,  he  should  have  it.  (n)  So  if 
the  seller  can  make  good  title  to  a  part  of  the  land,  and  to  that 
only,  the  buyer  may  insist  upon  having  that  part,  unless  the 
seller  is  in  no  fault  whatever,  and  would  be  materially  injured 
by  a  severance  of  the  land,  (o) 


(m)  If  the  vendor  was,  in  the  first  in- 
stance, guilty  of  an  unfair  concealment  of 
the  defect,  a  subsequent  removal  of  it  will 
not  entitle  him  to  relief.  Dalbj-  v.  Pullen, 
1  Russ.  &  M.  296.  It  has  been  held,  that 
after  an  agreement  for  the  sale  of  land 
has  been  performed  bj  the  execution  of 
a  conveyance  by  the  vendor,  who  at  the 
time  had  no  title  or  right  to  convey,  such 
vendor  cannot,  upon  afterwards  obtaining 
the  title,  insist  on  the  vendee's  acceptance 
of  a  new  conveyance  ;  nor  will  the  court 
enjoin  the  vendee  from  prosecuting  an  ac- 
tion upon  the  covenants  in  the  original 
deed  instituted  before  the  vendor's  acqui- 
sition and  tender  of  a  good  title.  Tucl^er 
V.  Clarke,  2  Sandf  Ch.  96.  And  see  Da- 
vis u.  Svmonds,  1  Cox,  C.  C.  40.3. 

(«)  JViiUigan  V.  Cooke,  16  Vcs.  1  ;  Mes- 
taer  o.  Gillespie,  11  id.  6+0;  Jciiics  v. 
Belt,  2  Gill,  106.  Where  a  vendor,  lieing 
defendant  in  the  suit,  excepted  to 
of  the  master  finding  in  favor  of  his 


.  report 
title, 


tlte  exception  was  overruled  by  Sir  John 
Homilhj,  M.  R.,  who  declared  it  to  be 
witliout  precedent,  and  wrong  in  sul)stance 
as  well  as  form.  Bradley  v.  Munton,  l.T 
Beav.  460,  21  Eng.  L.  &  Eq.  5.)5.  In 
Luckett  11.  "AVilliamson,  .Tl  JNlo.  .54,  it  is 
6;iid,  that  where  the  vendor  lias  not  th^ 
complete  title,  the  vendee  may  insist  on 
having  all  that  the  vendor  can  convey, 
with  cora|icns!itiou  for  the  difference. 

(o)  We-tern  n.  Russell,  3  Ves.  &  B. 
192;  Hill  V.  Buckley,  17  Ve^.  39-1;  Ja- 
cobs V.  Locke,  2  Ired.  Eq.  286.  In  a 
case  where  it  was  contended  that  an  in- 
tended lessee  could  not  have  a  specific 
performance  of  the  agreement  to  lease,  on 
tne  ground  that  the  intended  lessor  had 


not  such  an  interest  in  the  whole  property 
as  would  have  enabled  him  on  his  part  to 
have  obtained  a  specific  execution  of  the 
contract,  and  that  therefore  there  was  a 
want  of  mutualiti/,  it  waj5  answered  :  "  The 
doctrine  of  this  court,  which  is  commonly 
expressed  by  saying,  '  contracts  must  be 
mutual,'  has  no  application  to  a  case  like 
this.  A  vendor  cannot  make  a  purchaser 
take  an  estate  with  a  bad  title ;  but  the 
purchaser  may  compel  the  vendor  to  give 
him  the  estate  with  such  title  as  he  has." 
Sutherland  c.  Briags,  1  Hare,  34,  per 
W'o/r'iin,  V.  C.  Where  one  of  two  ten- 
ants in  common  in  fee  of  a  colliery,  con- 
tracted with  the  plaintiff  for  a  lease  of  the 
entirety,  the  court  refused  to  compel  him 
to  execute  a  lease  of  his  moiety  only. 
Price  i\  Giiltith,  1  De  G.,  M.  .<;  G.  80, 
8  Eng.  L.  &  Eq.  72.  "  Cases  may  be 
conceived,"  said  Knif/ht  Bruce,  L.  J.,  in 
that  case  (Id.  84),  "where  a  person  who 
has  contracted  to  convey  more  than  it  is 
in  his  power  to  convey,  ought  to  be  decreed 
to  convey  what  he  can,  either  with  or 
without  compensation  to  the  vendee,  for 
such  part  of  the  subject-matter  of  the  con- 
tract as  the  vendor  is  unable  to  convey. 
But  a  lease  of  an  undivided  moiety  of  a 
colliery  is  a  very  different  thing  from  a 
lease  of  a  wliole  colliei  y  ;  and  in  this  case 
there  is  no  evidence  of  improper  conduct 
or  misrepresentation,  or  of  the  defendant 
Griffith  having  held  himself  out  as  capa- 
ble of  contracting  for  the  whole,  or,  in 
fact,  any  other  circumstjince  constituting 
aground  for  a  decree  as  to  one  undivided 
share  alone."  As  to  the  considerafions 
which  impose  greater  caution  upon  cuurt3 
in  this  country,  in  adjudging  partial  per- 
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A  somewhat  different  question  arises,  or  if  it  be  the  same  it 
has  a  different  aspect,  when  the  parties  have  themselves  agreed 
upon  a  time  at  which  the  title  must  be  good,  and  shown  to  be 
so,  and  have  made  this  time  a  part  of  the  contract,  (p)  If  that 
time  has  elapsed,  there  can  be  no  specific  performance  of  the 
contract ;  {q)  and  if  the  plaintiff  asks  for  further  time,  and  also 
for  a  purchase  after  this  further  time,  he  may  be  said  to  ask 
that  the  com-t  should  make  a  new  bargain,  and  not  to  seek  the 
enforcement  of  the  bargain  he  had  made  for  himself.  There 
may  be  given,  in  answer  to  this,  the  rule  in  equity,  that  "  time  is 
not  of  the  essence  of  a  contract ;  "  (r)  but  we  thinlf  it  would  be 
wiser  and  safer  to  express  what  is  really  meant  by  this  rule,  by 
saying,  that  time  is  not  necessarily  of  the  essence  of  a  contract. 
It  certainly  may  be  made  so  by  the  parties  themselves,  or  by 
the  circumstances  of  the  case,  although  the  parties  say  nothing 
about  it.  (s)     Thus  if  a  delay  is  asked  by  either  party,  and  the 


formance,  where  the  inability  of  tlie  vendor 
to  give  a  good  title  to  land  prevents  com- 
plete performance,  see  remarks  of  Selden, 
J.,  in  IVIills  V.  Voorhees,  20  N.  Y.  (6  Smith) 
412. 

{]>)  Time  has  been  held  to  be  of  tlie 
essence  of  the  contract,  upon  the  construc- 
tion of  the  agreement,  in  Seaton  v.  Mapp, 
2  Coll.  556  (see  Drvsdale  v.  Mace,  5  De 
G.,  M.  &  G.  103,  27"Eng.  L.  &  Eq.  195)  ; 
Payne  v.  Banner,  7  Jur.  1051  ;  Wells  v. 
Smith,  7  Paige,  22. 

(7)  Lord  Eldon,  Ch.,  Boehm  v.  Wood,  1 
Jacob  &  W.  420  ;  Alley  v.  Dc^champs, 
13  Ves.  225.  But  even  where  time  is  of 
the  essence  of  the  contiact,  the  defendant 
cannot  take  advantage  of  a  delay  of  which 
his  own  misconduct  was  the  cause.  Morse 
II.  Merest,  6  Madd.  26  ;  Taylor  v.  Long- 
worth,  14  Pet.  172;  Pritchard  v.  Ovey, 
1  Jacob  &  W.  396.  And  a  stipulation, 
making  a  failure  to  pay  purchase-money 
at  the  time  agreed,  a  breach  of  the  con- 
tract and  a  gi-ound  for  its  rescission,  may 
be  waived  by  an  acceptance  of  the  money 
subsequently.  Hunter  v.  Daniel,  4  Hare, 
420.  Or  by  other  acts  of  waiver.  Reed 
V.  Chambers,  6  Gill  &  J.  490. 

(r)  Bat  the  party  who  seeks  to  avail 
himself  of  this  maxim,  must  have  an 
equity  which  warrants  his  invoking  it.  A 
purchaser  whose  default  has  not  been  bona 
fide,  has  no  equity  to  support  an  applica- 
tion for  specific  performance ;  and   if  it 


appear  that  he  bought  speculatively,  with- 
out knowing,  and  without  having  probable 
grounds  for  believing,  that  he  should  bo 
prepared  with  money  to  pay  the  price  at 
the  stipulated  time,  even  a  comparatively 
short  delay  may  deprive  him  of  the  assist- 
ance of  a  court  of  equity.  Gee  v.  Pearse, 
2  Do  G.  &  S.  325.  And  see  Alley  u. 
Deschamps,  13  "Ves.  228. 

(s)  A  change  of  cii'cumstances,  subse- 
quent to  the  making  of  the  contract,  may 
render  a  prompt  fulfilment  of  it  on  the 
plaintifPs  part  a  necessary  condition  to 
his  riglit  to  relief.  The  doctrine  of  equity 
is  thus  stated  by  Chief  Justice  Marshall : 
"  The  rale  that  time  is  not  of  the  essence 
of  a  contract  has  certainly  been  recognized 
in  courts  of  equity;  and  there  can  be  no 
doubt  that  a  failure  on  tlie  part  of  a  pur- 
chaser or  vendor  to  perform  his  contract 
on  the  stipulated  day,  does  not  of  itself 
deprive  him  of  his  right  to  demand  a 
specific  performance  at  a  subsequent  day, 
when  he  shall  be  able  to  comply  with  his 
part  of  the  engagement.  It  may  be  in  the 
power  of  the  court  to  direct  compensation 
for  the  breach  of  contract  in  point  of  time, 
and  in  such  case  the  object  of  the  parties 
is  effectuated  by  carrying  it  into  execu- 
tion. But  the  rule  is  not  universal.  Cir- 
cumstances may  be  so  changed,  that  tho 
object  of  the  parties  can  be  no  longer  ac- 
complished, that  he  who  is  injured  by  the 
failure  of  the  other  contracting  party,  can- 
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court  give  it,  they  never  give  an  unlimited  period,  but  name  a 
day  of  reasonable  distance,  and  refuse  to  go  further,  (t)  This 
rule  is  invoked  in  a  great  variety  of  cases,  and  is  applied  in 
many  of  them.  And  language  is  sometimes  used  in  respect  to 
it,  possibly  a  use  is  sometimes  made  of  it,  which  is  not  easily 
reconciled  with  the  just  duties  and  powers  of  equity.  We  can- 
not doubt  that  the  rule  must  needs  be  substantially  this.  The 
court  will  always  inquire  into  the  time  when  a  thing  is  to  be 
done,  as  they  will  into  any  other  part  of  the  contract.  If  the 
thing  to  be  done — whether  a  conveyance  of  land  or  any  thing 
else  —  can  be  as  well  done  at  a  later  time  as  an  earlier,  or  the 
reverse,  and  certainly  without  detriment  to  the  party  called 
upon  to  do  the  thing,  then  time  is  not  in  fact  of  the  essence  of 
the  contract,  and  will  be  regarded  by  the  court,  or  rather  disre- 
garded, accordingly,  provided  the  parties  have  not  themselves 
expressly  agreed  that  the  time  shall  be  treated  as  essential,  or 
made  it  so  by  their  conduct.  But  if  it  seems  that  the  whole 
value,  or  a  material  part  of  the  value  of  the  transaction  to  the 
defendant,  depends  upon  its  being  done  at  a  certain  time,  and 
no  other,  or  that  the  substitution  of  any  other  will  subject  him 
in  any  way  to  loss  or  material  inconvenience,  then  time  is  cer- 
tainly of  the  essence  of  the  contract,  so  far  as  he  is  concerned, 
and  the  court  will  so  regard  it.  (m)     And  in  deciding  the  ques- 


not  be  placed  in  the  situation  in  which  he  M.  &  G.  292  ;  Wallter  v.  Jeffreys,  1  Hare, 

would  hare  stood  had  the  contract  been  348 ;  Lord  ,Sl.  Leonards,  1  fSiind.  V.  &  P. 

performed.     Under  such  circumstances  it  ch.  5,  §  3,  pi.  34,  states  the  ruie  more  nar- 

would  be  iniquitous  to  decree  a  specific  rowly.     As  to  wliat  is  reasonable  notice, 

performance,  and  a  court  of  equity  will  see  Parkin  v.  Thorold,  16   Beav.  .'59,  13 

leave  the  partic.-i  to  their  remedy  at  law."  Eng.  L.  &  Eq.  419,  per  Eomi/li/,  M.  R. 

Brasliier  v.  Gratz,  6  Wheat.  533.  In  Domiuick  v.  Micliael,  4  Sandf.  426,  n 

(()  Although  time  was  not  originally  of  right  is  asserted  for  either  party  to  make 

the  essence  of  the  contract,  yet,  after  con-  the  time  essential  by  a  mere  demand  of 

siderablc  and  improper  delay  on  one  side,  performance  at  the  stipulated  day. 
the  otiier  party  has  a  right  to  fix  a  reason-        (ii)  Brasliier   c.  Gratz,  6  Wheat.   528, 

ftble  time  within  wiiich  the  contract  is  to  533  ;    Garnett  v.  Macon,  2  Brock.  246,  6 

be  comjilcted  ;  that  time  will  then  be  con-  Call,  308.     Where  the  subject-matter  was 

sidered  as  having  become  of  the  essence  the  possession,  trade,  and' good-will  of  a 

of  the  contract ;  and  in  case  the  party  to  public-house,  and  the  furniture  and  stocS 

whom  notice  has  so  been  given,  fails  to  do  of  liquors  therein,  time  was  held  to  be  of 

what   is   proper  on   his  part,  witliin  the  the  essence  of  the  contract.     Coslake  v. 

time  so  fixed,  a  court  of  equity  will  not  Till,  1  Russ.  376.     And  such  is  the  gen- 

afterwards  interfere  in  his  favor  to  compel  eral  rule  where  the  property  which  is  the 

theexecutionof  the  contract.     Lord  ian^-  subject  of  the  contract  is  connected  with 

du/e,  M.  R,,  King  !i.  Wilson,  6  Beav.  126;  trade.     Walker  v.  Jeffreys,  1   Hare,  348 

Turner,  L.  J.,  Roberts  v.  Berry,  3  De  G.,  It   seems  wliere  land  is  purchased  as  au 
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tion  whether  time  be  of  the  essence  of  the  contract  or  not,  a 
court  of  equity  could  hardly  fail  to  consider,  that  the  express 
agreement  of  the  parties  themselves  upon  a  certain  time,  is 
strong,  though  not  conclusive  evidence,  that  it  belonged  to  the 
essence  of  the  contract,  (v) 


article  of  commerce,  with  a  view  to  be 
sold  again,  the  purchaser  has  a  right  to 
insist  timt  a  conveyance,  at  the  stipulated 
time,  is  essential.  McKay  v.  Carrington, 
1  McLean,  59.  In  the  sale  of  a  reversion, 
time  is  of  the  essence  of  the  contract. 
Newman  v.  Rogers,  4  Bro.  Ch.  391  ;  Spur- 
rier V.  Hancock,  4  Ves.  667.  Where  an 
incoming  tenant  agreed  to  procure  a  cer- 
tain person  to  be  his  surety  for  the  rent 
by  a  stipulated  day,  the  time  was  held  to 
be  of  the  essence  of  the  contract.  Mit- 
chell V.  Wilson,  4  Edw.  Ch.  697. 

(y)  Where  a  vendor,  who  had  neglected 
to  furnish  an  abstract  of  title  at  the  day 
stipulated,  sought  to  enforce  the  specific 
peiformance  of  the  contract,  contending 
that  time  was  not  of  the  essence  of  the 
contract,  Lord  Cranworih,  V.  C,  before 
whom  the  bill  was  filed,  denied  that  tlie 
words  of  a  contract  could  have  any  differ- 
ent meaning  in  a  court  of  equity  from 
that  which  they  bore  in  a  court  of  law ;  or 
that  a  court  of  equity  will  ever,  if  there 
are  no  other  circumstances  in  the  case, 
disregard  the  plain  letter  of  the  contract, 
and  compel  the  vendee  to  take  a  title  on 
a  day  different  from  that  on  which  he  has 
contracted  to  take  it.  "  When,  therefore," 
said  his  lordship,  "a  contract  has  been 
entered  into,  by  which  a  court  of  law  de- 
cides that  the  purchaser  is  not  bound  un- 
less a  title  be  made  beibre  a  given  day,  if 
a  court  of  equity  gives  reliefj  it  must  be, 
not  on  the  ground  that  it  puts,  on  the 
words  of  the  contract,  a  construction  dil- 
ferent  from  that  put  on  it  at  law,  but  be- 
cause there  are  grounds,  collateral  to  the 
contract,  on  which  it  can  found^a  jurisdic- 
tion warranting  its  interference.  What, 
then,  are  those  grounds  ?  I  answer,  the  eon- 
duct  of  the  contr.acting  parties.  Though 
the  terms  of  the  agreement  stipulate  for 
the  completion  of  the  purchase  on  a  given 
day ;  yet,  if  the  parties  have  dealt  together 
on  the  footing  that  the  contract  should  be 
construed  as  a  contract  to  complete  in  a 
reasonable  time,  tliis  court  acts  on  lliat  as 
the  real  contract  to  be  enforced.  There 
is,  no  doubt,  some  difficulty  in  reconciling 
this,  which  is  certainly  the  doctrine  of  the 
court,   witli   the   statute    of   frauds.       A 


contract  to  purchase  if  a  title  is  made  on 
a  given  day,  is  not  the  same  contract  as  a 
contract  to  purchase  if  a  title  is  made  in  a 
reasonable  time ;  and  so,  to  admit  par- 
ties, by  agreement,  not  in  writing  (and 
conduct  is  but  evidence  of  agreement),  to 
substitute  the  latter  for  the  former  con- 
tract, is,  in  truth,  to  give  effect  to  a  con- 
tract relating  to  lands  not  reduced  into 
writing  and  signed  by  the  party  to  be 
charged  ;  and  this  cannot  be  done  consist- 
ently with  the  statute  of  frauds,  as  was 
decided  by  the  Court  of  Common  Pleas, 
in  Stowell  u.  Eobinson,  3  Bing.  N.  c. 
928.  Perhaps  this  court  has  acted  on  the 
ground  that  it  would  be  a  fraud  in  a  pur- 
chaser, after  dealing  with  a  vendor  on  the 
footing  tliat  he  did  not  consider  the  time 
fixed  as  material,  to  turn  round  and  insist 
on  tlie  strict  terms  of  the  written  contract ; 
or  it  may  be  that  the  court  has,  from  the  cou- 
duct  of  the  parties,  felt  itself  warranted  in 
inferring  that  tlie  day  named  was  intended 
only  as  a  security  for  performance  in  a  rea- 
sonable time  ;  and  so,  has  dealt  witli  it  as  in 
tlie  nature  of  a  penalty.  Be  this,  however, 
as  it  may,  whatever  be  the  foundation  of  tlie 
doctrine  of  the  court,  there  is  no  doulit  of 
its  existence ;  that  is,  though  the  contract, 
according  to  its  terms,  is  that  the  puicliase 
shall  be  completed  on  a  given  day,  and  is 
so  framed,  that,  if  not  completed  on  tliat 
day,  the  purchaser  is,  at  law,  entitled  to 
recover  back  his  deposit ;  yet,  if  tlie  par- 
ties deal  together  on  the  footing  of  liaving 
disregarded  the  appointed  day,  as  having, 
according  to  the  ordinary  language  used, 
agreed  to  treat  time  as  not  being  of  the 
essence  of  the  contract,  then  this  court  will 
give  relief,  although  the  day  for  comple- 
tion may  have  passed.  But  this  relief  is, 
as  I  have  already  stated,  given  solely  on 
the  ground  of  such  dealing  of  the  parties." 
Parkin  u.  Thorold,  2  Sim.  N.  s.  7,  8  ;  11 
Eng.  L.  &  Eq.  275.  "  Whether  the  facta 
have  in  all  cases,"  added  Lord  Cranworih, 
in  the  same  opinion,  "  been  such  as  fairly 
to  warrant  the  inference  relied  on  ;  whether 
this  court  has  not  sometimes  made  a  new 
contract  for  the  parties,  and  so  enforced 
on  the  purchaser,  the  performance  of  what 
he  never  undertook  to  do,        -.i  the  point 
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W(!  said  that  time  was  not  necessarily  of  the  essence  of  the 
contract.  But  at  this  period,  and  in  this  country,  it  usually  is 
sa  in  fact.  Very  few  transactions  in  business  are  isolated  and 
independent.  It  is  not  often  that  one  buys  without  making 
arrangements  elsewhere  for  the  purpose,  or  sells  without  hav- 
ing other  things  in  view,  and  connected  with  this,  by  distinct 
bargain,  or  at  least  by  a  definite  plan  and  expectation.  In 
other  words,  it  must  be  true  here,  in  point  of  fact,  that  it  is  gen- 
erally almost  as  material  when  a  contract  is  carried  into  full 
effect,  as  how  it  is.  It  may  not  have  been  so  formerly,  and 
time  may  have  had  less  value,  and  punctuality  less  merit.  But 
we  think  that  both  the  moral  and  judicial  equity  applicable  to 


for  decision.     It  is  sufficient  to  say,  that 
the  ground  on  which  the  court  has  pro- 
fessed to  proceed,  has  always  been  that  the 
parties  liave  so  acted  as  to  enable  it  either 
to  give  to  the  original  contract  a  meaning 
different  from  its  /irima  facie  obvious  im- 
port, or  else  to  say  that  tlie  original  con- 
tract, so  far  as  relates  to  the  time  fixed  for 
its  completion,  luis  been  abandoned,  and  a 
new  and  more  extended  one  has  been  by 
implication  entered  into."    Applying  those 
principles   to  the  case  before  him,  which 
came  up  on  a  motion  to  dissolve  an  in- 
jitnction  restraining  an  action  at  law  for 
the  recovery  of  the  deposit,  he  lield,  that 
nothing  appeared  to  warrant  him  in  sav- 
ing tliat  the  defendant  ever  al>undoned  his 
right  to  insist  on  the  completion  of  the 
purchase  at  the  specitied  day,  and  he  dc- 
ciiled  in  favor  of  the  defendant  according- 
ly.    But  the  same  case  afterwards  coming 
on  for  hearing  before  Sir  John  Jumnlli/,  M. 
K.,  that  judge  overruled  the  decision  of 
Lord  Cnniit'uilli,  and  affirmed  the  doctrine, 
t\ii\t  prima  fiin'r,  in  equity,  time  is  not  es- 
sential.    Parkin   c.  Thoi'old,  16  Beav.  59, 
1.3  Eng.  L.  &  Kcj.  416.     And  in  a  subse- 
quent case  of  Roberts  v.  Birry,  3  De  G., 
M.  &  G.  28-1,  17  Eng.  L.  &  Kq.  400  ;  pre- 
senting  a    simUar   state  of  facts,  Knii/hi 
Bruce  and  Turiifr,  Lords  Justices,  adliercd 
to  the  doctrine  as  laid  down  liy  tlie  i\Iaster 
of  the  Rolls,  in  opposition  to  the  opinion 
of  Lord  Cranworlh,  in  Parkin  ;'.  Thorold. 
While,  therefore,  the  weiglity  observations 
of  Lord  Cmnwortli,  in  the  al)ove-citcd  case, 
command  attention  as  an  argument  for  a 
reduction  of  the  doctrine  of  equity  upon  this 
Bubject,  to  mere  conformity  to  the  common 


law,  and  in  the  same  degree  to  a  more 
reasonable  and  safe  respect  to  the  words 
of  men's  contracts,  it  must  he  conceded 
that  the  contrary  view  seems  as  yet  to  ob- 
tain in  England.  The  doctrine  of  equity, 
as  collected  from  the  prevailing  authorities, 
may  perhaps  be  stated  with  tolerable  ac- 
curacy, in  the  following  propositions,  name- 
ly, that  time  may  appear  to  be  of  the  essence 
of  the  contract,  by  implication  from  the  cir- 
cumstances specially  surrounding  the  case, 
c.  g.  from  the  character  of  the  property, 
—  as  where  it  is  perishable,  —  or  is  want- 
ed for  some  immediate  purpose  of  trade 
or  manufacture,  —  or  where  the  vendor 
has  a  determinable  interest  only  ;  that  it 
may  be  made  of  the  essence  of  the  contract 
by  express  stipulation ;  but  that,  in  the  ab- 
sence of  sncli  special  circumstances  or  ex- 
press stipulation,  time  is  not  essential ;  and 
that  a  provision  in  the  contract  that  it  is 
to  be  completed  at  a  specified  day,  is  not 
of  itself  such  an  express  stipulation  as  in 
equity  renders  the  time  material.  Knight 
Bruce,  L.  J.,3  DeG.,  M.  &  G.  290 ;  Turner, 
L.  .J.,  id.  291,  292;  Romilli/,M.-  Tt.,  13  Eng. 
L.  &j;q.41S;  Boehm  u. 'Wood,  1  Jacob  & 
W.  422  ;  Walker  v.  Jeffreys,  1  Hare,  348. 
And  see  iMolloy  r.  Egan,  7  Irish  Eq 
690;  Reynolds  c.  Nelson,  6  Madd.  20, 
Popham  V.  Eyre,  LofFt,  786,  814;  Smed- 
berg  V.  More,"  26  Wend.  238 ;  Hatch  u. 
Cobb,  4  Johns.  Ch.  5.39;  Decamp  u.  Feay, 
5  8.  &  R.  326.  And  the  express  stipu- 
lation making  time  essential  need  not  be 
contained  in  the  written  contract.  Nokes 
11.  Killmorey,  1  De  G.  &  S.  444,  an  in- 
structive case  upon  this  subject,  which, 
however,  cannot  be  conveniently  abridged. 
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existing  usages,  will,  for  the  most  part,  find  time  to  be  entitled 
to  especial  regard,  (w) 


SECTION    V, 

OF   THE   STATUTE   OF   FRATTOS. 

A  question  has  been  much  agitated  and  variously  decided, 
in  cases  where  specific  performance  was  sought  of  contracts 
for  the  transfer  of  land,  and  indeed,  of  other  contracts,  as  to 
the  eiTect  in  equity,  of  the  Statute  of  Frauds,  upon  such  con- 
tracts, {x)     It  will  be  seen,  in  our  chapter  on  that  statute,  that 


(w)  And  Sir  James  Knight  Bruce,  one 
of  thos^  judges  who  adhere  to  the  maxim, 
that  in  equity  time  is  not  of  tlie  essence  of 
the  contract,  in  one  case  had  so  sensibly 
before  him  the  serious  consequences  of  a 
disappointment  in  the  receipt  of  the  pur- 
chase-monei/  at  tJre  appointed  day,  as  to  be 
reported  as  saying,  "  that  a  purchaser  not 
ready  with  the  price,  according  to  his 
contract,  ought,  I  think,  to  show  a  veri/ 
special  case  for  ttie  interference  of  this 
court  against  tlie  vendor."  Gee  v.  Pearse, 
.  2  De  G.  &  S.  346.  Now  tlie  injury  re- 
sulting from  a  neglect  on  tlie  part  of  the 
vendor  to  convey  the  title  at  the  appointed 
day,  though  not  perhaps  so  common,  may 
be  as  real  and  as  ruinous  a  consequence 
as  that  which  is  occasioned  when  the  pur- 
chaser on  his  part  fails  to  pay  the  money 
at  the  day.  On  the  whole,  however 
averse  the  court  of  equity  may  be  to 
adopt  the  strictness  of  the  common  law, 
the  general  tendency  of  the  modern  deci- 
sions is,  certainly,  to  confine  the  equitable 
remedy  to  cases  where  the  parties  apply- 
ing for  it  have  displayed  a  becoming 
promptness  on  their  own  part.  Walker 
V.  Jeffreys,  1  Hare,  348  ;  Southcomb  v. 
Bishop  of  Exeter,  6  Hare,  213.  See 
Rogers  ti.  Saunders,  16  Me.  92;  Benedict 
V.  Lynch,  1  Johns.  Ch.  370. 

(x)  To  comply  with  the  statute,  the 
whole  contract  must  either  be  embodied 
in  some  writing  signed  by  the  party,  or  in 
some  jjaper  referred  to  in  a  signed  docu- 
ment, and  capable  of  being  identified  by 
means  of  the  description  of  it  contained 
in  the  signed  paper.     Subject  to  the  rule 


just  stated,  oral  evidence  may  be  intro- 
duced to  connect  the  two  papers,  but  not 
to  supply  any  part  of  the  contract  itself. 
Ridgway  v.  Wharton,  3  De  G.,  M.  &  G. 
677  ;  Squire  u.  Campbell,  1  Mylne  &  C. 
480;  Clinan  v.  Cooke,  1  Sell.  &  L.  22. 
(Compare  Forster  v.  Hale,  3  Ves.  696, 
713  and  note  (2),  by  Hovenden)  ;  Hodges 
V.  Horsfall,  1  Russ.  &  M.  116;  Martin  v. 
Pvcroft,  before  Parker,  V.  C,  U  Eng.  L. 
&  Eq.  110;  Moalo  v.  Buchanan,  11  Gill 
&  J.  322  ;  Dorsey  v.  Wayman,  6  Gill,  59  ; 
Parrish  v.  Koons,  1  Pars.  Eq.  79  ;  Park- 
hurst  V.  Van  Cortlandt,  1  Johns.  Ch.  273  ; 
Madeira  v.  Hopkins,  12  B.  Mon.  604. 
See  Martin  v.  Pycroft,  on  appeal,  2  Do 
G.,  M.  &  G.  785,  15  Eng.  L.  &  Eq.  376. 
Though  the  case  is  of  a  nature  cajiable  of 
adequate  remedy  at  law,  yet  if  the  Statute 
of  Frauds  stand  in  the  way  of  relief  at  law, 
while  there  has  been  such  a  part  perform- 
ance as  to  exempt  the  case  from  the  oper- 
ation of  the  statute  in  equity,  this  is  a  mo- 
tive for  the  court  of  equity  to  entertain  a 
bill  for  specific  performance.  Pembroke 
V.  Thorpe,  3  Swanst.  443,  note.  But  the 
absence  of  a  writing  cannot  be  a  ground  of 
jurisdiction,  though  it  may  be  a  motive  to 
exercise  it ;  the  court  of  equity  only  inter- 
feres where  it  has  jurisdiction  of  the  origi- 
nal subject-matter,  namely,  the  contract ; 
in  which  case  the  want  of  writing  will 
sometimes  not  take  away  the  jurisdiction. 
Lord  Cottenham,  C. ;  Kirk  v.  Bromley 
Union,  2  Phillips,  648.  As  to  evidence 
of  a  contract  in  consideration  of  marriage, 
see  1  Eonb.  Eq.  ch.  3,  §  10,  note  (4). 
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it  declares  that  no  action  shall  be  brought  to  enforce  a  large 
number  of  contracts  specifically  enumerated,  unless  the  same  be 
in  writing,  {y)  signed  by  the  party  sought  to  be  charged,  {z) 
It  also  provides,  that  aU  interests  in  lands,  tenements,  and 
hereditaments,  except  leases  for  three  years,  not  put  in  writing, 
and  signed  by  the  parties  or  their  agents  authorized  by  writing, 
shall  not  have,  nor  be  deemed  in  law  or  equity  "to  have,  any 
o-reater  force  or  effect  than  leases  or  entails  at  will.  This  stat- 
ute, or  important  parts  of  it,  as  has  been  previously  said,  have 
been  very  generally  enacted  in  the  States  of  this  country,  with 
various  qualifications. 

The  reasons  for  requiring  written  evidence  of  important  con- 
tracts are  so  strong,  that  it  is  not  surprising  to  find  that  rules 
founded  upon  these  reasons  have  always  existed,  in  one  form  or 
another,  in  almost  all  civilized  countries,  and  in  many  that  are 
not  called  so.  {a)  Courts  of  equity,  before  the  statute,  seldom 
gave  relief  unless  the  contract  was  in  WTiting  ;  (b)  by  the  statutes 
of  some  of  our  States,  conferring  equity  powers,  it  is  expressly 
required  ;  and  it  may  be  said  to  be  a  principle  of  equity  juris- 
prudence at  this  day,  to  give  far  greater  weight  to  a  written 
contract,  and,  practically,  to  require  in  almost  every  case  that  it 
should  be  written,  (c) 

(y)  An  undelivered  deed  cannot  avail  tioneer,  see  Kemeys  v.  Proctor,  3  Ves.  & 
as  a  memorandum  of  the  agreement ;  al-  B.  57,  and  the  same  case  before  Lord 
though  it  was  read  and  assented  to  by  Eldon,  L.  C,  1  Jacob  &  W.  359. 
both  parties,  and  delivery  postponed  only  {«,)  Sec  1  Greenl.  Ev.  ^  262. 
for  a  collateral  object,  as  to  obtain  a  re-  {h)  See  Lotft,  809. 
lease  of  dower  by  the  vendor's  wife.  (c)  1  Sugd.V.  &  P.  ch.  3,  sect.  8,  pi.  39; 
Parker  V.  Parker,  1  Gray,  409.  But  the  Rankin  i>.  Simpson,  19  Ponn.  St.  471.  See 
contrary  has  been  held  in  Virginia.  Robson  w.  Collins,  7  Ves.  133  ;  Davis  ». 
Bowles  V.  Woodson,  6  Gratt.  78 ;  Par-  Symonds,  1  Cox,  C.  C.  404  ;  Ratcliffe  v. 
rill  0.  McKinlcy,  9  Gratt.  1  ;  in  neither  Allison,  3  Rand.  5.37.  But  there  is  no 
of  which  cases,  however,  was  the  point  rule  of  equity  requiring  contracts  to  be  in 
jiec«ssarily  involved  in  the  decision.  A  writing;  although  there  is,  necessarily,  a 
will  drawn  in  pursuance  of  an  agreement  greater  burden  upon  the  party  seeking  the 
to  devise  certain  lands  to  the  plaintiff,  was  specitic  execution  of  an  unwritten  agree- 
''xecnted,  but  having  been  lost,  so  that  it  ment,  to  establish  its  existence  and  terms 
could  not  be  establisiied  as  a  testamentary  clearly  and  satisfoctorily.  Alexander  v, 
instrument,  it  was  held  it  might  be  treated  Ghiselin,  5  Gill,  183.  There  mnybeproor 
nevertheless  as  a  memorandum  of  the  con-  of  a  consideration  additional,  but  not  in  con- 
tract, and  as  such  memorandum,  its  con-  tradiction  to  that  ex|>ros3ed  in  a  written 
tents,  the  writing  itself  being  destroyed  or  agreement,  see  Cliftbrd  v,  Turrell,  1 
lost,  might  be  proved  by  parol.  Brinker  Younge  &  C,  Ch.  148.  A  writing  signed 
V.  Brinker,  7  Ban',  53.  by  the  defend.ant  as  a  proposal,  must  be 

(z)  As  to  writings  signed  by  an  agent,  accepted   without  variation  by  the  other 

or  t\&  agent  of  an  agent,  such  as,  an  auc-  party,  before  it  is  capable  of  being  enforced 
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It  is  a  principle  of  equity  jurisprudence,  that  parol  evidence 
IS  admissible  to  rebut,  but  not  to  raise  an  equity;  and  this  prin- 
ciple or  rule  gives  rise  here  to  an  important  distinction.  Al- 
though to  resist  a  specific  performance,  a  defendant  may  show 
by  parol  that  the  written  document  does  not  fully  represent  the 
contract  between  the  parties,  (d)  and  thus  defeat  the  bill,  or 
compel  the  plaintiff  to  accept  a  performance  with  a  varia- 
tion ;  (e)  yet  a  plaintiff  cannot  have  a  decree  for  a  specific  per- 
formance of  a  written  contract  with  a  variation  upon  parol 
evidence.  (/)  And  it  is  as  a  departure  from  this  fundamental 
principle,  that  the  doctrine  that  the  court  may  at  once  reform  a 
written  contract  and  proceed  to  enforce  it  as  altered,  has  been 
resisted,  (g)  Even  when  offered  by  the  defendant,  the  proof 
that  a  written  agreement  does  not_  contain  all  the  terms  of  the 
contract  should  be  very  clear.  (A) 


as  an  agreement ;  and  at  any  time  before 
acceptance  the  defendant  may  withdraw 
from  it.  Thorabury  v.  Bevill,  1  Younge 
&  C,  Ch.  554  ;  Kennedy  v.  Lee,  3  Meriv. 
451. 

(d)  Townshend  v.  Stangroom,  6  Ves. 
328 ;  Garrard  v.  Grinling,  2  Swanst.  244 ; 
Clowes  V.  Higginsoii,  1  Ves.  &  B.  524. 

(e)  When  parties  enter  into  a  written 
agreement,  whether  about  a  subject-matter 
within  the  statute  of  frauds  or  nor,  and  at 
the  time  an  additional  provision  is  agreed 
upon,  which,  by  mutual  consent  and  with- 
out fraud  is  not  inserted  in  the  writing,  it 
is  competent  to  either  party  to  resist  a 
specific  execution  of  the  mere  written 
agreement,  by  setting  up  the  parol  stipu- 
lation ;  but  in  such  case  the  plaintiff  may 
have  a  decree,  upon  consenting  to  incor- 
porate in  the  contract  the  unwritten  agree- 
ment thus  set  up  by  the  defendant.  In 
other  words,  the  written  agreement,  in  a 
ease  of  this  kind,  binds  both  at  law  and  in 
equity,  subject  to  the  right  of  either  party, 
when  sued  in  equity,  to  ask  the  court  to 
refuse  its  aid  unless  the  plaintiff  will  con- 
sent to  the  performance  of  the  omitted 
term.  Martin  v.  Pycroft,  2  De  G.,  M.  & 
G.  785,  15  Eng.  L.  &  Eq.  376,  reversing 
s.  c,  before  Parker,  V,  C,  11  Eng.  L.  & 
Eq.  110.  In  Warren  v.  Thunder,  9  Irish 
Eq.  375,  the  Lord  Chancellor,  consider- 
ing that  the  plaintiff,  in  originally  setting 
forth  the  contract,  had  not  acted  fairly,  was 
indisposed  to  give  him  any  relief  at  all ; 
but   inasmich  as  there  was  no  objection 


by  the  defendant,  he  granted  a  specific 
performance  of  the  agreement,  as  ex- 
plained by  the  parol  evidence  introduced 
by  the  defendant. 

(/)  Woollam  V.  Hearn,  7  Ves.  211; 
Lord  Cottenhain,  C,  Squire  v.  Campbell, 
1  Mylne  &  C.  480 ;  London  and  Birming- 
ham Railway  Co.  v.  Winter,  Craig  &  Ph. 
61.  Lord  St.  Leonards^  Warren  v.  Thun- 
der, 8  Irish  Eq.  375. 

((/)    Vide  post. 

(h)  Wigram,  V.  C,  Clay  «.  RuflTord,  8 
Hare,  289  ;  and  see  s.  c.  before  Stuart, 
V.  C,  19  Eng.  L.  &  Eq.  355  ;  Backhouse 
V,  Muhun,  3  Swanst.  434,  n.  It  has  been 
held,  that  parol  evidence  is  not  admissible, 
even  for  the  defendant,  to  alter  the  written 
agreement,  although  it  may  be  received  to 
show  an  equity  dehors  the  agreement. 
Davis  V.  Svmonds,  1  Cox,  C.  C.  404. 
And  Lord  Brougham,  C,  in  a  case  before 
him,  said :  "  It  has  been  argued  that,  al- 
though evidence  of  matter  dehors  was  not 
admissible  for  the  purpose  of  raising  an 
equity,  it  might  be  given  for  the  purpose 
of  rebutting  an  equity,  and  that,  therefore, 
it  was  competent  for  the  defendant,  in  a 
suit  for  specific  performance,  to  avail  him- 
self of  such  evidence,  though  it  was  not 
competent  to  the  plaintiff  to  do  so.  The 
distinction  was  sound  within  certain  limits, 
and  within  those  limits  might  be  safely 
adopted.  Parol  evidence  of  matter  col- 
lateral to  the  agreement  might  be  received ; 
but  no  evidence  of  matter  dehors  was  ad- 
missible to  alter  the  terms  and  substance  of 
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But  the  principal  exception  from  the  operation  of  the  statute 
of  frauds,  is  where  the  answer  of  the  defendant  states  or  admits 
all  the  facts  on  which  the  plaintiff's  case  depends,  and  does  not 
interpose  the  defence  of  the  statute  of  frauds,  or  the  want  of 
writing,  (i)  "Whether  this  exception  rests  in  any  degree,  as  has 
been  suggested,  on  the  idea  that  the  requirement  of  the  statute 
is  in  fact  satisfied  when  the  answer  supplies  a  written  mem- 
orandum of  the  contract ;  (7)  or  on  the  ground  that  it  is  com- 
petent to  the  defendant  to  waive  a  rule  of  law  enacted  for  his 
benefit ;  (k)  or  on  the  broad  ground  that  a  statute  for  the  preven- 
tion of  frauds  and  perjuries  has  no  proper  application  to  a  case 
where  the  defendant  does  not  say  there  is  any  fraud,  and  where 
there  can  be  no  danger  of  perjury,  because  he  himself  has  taken 
away  all  necessity  of  proving  the  contract  by  his  own  admission 
of  it;(/)  it  is  clear  that  the  exception  itself  is  well  estab- 
lished. ( m) 


the  contrad."  Croome  v.  Lediard,  2 
Mylne  &■  K.  260,  261  ;  and  in  that  case 
both  the  Master  of  the  Rolls,  and  the 
Lord  Chancellor  refused  to  admit  parol 
evidence  to  show  that  two  separate  con- 
tracts for  the  sale  and  purchase  of  distinct 
parcels  of  land  were  not  independent,  but 
a  sinj^-le  agreement  for  an  exchange.  But 
see  the  criticism  upon  this  case  in  1  Sudg. 
Vend.  &  P.  ch.  3,  §  8,  pi.  27.  See  How- 
ard V,  Rogers,  4  Harris  &  J.  278. 

((•)  Skinner  v.  McDonall,  2  De  G.  &  S. 
265,  is  an  instance  of  a  somewhat  sti-ict 
application  of  the  rule,  that  a  defendant, 
in  order  to  obtain  the  benefit  of  the  statute 
of  frauds,  must  plead  the  statute,  or  else 
explicitly  claim  its  protection  by  his 
answer.  As  to  what  does  or  does  not 
constitute  a  sufficient  pleading  of  the 
statute,  see  also,  2  Dan.  Ch.  Pr.  (Boston, 
1846),  747-752;  Cooth  v.  Jackson,  6  Ves. 
17.  But  the  defendant  is  not  in  all  cases 
excluded  from  the  defence  of  the  statute 
of  frauds  by  omitting  to  plead  it.  "  Where 
n  defendant  admits  the  agreement,  if  he 
means  to  rely  on  the  fact  of  its  not  being 
in  writing  and  signed,  and  so  being  invalid 
by  reason  of  the  statute,  he  must  say  so  ; 
othei-wise  he  is  taken  to  mean  that  the 
admitted  agreement  was  a  written  agree- 
ment, good  under  the  statute,  or  else  that 
on  some  other  ground  it  is  binding  on  him ; 


but  where  he  denies  or  does  not  admit  the 
agreement,  the  burden  of  proof  is  alto- 
gether on  the  plaintiff,  who  must  then 
prove  a  valid  agreement  capable  of  being 
enforced."  Lord  C'ranworlh,  C,  Ridg- 
way  r.  Wharton,  3  Be  G.,  M.  &  G.  689. 
And  in  a  subsequent  part  of  his  lordship's 
judgment,  he  distinguished  the  case  of  a 
defence  taken  under  the  statute  of  frauds 
from  the  defence  of  the  statute  of  limita- 
tions, and  observed  that  the  two  cases 
were  entirely  dissimilar,  and  that  the  one 
statute  affords  no  illustration  towards  the 
interpretation  of  the  other.  3  De  G.,  M. 
&  G.  691,  692.  See  also,  Ontario  Bank 
V.  Root,  3  Paige,  478  ;  Small  u.  Owings, 
1  Md.  Ch.  Dec.  366  ;  Givens  v.  Calder^  2 
Desaus.  187. 

( j)  2  Story, Eq.  Jur.  5  75.5.  This  view 
of  Judge  Stoiy  is  criticized  by  Chancellot 
Johnson,  Winn  o.  Albert,  2  Md.  Ch.  Dec. 
173,  174.  (See  the  opinion  of  the  Court 
of  Appeals  in  the  same  case,  5  Md.  72), 
vide  per  Lord  Bathurst,  C,  Popham  v. 
Eyre,  Lofft,  814. 

[k)  1  Fonbl.  Eq.  B.  1,  ch.  3,  ^  8,  note 
(d).  Opinion  of  Johnson,  C,  in  Winn  v. 
Albert,  ubi  supra,  where  it  is  said  that  in 
these  cases  equity  is  able  to  grant  relief 
upon  the  ground  of  waiver,  anil  upon  thai 
only. 

(l)  Treatise  of  Equity,  B.  1,  ch.  3,  5  8 


im]  Lord  Thm-low,  C,  Whitechurch  v.  Bevis,  2  Bro.  Ch.  566,  567. 
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But  the  reasons,  excepting  only  that  of  waiver,  would  apply 
as  well  where  the  answer  does  in  fact  state  or  confess  all  the 
facts  of  the  plaintiff's  case,  but  denies  that  there  was  a  contract 
in  writing,  and  rests  this  defence  on  the  Statute  of  Frauds.  And 
there  was  a  time  when  the  courts  of  equity  would  disregard  the 
statute  in  such  cases  and  grant  relief,  (w)  But  this  brings  up 
the  frequently  occurring,  exceedingly  important,  and  equally 
difficult  question,  what  are  the  limits  of  the  obligation  imposed 
upon  equity  by  its  own  rule,  of  following  the  law?  (o)  For  it 
is  perfectly  obvious  that  there  can  be  here  nothing  else  than 
obedience  to  the  law,  or  direct  violation  of  it.  The  law  says, 
in  perfectly  explicit  terms,  that  a  certain  contract  shall  have  no 
force  in  law  or  in  equity.  A  party  sued  in  equity  comes  into 
court  and  says  the  plaintiff  is  right  in  asserting  that  this  contract 
was  made ;  but  the  court  see  that  it  is  precisely  such  as  the 
statute  says  shall  have  no  force  in  this  court,  and  the  defendant 
rests  on  the  statute.  The  court  reply,  that  because  the  defend- 
ant admits  such  a  contract  as  the  law  declares  to  be  nowhere 
enforceable,  they  will  enforce  it.  The  absurdity  of  such  ruling 
struck  the  Enghsh  courts  quite  early,  and  they  were  inclined  to 
overrule  the  earlier  decisions,  and  refuse  reUef  in  such  cases,  (p) 
Now  it  may  be  considered,  perhaps,  established  in  England,  (q) 
and  more  certainly  in  this  country,  (r)  that  relief  would  be  re- 
fused in  all  cases  of  this  kind. 

Much  of  this  reasoning  would  apply  to  another  question 
which  has  arisen  under  the  Statute  of  Frauds,  namely,  whether  a 
part  performance  of  an  oral  contract  takes  it  out  of  the  operation 

See    Attorney-General    v.    Day,    1    Ves.  ferred,  equity  for  the   most  cannot,  any 

Sen.  221.     The  jurisdiction  of  equity  may  more  than  a  court  of  law,  give  effect  to 

be  perhaps  best  supported  upon  this  last-  a   transfer   which   is   not  in   compliance 

mentioned    ground   and    that   of  waiver  with   the   statute.     Knii/ht  Bruce,  L.  J., 

jointly ;    neither    one,    it    is    conceived,  Hughes   v.  Morris,  2   l)e  G.,  M.   &   G. 

would  have   been   sufficient  without  the  356.     See   Stoddard  v.  Hart,  23  N.   Y. 

other.     And  such  would  appear  to  be  the  (9  Smith),  566. 

view  taken  by  Mr.  Fonblanque  in  his  note         (p)  See  Whitchurch  v.  Bevis,  2  Bro.  C. 

above  cited.  C.  559  ;  Moore  v.  Edwards,  4  Ves.  24. 

(n)  Child    <..  Godolphin,  cited  2   Bro.         (?)  Mitf.  PI.  267;  1  Fonb.  Eq.  B.  1, 

Ch.  566   568.  eh.  3,  §  8,  note  (d) ;  Blagden  v.  Bradbear, 

(o)  A'court  of  equity  is  bound  to  follow  12  Ves.  471.     Lord  Eldon,  C,  Rowe  ■;. 

the  law  where  the  public  interest  is  con-  Teed,  15  id.  375 

eerncd;  and  therefore,  if  a  statute  contain         (r)  Argenbrisht  v.  Campbell,  3  Hen.  & 

a  general  enactment,  regulating  the  mode  M.  144,  1 60 ;,  Thompson  v.  Tod,  Pet.  C. 

by  which  certain  property  shall  be  trans-  C.  388. 
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of  the  statute.  It  is  certainly  the  prevailing  rule  in  this  country 
that  it  has  this  effect,  (s)  In  Maine,  Massachusetts,  Tennessee, 
North  Carolina,  and  South  Carolina,  it  seems  to  be  other- 
wise ;  (t)  and  the  rule  is  not  very  distinctly  adopted  in  some 
other  States.  But  generally  it  prevails,  (u)  In  some  of  the 
States  it  is,  however,  confined  within  very  narrow  limits.  Thus, 
in  Pennsylvania,  it  is  said  that  the  land  must  be  clearly  desig- 
nated, and  notorious  and  exclusive  possession  taken  in  pursu- 
ance of  the  contract  and  maintained ;  and  improvements,  which 
constituted  the  consideration,  made  on  the  faith  of  the  promised 
conveyance,  and  generally,  that  part  performance  is  not  enough 
to  tai^e  the  case  from  the  statute,  if  it  can  reasonably  be  com- 
pensated in  damages,  and  that  usually  it  does  admit  of  compen- 
sation, (u)  But  if  such  strictness  prevails  there,  the  doors  are 
thrown  open  far  more  widely  in  other  States. 


(s)  Newton  v.  Swazey,  8  N.  H.  9  ; 
Eatoa  u.  Whitaker,  18  Conn.  222;  Phil- 
lips r.  Thompson,  1  Johns.  Ch.  131  ; 
Caldwell  V.  CarrinKton,  9  Pot.  86  ;  Dugan 
V.  Gittings,  3  Gill,  138;  Hall  <;.  Hall,  1 
Gill,  383. 

{t)  Brooks  !•.  Wheelock,  11  Pick.  439; 
Wilton  V.  Harwood,  23  Me.  131  ;  Allen 
V.  Chambers,  4  Ired.  Eq.  125;  Eidley  y. 
McNairy,  2  Humph.  174  ;  Patton  v. 
M'Clurc,  Mart.  &  Yerg.  333  ;  Givens 
r.  Calder,  2  Desaus.  171.  As  respects 
Massachusetts  and  Maine,  the  explanation 
of  this  peculiarity  seems  to  be  that  tlie 
courts  in  those  States  liave  no  general 
equity  jurisdiction,  but  only  sucli  as  is 
rxjnfcrred  by  special  enactments. 

(«)  Caldwell  V.  Can-ingtoii,  9  Pet. 
103.  It  is  incumbent  on  the  plaintilF 
to  make  out,  by  clear  and  satisfactory 
proof,  a  jjart  performance  of  that  vei'y 
contract ;  it  is  not  enough  that  the  act 
relied  on  is  evidence  of  some  agreement ; 
but  it  must  be  unequivocal  and  satisfac- 
tory evidence  of  the  particular  agreement 
charged  in  the  bill.  Philips  v.  Tliompson, 
1  Johns.  Ch.  131  ;  Beard  r.  Linthicum,  1 
Md.  Ch.  Dec.  34.5  ;  MundorfF  v.  Kilbourn, 
4  Md.  459.  As  to  what  acts  of  part  per- 
form;incc  i)oint  sufficiently,  unequivocally 
to  the  alleged  contract,  see  Sutherland  r. 
Briggs,  1  Hare  26.  Where  the  statute 
of  f'cauds  is  pleaded,  and  the  plaintilf  re- 
lies upon  acts  of  part  performance,  lie 
must  allege   the  part  perfoijnance  in  his 


Md.  Ch.  Dec.  363.  Where  a  written  con- 
tract upon  a  matter  within  the  statute  of 
frauds  is  attempted  to  be  enforced  with  a 
parol  variation,  on  the  ground  of  a  part 
performance  of  it  as  varied,  such  part 
performance  must  have  a  distinct  refer- 
ence to  the  variation.  Heth  v.  Wool- 
dridge,  b  Rand.  605,  where  Carr,  J.,  ar- 
gues strongly  against  the  specific  execu- 
tion, in  any  case,  of  a  contract  (within  the 
statute  of  frauds)  contained  partly  in  a 
writing  which  originally  embraced  the 
entire  agreement  between  the  parties,  and 
partly  in  subsequent  parol  modifications 
of  the  written  agreement.  It  was  agreed 
between  two  brothers,  that  one  of  them, 
who  was  subject  to  epileptic  attacks,  should 
be  supported  during  his  life  by  the  other, 
to  whom,  in  consideration  thereof,  lie  was 
to  give  all  his  property  ;  he  having  been 
supported  accordingly,  after  his  death,  a 
conveyance  of  his  property  was  decreed 
to  the  other  brother.  Rhodes  u.  Rhodes, 
3  Sandf.  Ch.  279.  But  see  Peifer  v. 
Landis,  1  Watts,  392. 

(«)  See  Moore  v.  Small,  19  Penn.  St. 
461;  Haslet  v.  Haslet,  6  Watts,  464; 
Frye  v.  Shepler,  9  Barr,  91  ;  Woods  v. 
Farmare,  10  Wafts,  195;  Piigh  c.  Good, 
3  Watts  &  S.  56.  It  has  been  held  in 
Pennsylvania,  that  unless  possession  be 
delivered  in  the  vendor's  lifetime,  the  con- 
tract, if  not  in  writing,  cannot  be  enforced 
against  his  heirs.  Sage  v.  M'Guire,  4 
Watts  &  S.  228. 


CH.  XI.] 


SPECIFIC   PBUFORMANCE. 


393 


So  it  has  been  held,  that  a  mere  possession,  without  any 
improvement  or  expenditure,  except  for  temporary  purposes, 
and  costing  less  than  the  received  rents  and  profits  of  the  land, 
is  not  suiEcient.  (w)  Nor  is  a  deUvery  and  possession  of  a  part 
enough ;  (x)  nor  is  a  possession  without  delivery,  or  without  the 
intention  or  consent  of  the  owner,  (y)  still  less  if  the  possession 
has  been  obtained  by  fraud  or  indirection,  (z)  So  a  mere  con- 
tinued possession  by  the  plaintiff,  he  having  been  in  possession 
before  the  contract,  is  not  enough,  unless  there  be  declarations 
or  circumstances  distinctly  showing  that  this  continuity  of  pos- 
session is  in  pursuance  and  execution  of  the  contract,  and  so 
regarded  by  the  parties,  {a)  This  may  be  made  apparent  by 
paying  more  rent,  or  making  improvements,  or  expending  money, 
or  doing  other  things  required  by  the  contract. 

Whether  a  mere  payment  is  a  part  performance  sufficient  to 
sustain  the  application  in  equity,  was  more  uncertain.     At  first, 


{w)  Wack  u.  Sorber,  2  Whart.  387, 
which,  however,  was  a  case  of  parol  gift 
from  parent  to  child.  See  Morphett  v. 
Jones,  1  Swaiist.  181 ;  Frame  v.  Dawson, 
U  Ves.  386  ;  Hatcher  «.  Hatcher,  1  Mc- 
Mullan,  Eq.  311.  "  Whether  the  posses- 
sion be  an  unequivocal  act,  amounting  to 
part  performa-nce,  must  depend  upon  the 
transaction  itself,  whether  it  be  so  circum- 
stanced that  it  can  refer  only  to  a  con- 
tract of  sale ;  if  it  be  so,  the  party  may  go 
into  evidence  of  the  terms."  Lord  Man- 
ners, C,  Savage  v.  Carroll,  1  Ball  &  B. 
282. 

(x)  Allen's  Estate,  1  Watts  &  S.  383. 
It  is  to  be  observed  that  this  was  the  case 
of  a  parol  sale  of  two  distinct  parcels  of 
land  for  a  sum  in  gross ;  and  therefore  it 
decides  no  more  than  that  the  delivery  of 
possession  of  one  of  two  distinct  and  sep- 
arate parcels,  in  pursuance  of  an  entire 
contract  for  the  sale  of  both,  is  not  a  suf- 
ficient part  performance  to  take  the  case 
out  of  the  statute.  Vide,  per  Kennedi/,  J., 
id.  389.  And  see  contra,  Smith  v.  Under- 
dunck,  1  Sandf.  Ch.  581.  Where  two 
lots  are  put  up  and  sold  separately  to  the 
same  buyer,  a  possession  of  one  cannot  be 
considered  as  a  part  performance  of  the 
contract  for  the  sale  of  the  other.  Buck- 
master  V.  Harrop,  7  Ves.  346.  As  to  the 
general  question,  whether  a  certain  con- 
tract for  the  sale  of  things  having  a  dis- 
tinct existence  and  value  is  or  is  not  en- 


tire, see  Crosse  v.  Lawrence,  9  Hare,  462, 
10  Eng.  L.  &  Eq.  7. 

(y)  But  if  the  plaintiff  be  not  shown  to 
have  otherwise  some  right  to  the  occupa- 
tion of  the  land,  his  possession  is  prinia 
facie  to  be  referred  to  the  agi'oement. 
Gregoi-y  v.  Mighell,  18  Ves.  333.  If  the 
tenant  in  occupation  attorn  to  the  vendee, 
with  the  knowledge  and  consent  of  the 
vendor,  that  is  a  sufficient  delivery  of  pos- 
session.    Williams  v.  Landman,  8  Watts 

6  S.  55.     Compare  Brawdy  v.  Brawdy, 

7  Barr,  1 57. 

[z)  Cole  V.  White,  cited  1  Bro.  C.  C. 
409. 

(a)  Wills  V.  Stradling,  3  Ves.  378; 
Frame  ;;.  Dawson,  14  Ves.  388 ;  Johnston 
V.  Glancy,  4  Blackf.  99 ;  Christy  i>.  Barn- 
hart,  14  Penn.  St.  260.  See  Kine  v.  Balfe, 
2  Ball  &  B.  343  ;  Gregory  v.  Mighell,  18 
Ves.  328 ;  Drury  v.  Conner,  6  Harris  & 
J.  292.  And  a  possession  whicli  can  be 
referred  to  anotlier,  though  subsequent, 
parol  agreement  is  not  sufficient.  Owings 
V.  Baldwin,  1  Md.  Ch.  Dec.  120.  But  it 
has  been  held,  that  a  continuance  of  pos- 
session by  the  plaintiff,  may  be  a  part 
performance  where  he  would  otherwise  bo 
a  trespasser.  Smith  v.  Smitli,  1  Kich.  Eq. 
130.  As  to  possession  in  the  case  of  a 
contract  of  sale  between  tenants  in  com- 
mon, see  Galbreath  v,  Galbreath,  5  Watts, 
146 
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the  court  seemed  to  think  that  if  but  little  money  was  paid,  it 
was  not  a  sufficient  part  performance ;  but  if  much,  it  was.  (b) 
This  distinction  has  not  been  made  in  modern  times,  and  cer- 
tainly would  be  of  difficult  application,  if  not  in  itself  unrea- 
sonable. And  now  it  seems  to  be  quite  well  settled,  that  no 
mere  payment  of  money  will  take  the  case  out  of  the  statute,  (c) 
The  reason  is,  that  for  any  loss  sustainable  by  such  payment, 
damages  recoverable  at  law  are  an  adequate  remedy.  The 
same  reason,  perhaps,  applies  to  all  those  acts  of  quasi  owner- 
ship which  are  less  than  taking  possession :  such  as  surveying 
the  estate ;  making  out  abstracts  of  title,  and  delivering  them  ; 
negotiating  for  the  sale  of  it ;  valuing  stock  or  land,  or  the 
like,  (d)  In  a  late  case,  however,  in  New  York,  which  seems 
have  been  v/ell  considered,  it  was  held,  that  a  mere  payment 
of  money  was  enough  to  take  the  case  out  of  the  statute,  if  it 
was  made  under  such  circumstances  as  would  prevent  the  re- 
payment of  the  money  from  restoring  the  plaintiff  to  his  former 
position,  (e) 

It  would,  indeed,  seem  that  the  courts  of  equity  in  this 
country  are  tending  to  this  test  of  the  question,  whether  there 
has  been  a  part  performance  of  the  contract,  —  namely,  has 
the  plaintiff,  on  the  faith  of  the  contract,  entered  upon  the  fair 
and  honest  execution  of  it,  and  so  conducted  himself  that  he 
cannot  be  replaced  in  his  original  position,  and  indemnified  by 
any  reasonable  recovery  of  mere  damages  ?  This  would  seem 
to  be  an  equitable  and  reasonable  rule  of  itself;  but  it  would 
seem  almost  as  clearly  to  be  an  evasion,  if  not  a  violation 
of  the  law,  when  the  contract  related  to  any  "  interest  in  lands," 
and  was  not  in  writing. 

(i)  Main  y.  Melbourne,  4  Vcs  720.    See  (d)  Pembroke   v.   Thorpe,   3    Swanst. 

ex  parte  Hooper,  19  id.  479.     In  Lacon  «.  437,  n. ;  Frame  v.  Dawson,  14  Vcs.  386 

Mcrtins,  3  Atlc.  4,  Lord  Hardwicke  said  :  Cootli  v.  Jackson,  6  id.  12  ;  Wliitbread  v. 

"Paving,'  of  money  has  been  always  held  Brockhurst,  1  Bro.  Ch.  412;  Whitcbarch 

in  this  court  as  a  part  performance."  i'.  Bevis,  2  id.  S.'jg;  Redding  v.  Wilkes,  3 

(c)  Clinan  v.  Cooke,  1  Seh.  &  L.  40,  id.  400.  But  in  Child  v.  Comber,  3 
42 ;  1  Sugd.  V.  &  P.  eh.  3,  §  7  ;  2  Story,  Swanst.  423,  n.,  payment  of  fees  to  eoun- 
Eq.  Jur.  Ij  7fiO;  Townsend  v.  Houston,  sel,  drawing  drafts  and  engrassing  them, 
1  Harring.  (Del.),  532.  The  rule  that  pay-  and  providing  the  purchase-money  by  tha 
ment  of  the  consideration  is  not  part  per-  plaintiff,  were  held  a,  suiEcieut  part  per- 
formance, of  course   has  not   application  formance. 

unless  tlie  consideration  be  money.   Rhodes  (e)  Malins  v.  Brown,  4  Comst.  403. 
V.  Rhodes.  3  Sandf.  Ch.  279. 
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^The  reason  frequently  given  for  the  rule  that  part  perform- 
ance  takes  a  case  from  the  statute  —  that,  where  there  is  some 
performance,  permission  to  the  defendant  to  stop  there  would 
operate  as  a  fraud  on  the  plaintiff  (/)  —resolves  itself  into  this, 
that  a  court  of  equity  will  set  aside  the  Statute  of  Frauds, 
when,  if  applied,  it  would  work  or  protect  a  fraud,  or  do  the 
plaintiff  the  great  wrong  of  leaving  him  as  the  mere  trespasser 
without  any  legal  excuse  whatever  for  his  entry  upon  land 
under  a  beirgain  with  the  owner,  and  perhaps  an  expenditure 
on  it  which  would  be  for  the  owner's  profit.  But  this  seems  to 
be  somewhat  inconclusive.  If  carried  out,  it  might  undoubt- 
edly prevent  much  mischief  and  detriment  which  occasionally 
results  from  this  law.  But  there  is  no  rule  of  law,  no  statutory 
provision,  of  which  a  similar  thing  may  not  be  said,  i  The  bet- 
ter reason  seems  to  be  this,  that  a  part  performance  is  in  fact 
an  execution  of  the  contract,  but  an  imperfect  one,  and  needs 
the  interposition  of  the  court  to  compel  those  acts  which  are 
required  to  make  the  execution  complete,  and  as  beneficial  to 
the  plaintiff  as  it  should  be.  The  plaintiff  actually  asks,  not 
for  an  execution  of  the  contract,  but,  stating  that  it  has  been 
executed  in  a  wrong  and  imperfect  manner,  asks  that  those 
things  should  be  done  w^hich  this  imperfect  execution  requires 
in  order  to  make  it  that  which  the  parties  contemplated,  and 
the  justice  of  the  cause  requires,  (g-) 

(/)  Mitf.  PI.  265;  2  Story,  Eq.  Jur.  §  &  B.  23,  a  case  of  a  family  compromise, 
759.  And  Lord  Cranwort/i,  C.,  in  Mor-  acquiesced  in  for  a  considerable  period, 
gan  V.  Milman,  3  De  G.,  iVI.  &  G.  33,  In  a  case  whore  the  plaintiff  has  liiid  out 
assigned  this  as  the  ground  of  tlie  inter-  money,  or  otherwise  makes  out  a  case  of 
feronce  of  equity,  and  considered  it  to  be  part  performance,  the  court  will  endeavor 
extremely  doubtful  whether  the  principle  with  especial  earnestness  to  collect,  if  it 
was  applicable  to  the  case  where  a  parol  can,  what  tlie  terms  of  the  agreement 
contract  is  attempted  to  be  enforced  were,  although  the  plaintiff  has  failed 
against  a  remainder-man,  with  respect  to  to  establish  them  with  perfect  precisioc. 
which  see  also,  Lowry  v,  Dufferin,  1  Lord  Cottenham,  L.  C,  Mundy  v.  Jolliife, 
Irish  Eq.  281.  Sir  William  Grant,  in  5  Mylne  &  C.  177;  Butler  v.  Powis,  2 
Frame  c.  Dawson,  14  Ves.  386,  gave  the  CoUyer,  161.  Thus,  where  an  agreement 
following  definition  :  "  It  is  necessary,  for  a  lease  provided  that  the  rent  should 
therefore,  to  show  a  part  performance,  —  be  appointed  by  arbitrators,  and  they,  in 
that  is,  an  act  unequivocally  referring  to,  consequence  of  the  Landlord's  refusal  to 
and  resulting  from,  the  agreement,  and  enter  into  bonds  to  abide  by  the  award, 
isuch  that  the  party  would  suffer  an  injury  failed  to  fix  the  rent,  but  the  tenant, 
amounting  to  fraud  by  the  refusal  to  exe-  though  he  paid  no  rent,  went  into  posses- 
cute  that  agreement."  sion   and   made   expenditures   upon   the 

(<?)  See  Treat,  of  Eq.  Book  I.  ch.  3,  5  faith  of  the  .agreement,  on  a  bill  filed  by 

9 ;  and  also.  Stockley  v.  Stockley,  1  Ves.  the  tenant,  Sir    William    Grant,  M.    E., 


896  THE  LAW  OF  CONTRACTS.  [PAET  H. 

This  redson  would  perhaps  cover  a  great  number  of  cases  in 
which  specific  performance  of  contracts  avoided  by  the  Statute 
of  Frauds  has  been  decreed  on  the  ground  of  a  part  perform- 
ance ;  as  where  a  defendant  receives  the  land  delivered  to  him 
under  a  contract,  and  builds  upon  it ;  sells  his  own  homestead 
to  pay  for  the  new  one,  and  removes  his  family  to  it ;  or  by 
some  sacrifice  raises  money  to  pay  off  a  charge  upon  the  estate 
which  he  occupies  by  delivery  from  the  seller.  If  equity  goes 
further  than  this,  it  may  do  justice  between  any  two  parties  in 
any  particular  case  ;  but  it  is  in  danger  of  doing  for  them  ille- 
gal justice,  and  therefore  of  doing  injustice  to  the  whole  com- 
munity. 

Under  the  clause  in  the  4th  section  of  the  statute,  prohibiting 
any  action  to  be  brought  charging  any  person  upon  any  agree- 
ment made  in  consideration  of  marriage,  unless  the  agreement 
or  some  note  or  memorandum  thereof  be  in  writing  and  signed 
by  the  party  to  be  charged,  the  marriage  itself  is  not  a  part  per- 
formance of  the  contract,  to  take  it  out  of  the  statute,  (h) 

It  may  be  added,  that  there  are  in  the  books  many  instances 
in  which  equity  has  satisfied  the  justice  of  the  case  before  it,  in 


held,  that,  as  the  contract  was  in  part  per-  lady  ;    and  should  allow  her  dui'ing  her 

formed,  the  court  must  find  some  means  of  life  tlie  interest    tliereon    as    |iin-money; 

completing  the  execution,  and  it  was  re-  and  after  tlie  marriage  of  the  ])artics,  and 

fcrred  to   the    Master   to   ascertain   what  the  death,  first  of  the  wife  and  then  of  the 

rent  should  be  paid.     Gregory  u.  Mighell,  husband,  upon  a  bill  filed  by  the  admin- 

18  Vcs.  328.     See  Boardman  v.  Mosfyn,  istrator  of  tlie  wife  against  the  husband's 

6    Vea.    470,    471  ;    Attorney-General    v.  executor,    praying    tiiat    the    bond.-J,    &c. 

Day,  1  Ves.  Sen.  221  ;   Jackson  v.  Jack-  should    be  delivered   up  to  the  plaintiff 

son,  1  Smale  &  G.  184,  19  Eng.  L.  &  Eq.  (who,  apart  from  tlie  contract  in  question, 

546  ;  Maynell  v.  Surtces,  .31,  id.  475,  492,  was  entitled  to  them  under  the  laws  of  the 

by  the  Lord   Chancellor ;   Devonshire  v.  State    as    cboscs    in    action   not    reduced 

Eglin,  14  Beav.  530;  Robinson  u.  Kettle-  into  possession    by  the   husbaud),  it  was 

tas,  4  Edw.  Ch.  67.     And  in  Parkhurst  held  by  the  Court  of  Appeals,  reversing 

K.  Van  Cortlandt,  14  Johns.  15,  a  majority  the   decision    of  the    Chancellor    (3    Md. 

of  the  Court  of  Errors  of  New  York,  re-  Ch.    Dec.    119),    that  the    bill  should  !« 

versing  the  decision  of  Chancellor  Kent  dismissed.     Crane   o.  Gough,  4  Sid.  316. 

(1  Johns.  Ch.  273),  allowed  their  inclina-  The   contract   was   there   treated  as  one 

tions  to  find  the  terms  of  a  contract  in  a  which  had  been  executed  ;  and  the  court 

case  of  partial  performance  to  carry  tliera  refused  to  use  the  Statute  of  Frauds  as  an 

very  far.  engine  to  oust  the  defendant  from  the  po- 

(h)  JMontaeute  y.  Maxwell,  1  P.  Wms.  sition  which  he  was  considered  as  holding 

616.      See   Argenbright  v.  Campbell,   3  by  virtue  of  such  executed  contract.     An 

Hen.  &  M.  144.     But  where  by  a  parol  agreement  in   consideration   of  niairiago 

antenuptial    contract    it   was    agreed,  in  was  held  to  bo  taken  out  of  the  statute  by 

consideration  of  the  marriage,  that  the  in-  part  performance  in  Surcome  i'.  Pinni;;er, 

tended  husband  should  have  certain  bonds  3  Do  G.,  M.  &  G.  571    17  Eng.  L.  6c  Eq. 

und  other  securities,  the  property  of  the  212. 
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apparent  disregard  of  other  provisions  of  the  Statute  of  Frauds. 
Thus,  an  executor  having  promised  a  testator  to  pay  a  legacy, 
and  told  him  that  he  need  not  put  it  in  his  will,  was  held  to 
pay  it  himself,  (i)  But  even  law,  in  an  analogous  case,  has 
sustained  the  somewhat  equitable  action  of  assumpsit.  For 
when  a  testator  intended  to  provide  by  will  for  felling  timber 
to  raise  money  for  his  younger  childi-en,  and  his  eldest  son 
desired  him  not  to  disfigure  the  estate,  and  promised  to  pro- 
vide the  money  ;  after  the  death  of  the  father,  the  younger  child 
brought  an  action  of  assumpsit  against  the  heir,  and  it  was 
held,  that  it  could  be  maintained,  (j)  But  most  of  these 
cases  would  come  under  equity  jurisdiction  as  grounded  on 
fraud,  (k) 

Still  another  class  of  questions  arises  under  the  equity  juris- 
diction as  grounded  on  mistake.  Undoubtedly  equity  will  cor- 
rect a  mistaive  of  either  party,  if  it  be  material,  and  wotdd,  if 
known,  have  prevented  or  materially  varied  the  contract.  It 
will,  as  is  said,  "  reform  "  the  contract  and  enforce  it  as  re- 
formed. But  the  question  has  often  come  before  our  courts, 
whether  oral  evidence  can  be  received  to  show  the  mistalce,  and 
thereby  make  it  in  fact  a  new  contract,  when  an  oral  contract 
would  be  void  or  not  enforceable  by  the  Statute  of  Frauds. 
The  course  of  adjudication  is  not  uniform  on  this  point.  But 
while  it  cannot  be  denied  that  numerous  authorities  support  a 
disregard  of  the  statute  in  such  cases,  (I)  others  maintain  its 


(i)  Oldham  v.  Litchford,  2  Vern.  506  ;  proof,  not  only  of  the  fact  that  a  mistake 

Eeech  v.  Kennigate,  Ambl.  67.  has  been  committed,  and   that  the  con- 

(j)  Dutton   V.  Poole,   2   Lev.   210,   1  tract,   as   wi-itten,   does   not  express  thi? 

Vent  318.  intention  of  the  parties,  but  also  of  the 

{k)  Eeech   u.   Kennegal,   1  Ves.    Sen.  precise  stipulation  proposed  to  be  inserted, 

125.  or  other  correction  proposed  to  be  made- 

(/)  Gillespie   w.  .Moon,   2  Johns.    Ch.  Philpott  w.  Elliott,  4  Md.  Ch.  Dec,  273 ; 

5SR;   1    Story,   Eq.   §    161   and  note  ;   1  Hallv.  Cla^ett,  2  Md.  Ch.  Dec.  1.51.    And 

Grcenl.  Ev.  §  296,  a ;  Johnson,  C,  Phil-  the  court  will  not  interfere  to  reform  and 

pott    t'.   Elliott,  4   Md.   Ch.  Dec.   273  ;  enforce  a  contract,  where  the  mistake  is 

Moale  V.  Bnchanan,  11  Gill  &  J.  314,325,  the  result  of  the  plaintiff's  own  omission 

which,  however,  was  a  case  where  there  of  reasonable  vigilance,  and  fraud  is  not 

was  a  part  performance  of  the  contract ;  proved  upon  the  other  party.     Wood  v. 

and  this  is  a  distinction  to  which  impor-  Patterson,  4  Md.  Ch.  Dec.  335.     If  the 

tance  has  been  attached.    Coles  v.  Bowne,  contract  be  altogether  oral,  equity  cannot, 

10  Paige,   535.     See   Bellows  v.   Stone,  on  the  ground  of  a  supposed  jurisdiction 

14  N.  H.  201,  per  Parker,  C.  J.     But  in  to  reform  it,  proceed  first  to  rectify  it,  and 

jurisdictions  where  this  doctrine  is  enter-  then   to     enforce    specific    peifornianco  ; 

taiaed,  it  is  held,  that  there  must  be  clear  there  must  be  some  written  expression  of 
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authority,  (m)  We  should  say,  on  principle,  that  if  a  material 
part  of  a  contract  is  not  written,  that  contract  is  not  written ; 
and  if  it  be  one  which  the  statute  declares  of  no  force  unless 
written,  courts  of  equity  have  no  rightful  power  to  give  it 
force. 

Law  gives  no  relief  where  the  mistake  is  one  of  law,  or  one 
arising  from  ignorance  of  law.  This  is  well  settled.  It  was 
once  intimated  that  the  maxim,  "  ignorantia  leg-is  neminem  ex- 
cusat,"  applied  only  to  crimes  and  public  offences  ;  (n)  but  it  is 
now  universally  agreed  that  it  is  of  equal  force  in  civil  cases 
at  law.  (o)  Whether  this  rule  has  equal  force  in  equity  may 
not  be  quite  so  certain,  (p)  In  Ohio,  it  would  seem  that  equity 
gives  relief  in  mistakes  of  law,  where  law  would  not ;  (q)  and 
in  Kentucky,  (r)  and  Connecticut,  (s)  there  seems  to  be  a  dispo- 
sition to  give  relief  equally  in  mistakes  of  law  and  mistakes  of 
fact.  In  England,  at  least,  there  is  some  conflict,  {t)  But 
even  there  the  courts  of  equity  appear  now  to  adopt  this 
rule ;  (m)  and,  in  this  country,  the  high  authority  of  the  Supreme 
Court  of  the  United  States,  as  well  as  the  State  courts  gener- 
ally, may  be  regarded  as  having  conclusively  established  the 
rule,  (v)  subject,  perhaps,  to  some  quahfication  in  particular 
cases. 

A  contract  cannot,  in  general,  be  rescinded  for  an  innocent 
mistake,  if  the  rescission  wiU  work  an  injustice  to  either  party 

the  contract  to  satisfy  the  statute.   Johnson,  individuals.     King  u.  Doolittle,  1  Head. 

C,  Goii<:li  V.  Crane,  3  Md.  Cli.  Doc.  135.  77. 

(m)  Woollam  v.  Hearn,   7   Vfs.  219;  {p)  See  Northrop  v.  Graves,  19  Conn. 

Winch  V.  Winchester,    1  Ves.  &  B.  378;  548;  Ciilbreath  v.  Culbreatli,  7  Ga.  64. 

Clarke  v.  Grant,  14  Ves.  519;  HiLririnson  (ij)  McNiiughton  v.  Partridge,  11  Oliio, 

V.  Clowes,  15  Ves.  516.     (The  foreffoing  223. 

arc   judgments   of  Sir    William    Grant.)  (;■)  Ray  v.    Bank   of  Kentucky,  3  B. 

Rich  V.   Jackson,    6   Ves.    334,  note  per  Men.  510  ;  Gratz  p.  Redd,  4  B.  Mon.  178. 

Lord  Loughborough,  C.  ;  Clinan  v.  Cooke,  (s)  Northrop  (,'.  Graves,  19   Conn.  548. 

1  Sch.  &  L.  39.     Alderson,  B.,  Attorney-  {t)   Sec  cases  licforo  cited,  and  Bingham 

General  v.   Sitwell,  1  Younge  &  C,  Ex.  u.  Bingham,  1  Ves.  Sen.  126. 

583.  (h)   Stewart  v.  Stewart,  6  Clark   &  F. 

(n)  Lansdowne  D.  Lansdowne,  Mosely,  968;  Cholmondeley  v.  Clinton   2  Meriv. 

364,  2  Jacob  &  W.  205.  171,  233,  328;    Denys  v.   Shuckburgh,  4 

(o)   See  Lord  CoHen/ia^d's  remarks  upon  Yonnge  &  C.  Ex.  42. 

the  case  quoted  in  the  preceding  note,  in  (c)  Hunt   v.  Rousmaniere,  1  Pet.   15, 

Stewart  v.    Stewart,  6   Clark  &  F.   968.  8   Wheat.  211;    Heplmrn   v.  Dunlop,  10 

Thi,s  rule  is  limited,  however,  to  general  Wheat.  179,  195  ;  Shotwell  v.  Murray,  1 

public  laws  which  prescribe  a  rule  of  ac-  Johns.  Ch.  512,  515  ;  Lvon  v.  liichmond, 

tion  for  the  whole  community;  and  has  2   Johns.    Ch.    51;    Storrs   v.  Barker,  0 

no  application  to  special  acts  which  are  Johns.   Ch.   169;   Kenyon   v.   Wolty,  20 

intended  only  to  operate  upon  particular  Cal.  637. 
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or,  in  other  words,  if  both  parties  cannot  be  replaced  substan- 
tially in  their  former  condition,  (w) 

Mistake  as  to  foreign  laws,  or  those  of  another  State,  is  a 
mistake  of  fact,  (x)  The  mistake  of  law  of  an  agent,  in  pay- 
ing out  money  without  the  special  direction  of  his  principal, 
has  been  held  to  be  no  bar  to  a  recovery  by  the  principal,  {y) 

Some  disposition  has  been  manifested  to  give  relief  for  mis- 
take of  law,  which  would  fee  withheld  if  there  were  only  an 
ignorance  of  it.  (a)  We  doubt  whether  this  distinction  will  be 
found  of  much  use. 

A  contract  entered  into  under  the  supposition  that  the  la\^• 
affecting  it  was  in  accordance  with  a  previous  decision  upon  a 
similar  state  of  facts,  wiU  not  be  set  aside  because  of  a  subse- 
quent decision  by  the  same  court  overruling  the  former  one, 
and  declaring  a  different  rule  on  the  subject,  {b} 

Courts  of  law,  as  well  as  of  equity,  give  relief  where  there  is 
a  mistake  both  of  law  and  of  fact ;  that  is,  one  who  is  injured 
by  his  mistake  of  fact,  does  not  lose  his  remedy  by  having  mis- 
taken the  law  also,  (c) 


SECTION     VI. 

OF   COMPENSATION. 

The  doctrine  of  compensation  often  comes  before  courts  of 
equity,  and  the  various  questions  to  which  it  gives  rise  have 
been  very  variously  decided.  Much  uncertainty  hangs  over 
many  of  them  at  this  moment.  The  most  usual  form  in  which 
this  subject  is  presented  is  where  there  is  a  contract  for  the  sale 
of  an  estate,  and  it  cannot  be  carried  into  exact  execution  by 


(w)  Martin   v.    McCormick,   4    Sandf.  (y)  United  States  v.  Bartlett,  Daveis,  9 

386.  («)   Champlin    v.    Laytin,    18    Wend 

{x)  Banic  of  Chillicothe   v.  Dod<re,   8  407  ;  Hall  v.  Reed,  2  Barb.  Ch.  500. 

Barb.  233  ;  Merchants  Bank  v.  Spalding,  (6)  Kenyon  v.  Welty,  20  Cal.  637. 

12  Barb.  302  ;  Leslie  v.  Baillie,  2  Younge  (c)  Williams  a    Bartholomew,  1  B.  & 

&  C.   Ch.    91 ;     King   v.    Doolittle,    I  P.  326. 
Head.  77. 
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reason  of  some  change  or  mistake  about  it,  and  specific  per- 
formance is  decreed  with  compensation  to  the  party  who  would 
otherwise  lose  by  the  change  or  mistake,  {d)  At  law  it  is  diffi- 
cult to  adjust  the  damages  to  such  circumstances,  or,  indeed,  in 
many  of  these  cases,  to  maintain  the  action,  (e)  So,  at  least,  it 
is  said,  and  undoubtedly  is,  at  common  law;  but  in  some 
States  a  jury  may  find  conditional  damages  to  be  released  on 
specific  performance  of  a  contract,  (/)  nor  are  we  aware  of  any 
inherent  difficulty  in  this.  In  equity,  at  this  time,  the  amount 
of  this  compensation  is  often  ascertained  by  a  jury,  on  an  issue 
framed  for  that  purpose ;  and  formerly,  it  is  said,  this  was 
almost  always  done,  {g)  instead  of  referring  the  case,  as  is 
more  usual  now,  to  a  master.  (A) 

It  is  now  generally  admitted,  that  if  the  defect  or  diminution 
or  incapacity  is  large  and  substantial,  compensation  cannot  be 
made  for  it,  and  it  is  good  ground  for  withholding  a  decree  for 
performance,  {i)  It  should  seem,  therefore,  that  only  when  the 
substance  of  the  agreement  can  be  fully  executed,  and  only 
when  a  comparatively  trifling  adjustment  is  needed  to  satisfy 
the  equities  of  the  case,  that  compensation  can  be  made,  [j) 

But  this  rule,  if  it  be  a  rule,  is  very  liberally  construed. 

So  also,  it  is  said  that  compensation  is  not  damages,  but 
niust  be  carefully  discriminated  from  them,  (k)  But  it  is  not 
easy  to  understand  this  rule  very  clearly.     If  it  is  meant  that 

(d)  Hill !).  Bucjdey,  17  Ves.  401.  For  stipulated  that  the  compensation  for  errors 
the  circiTmstances  wliich  may  entitle  a  de-  in  the  description  of  the  property  shall  be 
fendant  to  compensation,  thou!,'h  not  suf-  estimated  hy  arbitration,  upon  their  fail- 
ficent  to  eiialile  him  to  refuse  a  specific  ure  to  jiet  it  settled  in  that  manner,  the 
poi-fonnance,   see   tlie   judgment   of    Sir  court  will  settle  it  by  reference  to  the  mas- 

William  (Jixmt,  M.  K.,  Dyer  v,  Harjjrave,  ter.     Leslie  v.  Tompson,  9  Hare,  26S,  3 

10  Ves.   50G,  where  it  was  held,  that  a  Eng.  L.  &  Eq.  171. 

vendee  cannot  obtain  compensation  for  a  [i]  Peers  v.  Lambert,  7  Beav.  546.  A 
defect  which  ho  knew,  or  from  its  evident  want  of  title  to  209  acres,  out  of  698,  was 
character  must  be  presumed  to  have  held  to  be  too  great  a  deficiency  to  be  sup- 
known,  to  exist,  notwithstanding  it  was  plied  by  compensation,  although  the  par- 
represented  by  the  vendor  not  to  e.\ist.  eel  of  209  acres  was  separated  by  a  public 

(e)  Lord  A/vayilei/,  C.  J.,  Johnson  v.  road  from  the  residue,  and  all  the  build- 
Johnson,  3  B.  &  P.  169,  170.  ings   were    on    the    latter.      Jackson   v. 

(/)  At  least,  such  has  been  the  practice  Ligon,  3  Leigh,  161. 

in  Pennsylvania,  Gibson,  0.  J.,  Decamp  ( /)  Shackleton  u.  Sutcliffe,  1  De  6.  & 

V.  Feay,  5  8.  &  R.  328;   Couller,  J,,  Hau-  S.  609. 

berger"  u.   Koot,  .5  Barr,  112;  Kribbs   v.  (k)  See  White  v.  Cuddon,  8  Clark  & 

Downing,  25  Penn.  St.  399.  F.  792.     Lord  Brooke  v.  Eounthwaite,  5 

(y)  1  Fonb.  Eq.  eh.  3,  §  8,  note  {!>).  Hare,  298. 

(«)  And  if  the  parties  have  themselves 
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compensation  is  made  only  where  it  can  be  exactly  ascertained 
and  proportioned,  and  not  estimated  in  general  as  damages  often 
are,  numerous  cases  contradict  this.  Formerly  a  purchaser  has 
been  compelled  to  take  an  estate  which  was  liable  to  an  uncer- 
tain and  nearly  contingent  diminution  or  charge,  with  a  com- 
pensation for  this  possibility,  but  it  seems  now  to  be  admitted 
that  these  cases  were  erroneous,  (l) 

It  is  settled,  also,  that  no  purchaser  is  bound  to  take  another 
thing  —  one  different  in  nature  —  from  that  he  bargained  for ;  (m) 
as  not  a  lease  for  an  underlease,  or  vice  versa,  (n)  nor  a  life- 
estate  instead  of  a  fee ;  (o)  nor  an  estate  in  reversion  instead  of 
one  in  possession,  (p) 

If  a  purchaser  find  that  he  cannot  have  the  estate  he  bar- 
gained for  without  a  considerable  deduction  from  it,  he  may 
insist  on  this,  and  on  being  allowed  adequate  compensation,  (q) 


(I)  A  purchaser  will  not  be  compelled 
to  accept  an  indemnity  as  compensation. 
Balmanno  v.  Lumley,  1  Vcs.  &  B.  22-1- ; 
Fildes  V.  Hooker,  3  Madd.  193.  In  the 
latter  case,  the  Vice-Chancellor  noticed  a 
distinction  between  a  risk  going-  to  the 
very  estate  in  the  land,  and  therefore  put- 
ting in  jeopardy  the  specitio  subject  of  the 
contract ;  in  which  case  he  held  it  to  be 
clear,  that  the  acceptance  of  an  indemnity 
would  not  be  required ;  and  the  case  where 
a  good  title  can  be  made,  but  it  is  subject 
to  a  pecuniary  charge ;  and  he  stated  that 
in  cases  of  the  latter  kind  a  court  of  equity 
had  compelled  a  specific  performance  of 
the  contract  upon  security  against  the 
charge.  Though  even  that  course,  he 
said,  might  have  been  questionable,  as  im- 
posing, at  all  events,  a  considerable  degree 
of  trouble  upon  a  purchaser,  to  which  he 
had  not  subjected  himself  by  the  terms 
of  his  contract.  Neither  can  a  vendor,  as 
it  seems,  be  compelled  to  give  an  indemnity. 
In  Balmanno  w.  Lumley,  1  Ves.  &  B. 
225  (which  was  an  application  by  a  ven- 
dor), Lord  Eldon,  C,  said  "he  did  not 
apprehend  the  court  could  compel  the 
purchaser  to  take  an  indemnity,  or  the 
vendor  to  give  it."  And  in  Aylett  v.  Ash- 
ton,  1  Mylne  &  C.  114,  it  was  held,  that  an 
indemnity  could  not  be  requii-ed.  And 
see  Paton  v.  Brebner,  1  Bligh,  66,  67. 
But  Lord  Ekion  himself  had  decreed  an 
indemnity  in  Milligan  v.  Cooke,  16  Ves. 
13,  and  wliether  the  explanation  of  that 
case,  suggested  in  the  note  in  1  Bligh,  67, 
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be  supported  by  the  facts,  qucere.  Lord 
St.  Leonards,  whose  opinion  appears  to  be 
that  an  indemnity  cannot  he  required  in 
any  case,  has  questioned  the  propriety  of 
tlie  decree  in  Milligan  v.  Cooke,  1  Sugd. 
V.  &P.  ch.  7,  I)  1,  p.  35. 

(m)  Drewe  v.  Corp,  9  Ves.  368 ;  Halsev 
V.  Grant,  13  Ves.  77,  79;  Binks  v.  Lord 
Rokeby,  2  Swanst.  222,  An  agreement 
to  convey  ten  lots  is  not  satisfied  by  a 
tender  of  eight  lots  and  tlie  undivided 
half  of  four  other  lots.  Roy  v.  Willink, 
4  Sandf.  Ch.  525. 

(n)  A  purchaser  who  has  contracted  for 
an  assignment  of  a  term  of  ninety-nine 
years,  will  not  bo  compelled  to  accept  an 
underlease  for  a  term  of  the  same  length, 
wanting  three  days,  although  the  contract 
of  sale  contains  a  provision  that  any  error 
or  misstatement  of  the  property  or  term  of 
years,  shall  not  vitiate  the  sale  bnt  shall  be 
the  subject  of  compensation,  and  although 
compensation  be  tendered ;  for  no  under- 
lease is  substantially  the  same  thing  as  an 
assignment  of  the  original  term.  Made- 
ley  V.  Booth,  2  De  G.  &  S,  718 ;  1  Sugd. 
V.  &  P.  ch.  7,  sect.  1,  p.  10. 

(o)  A  party  who  has  agreed  to  purchase 
a  freehold  estate,  cannot  be  compelled  to 
take  a  leasehold,  no  matter  bow  long  the 
term.  Drewe  v.  Corp,  9  Ves.  368.  And 
see  Wright  v.  Howard,  1  Sim.  &  S.  190. 

(p)  Collier  V.  Jenkins,  Younge,  295. 

(7)  Wood  V.  Griffith,  1  Swanst.  54; 
Mortloek  v.  Bnller,  10  Ves.  .115  ;  Mestaet 
u.  Gillespie,  11  Ves.  640;  Paton  r.  Rog- 
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But  a  seller  could  not  insist  that  a  purchaser  should  take  an 
estate,  with  an  equally  large  diminution,  although  he  offered  an 
adequate  deduction  from  the  price,  (r)  The  reason  is  obvious. 
In  the  first  case  the  plaintiff  stands  ready  to  perform  his  part  of 
the  contract.  In  the  other,  the  plaintiff  says  he  cannot  perform 
his  part,  but  demands  performance  from  the  defendant.  In 
most  cases  the  defendant  stands  in  a  more  favorable  position 
before  the  court  than  a  plaintiff  who  seeks  for  specific  perform- 
ance. That  is,  it  requires  a  less  weight  of  objection  to  induce 
a  court  to  withhold  this  relief,  than  of  favorable  circumstance 
or  reason  to  persuade  them  to  grant  it. 

As  there  is  a  rule  at  law  for  the  construction  of  a  contract, 
that  it  should  be  established  rather  than  defeated,  so  equity, 
it  is  said,  desires  not  forfeiture,  but  compensation,  (s)  And 
therefore,  specific  performance  will  be  decreed,  either  with  a 
modification  of  the  bargain,  or  with  compensation,  provided 
neither  be  carried  so  far  as  to  substitute  a  new  contract  for  that 
which  the  parties  made,  (t) 

Upon  still  another  question  the  authorities,  as  yet,  are  much 
divided.  It  is,  whether  a  court  of  equity  will  hold  jurisdiction 
of  a  case,  merely  to  make  compensation  to  an  injured  party, 
where  it  cannot  give  specific  performance.  In  other  words,  is 
compensation  within  the  power  of  equity  only  as  an  incident  of, 
or  as  collateral  to,  a  specific  performance  which  would  otherwise 
be  inequitable,  or  can  it  decree  compensation  by  itself,  without 
reference  to  specific  performance  ?  It  is  not  to  be  denied,  that 
high  authorities,  including  the  Supreme  Court  of  the  United 
States,  appear  to  hold  that  a  court  of  equity  has  this  distinct 
and  independent  power  of  conpensation.  (m)     But  it  seems  to 


«rp,  1  Vcs.  &  B.  352  ;  NcUliorpe  v.  Hoi-  in  the  property,  would  be  prejudiced  there- 
pate,  1  Collver,  203  ;  Milli]jan  v.  Cooke,  by.     Tliomas  t).  llering,  1  Keen,  729. 
16  Ves.  1  ;  Seaman  v.  Vawdrey,  16  Ves.         (?•)  See  the  cases  in  the  preceding  note. 
390;  Painter  r.  Newby,  11  Hare,  26,  nom.         (.s)  Page  o.  Broom,  4  Euss.  6,  2  Russ. 
Ncwliy  V.  Paynter,  19'  Eng.  L.   &  Eq.  68,  &  M.  2U. 

before  Wood!^Y.  C  ,  affirmed  22  Law  J.  (()  Halsey  v.  Grant,  13  Ves.  77,  79; 
N,  s.  ("h.  85.  See  .also,  Waters  ii.  Tra-  King  v.  Bar'deau,  6  Johns.  Ch.  38 ;  Moras 
vis,  9  .Johns.  4.50;  see  Ketcljum  i'.  Stout,  t-.  Elmendorf,  11  Paige,  277. 
20  Ohio,  453.  But  the  court  may  refuse  (ii)  Pratt  v.  Law,  9  Cranch,  494  ;  Phil- 
a  cy  jires  execution  of  an  agreement  to  sell  lips  v.  Thompson,  1  Johns.  Cli.  131  (corn- 
land  in  which  the  vendor  has  a  limited  pare  Woodcock  v.  Bennet,  1  Cowen,  711, 
estate  only,  if  the  third  parties  interested  756) ;   Payne  v.  Graves,   5   Leigli,   561 ; 
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US  rather  a  departure  from  the  best-established  principles  of 
equity  jurisprudence ;  and,  indeed,  to  tend  to  the  confusion  of 
the  distinction  between  equity  and  law,  by  taking  away  all 
limit  to  equity.  We  are  unable  to  see  how  compensation  in 
such  a  case  is  any  thing  else  than  damages,  {v)  Judge  Story, 
who  admits  that  the  cases  of  this  kind  have  been  pushed  quite 
too  far,  supposes  one,  in  illustration  of  a  class,  in  which,  as  he 
says,  "there  seems  to  be  a  just  foundation  for  the  exercise 
of  equity  jurisdiction."  (w)  It  is  where  one  who  has  orally  bar- 
gained away  an  estate,  conveyed  a  part,  and  sold  the  rest  for 
value  to  a  buyer  ignorant  of  the  first  sale,  and  innocent  of  the 
ftaud,  and  the  first  buyer  cannot  have  specific  conveyance,  but 
prays  for  compensation.  Here,  however,  if  the  circumstances 
of  the  case  permitted  an  action  for  the  fraud,  damages  would 
be  recoverable  at  law,  and  would  be  measured  there  as  in 
equity.  And  if  the  action  could  not  be  sustained,  or  damages 
could  not  be  recovered,  it  would  present  the  simple  case  of  a 
party,  who  has  wholly  neglected  the  wise  and  plain  and  well- 
known  rules  of  law  for  the  prevention  of  fraud,  and  finds  that 
the  law  gives  him  no  indemnification  for  the  loss  he  has  brought 
upon  himself.  Nor  do  we  see  any  distinct  principle  which 
would  justify  equity  relief  in  such  a  case,  which  would  not  give 
it  as  well  in  every  case  where  the  buyer  of  a  house  was  cheat- 
ed ;  cases  in  which,  says  Lord  Chief  Baron  Alexander,  "  no  one, 
I  apprehend,  ever  thought  of  filing  a  bill  in  equity."  (x) 

Johnston  v.  Glancy,  4  Blackf.  94 ;  Eock-  Ham    Grant,  M.  E.,  Blore   v.   Sutton,   3 

well  u.  Lawrence,  2  Halst.  Ch.  190.   Aday  Meriv.   248;    Greenaway   v.   Adams,  12 

1).  Echols,  18  Ala.  353  ;  2  Story,  Eq.  Jur.  Ves.   401,   402;    Todd   u.  Gee,   17  Ves. 

§  798,  and  note  I .     But  compare  id.  §  799.  278;  Woodcock  w.  Bennet,  1  Cowen,  711. 

See  Bowie  /;.  Stonestreet,  6  Md.  418.  (But   see  Clinan  ;;.  Cooke,  I  Sch.  &  L. 

iv)  And  see  Todd  v.  Gee,  17  Ves.  278.;  25 ;  Sainsbury  v.  Jones,  5  Mylne  &  C.  3, 

Gwillim  V.  Stone,  14  Ves.  128;  Clinan  ;;.  2  Beav.  465.)     And  it  has  been  held  to 

Cooke,  1  Sch.  &  L.  25  ;  Newhara  v.  May,  make  no  difference  whether  the  disabling 

13  Price,  749 ;    Clarke  v.  Eochester,  &c.  act  of  the  defendant  be  done  before  or 

Eailroad'Co.  18  Barb.  356.  after  the  commencement  of  the  suit.     An- 

(»)  2  Story,  Eq.  Jur.  ^  798.     See  Morss  drews  l-.  Brown,  3  Cush.  130.     Whether 

V.  Elmocdorf,'ll  Vnh^e,  277,  288.  the  plaintiff's  claim   to   compensation   in 

'  Ix)  Newha'm   v.    May,  13   Price,   752.  such  case  is  affected,  if  he  had  knowledge 

But  it  seems  compensation  may  be  given  when  he  filed  his  bill,  that  a  specific  per- 

where  there  would  have  been  a  case  proper  formance    was    impossible,    quaire.      See 

for  a  specific  performance,  but  for  the  con-  Hatch  v.  Cobb,  4  Johns.  Ch.  560.    Wilde, 

duct  of  the  defendant  in  wilfully  disabling  J.,  3  Cash.  135.     See  Sainsbury  v.  Jones, 

himself   from    performing    his    contract,  ubi  sup. 
Denton  v.  Stewart,  1  Cox,  258 ;  Sir  Wil- 
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SECTION   VII. 

OP    IMPOSSIBILITY   AND    OTHER   DEFENCES. 

Impossibility  of  either  of  three  kinds  may  prevent  a  decree 
for  specific  performance.  If  the  court  cannot  enforce  their  own 
decree,  this  is  a  reason  for  not  issuing  one.  (y)  For  example, 
if  the  manager  of  a  theatre  asks  a  court  to  compel  an  actor  to 
execute  his  agreement  to  play  for  him,  the  court  cannot  then 
tell  in  what  manner  he  is  to  play  the  part,  and  this  is  of  the 
essence  of  the  bargain,  (z) 

But  the  impossibility  may  be  on  the  part  of  the  defendant,  (a) 


{y}  Baldwin  v.  Society  for  Diffusing 
Useful  Knowledg-e,  9  Sim'.  393  ;  Clarke  c. 
Trice,  2  Willson,  Cti.  157  ;  Gervais  v.  Ed- 
wards, 2  Drury  &  W.  80,  1  Con.  &  L. 
242,  was  an  application  for  tlie  specific 
performance  of  an  a<>rcement  between  tiie 
plaintiff  and  defendant  for  the  straighten- 
ing of  a  winding  river  which  divided  their 
lands ;  which  agreement,  besides  providing 
for  a  mutual  compensation  for  soil  taken 
from  one  or  the  other  by  the  new  cut, 
stipulated  for  the  adjustment  and  compen- 
sation of  certain  contingent  damages 
which  might  be  thereafter  occasioned. 
The  plaintiff  in  his  bill  waived  his  own 
right  to  compensation  for  the  future  and 
contingent  damage,  but  it  was  held,  that 
the  other  provision  for  the  benefit  of  the 
defendant  {which  it  was  not  possible  for 
the  plaintiff  so  to  get  rid  of),  was  an  in- 
vincible obstacle  to  the  specific  enforce- 
ment of  the  contract.  The  observations  of 
the  Chancellor  {Sugden)  are  very  instruc- 
tive :  "As  far  as  the  merits  of  the  case  go, 
I  would  decree  the  specific  execution  of 
this  contract ;  but  I  do  not  see  how  it  is 
possible.  If  I  execute  it  at  all,  I  must 
execute  it  in  toto ;  and  how  can  I  execute 
it  prospectively  ■?  The  court  acts  only  on 
the  principle  of  executing  it  in  specie,  and 
in  the  very  terms  in  which  it  has  been 
made ;  therefore,  when  you  come  to  the 
specific  execution  of  a  contract  containing 
many  particular.^,  you  must  see  that  it  is 
])Ossible  to  execute  it  effectually.  The 
court   cannot   say,   that   when    an   event 


arises  hereafter,  it  will  then  execute  it. 
In  the  case  of  a  decree  for  the  execution 
of  a  contract  for  the  sale  of  timber,  it  is  no 
objection  that  it  is  to  be  cut  at  intervals  , 
that  is  certain,  and  the  mere  delay  will  not 
prevent  the  court  from  executing  it ;  there 
the  agreement  is  executed  in  specie ;  the 
court  decrees  to  one,  the  very  timber  con- 
tracted for,  to  the  other,  the  very  price. 
If  I  am  called  on  now  to  execute  this 
agreement,  I  can  only  specifically  exe- 
cute a  portion,  whereas  I  am  bound  to 
execute  it  all."  After  distinguishing  the 
case  of  an  agreement  for  a  covenant  for  a 
thing  to  be  done  thereafter,  which  can  be 
specifically  executed  by  the  making  of  the 
covenant,  from  a  case  like  the  present,  of 
an  agreement  to  do  the  thing  itself  when 
the  contingency  shall  give  occasion  for  it, 
his  lordship  added  :  "  No  precedent  has 
been  cited  :  but,  indeed,  none  is  necessary. 
It  is  a  question  of  principle  ;  and  I  am 
clearly  of  opinion,  that  if  I  gave  a  decreo 
now,  it  would  not  be  a  specific  execution 
of  the  contract,  but  only  a  declaration  that 
there  ought  to  be  a  specific  execution  of  it 
hereafter.  I  must  therefore  leave  the 
plaintiff  to  his  remedy  at  law."  1  Con. 
&  L.  244,  24.1. 

{z)  De  Rivafinoli  v.  Corsetti,  4  Paige, 
264.     But  see  ante,  p.  375,  note  (;)). 

(a)  As  where  the  defendant  has  con- 
tracted that  a  third  party  shall  do  some 
act  which  such  third  party  refuses  to  do. 
See  Thornbury  l\  Bevill,  1  Younge  &  C, 
Ch.    564.      If    the    contract   particuliirij 
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We  have  considered  elsewhere  when  an  impossibility  of  this 
kind  is  a  sufficient  defence  to  an  action  at  law  for  damages,  (b) 
But  it  is  obvious  that  an  impossibility,  which  is  wholly  the  fault 
of  the  defendant,  and  would  not  operate  as  any  defence  at  law, 
might  still  suffice  to  prevent  a  decree  for  specific  performance. 
For  if  such  a  decree  issued,  it  could  only  end  in  money  com- 
pensation, or  in  a  mere  punishment  of  the  defendant,  which 
would  be  useless  to  the  plaintiff;  but  costs  would  probably  be 
given  to  a  plaintifF"in  such  a  case,  if  specific  performance  were 
denied.  Neither  would  specific  performance  be  decreed  when 
the  defendant  can  do  the  thing  but  only  by  a  violation  of 
law ;  (c)  hence  a  vendor  will  not  be  ordered  to  make  sale  of  a 


provide  that  some  act  of  the  other  party, 
the  parties  jointly  ov  a  third  party,  or 
some  other  event,  shall  be  tlie  foundation 
for  what  the  defendant  is  to  do,  then  if 
such  act  or  event  have  not  occurred  or 
been  done,  the  defendant  (not  having  been 
in  fault  in  the  matter)  will  not  in  general 
be  compelled  to  perform  the  contract. 
Thus,  if  vendor  and  vendee  have  stipulated 
that  the  price  shall  be  ascertained  by  arbi- 
tration, whether  by  a  particular  arbitrator 
or  by  arbitration  generally,  in  such  case  if 
tlie  arbitration  do  not  proceed  as  agreed, 
and  the  price  is  not  ascertained  according 
to  the  mode  in  which  the  parties  have 
stipulated,  equity  has  no  right  to  make  a 
diiferent  contract  from  that  which  the 
parties  have  entered  into,  and  ascertain  it 
for  them  in  some  different  mode.  Lord 
Omnworth,  C,  Morgan  v.  Milman,  3  De 
G.,  M.  &  G.  34,  35  ;  South  Wales  Rail- 
way Co.  V.  Wythes,  1  K,  &  J.  186,  31 
Eng.  L.  &  Eq.  226,  5  De  G.,  M.  &  G.  880. 
And  see  Milnes  v.  Gery,  14  Ves.  400; 
Blundell  v.  Brettargh,  17  Ves.  232  ;  Gour- 
lay  V.  The  Duke  of  Somerset,  19  id.  429. 
Compare  Gregory  v.  Mighell,  18  id.  328  ; 
and  other  cases  of  the  same  class  cited 
ante,  p.  395,  n.  [g).  In  Morgan  v.  Mill- 
man  there  was  an  agreement  between  A 
and  B,  that  B  should  pay  A  for  certain 
lands  undertaken  to  be  sold  under  a  power, 
a  compensation  to  be  settled  by  arbitra- 
tion, or  in  another  specified  mode  as  A 
should  determine;  and  A  having  died 
without  appointing  an  arbitrator,  liis  ex- 
ecutor filed  a  bill  against  the  remainder- 
man and  B,  for  a  conveyance  of  the  land 
to  B,  and  completion  of  the  contract ;  and 
opp>n  this  state  of  facts,  making  a  some- 


what different  case  from  the  simple  one  of 
vendor  and  vendee,  the  Lord  Chancellor 
said  :  "  It  is  quite  clear  that  the  only  point 
remaining  in  doubt,  namely,  the  amount 
of  the  purchase-money,  never  was  ascer- 
tained by  either  of  the  modes  which  were 
pointed  out.  It  has  been  suggested  that 
that  was  immaterial ;  that  the  court  may 
ascertain  it,  or  that  some  other  step  may 
be  taken  different  from  that  which  the  par- 
ties stipulated  as  the  mode  of  ascertaining 
what  the  amount  of  the  purchase-money 
should  he.  I  confess  that  upon  principle 
as  well  as  upon  authority,  tlie  court  can- 
not licre,  as  it  seems  to  me,  take  upon  it- 
self to  do  that ;  if  indeed  there  had  been 
an  agreement  that  the  price  should  be  that 
which  was  to  be  ascertained  by  a  fair  val- 
uation, then  the  court  might  interfere." 
See  the  judgment  of  Wigram,  V.  C, 
Downs  V.  Collins,  6  Hare,  43.3,  437  ;  Fred- 
erick V.  Coxwell,  3  Younge  &  J.  514. 
Where  a  literal  performance  is  impossible, 
or  would  not,  owing  to  a  change  of  cir- 
cumstances, accomplish  the  object  of  the 
agreement,  equity  will  sometimes  give  re- 
lief in  some  other  manner  as  near  as  pos- 
sible to  that  originally  stipulated  for. 
Thomas  v.  Vonkapff,  6  Gill  &  J.  372,  It 
seems  that  in  the  absence  of  special  cir- 
cumstances, a  party  cannot  be  let  off  from 
his  contract  to  purchase  one  estate  bo- 
cause  of  his  inability  to  complete  a  con- 
tract he  had  entered  into  with  the  vendor 
at  the  same  time  for  the  sale  of  another 
estate.  Croome  u.  Lediard,  2  Mylne  & 
K.  260. 

(h)  Ante,  ch.  III.  sect.  2. 

(c)  In  the  language  of  Lord  Redesdale, 
to   entitle  the  plaintiff  to  a  specific  per- 
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tiling,  or  give  a  deed  of  land  when  he  has  no  legal  title,  (d)  But 
5f  there  be  the  strictest  impossibility  that  the  party  himself 
should  do  the  thing,  —  as  if  he  be  dead,  —  but  there  are  those 
who  could  do  it  and  should  as  his  representatives,  there  are 
many  cases  in  which  they  are  required  to  do  it. 

It  is  obvious  that  an  agreement  to  make  a  certain  disposition 
of  property  by  last  will,  is  one  which,  strictly  speaking,  is  not 
capable  of  a  specific  execution  —  not  in  the  party's  lifetime, 
because  any  testamentary  instrument  is  by  its  nature  revocable  ; 
and  after  his  death  it  is  no  longer  possible  to  make  his  last  will. 
Yet  it  has  been  held  to  be  within  the  jurisdiction  of  equity  to 
do  what  is  equivalent  to  a  specific  performance  of  such  an 
agreement,  by  requiring  those  upon  whom  the  legal  title  has 
descended  to  convey  the  property  in  accordance  with  its 
terms,  (e)  And  the  court  will  not  allow  this  post  mortem  rem- 
edy to  be  defeated  by  any  devise,  or  conveyance  in  the  lifetime 
inconsistent  with  the  agreement,  unless  indeed  rights  of  pur- 
chasers deserving  of  protection  should  intervene.  (/)     But  if 


formance,  he  must  show,  tliat  in  seeking 
the  perfoi'inance  he  does  not  call  upon  the 
other  party  to  do  an  act  which  he  is  not 
lawfully  competent  to  do.  Harnett  v. 
Yeildirig,  2  Sch.  &  L.  554;  Wood  v. 
Griffith,  1  Swanst.  55  ;  R^ars  u.  City  of 
Boston,  16  Pick.  .'^57.  A  trustee  will  not 
be  compelled  to  commit  a  hreach  of  tru^t. 
Bridger  v.  Eiie,  1  Jacob  &  W  74 ; 
White  V.  Cuddon,  8  Clark  &  F.  766; 
■  Mortlock  V.  Bnller,  10  Vcs.  292;  Bell- 
ringer  V.  Blayravc,  1  Do  G.  &  S.  6.3. 
No  matter  how  fair  the  conduct  of  the 
other  party  may  have  been.  Ord  i'.  Nod, 
5  Madd.  4.38.  Unless  under  special  cir- 
cumstances a  party  will  not  be  compelled 
to  do  an  act  which  would  exjiose  him  to 
a  forfeiture.  Feacock  v.  Penson,  11  Beav. 
.355. 

((/)  Maiden  K.  Fyson.  9  Beav.  347.  In 
such  cases  the  rule  is  to  dismiss  the  bill, 
but  without  costs.     Id. 

(e)  Brinker  v.  Brinker,  7  Barr.  53  ;  Gib- 
son, C.  J.,  McClure  v.  McClure,  1  id.  378  ; 
liot}ers,J.,  Logan  v.  McGinnis,  12  Penn. 
St.'  32  ;  MundorfF  v.  Kilboum,  4  Md.  459, 
463.  And  see  the  cases  in  the  next  note, 
and  Scully  v.  Scully,  Sugden,  Law  of 
Property,  in  House  of  Lords,  104.  A  con- 
trary doctrine  was  declared  in  Stafford 
II.  Bartholojnew,  2  Cart.  (Ind.),  153.     See 


Harder  v.  Harder,  2  Sandf.  CTi.  17;  Car- 
lisle u.  Fleming,  1  Harring.  (Del.),421.  It 
has  been  held,  that  a  will  made  in  pni-sn- 
ancc  of  the  agreement,  may,  in  the  event 
of  its  failing  to  operate  as  a  will,  serve  as 
a  memorandum  of  the  agreement  within 
the  statute  of  frauds  ;  and  that  if  it  be  lost, 
its  contents,  as  such  memorandum,  maybe 
proved  by  parol.  Brinker  v.  Brinker,  7 
Barr,  55.  See  Row.an's  Appeal,  25  Penn. 
St.  294. 

{  f)  In  the  case  of  a  covenant  (such  as 
appears  to  be  quite  usual  in  English  fam- 
ily settlements),  that  the  covenantee  shall, 
at  the  death  of  the  covenantor,  receive  by 
his  will  a  certain  proportion  of  the  real  or 
personal  estate  (as  the  case  may  be)  of 
which  he  shall  die  seised  or  possessed  ;  it 
is  held,  that  while  it  is  in  the  power  of  the 
covenantor,  by  conveyance  operating  in 
his  lifetime,  to  dispose  of  his  whole  interest 
in  the  property  or  any  part  of  it,  he  can- 
not convey  it  away  in  violation  of  the 
agreement,  either  by  any  testamentary  act, 
or  any  act  which,  though  not  testamentary 
in  form,  is  so  in  effect;  if.therefore,  he  make 
ji  conveyance  in  which  he  retains  a  right 
of  control  over  the  property,  or  reserves 
to  himself  a  life-estate  (or  perhaps  even  a 
less  interest),  such  conveyance,  being  a 
fraud   upon   his   agreement,   may  be    set 
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one  contracts  to  devise,  and  during  his  life  conveys  the  land 
away,  equity  sometimes  requires  his  representatives  to  make 
full  compensation.  As  a  general  rule,  it  may  be  said,  that 
where  a  specific  performance  would  be  decreed  as  between  the 
original  parties  to  a  contract,  it  will  be  decreed  as  between  all 
who  claim  under  them,  unless  new  and  intervening  equities 
would  make  the  decree  operate  injustice  towards  these  par- 
ties, (g)  Tn  some  of  the  United  States  the  specific  performance 
of  a  contract  of  a  deceased  party  is  provided  for  by  statute. 
But  we  suppose  that  every  court  having  equity  powers  must  be 
able  to  do  this. 

An  impossibility  of  performing  the  contract  is  to  be  distin- 
guished from  an  impossibility  of  making  that  use  of  the  consid- 
eration which  was  contemplated  at  the  time  the  contract  was 
made.  For  this  latter  impossibility  is  not  necessarily  a  good 
defence  against  a  prayer  for  specific  performance.  (A) 

The  third  kind  of  impossibility  is  that  which  operates  through 
the  necessary  requirement  in  equity  of  a  fair  and  equal  mu- 
tuality, (i)  If,  therefore,  the  plaintiff  ought  himself  to  do  some- 
thing as  his  part  of  the  bargain  which  he  seeks  to  enforce,  which 
thing  he  cannot  do,  (j)  or  even  if  it  be  something  which  he  is 
bound  to  do,  but  has  not  done,  (k)  and  the  court  cannot  com- 

aside,  and  the  estate  being  then  subject  to  ( ;")  "  It  would  be  quite  new,"  said  Sir 

the  covenant,  will  be  decreed  to  pass  as  if  William  Gt-ant,  "for  a  court  of  equity  to 

the  covenant  were  specifically  executed,  enforce  peiformance  on   one  side  without 

Fortescue  c.  Hannah,  19  Ves.  67  ;  Lo^an  examining-  whether  there  be  a  capacity  to 

V.  Wienholt,   7   BIip;h,  n.  s.   1  ;  Sugden,  perform  on  the  other."    Fildes  v.  Hooker, 

Law  of  Property  in  House  of  Lords,  106 ;  2  Meriv.  428.     But  the  fact,  that  when  the 

Bandall  v.  Willis,  5  Ves.  262.  agreement  was  made  it  was  subject  to  a 

(g)  Ante,  sect.  l,p.  358.  contingency  which  might  have  rendered 

(h)  Thus  a  railway  company,  who  had  perfonnance  by  the  defendant  impossible, 

contracted  to  pui'chase  certain  land  for  the  constitutes  no  objection  to  the  executioii 

purposes  of  the  construction  of  a  branch  of  the  contract  if  the  contingency  did  not 

road,  were  held  not  to  be  excused  from  happen.     Powell  v.  Dew,  1  Younge  &  C, 

paying  the  agreed  price,  by  reason  that  Ch.  345,  356. 

they  had  allowed  their  powers  to  take  and  (k)  Thus,  where  the  plaintiff  prayed  the 

use  the  land  to  lapse  and  expire  by  par-  specific  execution  of  an  agreement  for  a 

liamentary  limitation.     Hawkes  v.  East-  lease,   entered   into   a  long  time  before, 

ern  Ry.  Co.,  1  De  G.,  M.  &  G.  737,  per  under  which    agreement  he   had  entered 

Lord  St.  Leonards,  C,  affirming  decision  into  possession,  and  made  expensive  im- 

of  Kniffht  Bruce,  V.  C,  3  De  G.  &  S.  743.  provements.  Sir  George  Turner,  V.  C,  re- 

{i)  it  is  a  corollary  of  the  principle  of  fused  to  decree  a  lease,  on  the  ground  that 

mutuality,  that  what  was  agreed  to  be  done  some   of  the   covenants  which  it  would 

OD  the  part  of  the  plaintiff  s/iouW  rf/s(!nc%  contain  had  already  been  broken  by  the 

appear.     Wingatc  v.  Dail,  2  Han'is  &  J.  plaintiff,  so  that,  had  the  lease  been  in  ex- 

77  ;  Morgan  v.  Rainsford,  8  Irish  Eq.  299.  istenee,  according  to   the  agreement,  the 
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pel  him  to  do  it,  equity  will  not  decree  specific  jr  rforniance 
against  the  other  party.  (I)  Thus,  if  an  infant  bring  a  suit  for 
specific  performance,  it  may  be  a  sufficient  reason  for  denying 
it  that  there  is  something  for  him  to  do  which  he  does  not  offer, 
and  which  the  court  cannot  compel  him  to  do.  (ot)  But  if  the 
infant,  after  coming  of  age,  files  a  biU  to  obtain  performance  of 
the  contract,  he  thereby  becomes  bound  by  the  contract,  and 
the  want  of  mutuality  is  cured,  (n)  So,  if  he  in  any  other 
manner  affirm  the  contract  at  majority,  it  becomes  mutual,  (o) 
In  one  case  the  court  refused  to  restrain  a  defendant  from  pur- 
chasing a  certain  commodity  where  he  would,  although  he  had 
agreed  to  purchase  it  only  of  the  plaintiff,  who  sought  to  com- 
pel him  to  do  so  ;  and  the  ground  of  the  refusal  was,  that  the 
court  could  not  compel  the  plaintiff"  to  supply  the  defendant 
with  as  much  of  that  commodity  as  he  might  want,  (p) 

A  probable  disability  of  the  plaintiff,  although  he  is  not  yet 
chargeable  with  any  default,  may  be  ground  for  a  com-t  of 
equity  to  refuse  to  interpose.  Thus,  if  the  terms  of  the  con- 
tract require  the  plaintiff  to  pay  naoney  at  a  future  time,  his 
insolvency  may  deprive  him  of  the  right  to  compel  the  other 
party  to  perform  his  agreement,  (q)     And  it  has  been  held,  that 

lessor  would  have  had  a  right  to  reenter,  the  possibility  of  a  failure  on  the  plaintiffs 

Grej,'ory  v.  Wilson,  9  Hare,  683,  10  Eng.  part  in   that  respect,  and  made  provision 

L.  &  Eq.   133.     The  court,  in  requiring  for  the  case  in  the  contract  itself,  it  will  be 

something  to  be  done  on  the  part  of  the  no  obstacle  to  the  granting  of  a  decrae  of 

plaintiff  as  a  condition  precedent  to  his  specific  performance.     Lord  v.  Stephens, 

obtaining  the  relief  prayed,  will  sometimes  1  Yonnge  &  C,  Ex.  222  ;  1  Eonbl.  Eq.  B. 

go  beyond  tlie  letter  of  the  contract,  and  I.  ch.  V.  ^  8,  note  (.7). 

impose    something  which    the    defendant  (m)   Flight   v.    BoUand,  4   Russ.  298; 

could  not  have  demanded  had  he, been  the  Hargiavc  v.  Hargrave,  12  Beav.  41 1. 

party  applying  for  the  interposition  of  the  (h)   Milliken    v.  Milliken,  8  Irish  Eq. 

court.     Sec  jMoxhay  r.  Inderwick,  1   De  16.     And  see  Flight  v.  BoUand,  4  Russ. 

G.  &  S.  7(18.     An   understanding  of  the  298. 

parties,  collateral  to  a  written  contract  be-  (0)  See  Milliken  v.  Milliken,  8  Irish  Eq. 

tween  them,  and  not  intended  to  form  a  27,  28. 

part  of  it,  cannot  occasion  a  denial  of  a  (/))   Hills  y.  Croll,  2  Phillips,  60.    There 

specific  performance  of  the  contract ;  but  is  a  more  full  report  of  the  judgment  of 

it  may  have  the  cH'cct  to  induce  the  court  the   Lord    Chancellor    {Li/nd/itirsl),  in   a 

not  to  decree  a  specific  performance  witii-  note  in  1   De   G.,  M.  &   G.   627.      This 

out  taking  care  that  the  defendant  should  case,  which  had  had  a  great  deal  of  doubt 

have   the  benefit  of  siicli   understanding,  thrown  upon  it  previously,  was  recently 

London  and  Birmingham  Railway  Co.  u.  refcn-ed    to  with   approval    by   Lord    St. 

Winter,   Craig  &  Ph.  57,  61.     And  see  Leonards,  C,   Lumley  v.  Wagner,   1  Ue 

anie,  sect.  5,  p.  387.  G.,  M.  &  G.  627. 

[l]   But  if  the  thing  to  be  done  by  the  (7)  Franklin    ij.   Lord    Brownlow,    14 

plaintifl^' did  not  enter  very  materially  into  Vc^,  556;  Lord  Langdak,  M.  R.,  Neale 

the  consideration  of  the  agreement,  and  v.   Mackenzie,    1    Keen,   474.      And   see 

the  defendant  at  the  time   contemplated  Brashier  v.  Gratz,  6  Wheat.  539. 
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the  insolvency  of  an  intended  lessee  is  a  weighty  objection  to 
granting  him  a  decree  for  a  lease,  (r) 

If  the  nature  of  the  duties  of  a  servant  is  such  that  it  is  im- 
possible for  a  court  to  enforce  by  its  decree  his  faithful  and 
proper  discharge  of  them,  it  is  not  competent  to  him,  on  his 
part,  to  compel  the  employer  to  permit  him  to  perform  those 
services,  (s)  There  are  many  other  cases  where  the  principle, 
that  equity  requires  mutuality,  has  received  illustration  ;  and  it 
seems  to  have  been  invoked  sometimes  when  a  more  legitimate 
ground  of  decision  might  have  been  found  in  some  of  those 
more  general  doctrines,  determining  the  specific  enforcement  of 
contracts,  which  have  been  treated  of  in  previous  portions  of 
this  chapter.  We  have  placed,  in  the  note  below,  a  full  exami- 
nation of  the  cases  on  this  difficult  subject,  (t) 


(r)  Buckland  u.  Hall,  8  Ves.  92.  The 
insolvency  of  the  plaintiff  has  been  held  to 
be  a  ground  for  refusing  a  decree  for  a 
lease,  although  his  discharge  was  granted 
as  long  before  as  six  or  seven  years,  but 
subsequently  to  the  agreement.  Price  v. 
Assheton,  1  Younge  &  C,  Ex.  444,  per 
Alderson,  B.  Compare  the  same  case  at 
an  earlier  stage,  before  Lord  Li/ndhiirst,  C. 
B.,  1  Younge  &  C,  Ex.  91,  93.  While  it 
is  not  necessary  that  the  party  should  have 
taken  the  benefit  of  the  Insolvent  Laws, 
or  that  he  should  have  given  up  all  his 
property  to  his  creditors,  there  must  yet 
be  satisfiictory  proof  of  general  insolvency, 
and  a  previous  default  in  a  particular  in- 
stance is  not  enough.  Neale  u.  Macken- 
zie, 1  Keen,  474. 

(s)  Pickering  v.  The  Bishop  of  Ely,  2 
Younge  &  C,  Ch.  267. 

[t]  The  meaning  of  the  rule  of  equity, 
requiring  that  contracts  must  be  mutual, 
is  not  very  clear ;  nor  is  it  easy  to  make 
a  satisfactory  classification  of  the  cases  in 
which  it  has  been  announced  as  tlie  ground 
of  decision.  By  mutuality  seems  some- 
times to  be  intended  mutuality  of  remedi/  ; 
in  other  cases,  mutuality  of  agreement; 
but  in  neither  sense  is  the  rule  of  univer- 
sal application.  1.  A  difference  in  the 
remedy,  or  power  of  enforcing  the  con- 
tract, may  exist  in  several  cases.  One 
party's  conduct  may  be  such  as  to  de- 
prive him  of  the  right  which  the  otlier 
possesses  of  applying  for  the  interposition 
of  the  court.  South-Eastern  Railway 
Co.  V.  Knott.  10  Hare,  122,  17  Eng.  L.  & 


Eq.  55.').  And  though  no  moral  imputa- 
tion rest  on  liim,  tlie  defendant  cannot  set 
up  the  existence  of  an  impediment  of  his 
own  creation  to  his  enforcement  or  enjoy- 
ment of  the  part  of  the  contract  beneficial 
to  himself;  in  such  a  case,  it  is  a  suflicient 
reply  to  him  that  the  contract  was  mutual 
when  it  was  made,  and  if  it  has  since  be- 
come otherwise,  it  is  his  own  fault.  Lord 
St.  Leonards,  C,  1  De  G.,  M.  &  G.  755. 
So  a  subsequent  inequality  of  obligation 
occasioned  by  tlie  act  of  God,  is  not  of 
itself  a  valid  ground  of  objection.  Sta- 
pilton  V.  StapiltoM,  1  Atk.  10.  Another 
instance  appears  in  the  doctrine,  denied  it 
seems  by  Lord  Redesdale,  Lawenson  v. 
Butler,  r  Sell.  &  L.  13,  but  now  perfectly 
establisiied,  that  a  purchaser  may  compel 
a  eonvcyanue,  although  the  vendor  could 
not  have  enforced  specific  performance 
because  of  some  infirmity  in  the  title. 
Sutherland  c.  Briggs,  1  Hare,  34.  Ante, 
§  6,  p.  399.  And  in  cases  within  the 
statute  of  frauds,  it  is  now  clear  (although 
a  contrary  opinion  upon  this  point  also 
was  expressed  by  Lord  Redesdale,  1  Sch. 
&  L.  20),  that  the  circumstance  that  the 
defendant  only  signed  the  agreement,  so 
that  he  could  not  have  compelled  the 
plaintiff  to  jjerform  it,  constitutes  no  good  • 
ground  of  objection  to  the  plaintiff's  suit. 
Backhouse  v.  Mohun,  3  Swanst.  434,  n.; 
Seton  L.  Slade,  7  Ves.  27.t  ;  Western  v. 
Russell,  3  Ves.  &  B.  192;  Ormond  v. 
Anderson,  2  Ball  &  B.  370 ;  Field  v.  Bo- 
land,  1  Drury  &  W.  49 ;  Clason  v.  Bailey, 
14  Johns.  489.     From  an  absolute  agree- 
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It  may  happen  that  the  plaintiff  has  performed  a  materia] 
part  of  what  he  was  bound  by  the  agreement  to  do,  and  is  pre- 


ment,  signed  by  the  party  to  be  charged, 
must   be   distinguished  a  writing  which, 
though  siiined  by  one  party  and  bearing 
the    foitn   of  an    agreement,    is    rcnlly    a 
mere  proposal ;  such  a  writing  is   turned 
into  an  agreement,  and  can   be  enforced 
in  equity,  by  the  other  party,  upon  his 
acceptance  of  it  by  writing.     Palmer  v. 
Scott,  1    Russ.  &   M.  394  ;   or  such  ac- 
ceptance  may   be    evidenced    and   made 
effectual  by   the   plaintiff's    acts    of  ]>art 
performance.     Dowell  r.  Dew,  1  Younge 
&  C,  Ch.  345.     See  Norton  v.  Mascall, 
2  Vern.  24,  1  Eq.  Cas.  Ab.  ."il.    Whether 
the  plaintiflPs  filing  a  bill  for  a  specific 
performance  is  a  sufficient   assent  to  re- 
move the  objection  of  a  want  of  mutuality 
when  it  would  otherwise  exist,  is  not  per- 
fectly free   from   doubt.     A   trader   exe- 
cuted an  assignment  to  trustees  in  trust  to 
sell,  and  the  ti-u^tees  made  a  sale  to  the 
defendant.     The  assignment  being  an  act 
of  bankruptcy,  the  assignees  of  the  bank- 
rupt might  have  avoided  the  subsequent 
Bale ;  but  it  was  held  that,  by  filing  a  bill 
against  the  defendant  to  enforce  specific 
performance,  they  made  the  contract  their 
own,  and  were  entitled  to  have  it  specifi- 
cally executed.     Goodwin  v.  Lightltody, 
Daniel,  \^■^.     So  if  a  contract  be  modified 
by  the  defendant,  and  the  plaintiff  bring  a 
suit  to  obtain   specific  performance  of  it 
with  the  modification,  the  filing  of  the  bill 
is,  it    seems,   a   sufiieient   assent  by   the 
plaintiff  to  the  modified   contract.     Lord 
Plttiikel,   C,  Field    u.  Borland,   1   Drury 
&  W.  46.     Sec  also,  MiUiken  u.  Milliken, 
8   Irish    Eq.    16,  cited    infra;   Martin  v. 
Mitchell,  2  Jacob    &    W.'  42fi.     Agar  v. 
Biden,  2    Law  J.,  n.  s.  ch.  3.     But  see 
Ga,skarth   v.  Lowther,    12    Ves.   114.     It 
has  been  intimated,  that  if  husband  and 
wile,  seised  in  fee,  in  the  wife's  right  con- 
tract to  sell,  they  may,  by  bill  in  equity, 
enforce    a   performance   of    the    contract 
against  the  purchaser,  although  he  could 
not,  in  like  manner,  have  compelled  a  con- 
veyance of  tlie  land.     Knight   Bruce,  V. 
C,  Salisbury  v.  Hatcher,  2  Younge  &  C, 
Ch.   62.     The  principal  instances  of  the 
denial  at  this  day  of  relief  in  equity  to  one 
party,   because   a   corresponding   remedy 
would  not  be  open  to  the  other,  are  those 
mentioned  in  the  text;  namely,  where  the 
plnintifif  is  insolvent,  or  an   infant,  or  a 
Borvimt  employed  to  perform  services  of 
trust;  to  which  is  to  be  added,  according 


to  a  doctrine  recently  established,  the 
case  where  the  contract  contains  an  agree- 
ment, on  the  plaintiff"s  part,  to  give  at  a 
time  future,  with  respect  to  the  suit  in 
court,  some  yet  unascertained  thing,  or  to 
perform  a  series  of  acts  that  must  neces- 
sarilv  extend  over  a  future  period ;  the 
execution  of  which  agreement,  therefore, 
the  court  cannot,  by  a  present  decree,  in- 
sure to  the  defendant.  Gervais  o,  Ed- 
wards, 2  Drury  &  W.  80 ;  Hills  v.  Croll, 
1  Coop.  Cas.  temp.  Cott.  85.  Lord  St. 
Leonards,  Ch.,  1  De  G.,  M.  &  G.  627. 
But  see  Ball  ;;.  Coggs,  1  Bro.  P.  C.  296. 
2.  From  the  class  of  cases  presenting  the 
question  of  a  want  of  mutuality  in  the 
agreement  itself,  it  is  diSicult  to  extract  any 
clear  principle.  It  would  be  convenient, 
if  it  could  be  laid  down,  tliat  where  an  un- 
dertaking, on  tlie  plaintiff's  part,  is  requi- 
site to  constitute  a  consideration  for  the 
defendant's  agreement,  such  undertaking 
must  exist  as  a  component  part  of  the 
contract ;  and  that  where,  on  the  other 
hand,  there  is  a  sufficient  equitable  con- 
sideration for  the  defendant's  agreement, 
independent  of  something  which  the  plain- 
tiff" by  the  terms  of  the  contract  may  at 
his  election  do,  but  is  not  bound  to  do, 
there  the  defendant  may  be  compelled  to 
perform,  notwithstanding'  the  plaintiff''s 
freedom  with  respect  to  such  further  acts 
on  his  side.  And  this  distinction  finds 
considerable  support  in  authority.  It 
resolves  the  question  of  mutuality  into 
the  broader  one  of  consideration,  and 
hence  brings  up  the  difficulty,  that  the 
courts  have  so  frequently  treated  the  ob- 
jection of  want  of  mutuality  as  distinct 
from  that  of  want  of  consideration.  This 
difficulty  is,  however,  in  some  measure 
removed  by  noticing  that  there  may  be  a 
defect  in  the  consideration,  either  because 
there  is  no  vaUd  promise  on  the  plaintiff's 
part,  or  because  that  which  is  promised 
is  a  thing  of  no  value ;  now  the  latter 
form  of  defect  is  what  is  called,  in  the 
eases  alluded  to,  a  want  of  consideration, 
while  the  former,  though,  to  say  the  least, 
quite  as  much  a  want  of  consideration  is 
described  by  the  phrase,  "want  of  mutu- 
ality." It  will  be  useful  to  observe  the 
circumstances  which  have  been  held  to 
constitute  a  want  of  mutuality.  An  agree- 
ment that  the  plaintiff'  should  have  a  cer- 
tain estate  for  £1,500  less  than  any  other 
purchaser  would  give  for  it,  was  held  ob- 
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vented  from  doing  the  whole  by  an  impossibility,  in  no  way  hia 
fault.     If  he  now  seeks  specific  performance  from  the  other 


jectionable  on  this  ground  ;  inasmuch  as 
the  plaintiff  was  not  bound  to  talce  it  at 
any  price.  Bromley  v.  Jeffries,  2  Vern. 
415.  The  plaintiff,  an  attorney,  had 
promised  to  give  up  his  business  to  the 
defendant,  wlio  agreed  to  pay  him  a  sum 
of  money  therefor ;  and  Sir  William 
Grant,  M.  R.,  I'efused  a  decree  for  the 
payment  of  the  money,  on  the  ground 
that  the  court  had  no  means  of  compel- 
ling the  plaintiff  to  perform  his  part  of  the 
agreement,  or  of  putting  the  defendant  in 
possession  of  the  business.  Bozon  v. 
Farlow,  1  Meriv.  459.  An  agreement  hav- 
ing been  entered  into  between  A  and 
another,  for  the  purcliase  by  the  latter  of 
certain  land  of  which  A  was  only  tenant 
for  life,  A's  son,  in  whom  the  title  was, 
filed  a  bill  against  the  purchaser  to  com- 
pel a  completion  of  the  purchase ;  it  was 
objected  that  the  bill  would  not  lie,  be- 
cause, the  plaintiff,  not  being  bound  by  his 
father's  agreement,  tlie  remedy  was  not 
mutual,  and  it  was  so  held.  Armiger  u. 
Clarke,  Bunb.  111.  But  there  was  there 
no  contract  at  all  between  the  plaintiff 
and  defendant.  The  defendant,  by  an 
agreement  under  seal,  demised  land  to  the 
plaintiff  without  rent  or  other  expressed 
consideration,  and  covenanted  to  make 
a  conveyance  to  the  plaintiff  in  fee 
npon  payment  by  him  of  a  certain  sum 
per  acre ;  a  decree  for  a  specific  perform- 
ance of  the  agreement  to  convey  was  re- 
fused. Boucher  v.  Vanbuskirk,  2  A.  K. 
Marsh.  345.  Geiger  v.  Green,  4  Gill, 
472,  was  the  case  of  an  agreement  be- 
tween tlie  owner  of  certain  land  and  the 
plaintiff,  by  whii;h  the  latter  was  granted 
the  privilege  of  getting  ore  from  the  land, 
paying  therefor  25  cents  per  ton ;  after 
some  ore  had  been  dug  under  the  agree- 
ment, the  plaintiff  being  interrupted  by 
the  defendant,  prayed  an  injunction  and 
a  decree  for  a  specific  performance  ;  but  it 
was  refused.  Tyson  v.  Watts,  1  M.A.  Ch. 
Dec.  13,  was  also  a  mining  contract,  simi- 
lar in  its  general  features,  but  differing  in 
reciting  a  consideration  of  one  dollar  paid 
by  the  plaintiff,  and  obliging  him  to  com- 
mence proper  explorations  on  or  before  a 
certain  day ;  it  was  lield  to  want  mutual- 
ity. On  the  other  hand,  Stansbury  u. 
Fringer,  11  Gill  &  J.  149,  strongly. sup- 
ports the  distinction  which  has  been  sug- 
gested. There  it  was  agreed  between  A 
and  B.  that  A  should  hold  certain  laud 


of  B  for  a  term  of  years,  paying  taxes, 
and  making  certain  improvement ;  and 
it  was  further  agreed,  that  A  might  at  any 
time  during  the  term  at  his  pleasure  lie- 
come  the  purchaser  of  the  land  at  a  stipu- 
lated price ;  and  A  having  tendered  the 
price,  filed  a  bill  to  compel  B  to  make  a 
conveyance ;  it  was  objected  that  tlie  con- 
tract was  not  mutual,  because  there  was 
no  obligation  to  purchase  upon  the  plain- 
tiff; but  the  court  held,  that  by  occupying 
the  land,  paying  taxes,  and  making  the 
stipulated  improvements,  he  had  given 
the  consideration  for  his  privilege  of  pur- 
chasing the  land,  and  a  specific  perform- 
ance was  decreed.  And  see  Hackett  v. 
McNamara,  Lloyd  &  G.  temp.  Plunket, 
283 ;  Ball  v.  Coggs,  1  Bro.  P.  C.  296. 
Compare  Boucher  v.  Vanbuskirk,  supra. 
The  owner  of  a  certain  parcel  of  land  en- 
tered into  an  agreement  under  seal  with  a 
Railroad  Company,  by  which  he  granted 
them  the  privilege  of  running  their  road 
through  his  lands  upon  payment  of  a 
certain  compensation  for  the  soil  appropri- 
ated and  the  damages  occasioned ;  on  a  bill 
filed  by  the  company  for  a  specific  per- 
formance, it  was  contended  that  the  con- 
tract wanted  mutuality,  inasmuch  as  the 
plaintiffs  were  under  no  obligation  on  their 
part  to  take  the  land  or  pay  the  price ; 
but  the  objection  was  not  sustained. 
Western  Railroad  v.  Babcock,  6  Met. 
346.  (And  see  Boston  and  Maine  Rail- 
road V.  Babcock,  3  Cush.  228;  Boston 
and  Maine  Railroad  v.  Bartlett,  id.  224.) 
From  a  portion  of  the  opinion  of  Shaw, 
C.  J.  (6  Met.  353,  &e.),  it  might  be  in- 
ferred that  it  was  held,  that  a  positive 
agreement  on  the  plaintiff's  part  to  act 
under  the  contract  is  not  necessary,  where, 
in  the  event  of  his  acting  under  it,  there 
will  be  a  certain  obligation  upon  him  to 
pay  a  consideration ;  in  other  words,  that 
the  license  to  act  is  sufficiently  supported 
by  the  promise  to  pay  for  using  the  li- 
cense, in  case  he  does  use  it ;  but  much 
consideration  was  placed  upon  the  char- 
acter of  tlie  plaintiffs,  as  a  public  com- 
pany instituted  to  make  a  great  public 
work,  and  upon  the  fact,  that  acting  on 
the  agreement  with  the  defendant,  they 
had  gone  to  fix  a  particular  location  for 
their  road,  and  consequently  were  now 
compelled  to  take  the  defendant's  land, 
whatever  price  should  be  exacted.  Tha 
circumstance  that  a  substantial  consider- 
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party,  it  is  plain  that  he  is  not  entitled  to  the  whole  on  that 
side  in  return  for  the  part  which  he  has  done.  But  if  we  sup- 
pose that  what  the  defendant  has  to  do  is  equally  divisible,  and 
that  a  part  of  his  obligation  may  be  set  off  justly  and  accurately, 
as  in  proportion  to  the  part  done  by  the  plaintiff,  will  the 
court  decree  so  much  ?  Here  a  question  comes  up  somewhat 
similar  to  that  of  entirety  of  contract  at  law.  A  distinction  of 
this  kind  has  been  taken,  and  seems  to  rest  on  sufficient  foun 
dation  ;  if  the  plaintiff  is  none  the  worse  for  what  he  has  done 
—  or  to  use  a  phrase  which  has  been  applied  to  such  a  c;)se,  is 
in  statu  quo,  and  will  not  therefore  be  damaged  if  nothing  be 
done  by  the  defendant,  he  can  claim  nothing  of  the  defendant, 
because  he,  the  plaintiff,  has  not  done  all  he  was  bound  to  do. 
But  if  the  plaintiff  has  in  good  faith  done  aU  that  he  could  do, 
and  if  the  defendant  do  nothing  of  what  he  undertook,  or  make 
no  compensation,  or  repay  no  money,  and  something  of  this 
kind  can  be  decreed  and  done,  and  the  defendant  will  gain,  and 
the  plaintifi'  sustain  damage  if  it  be  not  done,  in  such  case  the 
plaintiff  would  have  a  decree,  (u)  The  question  of  compensa- 
tion we  have  already  considered,  (v) 

It  sometimes  happens  that  a  thing  is  prayed  for  which  is 
impossible  now,  but  will  be  possible  at  a  future  time ;  as  if 
there  be  an  incapacity  from  age,  which  time  wiU  remove ;  or 
from  incompleteness  of  interest  or  estate,  which  certain  or  even 


ation  did  not  need  to  he  shown  at  law,  danircr  that  its  interposition  would  not  be 

the    contract  being  under   seal,  was  also  e(|iiitable.     See  judgment  of /v/^/t///i  Z?/'uce, 

adverted  to.     The   doctrine  of  tlie   com-  V.  ('.,  2  Youngo  &  C,  Ch.  64.     There  is 

mon  hwv,  that  mutuality  is  only  necessary  a  class  of  injunction   cases  wtiicli  are  not 

in  a  contract  where  ttie  want  of  mutuality  to  be  used    as  authorities    for    a    specific 

woulil  leave  one  party  without  a  valid  or  performance  under  lilce  circumstances, — ■ 

available    consideration    for    his    promise  such  as  Dietrichscn  !>.  Cabburn,  2  Phillips, 

(Tliidal,  C.  J.,  Arnohl  v.  Mayor  of  Poole  .'J2.      Seethe  observation  of  Lord   Culten- 

4  Man.  &  G.  89G),  seems  to  express  all  the  linm,  C,  in  the  report  in  10  Jur.  601.     Sea 

mutuality  in  the  ^'r/n'er/jen/ of  the  parties —  also,  Lumley  o.  Waguer,  1  Vg  G.,  M.  & 

as  distinguished  fi-(jna  reciprocity  of  7'e»)po(y  G.  004. 

—  that   equity   requires    as    a    necessary         (ii)  But  the  court  will  not  grant  spe- 

condition  to  a  specific  peiformance.     At  ciHc  performance  X)f  the  agreement  with  a 

the  same  time,  it  must  be  borne  in  mind,  variation.     In  the  language  of  Lord  Lfinij- 

that  although  no    legal  invaliility  infects  rfa/e,  JL  R.,  in  Nurse  w.  Seymour,  13Beav. 

the  contract,  the  enforcement  of  it  in  equity  269:     "You    may    have    an    agreement 

is  a   matter   of  judicial   discietion ;    and  specifically   perfoi'med,    but   you    cannot 

notwithstanding  there  is  no  want  of  inu-  have    it    quasi   specifically  performed,  or 

tuality,  the  court  will  not  act,  if,  upon  all  specifically  performed  with  a  variation." 
the   ciiciimstaaces   of  the   case,   there  is         (y)  Section  6,  p.  399,  e(  sej. 
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probable  events  wiU  cure ;  in  such  casea  equity  may  not  refuse 
absolutely  to  do  what  is  requested,  but  may  delay  the  decree 
until  the  obstacles  to  the  performance  are  removed,  and  in  the 
mean  time,  make  any  necessary  provisions  by  a  temporary  de- 
cree, (w) 

A  court  of  chancery  has  no  power  to  enforce  specific  perform- 
ance against  a  feme  covert,  in  personam ;  yet,  if  she  has  sepa- 
rate property  within  its  jurisdiction,  that  may  be  made  to  an- 
swer for  her  contract ;  but  in  aU  cases,  the  court  must  proceed 
in  rem,  against  the  property,  {x)  For  a/eme  covert  is  not  com- 
petent to  enter  into  contracts,  so  as  to  give  a  personal  remedy 
against  her ;  and  although  she  may  become  entitled  to  property 
for  her  separate  use,  she  is  no  more  capable  of  contracting  than 
before;  a  personal  contract  would  be  within  the  incapacity 
under  which  a  feme  covert  labors,  though  she  may  pledge  her 
separate  property,  and  make  it  answerable  for  her  engage- 
ments, («/) 

There  has  been  much  diversity  of  opinion  in  England  whether 
specific  performance  should  be  decreed  when  a  husband  cove- 
nants that  his  wife  shall  do  or  permit  some  act  which  will  con- 
vey away  her  estate  or  bar  her  right.  A  Master  of  the  Rolls  {z) 
said,  in  1733,  "  there  are  a  hundred  precedents  for  it."  But  the 
course  of  adjudication  was  certainly  not  uniform.  Lord  Cow- 
per  strongly  objected  to  it,  (o)  and  Lord  Eldon,  whose  conserva- 
tism led  him  to  obey  the  precedents,  declared  that  if  it  were 
a  "  res  integral'  he  should  hesitate,  and  stated  the  objections  to 
the  doctrine,  or  rather  practice,  clearly  and  forcibly,  (b)     Wp 

(w)  See  Clay  v.  Rufford,  5  De  G.  &  S.  rent.     Gaston  v.  Frankum,  2  De  G.  &  S 

768   19  Enn-.  L.  &  Eq.  360.  561.     And  see  Stead  v.  Nelson,  2  Beav. 

(i)  Aylett  v.  Ashton,  1    Mylne  &  C.  24.5.     As  to  the  enforcement  of  a  contract 

105;  Francis  v.  Wigrzell,  1  Madd.  258;  with  u,  mamed  woman,  for  the  purciiase 

Martin  v.  D  welly,  6  Wend.  9  ;  Knowles  of  her   separate   property,  see  Harris  v. 

V.  McCamly,   10  Paige,   342.     And   see  Mott,  14  Beav.  169. 
Martin  v.  Mitchell,  2  Jacob  &  W.  424 ;         (z)  Sir  Josefh  Jehjll,  in  Hall  v.  Hardy, 

Berry  v.  Cox,  8  Gill,  466.  3  P.  Wms.  189. 

(y)  Lord  Cottenham  (when  Master  of  (a)  Otread  k.  Round,  4  Vin.Ab.  Baron 
the  Rolls),  1  Mylne  &  C.  11 1,  112  ;  Fran-  &  Feme  (H.  b.),  pi.  4. 
cis  V.  Wii;zell,  ubi  supra.  Where  a  mar-  (6)  Emery  v.  Wase,  8  Ves.  514  ;  Mar- 
ried woman,  having  separate  property,  tin  v.  Mitchell,  2  Jac.  &  W.  425,  426. 
and  living  apart  from  her  husband,  en-  See  opinion  of  Alexander,  C.  B.,  Fred- 
tered  into'an  agreement  to  take  a  lease,  it  erick  v.  Coxwell,  3  Younge  &  J.  517. 
was  held,  that  she  was  bound  by  the  con-  But  see  the  judgment  of  Wigram,  V.  C, 
tract  to  the  extent  of  her  separate  prop-  Downs  v.  Collins,  6  Hare,  437. 
eny,  and  might  be  compelled  to  pay  the 
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believe  that  the  question  has  seldom  come  before  the  equity 
courts  of  this  counti-y.  But  we  should  think  the  objections  to 
a  decree  of  specific  performance  in  such  a  case  are  so  obvious 
and  powerful,  that  no  court  would  grant  it  unless  very  peculiar 
circumstances  lessened  the  force  of  these  objections.  A  decree 
may  issue  in  such  a  case  against  the  husband,  perhaps  requiring 
him  to  do  what  he  can,  with  an  allowance,  indemnity  or  security, 
for  what  he  cannot  do ;  and  this  has  been  done,  (c) 

It  is  hardly  necessary  to  say,  that  equity  will  not  enforce  a 
contract  tainted  with  fraud  on  the  part  of  the  party  applicant,  (d) 
Here  equity  can  hardly  be  said  to  follow  the  law,  because  it 
goes  further.  For  it  requires  perfect  good  faith,  and  will  refuse 
specific  performance  of  a  contract,  if  it  were  obtained  by  means 
of  misrc^presentation  or  indirection,  which  would  not  be  suffi- 
cient to  avoid  the  contract  at  law.  (e)     As  if  the  plaintiff  had 


(c)  Where  a  vendor's  wife  refused  to 
release  her  dower,  he  was  decreed  to  con- 
vey his  own  interest,  with  an  indciTinity 
against  the  cUiim  of  dower.  Williaiitson, 
C,  Paul  V.  Young,  New  Jersey,  1853,  4 
Amer.  Law  Ke;;.  412,  2  Stocl^t.  Ch.  401, 
afKrined  by  the  Court  of  Errors  and  Ap- 
peals, noni.  Young  v.  Paul,  2  Stockt.  Cli. 
414. 

(d)  If  a  vendor  before  the  sale  make  a 
representation  calculated  to  induce  the 
purchaser  to  overvalue  the  properTy.  which 
representation  is  untrue  and  known  liy  him 
to  be  untrue,  he  cannot  enforce  specilic 
performance  of  that  contract  of  sale,  al- 
though he  had  no  fraudulent  intent  ill  the 
representation  ;  for  he  who  seeks  specific 
performance  ouglit  to  he  o/ilh/iir  Jidei. 
Price  V.  Macaulay,  2  De  G.,  M.  &  G.  3:i9, 
19  Eng.  L.  &  Eq!  162.  But  it  seems  that 
the  factof  tiie  plaintifl''s  having,  during  the 
treat}'  which  led  to  the  contract,  made  false 
rejiresentations  concerning  the  suhjcct- 
matter,  will  not  preclude  him  from  a 
specific  performance,  if  it  apjjcar  tliat  the 
defendant  was  not  at  all  misled  liy  such 
misrejn'esentatioiis.  Clapham  v.  ShiUito, 
7  Bciiv.  146  ;  Vigers  v.  Pike,  8  Clark  & 
F.  662.  And  see  Jennings  v.  Broughton, 
5  De  G.,  M.  &  G.  126.  Yet  in  order  to 
enable  a  vendor  to  avail  himself  of  that 
reply,  lie  must  show  clearly  that  the  pur- 
chaser knew  that  to  be  untiue  which  was 
represented  to  him  as  true  ;  for  no  man 
can  be  heard  to  say,  that  he  is  to  be  as- 
sumed   not   to   have   spokea   the   truth. 


Kniqht  Bruce,  L.  J.,  2  De  G.,  M.  &  G. 
346.  Whei-e  the  vendor  employed  a  puf- 
fer to  bid  at  a  sale  advertised  to  be  "  with- 
out reserve,"  a  specific  performance  was 
refused  him.  Meadows  v.  Tanner,  .'5 
Madd.  34.  See  Thornett  v.  Haines,  15 
M.  &  W.  372,  per  Parke,  B.  An  indus- 
trious concealment  of  a  circumstance  af- 
fecting the  value  of  the  propeity,  was 
held  to  be  a  ground  for  refusing  a  .'specific 
performance.  .Shirley  v.  Stratton,  1  Bro. 
Ch.  440.  'J"o  defeat  an  application  for  a 
specific  performance,  it  is  not  necessary 
that  the  plaintiti  should  have  known  the 
representation  to  he  untrue,  when  he  made 
it,  if  it  is  fiilse  in  point  of  fact.  Best  v. 
Stow,  2  Saiidf.  Ch.  298.  As  to  the  mis- 
conduct of  an  agent  of  one  of  the  parties, 
see  Alvanley  r.  ivinnaird,2  Maen.&  G.  6. 
{e)  A  misrepresentation,  whether  wilful 
or  not,  deprives  tlie  party  of  all  title  to  a 
specific  performance  in  equity;  the  con- 
tract is  vitiated  in  toto,  and  it  is  not  com- 
petent to  the  |»laintiff,  after  exonerating 
the  defendant  i'lom  that  part  which  is  af- 
fected by  the  misrepresentation  to  obtain 
the  specific  execution  of  the  residue. 
Clermont  v.  Tashuigh,  1  Jae.  &  W.  112; 
Cadman  i;.  Horner,  18  Ves.  10.  See 
alsq,  Dry.sdale  v.  Mace,  5  De  G.,  M.  &  G. 
103;  Gurley  c.  Iliteshue,  5  Gill,  223; 
Best  V.  Stow,  2  Sandf  Ch.  298  ;  Powers 
V.  Hale,  5  Poster,  145.  And  although 
there  be  no  want  of  good  faith  on  the  plain- 
tiff's part,  yet  if  tiie  defendant  placed  a  dif- 
ferent and  erroneous  consti-uction  upon  the 
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induced  the  defendant  to  enter  into  a  written  contract,  by  his 
promise  to  alter  it  materially  afterwards,  or  substantially  qualify 
its  operation.  (/)  So  if  he  had  orally  waived  a  written  con- 
tract under  circumstances  which  would  not  amount  to  a  legal 
waiver,  (g-) 

And  whatever  his  merits  originally,  a  plaintiff  may  disentitle 


contract,  and  in  doinjj  so  committed  a  mis- 
take wliich  a  fair  and  reasonable  man  in 
tlie  circumstances  might  without  supine 
ignorance  or  gross  negligence  liave  fallen 
into,  that  may  be  a  reason  why  a  court  of 
equity  should  not  enforce  specific  perform- 
ance against  him.  Knight  Bruce,  V.  C, 
Kicketts  v.  Bell,  1  De  G.  &  S.  3*6 ;  Hig- 
ginson  v.  Clowes,  15  Ves.  524.  And  see 
Alvanley  v.  Kinnaird,  2  Macn.  &  G.  1. 
This  rule  was  very  clearly  stated,  and  the 
manner  of  applying  it  carefully  defined  by 
Shaw,  C.  J.,  W"estern  R.  R.  Co.  v.  Bab- 
cock,  fi  Met.  352.  See  also,  Malins  v. 
Freeman,  2  Keen,  25 ;  Graham  v.  Hen- 
dren,  5  Munf.  185.  Young  v.  Frost,  5 
Gill,  287,  may  be  considered  perhaps  to 
conflict  in  some  degree  with  this  principle, 
and  with  that  requiring  the  plaintiff  to 
prove  the  contract  with  certainty,  and  also 
with  the  doctrine  that  parol  evidence  is 
admissible  to  rebut,  though  not  to  estab- 
lish, an  equity.  In  proportion  to  the  se- 
verity of  the  terms  imposed  by  one  party 
on  the  other,  it  is  incumbent  on  the  for- 
mer to  see  to  it  that  those  terms  are  expli- 
citly stated.  Thus  when  a  vendor  sells 
property  under  stipulations  which  are 
against  common  right,  and  place  the  pur- 
chaser in  a  position  less  advantageous 
than  that  in  which  he  otherwise  would  be, 
it  is  incumbent  on  the  vendor  to  express 
himself  with  reasonable  clearness  ;  if  he 
uses  expressions  which  are  ambiguous  and 
reasonably  capable  of  misconstruction,  the 
purchaser  may  generally  construe  them  in 
the  manner  most  advantageous  to  himself. 
Rhodes  v.  Ibbetson,  4  De  G.,  M.  &  G.  787, 
23  Eiig.  L.  &  Eq.  393.  And  see  Drvsdale 
V.  Mace,  5  De  G.,  M.  &  G.  103,  27"  Eng. 
L.  &  Eq.  195.  A  much  stronger  case  is  • 
necessary  to  set  aside  an  executed  con- 
tract on  the  ground  of  misi-epresentation 
or  concealment,  than  is  sufiicient  to  induce 
a  court  of  equity  to  refuse  a  specific  jier- 
formance  of  one  that  is  executory.  See 
Wilde  V.  Gibson,  1  H.  L.  Gas.  605,  and 
the  judgment  of  Lord  Campbell,  id.  632. 
See  also,  Edwards  v.  M'Leay,  Coop.  308, 
2  Swanst.  287 ;  Legge  v.  Croker,  1  Ball  & 
B.  506. 


(/)  Clarke  v.  Grant,  14  Ves.  519.  And 
see  Cathcart  v.  Robinson,  5  Pet.  264, 
An  agreement  for  the  purchase  of  certain 
land  was  not  enforced  because  it  was 
made  on  the  faith  of  representations  of  the 
vendor's  agent  that  the  vendor  would  do 
certain  acts  upon  his  adjoining  property, 
in  consequence  of  the  non-fulfilment  of 
which  representations  the  land  purchased 
was  less  valuable  than  it  would  otherwise 
have  been.  Mvers  o.  Watson,  1  Sim. 
N.  s.  523,  7  Eng.  L.  &  Eq.  66.  In  the 
judgment  of  Lord  Cranworth,  V.  C,  in 
that  ca.se,  is  a  good  statement  of  the  nature 
and  extent  of  this  equitable  defence  to  an 
application  for  a  specific  execution  of  a 
contract.  In  a  case  where  a  plaintiff 
set  forth  an  agreement  in  writing  for  the 
sale  to  him  by  the  defendant  of  certain 
land,  and  also  offered,  in  case  the  defend- 
ant should  so  elect,  to  accept  certain  parol 
variations  of  the  contract  which  had  been 
subsequently  agreed  upon,  the  court  left 
it  to  the  defendant  to  accept  the  modified 
agreement  if  he  would,  and  upon  his  de- 
clining to  exercise  the  privilege  of  election, 
decreed  a  specific  performance  of  the  con- 
tract as  it  stood.  Robinson  u.  Page,  3 
Russ.  114. 

((])  Contracts  in  writing  relating  to 
land  may  be  waived  by  parol;  but  tins 
defence  is  to  be  received  by  a  court  of 
equity  with  caution  ;  for  the  agreement  to 
waive  is  as  much  an  agreement  relating  to 
lands  as  tlie  original  agreement.  Lord 
Hanhokke,  C,  Backhouse  v.  Mohun,  3 
Swanst.  435,  n.  For  what  is  requisite  to 
constitute  a  waiver,  see  Robinson  v.  Page, 
3  Russ.  1 14 ;  Price  v.  Dyer,  1 7  Ves.  356. 
Variations,  so  acted  upon,  .that  the  original 
agreement  could  no  longer  be  enforced 
without  injury  to  one  party,  would  be  a 
bar  to  a  specific  performance  of  that  orig- 
inal agreement.  Sir  Win.  Grant,  M.  R., 
17  Ves.  364.  But  variations  oi'ally  agreed 
upon,  are  not  sufficient  to  prevent  the  exe- 
cution of  a  written  agreement,  the  situa- 
tion of  the  parties  in  all  other  respects  ro- 
maining  unaltered.     Id. 


416 


THE   LAW    OF    CONTEACTS. 


[part  ir. 


himself  to  relief  by  a  want  of  proper  candor  in  setting  the  facts 
of  the  case  before  the  court,  (h)  or  even  by  an  unreasonable  and 
injurious  delay  in  filing  hia  bill,  (i) 

Indeed  as  equity  is  never  bound  to  give  this  relief,  (j)  so  it 
never  wiU,  unless  the  justice  of  the  case,  as  drawn  from  all  its 
facts,  demand  it.  (k)  Hence  there  must  not  only  be  an  entire 
absence  of  fraud,  but  an  equal  absence  of  oppressiveness  ;  (/) 
for  if  a-decree  would  operate  more  hardly  than  it  should  on  the 
defendant,  this  would  be  a  sufficient  reason  for  withholding 
it.  (m)  It  is  sometimes  said,  but  not  uniformly,  that  the  intoxi- 
cation of  the  defendant  at  the  time  of  entering  into  the  contract, 
is  no  sufficient  defence,  unless  the  plaintiff  purposely  procured 
or  caused  that  intoxication,  and  took  advantage  of  it.  (n) 


(A)  A  plaintiff  who  malces  a  wilfully  un- 
true represeniation  of  the  contract,  upon 
failing  to  establish  it  in  that  form,  wilt  not 
De  permitted  to  insist  upon  the  contract  as 
it  is  shown  to  be  by  the  proof  "  I  never 
will,"  said  Sir  Edward  Sugden,  L.  C, 
"  execute  a  contract  for  a  plaintiff  one 
way,  when  with  his  eyes  open  he  insists 
in  his  bill  on  a  different  construction 
a;j;ainst  good  faith.  If  he  undertakes  to 
perpetrate  a  fraud  and  fails,  I  shall  take 
care  that  be  fails  altogether,  and  does  not 
obtain  the  aid  of  the  court  at  all."  Mol- 
loy  V.  Egan,  7  Irish  Eq.  590,  59.3.  And 
see  Warren  v.  Thunder,  9  Irish  Eq.  371, 
376. 

(i)  Watson  V.  Reid,  1  Russ.  &  M.  236  ; 
Heaphy  v.  Hill,  2  Sim.  &  S.  29.  So  if 
the  plaintiff,  after  filing  bis  bill,  is  guilty  of 
laches  in  neglecting  to  prosecute  it  for  a 
long  .space  of  time.  Mooi'e  v.  Blake,  1 
Bail  &  B  62.  As  to  the  defence  of  the 
statute  of  limitations,  see  Diigan  i/.  Git- 
tings,  3  Gill,  138. 

(  /)  Vide  ante,  sect.  1 . 

{k)  "  I  take  it  to  be  an  established  prin- 
ciple of  this  court  not  to  decree  a  specific 
performance  of,  an  agreement  unless  it 
appears  that  the  party  who  calls  for  this 
peculiar  aid  of  the  conrt  has  acted  not 
only  fairly,  but  in  a  manner  clear  of  all 
suspicion.  If  there  be  a  reasonable  doubt 
upon  the  transaction,  the  court  will  leave 
the  party  to  his  legal  remedy  for  the  non- 
performance of  the  contract."  Lord  Mna- 
ners,  L.  C,  O'Rourke  v.  I'ercival,  2  Ball 
&  B.  62.  And  see  Mason  i\  Armitage, 
13  Ves.  37.  But  that  the  defendant,  being 
vendee,  will  be  the  loser  by  the  barj^ain,  by 
reason  of  a  circumstance  seriously  affect- 


ing the  property  of  which  he  was  unaware, 
e.  g.  the  existence  of  a  nuisance  in  tht 
neighborhood,  is  not,  it  seems,  a  ground  for 
refusing  the  vendor  a  specific  peiformance. 
1  Sugd.  V.  &  P.  ch.  7,  §  4;  Lucas  v. 
James,  7  Hare,  410.  "Otherwise,  per- 
haps, if  the  defect  be  known  to  the  vendor, 
and  be  one  which  a  pro\'idont  purchaser 
could  not  discover."  Wvjram,  V.  C,  7 
Hare,  418. 

{I)  Brogden  v.  Walker,  2  Hanis  &  J. 
285.  Where  the  defendant  is  a  man  in 
an  inferior  position  and  without  profes- 
sional assistance,  .and  is  induced  to  make 
a  bargain  which  a  better  knowledge  of  the 
circumstances  would  have  prevented  his 
making,  the  court  may  refuse  to  compel  a 
specific  performance.  Stanley  v.  Robin- 
son, 1  Ru^s,  &  M.  527. 

(hi)  See  Wood  v.  Griffith,  I  Swanst.  54, 
55.  An  agreement  containing  a  stipula- 
tion inadvertently  inserted  was  not  en- 
forced. Watson  V.  Marston,  4  De  G.,  M. 
&  G.  230,  31  Eng.  L.  &  Eq.  167.  But 
a  court  of  equity  will  not  refuse  a  specific 
performance,  because  the  contract  was 
an  improvident  one  on  the  part  of  the  de- 
fendant. Sullivan  r.  Jacob,  1  MoUoy,  472. 
And  on  an  application  for  a  specific  per- 
formance, resisted  on  the  ground  that  it 
was  a  case  of  hardship.  Lord  Eldon  held, 
that  unless  hardship  arises  to  a  degree  of 
inconvenience  so  great  that  the  court  can 
judicially  say  such  could  not  be  the  mean- 
ing of  the  parties,  it  can?iot  influence  the 
decision.  Prebble  v.  Boghurst,  1  Swanst. 
329.  Compare  Kimberley  v.  Jennings,  6 
Sim.  344,  352. 

(n)  Shaw  V.  Thackray,  1  Smale  &  G. 
537,  23   Eng.  L.  &  Eq.  18;  Lightfoot  v. 
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Although  a  specific  performance  is  not  always  denied  because 
the  plaintiff  has  lost  an  adequate  remedy  at  law  by  his  own 
neglect ;  (o)  yet  where  he  has  permitted  the  rights  of  the  parties 
under  the  contract  to  be  passed  upon  in  an  action  at  law  at  a 
time  when  he  might  have  sought  the  interposition  of  equity,  a 
strong  case  will  be  required  to  induce  a  court  of  equity  to  as- 
sume jurisdiction  of  the  matter,  (p) 

A  court  of  equity  will  never  enforce  performance  of  a  cofttract 
which  is  illegal  or  against  the  policy  of  the  law.  (q)     But  this 


Heron,  3  Younge  &  C.  Ex.  586  ;  Eeinickcr 
V.  Smith,  2  Hurris  &  J.  423.  But  total 
drunkenness,  or  a  degree  of  intoxication 
depriving  the  party  of  the  use  of  iiis  rea- 
son, avoids  any  ej-press  contract,  lioth  at 
law  and  in  equity.  Gore  v.  Uibson,  13 
M.  &  W.  623.  Sir  millam  Grant,  M.  R., 
Cooke  V.  Clay  worth,  18  Ves.  16  ;  Sir  Ed- 
ivard  Sngden,  L.  C,  Nagle  o.  Bavlor,  3 
Drury  &  W.  65  ;  Sluart,  V.  C,  1  'Smale 
&  G.  539  ;  Barrett  v.  Buxton,  2  Aikens, 
167;  Prentice  v.  Acliorn,  2  Paige,  30; 
Wigglesworth  i\  Steers,  1  Hen.  &  M. 
70.  See  Clark  v.  Caldwell,  6  Watt.?, 
139,  a  decision  under  a  statute.  Duncan 
V.  M'CuUough,  4  S.  &  R.  483.  And 
wherever  a  party  has  entered  into  a  con- 
tract in  a  state  of  intoxication,  a  court  of 
equity  is  averse  to  enforcing  it,  although 
the  plaintiff  did  not  make  him  drunk,  and 
took  no  unfair  advantage  of  liis  situation ; 
in  such  cases  the  court,  generally  speak- 
ing, does  not  act  on  either  side  —  it  will 
not  require  the  sober  party  to  give  up  his 
contract,  as  it  would  do  if  he  had  been 
guilty  of  unfair  practice,  nor  will  it  assist 
the  other  to  get  rid  of  tlie  legal  obligation 
of  his  agreement  merely  because  he  was 
intoxicated  when  he  assumed  it.  Cooke 
i:  Clay  worth,  18  Ves.  15;  Kaglc  v.  Bay- 
lor, 3  Drury  &  W.  64,  1  Sugd.  V.  &  P. 
ch.  4,  5  3,  pi.  34.  Lord  Lanydak.  M.  R., 
Malins  v.  Kreeman,  2  Keen,  34.  It  seems 
that  a  family  compromise,  reasonable  in 
its  terms  (being  one  of  a  class  of  agree- 
ments particularly  fovorcd  inequity),  may 
be  enforced  against  a  party  who  was 
drunk  at  the  time  he  entered  into  it.  Lord 
Eldon,  Ch.,  Stockley  v.  Stocklcy,  1  Ves. 
&B.  31.  Upon  the  subject  of  intoxica- 
tion, see  also.  Say  v.  Barwick,  1  Ves.  & 
B.  195  ;  Rutherford  v.  Ruff,  4  Desaus. 
350.     And  see  ante,  vol.  1,  p.  384. 

(o)  Davis  V.  Hone,  2   Sch.  &  L.  347  ; 
Lennon  v,  Napper,  2  Sch.  &  L.  684. 


( p)  After  a  vendee  had  brought  an  ac- 
tion, and  recovercil  judgment  against  the 
administrator  of  the  vendor  for  the  breach 
of  the  contract  in  not  making  the  convey- 
ance at  the  day  stipulated,  which  fell  after 
the  death  of  the  vendor,  it  was  held,  that  it 
was  no  longer  competent  to  the  adminis- 
trator to  maintain  a  bill  against  a  pur- 
chaser and  the  heirs  for  the  specific  per- 
formance of  the  contract.  Moore  v.  Ran- 
dolph, 6  Leigh,  175. 

((/)  Strange  i'.  Brennan,  15- Sim.  346; 
Abbott  V.  Strattcn,  3  Jones  &  La.  T.  616. 
St.  John  c.  Benedict,  6  Johns.  Ch.  Ill, 
an  agreement  for  the  purpose  of  defraud- 
ing creditors.  See  Webb  v.  Direct  Lon- 
don and  Portsmoutli  Railway  Co.,  1  Do 
G.,  M.  &  G.  5'i5  ;  with  wliich,  however, 
compare  Hawkes  v.  Eastern  Counties 
Railway  Co.,  1  De  G.,  M.  &  G.  757-760. 
See  Daly  r.  Duggan,  1  Irish  Eq.  311.  See 
Johnson  i'.  Shrewsbury  and  Birmingham 
Railway  Co.,  3  De  G.,  M.  &  G.  914,  a 
case  of  a  contract  between  a  railway  com- 
pany and  private  persons,  by  wliiih  the 
latter  were  to  run  the  trains  and  perform 
the  operations  of  the  railway  generally  for 
a  term  of  years.  Among  the  features 
which  were  questioned  by  Kiiir/ht  Bruce, 
L.  J.,  was  a  stipulation  that  the  contrac- 
tor should  not  be  liable  for  injuries  to  pas- 
sengers, beyond  a  specified  sum  fur  each 
death  or  other  injury  occurring  ou  the 
road.  If  the  agreement,  as  staled  in  the 
pleadings,  do  not  appear  illegal,  but  cir- 
cumstances come  out  in  the  evidence, 
tending  to  show  that  it  is  in  fact  tainted 
with  illegality,  it  is  proper  for  the  court  to 
direct  an  inquiry  into  the  matter.  Parken 
V.  Whitby,  Turner  &  R.  366.  It  seems 
that  an  agreement  by  A,  that  all  the  prop- 
erty of  which  he  should  be  possessed  at 
the  time  of  his  death  should  be  held  by  his 
heirs  and  personal  representatives  in  trust 
for  the  use  of  B,  ought  not  to  be  specifi- 
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rule  is  c<3nstrued  with  liberality,  and  if  the  plaintiff  have  real 
equities,  the  court  will  not  be  indisposed  to  seize  hold  of  special 
circumstances  to  exempt  the  case  from  its  operation,  (r) 


cally  executed ;  for  if  a  party  could  so 
contract  for  a  certain  sum  as  to  deprive 
himself  of  the  possibility  of  realizing  prop- 
LM  ty  over  whicli  he  can  hare  a  dispuoin;; 
[Kiivcr.  by  will,  the  effect  would  be  to 
tk'stniy  one  of  the  sti-ongest  motives  for 
lifttciiiig  his  condition  in  life.  Hill  v. 
(jonimc,  5  Mylne  &  C.  2M,  2.53.  See 
JlLina.n-ff  V.  Kilbourn,  4  Md.  +:)9.  With 
re-!|ject  to  an  agreement  lietwecn  partners, 
tluit  one  on  retiring  from  the  business 
shall  permit  the  other  to  carry  on  huaine.-s 
in  his  name,  see  Thornbury  v.  BeviU,  1 
Younge  &  C,  Ch.  5.54,  565.  It  appears 
that  an  agreement  for  the  sale  and  pur- 
chase of  the  business  of  an  atiornei/,  whose 
name  is  to  be  continued  to  be  held  out  as 
engaged  in  it,  is  not  such  a  contract  as  a 
court  of  equity  ()U;;!it  to  execute.  Bozon 
!'.  Farlow,  1  Mtiiv.  459.  As  to  agree- 
ments in  restraint  of  trade,  see  Bryson  v. 
Whitehead,  1  Sim.  &  S.  74.  As  to  a  pri- 
vate arrangement  for  withdrawing  oppo- 
sition to  a  bill  in  Parliament,  see  Shrews- 
bury &.  Birmingham  Kallway  Co.  v.  Lon- 
don &  North-western  Railway  Co.  2  Maen. 
&  G.  324.  Specific  performance  may  be 
decreed  of  articles  of  separation  between 
liusi)and  and  wife.  Wilson  o.' Wilson,  1 
H.  L.  Cas.  538.  31  Eng.  L.  &  Eq.  29. 
See  further  with  respect  to  arrangements 
altering  the  relation  which  tlie  law  estab- 
lishes between  husband  and  wife,  Jodrell 
V.  Jodrell,  2  Beav.  45  ;  Wallingsford  v. 
Wallingsford,  6  Harris  &  J.  489.  As  to 
the  distinction  between  enforcing  illegal 
contracts  and  asserting  title  to  money 
winch  has  arisen  fi-om  them,  see  Sharp  v. 
Taylor,  2  riiillips  816-818. 

(r)  The  rase  is  sometimes  presented 
where  the  agrcennMit,  as  originally  entered 
into,  comprehends  ill.-:^al  as  well  as  legal 
stipuhitions,  and  the  plaintiff  applies  to 
the  court  to  enforce  the  legal  part,  reject- 
ing that  which  is  contrary  to  law;  and  the 
question  thus  raised  is  often  one  of  great 
ditliculty.  It  m  ly  be  supposed  that  a 
court  of  equity,  in  the  exercise  of  its  dis- 
cretionary jurisdiction,  will  not  be  as  ready 
as  a  court  of  law  to  pick  out  the  materials 
of  a  valid  contiaet  from  an  admixture 
tainted  with  illegality ;  for  the  party  has 
still  his  remedy  at  law  open  to  him,  and 
he  cannot  bring  a  perfect  equity  when  he 
admits  that  liis  purpose  in  the  beginning 


was  to  accomplish  something  that  was 
contrary  to  law.  Yet  if  the  illegal  stipu. 
lations  were  introduced  without  his  fault, 
or  much  less  by  his  fault  than  by  that  of 
the  other  party,  it  is  possible  for  liim  to 
have  a  standing  in  equity.  Carolan  v 
Brabazon,  9  Irish  Eq  224,  3  Jones  &  La 
T.  200,  an  interesting  case  on  this  subject, 
was  an  application  by  a  tenant  for  the 
specific  performance  of  an  agreement  for 
a  lease.  The  agreement  was  dra\vn  by 
the  defendant  himself;  who  also  in  the 
subsequent  proceedings  had  acted  vexa- 
tiously,  and  in  an,  unfair  and  litigious 
spirit.  The  unobjectionable  terms  of  the 
contract  were  stated  explicitly ;  but  the 
illegal  provision  (namely,  that  the  tenant 
was  to  bear  certain  poor-l.iw  rates,  tithe- 
j'ent,  &c. ),  was  prefieed  wdth  the  words, 
"  with  the  understanding  that."  The  de- 
cision went  otf  on  the  ground  that  a  lease 
had  been  actually  drawn  by  the  defend- 
ant's solicitor,  carrying  out  the  valid  part 
of  the  agreement ;  under  which  lease, 
though  not  executed  by  the  defendant,  the 
plaintiff  had  entered  and  paid  rent.  With- 
out the  consent  or  knowledge  of  the  de- 
fendant, tlie  term  in  the  lease,  as  drawn, 
was  longer  by  one  life  than  was  stipulated 
in  the  agreement,  and  therefore  it  was  re- 
formed by  the  court  in  this  respect,  so  as 
to  comply  with  the  original  terms.  Bat 
this  amendment  being  made,  it  was  treated 
as  a  substitute  for,  or  execution  of,  the 
agreement.  In  dealing  with  the  case  upon 
this  state  of  facts,  the  Lord  Chancellor, 
who  liefnrc  coming  to  a  decision  liad  vainly 
appealed  to  the  defendant  to  save  him  the 
necessity  of  meeting  the  main  difficulty  in 
the  case,  made  the  following  observations : 
"  Then  there  is  a  question  as  to  the  poor- 
rate.  It  is  said  that  this  agreement  is 
contrary  to  the  Act  of  Parliament.  So  I 
think  it  is.  But  even  if  1  had  to  deal  with 
the  case  in  an  abstract  point  of  view,  [  am 
not  prepared  to  say  that  I  shoidd  not 
have  given  a  decree  for  specific  perform- 
ance. If  parties  choose  to  enter  into  a 
contract  Avhich  is  legal  to  a  certain  extent, 
to  which  it  is  to  bo  executed  by  an  actual 
lease,  and  stipulate  for  something  beside, 
which  is  to  rest  on  understanding,  which 
is  not  malum  In  .sc,  but  merely  prohibited, 
I  am  not  prepared  to  sav,  that  in  such  a 
case,  I  should  not  decree  a  specific  pel- 
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A  recent  act  of  the  British  Parliament,  passed  in  1854,  and 
known  as  The  Common  Law  Procedure  Act,  gives  two  new 
proceedings,  or,  as  they  are  sometimes  called,  two  new  actions, 
to  the  courts  of  common  law  — the  action  of  mandamus  and 
the  action  of  injunction.  These  words  are  old,  but  the  reme- 
dies are  wholly  new.  By  the  first,  it  is  intended  to  enable  a 
plaintiff  to  compel  a  defendant,  not  merely  to  pay  damages  for 
a  breach  of  duty,  for  that  the  law  did  before,  but  to  perform  "any 
duty  in  the  fulfilment  of  which  the  plaintiff  is  personally  in- 
terested. Damages  may  be  given  also  ;  and  judgment  may  be 
given  for  the  plaintiff,  "  that  a  mandamus  do  issue,  and  it  shall 
be  lawful  for  the  court  in  which  such  judgment  is  given,  if  it 
shall  see  fit,  besides  issuing  execution  in  the  ordinary  way  for 
costs  and  damages,  also  to  issue  a  peremptory  writ  of  manda- 
mus to  the  defendant,  commanding  him  forthwith  to  perform 
the  duty  to  be  enforced."  And  this  writ  will  have  the  same 
force  as  a  peremptory  writ  of  mandamus  issued  out  of  the 
Court  of  Queen's  Bench,  and  in  case  of  disobedience  may  be 
enforced  by  attachment.  Of  the  action  of  "  injunction,"  the 
intention  is  to  enable  a  plaintiff  "  to  prevent  the  repetition  or 
continuance  of  such  breach  of  contract,  or  other  injury,  or  the 
committal  of  any  breach  of  contract  or  injury  of  like  kind  aris- 
ing out  of  the  same  contract,  in  relation  to  the  same  property 
or  right."  Here,  too,  damages  may  also  be  given,  and  proper 
writs  issued,  analogous  to  those  above  mentioned  in  the  action 
of  mandamus. 

Not  enough  of  adjudication  upon  these  new  actions  has  yet 
been  reported  to  illustrate  them  much.  It  seems,  however,  to  be 
thought  by  the  profession,  that  they  are  intended  only  to  enable 
the  courts  of  common  law  to  give  equity  rehef  in  certain  cases, 
in  a  cheap  and  summary  way,  without  the  delay  and  cost  of 
sending  the  case  into  chancery.  Even  if  this  be  all,  something 
might  be  gained  by  similar  provisions  in  this  country,  although 
our  courts  of  equity  and  law  are  not  so  widely  separated  as 

foi-raancesofaras  the  contract  is  legally  the   lease,  but  that  what  was   not  legal 

capable  of  execution.     What,  then,  would  should  not  be  in  the  lease.     Therefore,  I 

be  the  effect  of  my  decree  1     Simply  to  do  should   execute  the  contract  precisely  in 

what  the  parties  intended.     They  intended  the  form  which  the  parties  intended, 
thaf.  what  was  legal  should  be  inserted  in 
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those  in  England,  and  equity  relief  does  not  here  cost  so  much 
of  money  or  of  time,  as  there. 


SECTION      VIII. 

OF  TRUST  MOETGAGES,  SO  CALLED. 

Among  the  contracts  which  come  before  courts  having  equi- 
table jurisdiction,  for  relief,  are  those  which  are  familiarly 
known  as  trust  mortgages,  (s)  Although  this  name  is  com- 
monly given  to  them  both  within  and  without  the  legal  profes- 
sion, and  sometirfies  by  courts,  (t)  we  cannot  regard  them  as 
mortgages,  but  as  trusts  created  to  be  substitutes  for  mortgages, 
and  to  accomplish  the  principal  purpose  of  a  mortgage,  by 
means  better  suited,  than  a  mortgage  would  be,  to  the  wishes 
of  the  parties,  or  the  circumstances  of  the  case. 

What  are  called  trust  mortgages  exist  sometimes  between 
individual  parties.  If  a  borrower  is  willing  to  give  to  the 
lender,  or  a  debtor  to  the  creditor,  the  security  of  his  real  estate 
or  other  property,  but  is,  for  any  reason,  unwilling  to  give  to  the 
lender  or  creditor  the  title  to,  and  management  of,  the  property, 
he  transfers  it  to  a  third  party,  to  hold  in  trust.  The  deed,  or  a 
connected  document,  declares  and  defines  the  trusts.  Usually 
they  are,  to  hold  the  property,  and  reconvey  the  same  to  the 
original  owner,  if  he  pays  the  debt,  or  performs  the  agreement, 
to  secure  which  the  instrument  is  made  ;  if  he  fails  to  do  this, 
the  trustee  is  to  sell  the  property,  and  pay  over  to  the  creditor 
whatever  part  of  the  proceeds  may  be  needed  to  pay  what  is 
due  to  him.  And  the  time  and  method  of  sale,  and  the  appli- 
cation of  the  proceeds,  are  specified,  and  sometimes  with  much 
minuteness. 

A  more  important  use  to  which  these  contracts  are  applied 
is  that  of  securing  the   debts  or  bonds  of  a  corporation  (a  raU- 

(s)  This  subject  is  fully  treated  in  1     Woodruff  w.  Robb,  19  Oliio,  212;  Han- 
Washburn,  Real  Property,  2d  ed.  p.  531.      nab  v.  Canington,  18  Ark.  85. 
(()  Sargent    u.    Howe,    21    111.    149; 
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road  company,  for  example) ;  and  for  this  purpose  the  property, 
real  and  personal,  and  the  franchise  of  the  company,  are  con- 
veyed to  trustees,  to  be  held  and  applied  as  security  for  the 
debts  or  bonds  of  the  company ;  and  these  debts  or  bonds  may 
be  either  then  existing,  or  to  exist  in  future,  (m) 

It  may  be  said  that  there  are  two  essentials  of  a  mortgage,  — 
one,  the  equity  of  redemption  in  the  mortgagor,  which  is  subject 
to  attachment  or  levy  by  a  creditor ;  the  other  is,  the  power  of 
foreclosing  by  peaceable  possession,  for  breach,  or  by  a  suit  at 
law.  In  the  contract  we  are  considering,  there  is,  undoubtedly, 
in  the  original  transferer,  a  valuable  interest,  which  may  be 
called  a  right  of  redemption  ;  and  it  is  this  which  is  transferred 
to  a  second  set  of  trustees,  and  sometimes  again  to  a  third  set, 
to  secure  a  second  or  a  third  set  of  creditors.  Then  these 
transfers  would  be  commonly  called  first,  second,  and  third 
mortgages.  But  it  has  been  distinctly  held,  that  the  original 
owner  has  no  equity  of  redemption  which  is  liable  to  attach- 
ment or  execution,  (v) 

As  to  the  foreclosure,  the  authorized  sale  is  intended  to  oper- 
ate, to  some  extent,  as  a  foreclosure.  But  it  is  also  distinctly 
held,  that  while  a  court  of  equity  will  enforce  this  sale,  in  ac- 
cordance with  the  terms  of  the  trust,  and  have  power  to  do  this 
by  virtue  of  their  equity  jurisdiction  in  cases  of  trust,  even  in 
States  where  they  have  no  power  to  decree  sales  under  mort- 
gages, (lo)  they  have  no  power  to  depart,  in  the  sale  or  the 
manner  of  it,  from  the  specified  terms  of  the  contract ;  and 
there  does  not  belong  to  this  contract  any  right  or  power  of 
foreclosure  whatever,  at  law  or  in  equity,  other  than  that  spring- 
ing from  its  terms,  (z) 

It  has  been  said,  that  if  the  trust  for  the  benefit  of  a  creditor 
must  be  executed  by  a  thu-d  person,  and  cannot  be  by  the  cred- 


(u)  Ashhurst  w.  Montour  Iron    Co.  35  v.  Jackson,  12  Wheat.  572;  Brisbane  v. 

Penn.  St.  30.  Stoughton,  17  Ohio,  482;   Brown  w.  Bar- 

(v)  Pettit    i;.   Johnson,   15    Ark.   55;  tee,  10  Sm.  &  M.  275;  Marvin  v.  Tits- 

Mcl'.ityre  v.  Agricultural  Bank,  1  Freem.  worth,   10  Wis.  320 ;   Pettit  v.  Johnson, 

Ch.  105  ;  Morris  v.  Way,  16  Ohio,  469.  supra. 

{w]  Koch  V.  Briggs,  14  Cal.  256  ;  Brad-         [x]    Ashhurst    v.    Montour    Iron    Co. 

ley  V.  Cliester  Valley  K.  B..  Co.  36  Penn.  supra;  Koch  v.  Briggs,  supra;  Wilson  u, 

St.  141  ;   Sampson  v.  Pattison,   1   Hare,  Russell,  13  Md.  494;  Bradley  w.  Chester 

533 ;  Reece  v.  Allen,  5  Giim.  236 ;  Newman  Valley  Co.  supra. 
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itor,  it  is  a  trust,  and  not  a  mortgage,  but  is  a  mortgage  if  the 
creditor  himself  can  execute  the  trust,  [y) 

The  trustee  may  make  the  sale  under  the  terms  of  the  trust, 
without  an  order  of  court ;  if  he  refuses  to  do  so,  the  court  may- 
order  it  done,  {z)  And  if  one  or  more  trustees  die  or  resign 
before  the  trust  is  executed,  the  trust  survives,  and  the  surviving 
trustees  may  execute  it.  (a) 

These  contracts,  although  of  comparatively  recent  introduc- 
tion, have  already  passed  repeatedly  under  equity  adjudication. 
The  courts  regard  them  as  trusts,  and  exercise,  in  relation  to 
them,  whatever  equity  powers  they  have  in  cases  of  trust.  If 
the  trustee  accepts  and  holds  the  property,  he  is  held  as  trustee, 
although  he  does  not  sign  the  deed.  The  trust  does  not,  how- 
ever, exist  between  the  debtor  and  the  creditors,  but  between 
the  debtor  and  his  transferee  in  trust ;  and  then  between  this 
transferee,  thus  made  trustee,  and  the  creditors  for  whose  bene- 
fit the  transfer  was  made,  {b) 

We  are  willing  to  accept  the  common  name  of  trust  mort- 
gages, as  sufficiently  accurate  for  use,  because  we  regard  it  as 
an  abbreviated  form  of  "  trusts  in  substitution  of  mortgages." 

iy)  Marvin  V.  Titsworth,  sapra.  ter  v.  BeYerly,   10  Peters,  565;  Franklin 

(z)  Bradley  v.   Chester   Valley  R.  R.     v.  Osgood,  14  Johns.  527. 

Co.  supra;  Leffler  v.  Armstrong,  4  Iowa,         (i)   Wilson  v.  Russell,  Koch  v.  Briggs, 

482.  Bradley   v.    Chester   Valley   R.   R.  Co., 

(o)  Hannah  v.  Carrington,  supra  ,■  Pe-    Ashhurst  v.  Montour  Ii-on  Co.,  all  cited  in 

previous  notes  to  this  section. 
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CHAPTER   XII. 

ON  BANKRUPTCY  AND  INSOLVENCY. 

Sect.  1.  —  The  General  Pwrpose  of  Bankrupt  Laws. 

The  common  law  did  not  resort  to  imprisonment  as  a  meana 
of  enforcing  payment  of  debts.  The  process  against  mere 
debtors,  or  defendants  charged  with  injuries  without  force,  be- 
ginning with  the  prcecipe,  which  was  onl^  a  command,  and 
following  this  by  a  pone,  which  was  an  attachment  to  require 
his  appearance  in  court,  was  completed  and  exhausted  by  the 
distringas,  or  distress  infinite,  which  authorized  the  sheriff  to 
take  the  goods  of  the  defendant  and  the  profits  of  his  lands. 
But  the  courts  permitted  a  fiction  of  law,  by  which  the  defend- 
ant, being  charged  with  a  breach  of  the  peace,  a  capias  ad  re- 
spondendum issued  at  once,  and  after  judgment,  a  capias  ad  sat- 
isfaciendum, [a)  But  England  could  make  no  great  progress  in 
commerce  and  business  without  perceiving  the  necessity  of 
something  more  than  this ;  and  after  some  earlier  statutes 
relating  principally  to  foreigners,  in  34  Henry  VIII.  (1543),  an 
act  was  passed  which  may  be  considered  the  first  English  act 
of  bankruptcy,  {b)     And  this,  followed  by  13  Elizabeth,  ch.  7, 

(a)  3  Bl.  Com.  279  ;    Harbert's  Case,  two  French  words  banque  and  route,  which 

3  Rep.  12.  last  word,  he  says  (4  Inst.  277),  means 

{b)  With  regard  to  the  derivation  of  the  "a  sign  or  mark,  as  we  say  a  ckrt-rout. 

word  banliruptcy,  though  not  perhaps  es-  which  is  the  sign  or  mark  where  the  cart 

sential  to  the  present  discussion,  it  may  hath  gone ;  so,  metaphorically,  it  is  taken 

be  observed  that  high  authorities  are  in  for  him  that  hath  wasted  his  estate  and 

conflict  upon  it.     Mr.  Justice  Blackstone,  removed  his  banque,  so  that  there  is  left 

in  his  Commentaries,  vol.  3,  p.  471,  de-  but  a  mention  tliereof"     The  meaning  of 

rives  it  from   the  word  bancus  or  banque,  the  term  has  been  so  often  passed  upon  by 

which  means  the   table   or  counter  of  a  courts  and  legislatures,  that  it  becomes  » 

tradesman,  and  ruptus,  broken,  denoting  question  of  little  practical  importance  at 

thereby  one  wliose  shop  or  place  is  broken  this   day.     Yet,   in  favor  of  Mr.  Justice 

and  gone.      Sir   Edward    Coke,   on   the  iJ/ocfaone's  derivation,  it  may  be  said  that 

other    hand,    more    metaphorically    and  it  seems  more  simple  and  appro]]riate,  and 

quaintly  makes  the  derivation  fiom  the  has  unquestionably  met  witli  a  more  de- 
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(1571),  and  21  Jac.  I.  ch.  19  (1624),  laid  the  foundations  of 
the  system  now  existing  in  England,  and  of  our  own,  so  far  as 
it  is  derived  from  that,  (c) 

How  the  common-law  lawyers  looked  upon  this  whole  thing, 
may  be  inferred  from  the  language  of  Coke.  He  says  :  "  We 
have  fetched  the  name  as  well  as  the  wickedness  of  bankrupts 

from  foreign  nations In  former  times,  as  the  name  of  a 

bankrupt,  so  was  the  offence  itself,  a  stranger  to  an  Englishman. 
.  .  .  .  Neither  do  we  find  any  complaint  in  parliament,  or  any 
act  of  parliament  made  against  any  English  bankrupt  until  .  . . 
the  English  merchant,  had  rioted  in  three  kinds  of  cos  tlinesses^ 
namely,  costly  building,  costly  diet,  and  costly  apparel,  accom- 
panied with  neglect  of  his  trade  and  servants,  and  thereby  con 
sumed  his  wealth."  (d) 

We  need  not,  however,  impute  the  necessity  of  a  bankrupt 
law  in  England  to  the  increase  of  her  iniquity,  but  to  the  growth 
of  a  commercial  prosperity  which  far  outstripped  the  efficiency 
or  adequacy  of  the  common  law,  of  which  aU  the  principles 


ciflcd  measure  of  subsequent  npproTiil 
Llian  tlie  other.  Fiu'tlier,  it  rtrrortls  witli 
the  custom  which  formerly  obtained  amon^' 
the  banlicrs  of  Italy,  who  used  to  carry  on 
their  business  in  the  public  places,  seated 
on  forms,  with  benches  to  count  their  cash 
upon,  and  of  whom  if  any  one  became  in- 
solvent, his  bench  was  brub^n,  either  as  a 
mark  of  infamy,  or  to  put  another  in  its 
place.  1  Beawes'  Lex  Mcicatoria,  371. 
The  title,  however,  of  the  tirst  EnLilish 
statute  upon  this  ^ubiecr,  relariiiL^  ro  En- 
glish debtors  (.34  &  .'),'i' Henry  Vlil.  c.  :u), 
miL;lir  well  have  suu^^^ested  to  L<ii<l  Coke 
the  view  be  adopted.  It  was  "against 
sneli  as  do  make  bankrupt,"  whicli  is  but 
a  litin'al  translation  of  the  French  idiom, 
"qui  font  banque  route/'  Slory,  J.,  in 
Everett  «.  Stuiie,  .3  Story,  4.73. 

(c)  These  were  the  most  important 
statutes  on  this  snl)ject  in  the  earlier  days 
of  the  ijankrupt  law.  They  were  follo^^■cl^ 
by  numerous  others,  van  Iiil;  and  enlarg- 
ing the  powers  of  tlie  courts  of  hankrupti'y, 
and  s|ici'ilying  the  arts  of  bankruptcy  aiid 
varicius  rules  of  practice.  These  statutes 
are  not  enuineratcfl  here,  as  being  of  no 
practical  utility,  but  will  be  found  in  the 
collection  of  the  Statutes  at  Large.  They 
are  t^venty-onc  in  number,  and  were  all 
repealed  by  the  first  clause  of  the  importaut 


statute  of  6  Geo.  IV.  c.  16.  This  statute 
made  material  alterations  in  the  law  of 
baidvruptcy,  and  embraces  almost  every 
bi  aiich  and  division  of  the  former  bankrupt 
laws.  The  ]>crsons  liable  to  become  banlc- 
rupt  are  increased  in  number  and  more 
particularly  defined  ;  new  modes  of  com- 
mitting an  act  of  bankruptcy  specified; 
the  Lord  Chancellor  is  invested  with 
greater  ])<nvers  for  working  or  superseding 
tlii.^  commission,  and  for  saving  expense 
to  the  various  |iartics  interested  in  the 
bankrujit's  estate;  and  fuller  powers  of 
e.xamitnuion  and  discovery  are  conferred 
upon  the  commissioners.  Subsequent  to 
the  passage  of  this  important  statute,  ten 
statutes  of  amendment  and  alteration  were 
enacted,  two  in  tlie  reign  of  William  IV. 
and  eight  in  that  of  Victoria,  until  by  the 
statute  12  &  13  Vict.  c.  106,  entitled, 
"An  Act  to  amend  and  consolidate  the 
Laws  relating  to  Bankrupts,"  eon»istingof 
two  hundred  and  icventy-eiiiht  f.eciions, 
all  previous  laws  on  the  subject  were  re- 
pealed, and  their  principles  embodied,  with 
little  alteration  in  the  repealing  act.  This 
last  statute  bears  date  August  1st,  1849. 
We  arc  aware  of  no  subsequent  amend- 
ments of  importance. 
(d)  4  Inst.  277, 
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were  determined,  and  most  of  the  processes  adopted,  tinder  very 
different  circumstances  and  exigencies.  The  common  law 
knows  but  two  parties,  the  plaintiff  and  defendant ;  between 
them  it  can  do  justice;  but  if  the  relations  between  these  two 
are  complicated  with  the  rights  of  third  parties,  the  common 
law  has  very  inadequate  power.  One  effect  of  this  principle  is, 
that  if  a  debtor  pays  any  one  creditor  in  full,  the  law  asks  noth- 
ing as  to  how  this  payment  affects  other  creditors.  And  if 
any  creditor  resorts  to  law  to  obtain  payment  of  his  debt,  the 
law  lends  him  all  its  instruments,  without  any  inquiry  into  the 
effect  of  such  payment  upon  the  ability  of  the  debtor  to  satisfy 
other  creditors  whose  claims  are  equally  just  and  urgent.  In 
other  words,  the  common  law  permits  a  preference  among  the 
creditors,  without  any  limit  or  any  other  dii-ection  than  may  be 
given  to  it  by  the  pleasure  of  the  debtor,  or  the  haste  or  good 
fortune  of  the  creditor,  (e) 


(e)  The  cases  upon  this  subject  seem  to 
be  of  two  classes  :  first,  when  tlie  payment 
is  made  directly  by  the  insolvent  to  the 
creditor;  second,  when  this  is  etfcicted 
through  the  medium  of  trustees,  by  as- 
signment. The  right  of  the  debtor  to  pay 
any  creditor  he  pleases  from  funds  in  his 
possession,  seems  to  be  clear,  in  the  ab- 
sence of  statutory  prohibition.  Clark  v. 
White,  12  Pet.  178;  Tompkins  u. 
Wheeler,  16  id,  106  ;  Buffum  u.  Green,  5 
N.  H.  71  ;  Tillou  v.  Britton,  4  Halst. 
120;  Stover  v.  Uerrington,  7  Ala.  142; 
Johnson  v.  Whitwcll,  7  Pick.  71  ;  Widg- 
ery  v.  Haskell,  5  Mass.  144;  Hatch  v. 
Smith,  5  Mass.  42 ;  E.v  parte  Conway,  4 
Ark.  302 ;  Ford  v.  Williams,  3  B.  Mon. 
5.50;  Mackie  v.  Cairns,  Hopkins,  373; 
Hendricks  v.  Mount,  2  Southard,  743  ; 
Blakey's  Appeal,  7  Barr,  449  ;  Wakeman 
V.  Grover,  4  Paige,  23.  In  the  case  of 
Hopkins  v.  Grey,  7  Mod.  139,  it  was  held, 
by  Lord  Holt,  that  if  a  banker  or  gold- 
smith who  has  many  people's  money  re- 
fuse payment,  yet  keep  his  shop  open,  and 
as  often  as  he  is  arrested  give  bail,  he  may 
by  that  means  give  preference  of  payment 
to  his  friends  ;  and  when  he  has  done,  if 
he  run  away,  yet  such  payment  shall 
stand  against  a  commission  of  bankruptcy. 
Cock  V.  Goodfellow,  10  Mod.  489.  The 
later  English  cases  adopt  the  same  view 
when  the  payment  had  been  made  on 
pressure  by  the  creditor,  and  is  without  a 


view  to  fraudulent  preference  in  contem- 
plation of  bankru])tcv.  Cook  (•.  Pritchard, 
6  Scott,  N.  R.  34,'  5  Man.  &  G.  329 ; 
Ogden  V.  Stone,  1 1  M.  &  W.  494  ;  Kyn- 
aston  D.  Crourh,  14  id.  266;  Green  v. 
Bradfleld,  1  Car.  &  K.  449.  A  similar 
doctrine,  under  the  late  National  Bank- 
rupt Law  of  the  United  States,  was  adopt- 
ed in  Oudcn  v.  Jackson,  1  Johns.  370 ; 
Piienix  i'.  Ingraham's  Assignees,  5  id.  412. 
This  topic  will  be  further  considered  in  a 
subsequent  part  of  this  chapter.  Tlie  case 
of  Wall  V.  Lakin,  13  Met.  167,  was  de- 
cided upon  the  JIa-s.  Stat,  of  1841,  and 
the  doctrine  was  maintained,  that  this  case 
of  payment  in  money  of  an  existing  deht 
by  an  insolvent  debtor,  is  not  among  the 
cases  emin-aced  within  the  provisions  of 
5  3  of  the  statvite.  Mr.  Justice  Deioey, 
delivering  the  opinion  of  the  court,  said  : 
"  It  was  strongly  urged  upon  us  at  the 
argument,  tliat  it  was  against  the  whole 
policy  of  the  insolvent  laws  thus  to  allow 
a  payment  to  an  individual  creditor  to  bo 
retained  by  liim  to  his  own  use.  If  wo 
look  merely  at  the  principle  of  equitable 
distribution  of  the  whole  assets  among  all 
the  creditors  pro  rata,  it  would  seem  to  be 
in  derogation  of  that  principle.  But  there 
are  other  principles  favoring  the  construc- 
tion we  have  given.  A  different  rule 
might  be  found  to  operate  with  great  prac- 
tical inconvenience,  in  its  application  to 
payments  made   in   the  usual  coarse  of 
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This  is  certainly  opposed  to  the  true  principles  of  commercial 
policy,  if  not  to  natural  justice.     And  we  have  no  hesitation  in 


business.  Many  cases  occur  of  traders 
and  other  persons  who  do  business,  while 
tliere  is  a  strong  public  impression  that  if 
their  debts  were  at  once  all  demanded, 
there  might  not  be  assets  sufficient  to  pay 
them,  yet  who  continue  to  pay  such  debts 
as  are  most  strongly  pressed,  hoping  to 
sur\i\e  their  eraljarrassmcnts,  and  by  bet- 
ter success  in  busine-is  eventually  to  dis- 
charge their  whole  indelitedncss.  Whether 
it  would  be  sound  ]ii)liey  to  disturb  such 
payment?  may  certainly  be  somewhat  ques- 
tionable." United  Slates  r.  Bank  of 
United  States,  8  Rob.  (La.),  262.  With 
regard  to  the  other  class  of  cases  of  pref- 
erence, where  an  assignment  is  made  to 
trustees,  the  doctrine  may  be  said  to  be, 
in  the  absence  of  statutory  prohibition, 
that  such  an  assignment,  when  absolute 
and  unconditional,  containing  no  reserva- 
tion or  condition  for  the  benefit  of  the 
debtor,  and  made  under  such  circum- 
.stances  as  not  to  extort  from  the  fears  or 
apprehensions  of  the  creditors  an  absolute 
discharge  as  a  consideration  for  a  partial 
dividend,  will  be  valid.  In  this  note  we 
cite  the  most  important  cases  to  be  found 
in  the  hooks,  where  the  subject  of  assign- 
ments for  benefit  of  creditors  i?  considered : 
WilliuMs  V.  Jones,  2  ^Vla.  314  ;  Hindman 
!'.  Dill,  11  id.  689;  Webb  ;>.  Dau^ett,  2 
Barb.  9;  Wilt  v.  Franklin,  1  Binn.  .'i02, 
514;  Lippincott  v.  Barker,  2  id.  174; 
Lord  c.  Brig  Watchman,  8  Am.  Jur.  284  ; 
Kankin  v.  Lodor,  21  Ala.  380  ;  White  v. 
Banks,  id.  705 ;  Maekie  u.  Cairns,  5 
Cowen,  .547;  De  I'orost  v.  Bacon,  2 
Conn.  633  ;  Ingraham  v.  Wheeler,  6  id. 
277  ;  Wintringham  v.  Lafoy,  7  Cowen, 
73.5;  Stewart  v.  Spencer,  1  Curtis,  157; 
Spies  v.  Joel,  1  Duer,  669  ;  Burd  v.  Smith, 
4  Dallas,  85  ;  Mooie  v.  Collins,  3  Dev. 
126;  Vernon  v.  Morton,  8  Dana,  247; 
Sheppards  v.  Turpin,  3  (iratt.  372  ;  Canal 
Bank  v.  Co.x,  6  Greenl.  395  ;  Hiikk-v  t.-. 
V.  &  M.  Bank,  5  Gill  &  J.  377  ;  Marv- 
lund  V.  Bank  of  Md.,  6  id.  205  ;  Colo  v. 
Albors,  1  Gill,  412;  McCall  ,;.  Hinklev, 
4  id.  128;  Ramsdell  v.  Sigerson,  2  Gil- 
man,  78  ;  TiUou  v.  Britton,  4  Halst.  120  ; 
Niolon  V.  Dou^la^s,  2  Hill,  Ch.  443  ;  Ste- 
venson (,■.  Agry,  7  Ham.  pt.  2,  247  ;  Rep- 
|ilier  V.  Orrich,  id.  246 ;  Harshman  v. 
Lowe,  9  id.  92  ;  Hendricks  v.  Robinson, 
2  Johns.  Ch.  283,  Kent,  C.  J.  ;  M'Nem- 
ony  V.  Ferrers,  3  Johns.  71,  84,  Vein  A',.«, 
J.  •  Wilkes  V.  J?enis,  5  id.  335  ;  Hyslop 


V.  Clarke,  14  id.  458,  Van  iV«.<:,  J.  ;  Miir 
ray  v.  Riggs,  15  id.  571,  Thompaon,  C. 
J.;  Hafner  v.  Irwin,  1  Ired.  490;  AU- 
mand  v.  Russell,  5  Ired.  Eq.  183;  East- 
many.  McAlpin,  1  Kelly,  157  ;  Cameron 
!'.  Sciidder,  id.  204;  M'Cullough  r.  Si.u)- 
mcrville,  8  Leigh,  415  ;  Halsey  ?•.  Whit- 
ney, 4  Mason,  206  ;  Lawrence  r.  Davis,  3 
McLean,  177;  Hatch  v.  Smith,  5  Mass. 
42  ;  Widgery  v.  Haskell,  id.  144  ;  Pearsrtn 
I'.  RockhiU,  4  B.  Jlon.  296;  Marshall 
V.  Hutchinson,  5  B.  Mon.  305  ;  MoftiU  i;. 
M'Dowall,  I  McCord,  Ch.  434  ;  Bnffum 
V.  Green,  5  N.  H.  71  ;  Haven  y.  Richinil- 
son,  id.  113;  Atkinson  y.  Jordan,  5  Ham. 
293;  Brashear  2'.  West,  7  Pet.  608  ;  Claik 
I'.  White,  12  id.  178 ;  Tompkins  v.  Wheel. 
er,  16  id.  106;  Russell  i\  Woodwaid. 
1 0  Pick.  407 ;  Foster  o.  Saeo  Jilanuf- 
Co.,  12  id.  451  ;  Nostrand  v.  Atwood,  19 
id.  281  ;  Beckwith  v.  Brown,  2  R.  I.  31 1  ; 
Smith  V.  Campbell,  Rice,  352  ;  Lay.son  r. 
Rowan,  7  Rob.  (La.),  1 ;  Dockray  v.  Dock- 
rav,  2  R.  I.  547  ;  Cameron  u.  Montgom- 
ery, 13  S.&R.  128;  Kubinsnn  c.  liap'elye, 
2  Stew.  86  ;  Richards  c.  Hazzard,  1  Stew. 
&  P.  139;  Brown  v.  Bartee,  10  Smeilcs 
&  M.  268  ;  Cross  v.  Bryant,  2  Scam.  36  ; 
Howell  r.  Ed^ar,  3  id.  417  ;  Hall  v.  Deni- 
son,  17  Vt.  310;  How  !>.  Camp,  Walk.  Ch. 
427  ;  Marbury  v.  Brooks,  7  Wheat.  556  ; 
Spring  t.  S.  Car.  Ins.  Co.,  8  id.  268; 
Brooks  !'.  Marburv,  11  id.  78;  Poarpoint 
r.  Graham,  4  Wash-  C.  C.  232  ;  United 
States  V.  King,  Wallace,  13 ;  Grover  i'. 
Wakeman,  11  Wend.  187.  In  England, 
Estwick  V.  Caillaud,  5  T.  R.  420 ;  Nunn 
I'.  Wilsmorc,  Sid.  521  ;  Small  e.  Dudley, 
2  P.  Wins.  427  ;  Cock  v.  Goodfcllow,  10 
Mini.  489.  It  is,  however,  to  be  borne  in 
mind,  that  in  most  of  the  States  the  com- 
mon-law privilege  is  taken  away,  and  such 
preferences  forbidden  by  statute.  The 
validity  of  assignments,  not  to  a  third 
person  in  trust,  but  directly  to  the  creditor, 
by  way  of  payment  or  security,  was  main 
tained  in  several  of  the  above  cases,  and 
in  Ford  v.  Williams,  3  B.  Mon.  5.50  ;  Sto- 
ver !■.  Herrington,  7  Ala.  1 42  ;  Bruce 
V.  Smith,  3  Harris  &  J.  499;  King  v. 
Trice,  3  Ired.  Eq.  568  ;  Stevens  v.  Bell, 
6  Mass.  339;  Johnson  y.  Whitwell,  Wilde, 
J.,  7  Pick.  71  ;  Bates  v.  Coe,  10  Conn. 
280;  Waters  v.  Comly,  3  Uarring.  117  ; 
Davis  V.  Anderson,  1  Kelly,  176  ;  Leiteh 
i\  Hollister,  4  Comst.  211  ;  JFasset  v.  Tra- 
her,  20  Ohio,  540.     In  the  foUowini^  cases, 
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saying  so,  although  the  great  commercial  State  of  New  York 
still,  to  a  considerable  degree,  permits  this  preference  ;  that  is,  it 
still  permits  any  debtor  to  pay  whom  he  will,  and  on  what  terms 
he  will,  although,  by  paying  some  more  or  all,  he  compels  him- 
self to  pay  others  less  or  none  ;  that  is,  it  permits  this  preference, 
and  makes  the  payments  valid,  only  preventing  the  insolvent 
who  uses  this  privilege  from  obtaining  his  discharge.  The  mis- 
chiefs of  this  permission  of  preference  are  very  great  and  very 
obvious ;  and  ^perience  —  through  which  most  of  our  States 
have  passed  —  proves  them  to  be  those  which  theory  would  in- 
dicate. Such  a  preference  always  works  injustice.  It  may 
only  can-y  into  effect  a  previous  bargain  or  confidence  ;  it  may 
only  pay  a  debt  which  it  was  agreed  or  understood  should  be 
paid  at  all  events,  whether  others  were  or  not ;  but  this  bargain, 
or  confidence,  was  itself  unfair.  It  introduces  into  the  com- 
plications of  trade  new  elements  of  disturbance  and  jealousy, 
and  new  temptation  to  get  the  better  of  one's  neighbor,  by  se- 
cret agreement,  or  haste  or  contrivance.  It  induces  an  insol- 
vent to  go  on  in  business  as  long  as  he  has  enough  to  pay 
finally  those  who  help  him,  because  he  can  only  fail  at  last, 
and  his  endeavor  to  put  off  the  evil  day,  makes  it  no  worse 
when  it  comes.  In  a  word,  it  is  a  most  injurious  principle, 
because  it  promises  and  it  gives  facilities  and  success  to 
firaud.  (/) 

the  transfer  waa  by  the  voluntary  confes-  in  the  preceding  note,  sti-ongly  set  forth 
sion  of  a  judgment:  Wilder  y.  Winne,  6  the  dangerous  tendency  of  such  a  doctrine. 
Cowen,  284 ;  Williams  v.  Brown,  4  Jolms.  That  was  a  case  where  an  assignment  had 
Ch.  682  ;  Blakey's  Appeal,  7  liarr,  449.  been  made  by  a  debtor  of  all  his  property 
In  Holbird  v.  Anderson,  5  T.  R.  235,  a  in  trust,  to  pay  the  trustees  and  such  otlier 
preference  was  effected  in  this  manner,  creditors  as  the  debtor,  in  one  year  by  deed, 
and  Lord  Kenyon  said  ;  "  There  was  no  might  direct  and  appoint,  and  reserving  a 
fraud  in  this  case.  The  plaintiff  was  power  to  appoint  new  trustees,  and  to  re- 
prefcrred  by  his  debtor,  not  with  a  view  of  voke,  alter,  add  to,  or  vary  the  trusts,  at 
any  benefit  to  the  latter,  but  merely  to  his  pleasure  The  (Ihancellor,  while  pro- 
secure  tlie  payment  of  a  just  debt  to  the  nouncing  this  assignment,  with  such  reser- 
former,  in  which  I  see  no  illegality  or  in-  rations,  void,  went  on  to  say :  "  As  we 
justice."  It  need  hardly  be  observed,  tliat  have  no  bankrupt  system,  the  right  of  the 
in  all  tlie  above  ciiscs,  the  right  to  make  insolvent  to  select  one  creditor  and  to  ex- 
assignments  for  the  equal  benefit  of  all  elude  another  is  applied  to  every  case, 
creditors  is  fully  admitted,  unless  such  as-  and  the  consequences  of  such  partial  pay- 
signmcnts  are  prohibited  by  statute.  ments  are  extensively  folt  and  deeply 
(/)  In  the  case  of  Riggs  v.  Murray,  2  deplored.  Creditors,  out  of  view,  and  who 
Johns.  Ch.  565,  Chancellor  Kent,  though  reside  abroad  or  at  a  distance,  are  usually 
reiuctantlv  admitting  the  doctrine  which  neglected.  This  checks  confidence  in 
is  sustaiued  bv  the  numerous  authorities  dealing,  and   hurts   the  credit   and  char- 
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The  principle  of  the  banfaupt  and  insolvent  laws  is  diamet- 
rically opposite  to  this,  and  endeavors  to  prevent  or  to  cui'e  the 
very  mischiefs  which  the  principle  of  preference  causes.  It  is 
indeed  almost  expressed  by  the  phrase,  "  as  alienum"  v>'hich 
was  very  generally  used  in  the  Roman  civil  law,  to  signify  debt. 
It  liolds  the  property  of  a  debtor  not  to  be  his  own,  but,  to  the 
amount  of  the  debt,  it  is  "  as  alienum"  or  the  money  of 
another,  {g)  And  if  he  owes  more  than  he  can  pay,  all  his 
property  belongs  to  all  his  creditors;  not  to  any  one  more  than 


actor  of  the  country.  Tlieso  partial  as- 
BiLiiimcnts  arc  no  doulit  founded,  In  certain 
cn^es,  upon  nicritorioas  'considerations. 
Yet  the  tcn:iiitation  leads  strong!}'  toiihusc 
and  to  the  indulgence  of  imin'opev  mo- 
tives. The  iMiiNter  of  tlie  Rolls,  in  Small 
V.  Oudley,  2  P.  W'ms.  427,  and  the  Lord 
Cliancellor  in  Cock  o.  Goodfellow,  10 
Mod.  489,  admit  that  such  preferences  by 
a  sinkinj^  debtor  may,  and  in  some  cases 
ought  to  be  uiven,  and  arc  called  for  by 
gratitude  and  benevolence ;  yet  at  the 
same  time  it  is  acknowledged,  that  the 
power  may  be  abused,  and  he  rendered 
subservient  to  fraud.  Experience  shows, 
tliat  ]>referencc  is  sometimes  given  to  the 
very  creditor  wlio  is  ttie  least  entitled  to 
it,  l)Ccause  he  lent  to  the  debtor  a  delusive 
credit,  and  ttuit  too,  no  doubt,  under  as- 
surances of  a  well-giounded  confidence  of 
priority  of  pnymenL,  mid  perfect  indemnity 
in  (a>e  of  failure.  Mow  often  has  it  hap- 
pened, that  that  creditor  is  secured  wlio 
was  tlie  menus  of  decoying  otiiers,  while 
tiie  real  Inisiness  creditor,  wiio  parted  with 
his  property  on  liberal  terms,  and  in  man- 
ly conlideuee,  is  made  the  \ietim  !  Per- 
linps  some  influential  creditor  is  placed 
upon  the  privileged  list,  to  prevent  distur- 
bance, while  those  who  are  poor,  or  ai'e 
minors,  or  are  absent,  or  want  the  means 
or  the  spirit  to  engnge  in  litigation,  are 
abandoned."  In  Burd  r.  Smith,  4  Dall. 
76,  Bivc/^enri(l(/e,  J.,  said  :  *'  It  has  been 
said  that  a  debtor  may  favor  particular 
creditors.  The  right  has  been  allowed, 
perh.ips  on  a  principle  of  humanity ;  or  in 
favor  of  just  debts,  to  exclude  debts  iu 
law  not  strictly  ex  deblio  justillfn.  But  I 
do  not  think  that  the  ]>ractice  is  to  he  cn- 
cour.iged.  It  is  calculated  to  create  con- 
fusion, uncertainty,  and  collusion.  I  see 
nothing  that  will  prevent  the  mischiefs  of 
voluntary  seltlements  and  conveyances, 
but  a  general  declaration  tliat  tliey  are  all 


void  as  against  creditors.''  In  Cunning- 
ham r.  Freeborn,  U  Wend.  240,  Mr.  .Jus- 
tice N'-lf-ijii,  earnestly  enters  a  protest 
against  the  doctrine  of  preference  of  cred- 
itors. So  also,  ]\'ild'',  J.,  in  Pingree  v. 
Comstock,  18  Pick.  46;  Wrir/ht,  J.,  in 
Atkinson  v.  Jordan,  5  Ohio,  293.  The 
inadcquarv  of  the  common  law  to  cases 
like  these,  and  considerations  hi  the  na- 
ture of  those  advanced  in  2  Johns.  Ch. 
56.5,  have  induced  tlie  adoption  of  provis- 
ions in  the  in-olvent  laws  of  many  States, 
suppressing  altogether  assignments  with 
preferences,  or  jn-cfei-ences  of  creditors, 
even  without  assignment.  <_)f  these  [)ro- 
visions,  those  of  the  Massachusetts  insol- 
vent law  of  1838  and  1S41,  may  serve  as 
an  illustration.  In  ^10  of  the  law  of 
1838,  it  is  said,  that  "  if,  after  this  act  shall 
go  into  operation,  a  debtor  shall,  in  con- 
templation of  his  hecoming  insolvent,  and 
of  obtaining  a  discharge  under  the  ]3ro- 
visions  of  this  act,  make  any  payment,  or 
any  assignment,  sale,  or  tiiinsfer,  cither 
absolute  or  conditional,  of  any  part  of  his 
estate,  with  a  view  to  give  a  iireference  to 
any  creditor,  or  to  any  person  who  is  or 
may  he  liable  as  an  indor.ser  or  surety  for 
such  debtor,  or  to  any  other  person  who 
has  or  may  have  any  claim  or  demand 
against  him."  It  is  further  provided,  in 
the  same  section,  the  money  so  pnid  the 
preferred  creditor  may  be  recovered  by  the 
assignees,  for  the  use  of  the  other  credi- 
tors. The  3d  section  of  the  act  of  1841 
contains  even  more  stringent  provisions 
upon  this  subject.  A  similar  prohibition 
will  ho  found  in  the  English  statute  12  & 
13  Viet. 

(ly)  "  Debitor  itaqnn  as  alienvm  conlrn- 
here  dicilitr  .  .  .  quia  ms  quod  aai/ul, 
quodee  coiilrahit,  alieuuw,  id  e^t  cndiloris, 
fiiit."  Struvii  Syntau'ma  JurisprndentiaB, 
p.  1002,  note  B  (edition  1718).  bee  also, 
.^es,  in  Gesner's  Thesaurus. 
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to  any  other ;  but  to  all  alike,  without  reference  to  his  wishes 
or  their  efforts  ;  and  by  a  process  similar  to  the  civil  law  cessio 
bonorum,  {h)  the  statutes  of  banliruptcy  take  from  him  all  his 
property,  give  it  to  those  who  will  act  as  trustees  for  all  his 
creditors,  and  require  that  it  should  be  divided  in  exact  propor- 
tions to  their  several  debts  among  all. 

The  early  banki-upt  laws  of  England  proceeded  upon  an  as- 
sumption, which  they  maintain  to  this  day ;  it  is,  that  bank- 
ruptcy is  a  crime,  and  that  he  who  is  guilty  of  it  may  properly 
be  proceeded  against  as  a  criminal,  [i)  This  arose,  in  part, 
from  the  fact  that  the  earliest  bankrupt  laws  were  aimed  against 
foreign  merchants,  who,  after  entering  into  mercantile  obliga- 
tions, too  often,  in  the  words  of  Coke,  "  suddenly  escaped  out 
of  the  realm,"  to  the  detriment  of  their  creditors,  {j)  And  in 
part  from  a  similar  fact,  that  after  these  laws  were  made  to 
operate  in  relation  to  all  merchants,  subjects  or  aliens,  they 
were  still,  as  for  some  purposes  they  now  are,  confined  to 
traders.  And  it  was  thought  to  be  a  grievous  wrong,  working 
extensive  mischief,  when  a  trader,  who,  from  the  nature  of  his 
business,  generally  owes  many  persons,  should  deprive  them  aU 
of  what  was  due  to  them,  and  perhaps  needed  by  them  to  dis- 
charge their  own  obligations. 

(h)  The  principle  of  cessio  honorum  was  ruptand  insolvent  laws,  it  might  well  ba 

introduced   hy  the    Christian    emperors ;  said,  that  the  foundation  of  bankruptcy 

and  by  it,  if  a  debtor  ceded  and  yielded  was  criminality,  and  that  of  insolvency, 

up  all  his  fortune  to  his  creditors,  he  was  misfortune.     But   when,   as   generally  at 

secured  from  imprisonment  for  his  debts,  the  present  day,  the  terms  bankrupt  and 

"  Omni  quoque  corporari  cruciatu  sernoto."  insolvent    are    used    interchangeably,   it 

Code,  7,  71.  would  be  perhaps  too  much  to  say,  that 

((')  That  such  was  the  assumption  on  the  accident  of  a  statute  being  called  one 
which  the  early  laws  of  bankruptcy  were  or  the  other,  Avould  determine,  in  any  de- 
based, is  apparent  from  the  language  of  34  gree,  the  question,  whether  crime  or  mis- 
&  35  Hen.  VIII.,  c.  4,  —  the  earliest  law  fortune  should  be  the  basis  of  a  proceeding 
on  this  subject  relating  to    Englishmen,  under  it. 

This  law  described  bankrupts  as  "  persons         (;')  The  most  important  of  the  early 

craftily  obUiining  into  their  hands  great  statutes  against  strangers,  was  that  against 

substance  of  other  men's  goods,  who  sud-  the  Lombards,  which  is   nowhere   to   be 

denly  fiee  to  parts  unknown,  or  keep  their  found  at  this  day,  but  was  passed  in  the 

hou.ses,  not  minding  to  pay  or  restore  to  reign  of  Edward  III.,  and   is  quoted  by 

their  creditors  their  debts  and  duties,  but  Lord  Cote  in  4  Inst.  277.     It  was  enacted, 

at  their  own  will  and  pleasure  consume  that  if  any  merchant  of  the  company  ac- 

the  substance  obtained  by  credit  of  other  knowledge  himself  bound  in  that  manner, 

men  for  their  own  pleasure  and  delicate  that  then  the  company  shall  answer  the 

living,  a"-ainst all  reason,  equity,  and  good  debt;  so  that  another  merchant  which  is 

conscience."     And  while  the  strict  line  of  not  of  the  company  shall  not  be  thereby 

distinction  was  maintained  between  bank-  grieved  nor  impeached. 
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The  statutes  of  insolvency  originally  differed  importantly 
from  those  of  bankruptcy.  They  began  much  later  than  the  bank- 
rupt laws  ;  and  they  have  been  amended  and  varied  from  time 
to  time ;  and  in  this  way  two  systems,  one  of  bankruptcy  law, 
and  the  other  of  insolvency  law,  grew  up  together ;  not  only 
differing  from  each  other,  but,  to  a  certain  extent,  complement- 
ary to  each  other.  But  in  recent  times  they  approach  so  near 
together  that  the  distinction  between  them  is  much  less  positive 
and  exact  than  it  once  was.  (k)  The  insolvency  law  operates 
upon  all  debtors  indiscriminately ;  but  upon  none,  in  invitum. 
That  is,  while  the  bankrupt  law  was  confined  to  traders,  but 
permitted  a  creditor  to  force  any  trader,  who  did  not  pay  his 
debt  to  him,  into  bankruptcy,  the  insolvency  law  only  permitted 
any  and  every  debtor,  without  reference  to  his  occupation,  to 
divide  all  his  effects  ratably  among  aU  his  creditors,  without 
disturbance  from  either  of  them.  And  then  the  bankrupt  law, 
perhaps,  because  it  began  with  seizing  and  sequestrating  the 
effects  of  the  debtor  as  if  he  were  fraudulent,  in  the  end  dis- 
charged all  his  mercantile  debts,  if  all  his  effects  were  honestly 
given  up,  and  no  indication  of  fraud  appeared  anywhere.     On 


(7i)  Spence's  Equitable  Jurisdiction  of  should  feel  much  hesitation  in  saying  that 

the  Court  of  Chancery,  198,  and  following  this  was  an  insolvent,  not  a  banlcrupt  act, 

pages.     Also  a  learned  article  in  the  Lon-  and  tlierefore  unconstitutional.     Another 

don  Law  lUagazine,  vol.  i.  N.  s.  87,  where-  distinction  has  been  stated,  and  has  been 

in  the  policy  of  tlie  insolvent  and   bank-  uniformly   observed.     Insolvent  laws  op- 

rupt  .systems  is  set  forth,  and  the  Knglish  erate  at  the  bistance  of  the   imprisoned 

statutes  on  these  subjects  examined,    ^ec  2  debtor;  bankrupt  laws  at  the  instance  of 

Kent,  .394  and  note  ;  Blanchard  v.  Kusscll,  a  creditor.     But  should  an  act  of  Congress 

1.'!  Mass.  1;  Ogden  ;'.  Saunders,  12  Wheat,  authorize  n  commission  of  bankruptcy  to 

213.     In  the  case  of  Sturges  n.  Crownin-  issue  on    the   application  of  a   debtor,  u 

shield,  4  Wheat.    19,   the  distinction  be-  court  would  scarcely  be  warranted  in  say- 

tween    bankrupt  and  insolvent  laws  was  ing  that  the  law  was  unconstitutional,  aiid 

discu»sed,  with  reference  to  the  clause  of     the   commission   a  nullity This 

the    Constitution    of  the    United    States,  difficulty  of  discriminating  with  any  accu- 

conferring  on  Congress  the  power  to  pass  racy  between  insolvent  and  bankrupt  laws, 

uniform  laws  on  the  subject  of  bankru]itcy.  would  lead  to  the  opinion  that  a  bankrupt 

Murslinll,  C.  J.,  delivering  the  opinion  in  law  may   contain   those   regulations    that 

that  case  said:  "The  suljject  is  divisible  are  generally  found  in  insolvent  laws,  and 

in  its  nature  into  bankrupt  and  insolvent  that'  an  insolvent  law  may  contain  those 

laws,  tliough  the  line  of  partition  between  which  are   common  to  a  bankrupt  law." 

them  is  not  so  distinctly  marked  as  to  en-  The  distinction  between   bankruptcy   and 

able  any  person  to  say,  witli  positive  pre-  iii.solvcncy  will  be  found  often  alluded  to 

clsion,  what  belongs  exclusively  to  the  one  in   the   cases  cited  infra.     See  especially, 

and  not  to  the  other  class  of  laws.     But  if  the    leiu-ned   opinion'  of  Branson,   J.,    in 

an  act  of  Congress  should  disciiarge  the  Sackett  v.  Ainlros,  ."v    Hill,  327  ;   Lining- 

person  of  the  bankrupt,  and  leave  his  fu-  ston,  J.,  in  Adams  v.  Storey,  1   Paine,  C. 

ture  acquisitions  liable  to  his  creditors,  we  G.  79. 


\    \ 


CH.  XII.]  BANKRUPTCY   AND   INSOLVENCY.  431 

the  other  hand,  the  insolvency  law,  which  attacked  no  one,  but 
invited  all,  discharged  no  debt,  but  protected  the  honest  insol- 
vent from  further  legal  process  agiiinst  his  person ;  subjecting, 
however,  his  subsequently  acquired  property  to  a  liability  for  the 
debts  contracted  before  insolvency.  These  differences,  probably 
at  least  (for  it  may  not  be  quite  certain),  constituted  the  original 
distinction  between  bankruptcy  and  insolvency.  In  the  course 
of  this  chapter  we  use  the  words  indifferently,  as  if  they  were 
synonymous,  unless  we  indicate  expressly,  or  by  the  context, 
that  we  speak  of  either  specifically.  As  we  have  said,  they 
have  certainly  come  much  nearer  together,  and  they  perfectly 
agree  in  their  general  purpose.  This  purpose  divides  itself  into 
two  parts,  —  the  first,  to  secure  to  the  creditors  of  a  party  failing 
a  ratable  distribution  of  all  his  property ;  the  second,  to  secure 
to  the  honest  debtor,  after  his  property  is  thus  applied,  immu- 
nity, in  a  greater  or  less  degree,  from  further  molestation.  {I) 


SECTION    II. 

THE   HISTORY   OF   AMERICAN   BANKRUPT   LAW. 

The  British  colonies  in  this  country  did  not  adopt  as  part  of 
their  common  law  the  English  laws  of  bankruptcy  and  insol- 
vency, but  in  many  instances  passed  insolvent  laws  of  their  own. 
When  they  became  independent,  and  the  present  Constitution 
of  the  United  States  was  formed,  the  framers  of  it  had  the 
sagacity  to  perceive  that  a  power  to  make  a  general  bankrupt 
law,  however  seldom  it  might  need  to  be  exercised,  must  always 
exist  in  the  general  government  of  a  commercial  State  ;  and 
this  Constitution  provides  that  "  Congress  shall  have  power  .  . 
to  establish  .  .  .  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States."  (m)  As  this  does  not  expressly 
and  precisely  declare  that   Congress   may  "  pass   a  bankrupt 

(/)  See    the   remarks    of   Mr.   Justice  Blackstone  on   the  purpose  and  policy  of 
these  laws.     2  Bl.  Com.  473. 
(m)  Article  1,  Section  8. 
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law,"  it  was  open  to  question,  or  at  least  to  argument,  whether 
Congress  could  make  such  a  national  law,  or  could  only  "  es- 
tablish" uniformity  among  the  bankrupt  laws  of  the  several 
States.  But  this  question  is  now  settled.  It  is,  indeed,  gener- 
ally admitted,  that  the  almost  contemporary  construction  of  it 
should  have  sufficed  to  prevent  the  question.  For  on  the  4th 
of  April,  1800,  the  first  banljrupt  law  was  framed  by  Congress. 
It  was  limited  to  five  years,  and  thence  to  the  end  of  the  next 
session  of  Congress.     But  it  was  repealed  Dec.  19,  1803.  (n) 

If  this  early  repeal  indicated  the  unpopularity  of  such  a  law, 
that  was  further  proved  by  the  fact  that  no  serious  effort  was 
made  by  petition  to  Congress  to  renew  it,  or  provide  a  national 
bankrupt  law,  until  1840.  (o)  This  measure  was  then  pressed 
with  much  urgency,  but  very  earnestly  opposed  ;  and  it  was 
defeated  for  that  session.  In  the  next,  however,  the  effort  was 
renewed,  and  was  successful ;  a  bankrupt  law  was  enacted  on 
the  19th  of  August,  1841. 

The  opposiiion  was  grounded  in  part  upon  the  constitutional 
objection,  that  the  power  given  to  Congress  was  only  incident 
to  the  power  to  regulate  commerce,  and  that  "  bankruptcy,"  in 
the  constitution,  must  be  held  to  bear  its  limited  and  technical 
sense,  as  determined  by  English  law.  {p)     A  stronger  objection 

(n)  The  act  of  1800,  with  the  decisions  (;))  2  Kent,  480  (8th  ed.).  Tlie  note 
upon  it,  will  be  found  in  tlie  second  volnnie  to  this  pat^e  presents  tlie  legislative  history 
of  United  St;iics  Statutes  ut  LinL'e,  pafre  of  this  liiw  in  a,  manner  which  supersedes 
19,  and  the  repealing  act  in  the  same  the  necessity  of  examination  here.  Chan- 
voUimc,  pape  248.  In  this  repealing  act  cellor  Kent  is  of  opinion,  that  the  pro- 
it  was  pi-ovidcd,  that  the  repeal  "  shall  in  vision  in  the  bankrupt  act  which  rendered 
nowise  affect  the  execution  of  any  com-  it  a  general  insolvent  act  (that  which  pro- 
niis-<ion  of  bankruptcy  which  may  Ijavo  vided  for  voluntary  bankruptcy),  was  the 
been  issued  prior  to  the  passing  of  tliis  act,  one  most  exclusively  in  operation,  and 
but  every  such  commission  may  and  shall  gave  occasicju  to  serious  doubts  whether 
be  procccilcd  on  and  fuHy  executed,  as  it  was  within  the  true  construction  and 
thougli  this  act  had  not  been  passed."  purview  of  the  constitution  ;  and  that  it 

(o)   In    1829,   twelve   years    before  the  was  that  branch  of  the  statute  that  brought 

passage  of  the  last  national  bankrupt  law,  the  system  —  in  his  opinion,  justly —  into 

a  powerful  article  appeared  in  tlie  Ameri-  general  discredit  and  condemnation,  and 

can  Jniist,  from  the  pen  of  Hon.  S.   E.  led   to  the  repeal  of  the  law.     Notwith- 

Sewall,    of    Massachusetts.      It    strongly  standing  the  doubts  of  which  the  learned 

sets  forth  the  condition  of  the  country,  (.'hiincellor  speaks,  it  seems  to  have  been 

under  the  contradictoiy  opinions  regaril-  settled,  so  far  as  State  courts  could  doit, 

ing,  and   conflicting   adjudications  u|)on,  that  the  provision  for  voluntary  bankrupts 

the    State   insolvent   laws;   calls  for  the  was  equally  constitutional  with  the  rest  of 

enactment  of  a  national  law  which  shall  the  law,  and  that  it  applied  to  all  debts, 

establish   uniformity  on  the   subject,  and  except  those  specified  as  beyond  its  appli- 

combats  the  objections  to  such  an  enact-  cation,  contracted  before  or'  after  its  pas- 

ment.     1  Am.  Jur.  35.  sage.     Kunzler  u.  Kohaus,  5   Hill,  317; 
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was  the  waste  and  expense  of  all  proceedings  in  bankruptcy 
The  evidence  of  this  is  strong,  and  has  grown  in  strength  from 
the  first  operation  of  the  statutes,  and  has  called  forth,  not  only 
an  unqualified  admission  of  the  fact,  but  the  regret  and  severe 
reprehension  of  the  best  judges,  {q)     But  by  far  the  gi-eatest 


Snckett  v.  Aiidross,  id.  327.     These  cases 
are   of  great  interest,  as   presenting  very 
fully  tlie  argument  on  one  side,  and  tlie 
other,  on  the  right  of  Congress  to  pass  a 
law   for   the   benefit  of  t:oluntari/  debtors, 
whicli  should  apply  to   debts   contracted 
before  tlie  act.     In  the  first  case,  Cowen, 
J.  delivered  the  opinion  of  the  majority 
of  the  court,  vindicating  the  constitution- 
ality of  the   law  in  both   these  respects. 
ITrom  that  opinion  Branson,  J.  dissented, 
and  in  the  second   case   above   cited,  set 
forth  his  views  with  his  customary  earnest- 
ness and  ability,  in  an  opinion  of  nearly 
fifty  pages.     His  conclusion   is,  that  tlie 
voluntary  branch  of  the  bankru])t  law  was 
unconstitutional,  for  the  following  reasons : 
1.  It  is  not  confined  to  traders,  but  ex- 
tends  to   all   classes   of   debtors.      2.    It 
places  the  whole  power  in  the  hands  of  the 
debtor,  without  giving  any  means  of  coer- 
cion to  the  creditor.     3.  It  discharges  the 
debt  without  the  consent  of  tlic  creditor  in 
any  form,  and  so  violates  the  obligation  of 
the  contract.    4.   If  it  retroacts,  so  as  to 
discharge  debts  contracted  before  its  pas- 
sage, then  it  not  only  violates  contracts, 
but  it  goes  entirely  beyond  the  .scope  of 
the  bankrupt  power.     It  is  not  a  laio^  but 
a  sentence  or  judgment  against  creditors, 
and  Congress  has  no  judicial  power  over 
the  subject.     A  similar  view  was  adopted 
by  Judge    Wells,   of  the   U.    S.  District 
Court  of  JMissouri,  in  the  case  of  Edward 
Klein.     The  opinion  will  be  found  in  2 
N.  Y.  Leg.  Obs.  18+;    but  on  appeal,  his 
decision  was  reversed  by  Catron,  J.,  of  the 
XJ.  S.  Supremo  Court,  sitting  in  the  Cir- 
cuit Court.     He  held  that  the  law  of  1841 
was    constitutional.      In    the   matter  of 
Edward   Klein,  1  How.  277,  in   note  to 
Nelson   v.  Cai-land.     The   law   was   pro- 
nounced constitutional  also,  in  Thompson 
V.   Alger,    12    Met.  428;    State   Bank  v. 
Wilborn,    1    Eng.  35 ;    Loud   v.   Pierce, 
25   Me.  233  ;   Morse   v.   Hovey,  1  Barb. 
Ch.   404;   Lalor   v.  Wattles,   3    Gilman, 
225;   Dresser  v.    Brooks,   3   Barb.   429. 
And  a  suit  which  had  been  commenced 
before  the   law  of  insolvency  went  into 
operation,   was  wholly  abrogated   by  the 
law  if  the  creditor  proved  his  debt ;   and 
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in  case  of  the  failure  of  the  debtor  to 
obtain  a  discharge,  it  was  necessary  that 
tlie  action  should  be  recommenced  ub  in- 
itio. Haxtun  i:  Corse,  2  Barb.  Ch.  506. 
(17)  Lord  Eldon  "  took  the  first  occasion 
of  expressing  strong  indignation  at  the 
frauds  committed  under  cover  of  tlie  bank- 
rupt laws,  and  his  determination  to  repress 
such  practices.  Upon  this  subject  liis 
lordship  observed,  with  warmth,  that  the 
abuse  of  the  bankrupt  law  is  a  disgrace  to 
the  country,  and  it  would  be  better  at  oiica 
to  repeal  all  the  statutes,  tliau  to  suffer 
them  to  be  applied  to  such  purposes. 
There  is  no  mercy  to  the  estate.  Nothing 
is  less  thought  of  than  the  object  of  the 
commission.  As  they  are  frequently  con- 
ducted in  the  country,  they  are  little  more 
tlian  stock  in  trade  for  the  commissioners, 
the  assignees,  and  the  solicitor.  Instead 
of  solicitors  attending  to  their  duty,  as 
ministers  of  the  court,  for  they  are  so, 
commissions  of  bankruptcy  are  treated  as 
matters  of  traffic,  A  taking  out  the  com- 
mission, B  and  C  to  be  his  commissioners. 
Tliey  are  considered  as  stock  in  trade,  and 
calculations  are  made  how  many  coniniis- 
ioners  can  be  brought  into  the  partner- 
sliip.  Unless  the  court  holds  a  strong 
hand  over  bankruptcy,  particularly  as 
administered  in  this  country,  it  is  itself  ac- 
cessory to  as  great  a  nuisance  as  any  known 
in  the  land,  and  known  to  pass  under  the 

forms  of  its  law His  lordshi]i  added, 

that  he  was  determined  to  make  tlie  offi- 
cers of  this  court  responsible  to  the  justice 
of  the  country  for  their  dealings  in  this 
court;  and  declared,  with  reference  to  the 
practice  of  lending  a  name  to  a  pcison 
forbid  by  the  court  to  take  out  a  pciiiion, 
that  he  would  not  hesitate  to  sirjke  a 
solicitor  off  the  roll  who  dare  to  lend  his 
name  to  a  person  nnder  such  an  interdict, 
and  for  that  reason  alone ;  but  he  wonlc 
go  further,  and  whenever  a  case  of  this 
nature  should  be  brought  forward,  would 
direct  the  Attorney-General  to  prosccut« 
for  a  conspiracy ;  for  no  worse  conspiracj 
can  be  than  that,  the  object  of  which  is  to 
make  what  the  legislature  intended  as  a 
lenient  process  against  the  bankrupt,  a 
mode  of  defrauding  the  creditors  and  tUa 
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objection,  and  one  that  will  always  be  likely  to  make  a  national 
bankrupt  law  unpopular,  and  will  perhaps  prevent  its  occurring 
again  for  a  long  time  to  come,  is  the  universal  belief,  grounded 
upon  all  experience,  that  a  bankrupt  law  is  a  mere  sponge  to 
wipe  off  indebtedness. 

In  the  law  of  1841,  there  was  an  endeavor  to  avoid  a  part  of 
these  objections,  by  uniting,  in  certain  respects,  the  insolvency 
system  with  the  bank'rupt  system.  Two  classes  of  debtors  were 
provided  for ;  or  rather  the  statute,  in  the  first  place,  permitted 
aU  debtors  to  become  bankrupt,  excepting  only  public  defaulters, 
or  those  who  had  become  debtors  in  some  fiduciary  capacity,  (r) 
There  was  then  a  provision  intended  to  be  nearly  equivalent  to 
the  English  limitation  to  traders.  Debtors  who  belonged  to 
this  latter  class  might  be  made  banfaupts  'by  compulsory  pro- 
cess, while  all  others  had  the  right  to  make  themselves  banlirupt, 
but  could  not  be  made  so  by  others.  In  this  respect  the  first 
provision  is  that  of  the  insolvency  system  ;  and  the  second,  that 
of  the  bankruptcy  system.  But  then  the  statute  gives  to  aU 
bankrupts  under  this  law,  whether  voluntary  or  involuntary, 
whether  traders  or  otherwise,  a  discharge  from  their  indebted- 
ness.    It  offered  in  fact  to  every  debtor  a  discharge  of  his  debts. 

The  condition  of  the  country  at  that  time  demanded  precisely 
this  relief.  The  community  was  burdened  with  an  immense 
amount  of  indebtedness,  which  embarrassed  the  debtors,  and 
prevented  their  engaging  in  any  business  that  might  give  them 
subsistence  and  promote  the  prosperity  of  the  country,  and  at 
the  same  time  it  gave  to  creditors  only  hopeless  and  valueless 
claims.  The  act  afforded,  in  point  of  fact,  the  very  relief  it  was 
intended  to  give ;  and  when  this  good  work  was  accomplished, 
the  general  objections  to  a  bankruptcy  law  reappeared  in  fuU 
force,  and  on  the  3d  of  March,  1843,  the  statute  was  repealed. 
But  within  this  brief  period,  of  little  more  than  a  year  and  a 
half,  an  immense  multitude  of  persons  availed  themselves  of 
the  opportunity  to  discharge  their  debts  by  bankruptcy. 

bankrupt"  6  Vcs.  1.  It  might  ndmit  justified,  to  some  extent,  the  language  of 
of  reasonable  doubt,  whether  the  practice     Lord  Eldon. 

in  this  country,  under  the  national  law  of  (;)  As  to  who  may  be  made  bankrupts, 
1841,  would  net,  in  some  localities,  have    or   may  become  bankrupts  of  theii-  own 

motion,  see  infra,  Section  5. 
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Since  iben  we  have  had,  and  have  now,  insolvent  laws  of 
one  kind  or  another  in  almost  all  the  States.  These  differ  in 
their  provisions  very  much  ;  and,  although  it  would  be  impos- 
sible to  point  out  with  any  distinctness  all  these  differences  in 
a  single  chapter,  we  shall  have  occasion  to  notice  some  among 
them. 

The  most  difficalt  question  to  which  they  have  given  rise  is, 
as  to  the  operation  of  a  State  insolvent  law  upon  creditors 
who  live  in  another  State.  The  first  objection  was  to  the 
constitutionality  of  any  State  insolvent  law,  because  it  neces- 
sarily "  impaired  the  obligation  of  the  contract "  of  the  debtor. 
But  this  was  disposed  of  mainly  by  the  help  of  a  distinction 
between  the  remedy  and  the  right;  holding  the  first  to  be 
within  State  power,  but  the  latter  not.  (s)  This  distinction 
was  adopted  by  Chief  Justice  Marshall,  from  the  argument  of 
counsel,  and  sustained  by  him  with  great  ingenuity  and  force. 
It  certainly  is  very  nice,  and,  when  critically  examined,  becomes 
almost  evanescent.  But  it  is  now  very  generally  admitted,  per- 
haps on  the  ground  that  its  want  of  exact  logic;il  reason  is  com- 
pensated by  the  absolute  necessity  that  this  clause  in  the  con- 
stitution should  be  thus  qualified.  But  after  this  objection  was 
disposed  of,  another  arose,  which  is  the  most  difficult  question 
the  State  insolvent  laws  have  ever  caused.  It  is,  as  to  the 
effect  which  such  a  law  has  upon  creditors  residing  in  another 
State.     Considering  the  constant  and  very  extensive  commer- 

(s)  This  distinction  was  made  by  Mr.  punishment,  or  mny  withhold  this  means, 

Hunter,  in  liis  iirnument  for  the  defendant,  and  leave  tlie  contract  in  full  force.     Im- 

in   Sturp;es    v.   Crowninsliield,   4    Wlieat.  prisonment  is  no  part  of  the  contract,  and 

122  :  "  The  obligation  of  a  contract,  and  simply  to    release   the  prisoner  doe.s  not 

a  remedy  for  its  performance,  are  ditfisrent  impair  its  oblifiation.  .            .  Statutes  of 

thing-;."     Jfarshall,  C.  J.,  delivering  the  lindtations  relate  to  the   remedies  whicli 

opinion  of  the  court  in   tluit  case,  said  ;  are  furnished  in  tlie  courts.     They  rather 

"  Tlie  distinction  between  the  oblig-ation  establish  that  certain  circumstances  shall 

of  a  contract,  and  the  remedy  given   liy  amount  to  evidence  that  a  contract  has 

the  legislature  to  enforce  that  obligation,  been   performed,  than   dispense  with   its 

has  been  taken  at  the  bar,  and  exists  in  performance.     If,   in   a   .State  wliere  six 

the  nature  of  things.     Without  impairing  years  may  be  pleaded  in  bar  to  an  action 

the  ol)ligation  of  the  contract,  the  remedy  of  assumpsit,  a  law  should  pass,  declaring 

mav  ceituinjy  be  modified  as  the  wisdom  that  contracts   already  in  existence,  not 

of  the  nation  shall  direct.     Confinement  barred  by  the  statute,  should  be  construed 

of  the  deluor  may  be  a  punishment  for  not  to  be  within  it,  theie  can  be  little  doubt  of 

performing  his  contract,  or  may  be  allowed  its  unconstitutionality.     So  with   respect 

as  a  means  of  inducing  him  to  perform  it.  to  the  laws  against  usury."     Le  Koy  v. 

But  the  State  may  refuse  to  inflict  this  Crowninshield,  2  Mason,  151. 
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cial  intercourse  between  the  different  States  of  this  Union,  it 
is  not  surprising  that  this  question  recurs  very  frequently  ;  but 
it  is  very  much  to  be  regretted  that  judicial  opinions  concern- 
ing it  are  so  diverse  and  wholly  irreconcilable,  that  it  is  im- 
possible to  say  with  certainty  what  the  law  is  in  relation  to 
this  subject.  The  distinction  between  remedy  and  right  has 
been  so  applied  as  to  hold  as  of  the  remedy  only,  —  priority  of 
or  security  to  any  particular  creditor,  imprisonment,  statutes  of 
limitation  and  usmy,  laws  concerning  processes  in  State  courts, 
exemption  of  particular  kinds  of  property,  or  of  persons  en- 
gaged in  particular  duties,  or  privileges  attached  to  any  ofEce 
or  territory,  {t)     Thus  far,  there  is  nothing  to  permit  a  State  to 


{/)  Piioiity  of  payment  of  <a  piirticular 
creditor  is  matter  relating  to  tlie  ri-medy. 
Harrison  v.  .Sterry,  5  Craiieli,  289-:2')8. 
Marsluill,  C.  J  :  "  iint  tlie  ri_;l]t  of  |n-ioiity 
forms  no  part  of  tlie  contract  itself.  It  is 
extrinsic,  and  is  rather  a  personal  privi- 
lej^e  dc])endent  on  tlie  law  of  tlie  place 
where  the  |n-operty  lies,  and  where  the 
court  sits  which  is  to  decide  the  cause," 
Inipvisounicnt,  —  Marshall,  C..J.,  in  Stur- 
ges  V.  Crowniiisliield,  abo\-e  citctl ;  Beers 
V.  IIani:hton,9  Pet.  329  ;  Pu<;li  r.  Bus.^el, 
•2  Blackf.  39-i.  See  Washinfilon,  J.,  in 
Caynfi'anqne  v.  Burncll.  1  W.ish.  C.  C. 
340.  Statutes  of  limitation  and  usury, — 
Sturfi^es  0.  Crowninshield,  -1  Wheat.  2tJ6  ; 
Le  lioy  V.  Crowninshield,  2  Mason,  l.il, 
wherein  Story,  J.,  states  and  defines  the 
limits  of  the  doctrine  ;  Decouehc  v.  Savc- 
tier,  3  Johns.  Ch.  190.  KenI ,  Ch  :  "  The 
])lea  of  the  statute  of  limitations  docs  not 
touch  the  merits  of  the  action.  It  merely 
bars  the  remedy  in  the  particular  domestic 
forum,  and  does  not  conclude  the  plaintiff 
in  his  own  or  any  other  foreiicn  country." 
Processes  in  Stiite  courts, —  United  States 
!■•  Kobeson,  9  Pet.  319;  Bank  of  United 
States  V.  Halstead,  10  Wheat,  .'jl.  Ex- 
emption of  particular  persons  or  property, 
—  Morris  I'.  Eves,  11  Mart.  (La.),  73(5 ; 
Mather  «.  Bush,  16  Johns.  233,  ])aj;e  244, 
note  (/)).  I^rivilege  attached  merely  to 
person  or  territory,  —  Hinkley  v.  Morean, 
3  Mason,  88.  Stonj,  J. :  "  The  present  suit 
is  to  be  decided  by  the  law  of  Hhissiwhi- 
setts  ;  and  a  discharge  of  the  person  of  the 
debtor  in  another  State  [Maryland  in  the 
case  before  him],  which  leaves  the  con- 
tract in  full  force,  has  no  effect  to  dis- 
charge the  person  here.     No  court  gives 


effect  to  the  local  laws  of  another  country 
or  State  in  res)")cct  to  the  forms  or  force 
of  jiiu'css."  in  i\Iclan  v.  Fitz  James,  1 
B.  &  P.  13S,  a  different  doctrine  was  laid 
down  by  the  majority  of  the  court,  con- 
trary to  the  opinion  of'  Mr.  Justice  Heath. 
In  imiay  v.  Ellcfson,  2  East,  454,  Lord 
EHenboruiif/Ji  expressed  his  unwillingness 
to  accede  to  the  doctrine  of  Melan  c.  Pitz 
James.  The  general  docirine  of  Hinkley 
V.  Morean  is  recognized  in  Penwick  v. 
Scars,  1  Cr:mch,  259  ;  Dixon  i'.  Rumsav, 
3id.319;  Pcaisiill  i>.  Dwight,  2  iMass.84; 
3  Burge  on  Col.  &  For.  Law,  1046  ;  Story 
on  Conflict  of  Laws,  §  339  ;  Atwater  v. 
Townsend,  4  Conn.  47  ;  and  see  Smith  v, 
Healy,  id.  49  ;  Smith  c.  Spinolla,  2  Johns. 
198;'  White  v.  Cnnlield,  7  Johns.  117; 
Titus  I:  liobart,  5  Mason,  378;  Nash  v. 
Tu])pcr,  1  Caines,  402  ;  Lodge  v,  Phelps, 
2  Caines'  Cas.  in  Error,  321  ;  Green  u. 
Sarmiento,  3  Wash.  C.  C.  17;  Golden  i;. 
Prince,  id.  314.  The  distinction  in  cases 
of  this  class  is  nvcII  laid  do\vn  by  PatriSj 
J.,  in  Judd  !'.  Porter,  7  Grecnl.  337 : 
"  This  di.stinction  is  to  be  found  in  all  the 
cases,  that  wiien  the  contract  is  discharged, 
either  by  a  ccrtiffcate  of  bankruptcy  or 
otherwise,  the  body  of  the  debtor  is  not 
thereafter  liable  to  arrest  in  any  jurisdic- 
tion for  debts  existi)ig  at  the  time  of  the 
bankruptcy ;  for,  the  contract  being  at  an 
end,  there  remains  nothing  upon  which 
the  remedial  laws  of  any  government  can 
operate.  But  when  the  body  only  of  the 
debtor  is  discharged,  leaving'  the  contract 
unimpaired,  the  discharge  is  effectual  only 
to  the  extent  of  the  jurisdiction  under 
which  it  was  granted,  and  extra  territorium 
has  no  efficacy."     In  addition  to  authority 
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release  a  debtor  from  the  liability  of  his  subsequently  acquired 
property  for  his  debt.  And  formerly,  a  great  majority  of  the 
insolvent  laws  of  the  States,  conformed  to  the  insolvency  sys- 
tem of  England,  so  far  as  to  create,  or  rather  leave,  this  liabil- 
ity. But  it  was  afterwards  held  by  the  Supreme  Court  of  the 
United  States,  that  an  insolvent  law  which  took  away  this  lia- 
bility, still  affected  only  the  remedy,  (m)     Hence  the  clause  of 


cited  above,  see  the  numerous  cases  cited 
by  Professor  Gn-enleaf,  in  the  argument 
in  Judd  r.  Porter.  A  different  view  was 
adopted  in  Millar  v.  Hall,  1  Dall.  229. 
The  court  say,  that  the  defendant  was  com- 
pelled by  law  to  transfer  all  his  property 
for  tlic  benefit  of  his  creditors.  "  Having 
done  this  we  must  presume  that  he  has 
firirly  done  it,  and  therefore  to  permit  the 
taking  his  person  hero,  would  be  to  at- 
tempt to  compel  him  to  perform  an  im- 
possibility, that  is,  to  pay  a  debt  .after  ho 
has  been  deprived  of  every  means  of  pay- 
ment, an  attempt  which  would  at  least 
amount  to  perpetual  imprisonment,  unless 
the  benevolence  of  lu»  friends  should  inter- 
fere to  discharge  the  plaintiff's  account." 
Smith  V.  Brown,  3  Binn.  201  ;  Hilliard  v. 
Greenleaf,  5  id.  336,  n. ;  Boggs  v.  Teackle, 
id.  332. 

(«)  It  was  at  one  time  supposed  that 
this  question  was  passed  upon  by  the 
Supreme  Court  in  M'Millan  «.  M'Neill,  4 
Wheat.  209.  That  such  was  not  the 
case,  see  the  remarks  of  Mr.  Justice  Wash- 
ington, 12  Wheat.  254,  The  point  decided 
in  that  case  was,  that  a  discharge  under 
the  bankrupt  laws  of  one  government  docs 
not  affect  contracts  made  or  to  bo  execu- 
ted under  another,  wliether  the  law  be 
prior  or  subsequent  in  the  date  to  that  of 
the  contract.  The  case  of  Ogden  v. 
Saunders,  12  Wheat.  213,  is  the  leading 
ease  on  this  topic.  It  was  a  ease,  as 
Btated  by  Mr.  Justice  Washington,  deliver- 
ing Ills  opinion,  "  of  a  debt  contracted  in 
the  State  of  New  York,  by  a  citizen  of  that 
State,  from  which  he  was  discharged,  so 
far  as  ho  constitutionally  could  be,  under 
a  bankrupt  law  of  that  State,  in  force  at 
the  time  when  the  debt  was  contracted." 
The  action  was  brought  by  a  citizen  of 
New, Orleans,  in  the  United  States  Dis- 
trict Court.  The  question,  therefore,  W!is 
directly  upon  the  ronslitutionality  of  this 
bankrupt  law,  discharging,  r.s  it  did,  not 
only  the  person  of  the  debtor,  but  liis  sub- 
Bequently  acquired  effects,  fiom  liability 
to  attachment  and  levy.     And  this  ques- 


tion of  constitutionality  was  twofold.  1. 
As  affecting  the  rights  of  citizens  of  the 
same  Statu.  2.  As  affecting  the  rights  of 
citizens  of  different  States.  Wiishingtun, 
J.,  delivering  his  opinion,  drew  a  distinc- 
tion between  impairing  tlie  contract  and 
impairing  the  oUiqaiion  of  tlie  contract. 
What  is 'the  obligation?  Marshall,  C.  J., 
in  4  Wheat.  1 97,  says,  it  is  "  The  law 
which  binds  the  parties  to  perform  their 
agreement."  What  is  the  law  I'cferrcd  to  ? 
Not  the  moral  law,  not  exclusively  the 
universal  law  of  civilized  nations  (p. 
2.'J8).  It  is  the  municipal  law  of  the 
State  (p.  259)  wliich  is  a  part  of  the  con- 
tract, and  f;oes  with  it  wherever  the  par- 
ties are  to  lie  found.  If  it  forms  part  of 
the  contract,  it  is  a  solecism  to  say  that  it 
impairs  the  ohlii;atian  (p.  260).  This  law 
no  more  impairs  the  obligation  of  con- 
tracts than  an  agreement,  by  the  terms  and 
at  the  time  of  contracting,  that  in  case  of 
the  debtor's  insolvency  and  surrender  of 
all  his  property  for  the  benefit  of  his  credi- 
tors, he  should  be  discharged  from  his 
contract.  Nor  can  it  be  objected,  that  if 
tliis  be  so,  a  repeal  of  the  law  in  exe- 
cution, Avhere  the  contract  was  formed, 
could  violate  the  contract.  The  repeal 
would  only  affect  subsequent  contracts. 
This  may  be  illustrated  by  statutes  of  usu- 
ry, construction,  fraud,  and  limitation. 
In  all  these  the  distinction  between  retro- 
spective and  prospective  operation  is  to  be 
observed.  Especially  an  argument  might 
be  drawn  from  the  ease  of  limitations. 
The  collocation  of  the  clauses  of  this  con- 
stitution, relating  to  this  subject,  foiTned 
the  basis  of  an  argument.  The  conclu- 
sion reached  by  Mr.  Justice  Washington, 
was,  that  a  discharge  under  these  circum- 
stances was  a  valid  bar ;  the  question  of 
the  effect  between  citizens  of  different 
States  not  having  yet  been  argued  to  at 
the  bar.  Mr.  Justice  .TbAnson,  in  (his  case, 
after  vindicating  the  doctrine  of  Sturges 
V.  Crowninshield,  examines  the  ethical 
force  of  the  terms  "  obligation  of  con- 
tracts," and  reaches  a  conclusion  which 
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the  constitution,  prohibiting  the  impairing  of  the  obligation  of 
contracts,  may  be  said  to  permit  any  insolvent  law  which  does 
not  expressly  discharge  the  debt  itself.  And  as  those  of  the 
State  laws  which  discharge  the  debt,  as  that  of  Massachusetts, 
for  example,  are  made  to  apply  only  to  debts  founded  on  con- 
tracts entered  into  after  the  passing  of  the  act,  and  as  the  law 
existing  when  and  where  a  contract  is  made,  forms  a  part  of  it, 
and  consequently  enters  into  all  contracts  made  subsequently  to 
the  law,  it  may  now  be  said  that  a  State  law,  whatever  be  its 


he  admits  goes  further  than  the  doctrine 
of  Sttn;L:os  /'.  Crowninsliieldj  that  a  law 
dischnruin;;  the  future  etfects  of  the  debtor 
is  v;diil,  even  as  to  contracts  made  jjrior 
ti>  tlic  ])assai:e  of  tJie  law,  and  miillo  fortiori, 
suhscquent  ones.  He  repudiates  the  doc- 
trine that  the  remedy  is  in;L;raf[ed  into 
the  law,  hut  maintains,  that  inasmuch  as  a 
knowledi^e  of  the  laws  is  imputed  to  every 
one  who  entei'S  into  contracts,  no  one  can 
complain  of  surprise  or  want  of  public 
faith,  in  the  application  of  those  laws. 
The  riulit  to  pass  laws  of  limitation  can- 
not be  maintained,  if  that  to  pass  bank- 
rn|>t  laivs  of  this  character  is  denied.  The 
ri^iht  to  ])a^s  sneh  laws  has  been  assiTfcd 
by  every  civilized  nation  (p.  -js').  Not  a 
sutbrient  objection  to  say,  that  if  the  obli- 
liation  of  contracts  has  relation  to  all  the 
hnvs  which  give  or  modify  the  remedv,  the 
obligation  is  ambulatory  and  uncertain, 
(p.  L'88).  Nor  can  a  right  in  the  States 
to  pass  tender  laws  be  derived  from  that  to 
]Kiss  bankrupt  laws,  for  the  former  ate 
expressly  foii)iddeiT.  It  is  urged  that  this 
is  an  arliitrary  act,  and  futuie  actpii^itions 
might  be  made  liable.  But  in  answei-, 
why  may  it  not  he  urged,  that  the  com- 
munity has  a  right  to  set  bounds  to  the 
will  of  contracting  parties,  for  the  public 
good,  in  this  as  in  many  other  instances 
(p.  289)  ?  TImmpson  and  Triinl>le,  JJ.,  con- 
curred with  the  above-named  judges. 
Fi-om  this  opinion  Sloit/  and  Dimill,  JJ., 
together  with  the  Chief  Justice,  dissented, 
and  these  were  the  grounds  of  their  de- 
cision, as  gathered  from  the  opinion  of 
Marsha/I,  C.  J.  :  1.  That  the  wonls  of  the 
clause  of  the  constitution  under  considera- 
tion, taken  in  their  natural  and  obvious 
sense,  admit  of  a  prospective  as  well  as  a 
retrospective  operation.  2.  That  an  act 
of  the  legislature  does  not  enter  into  the 
contract,  and  become  one  of  the  condi- 
tions stipulated  by  the  parties;  nor  does 


it  act  externally  on  the  agreement  unless 
it  have  the  full  force  of  law.  .3.  That  con- 
tracts derive  their  obligations  from  the  act 
of  the  parties,  not  from  the  grant  of  gov- 
ernment; and  that  the  riu'lit  of  govern- 
ment to  regulate  the  manner,  or  to  pro- 
hibit such  as  may  be  against  the  policy  of 
tlie  State,  is  etitirely  consistent  with  theii 
inviolability  after  they  have  been  formed. 
4.  That  the  obligation  of  a  contract  is  not 
identified  with  the  means  which  govern- 
ment may  furnish  to  enforce  it ;  and  that 
a  prohibition  to  pass  any  htw  impairing  ir, 
does  not  imply  a  prohibition  to  varv  the 
remedy,  nor  does  a  power  to  vai-y  the 
remedy  imply  a  power  to  impair  the  obli- 
gation derived  from  the  act  of  the  }j:irties. 
Si.  that  the  first  branch  of  the  question  of 
con.-titutionality  was  answered  in  the  af 
iirmative.  The  second  branch  of  the 
question  having  been  argued,  Wn^liniiitoti, 
llionijison,  and  Trinilite,  JJ.,  were  of  opin- 
ion that  the  same  reasons  which  iioverned 
them  at  the  first  bearing,  apjilicd  in  this 
aspect  of  the  question.  Joliiison,  J.,  who 
liad  agreed  with  them  in  the  view  then 
adopted,  was  of  opinion,  that  although, 
"as  between  citizens  of  the  same  Stale,  a 
discharge  of  a  bankrupt  by  the  laws  of 
that  State,  is  valid  as  it  afi'eets  posterior 
contracts,"  yet,  "that  as  against  creditors, 
citizens  of  other  States,  it  is  invalid  as  to 
all  contracts."  The  other  three  jndL'cs 
concurred  in  the  opinion.  Boyle  r.  Zach- 
arie,  6  Pet.  348.  So  the  second  branch 
of  the  question  was  answered  in  the  ncg.'i- 
tive.  Blanchard  v.  Russell,  13  Mass,' I; 
Mather  v.  Bush,  16  Johns.  233;  Hicks  u. 
Hotchkiss,  7  Johns.  Ch.  299  ;  Crittenden 
c.  Jones,  5  Hall's  L.  J.  .')20  ;  Townsend 
V.  Townsend,  Niles'  Reg.  l.'ith  Sept.  !8iil  ; 
Shaw  ?■.  Robbins,  12  Wheat.  3tiD,  note 
(n);  Mason  !.  Haile,  12  Wheat.  37U, 
Wasliiiiyton,  J.,  di,-..-.enling. 
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name,  which  is  in  fact  a  bankrupt  law  in  all  respects,  may  be 
constitutional. 

In  the  next  place,  the  municipal  law  of  any  State  is  a  part  of 
every  contract  made  in  that  State,  and  to  be  performed  therein. 
If  the  contract  is  made  elsewhere,  but  to  be  performed  in  that 
State,  we  have  seen,  in  our  chapter  on  the  law  of  place,  that 
the  contract  has  a  kind  of  twofold  law  of  place.  In  general,  it 
is  said  that  the  place  of  a  contract  is  that  where  it  is  to  be 
performed,  because  it  may  be  presumed  that  the  parties  pro- 
posed to  be  governed  by  those  laws  in  the  performance  of  the 
contract,  [d)  Each  State  has,  then,  by  the  present  weight  of 
authority,  the  right  to  determine  for  its  own  citizens,  and  its 
own  courts,  what  it  will,  in  respect  to  a  contract  which  is  either 
made  within  its  sovereignty,  or  to  be  performed  there.  Thus, 
for  instance,  the  insolvent  law  of  Massachusetts  "  absolutely 
and  wholly  discharges  the  debtor  from  all  debts,  ....  founded 
upon  any  contract  made  by  him  within  the  Commonwealth,  or 
to  be  performed  within  the  same."  [w) 


(w)  See  supra,  the  chapter  on  tlie  Law 
of  Place,  Vol.  II.  pp.  .'JS2  and  583. 

(w)  That  a  State  insolvent  law  may- 
provide  constitutionally  for-  the  discharge 
of  all  contracts  made  within  the  State  be- 
^Iweeti  its  own  citizens,  is  a  proposition 
wliich  may  now  be  considered  as  estab- 
lished. Cgden  V.  Saunders,  12  Wheat. 
213,  368,  369;  Walsh  v.  Farrand,  13 
Mass.  19  ;  Brigham  v.  Henderson,  1  Cush. 
430;  Converse  v.  Bradley,  id.  434,  in  the 
note;  Babcock  v.  Weston,  1  GalUs.  168; 
Baker  i'.  Wheaton,  5  Mass.  .'509;  Smith 
V.  Smith,  2  Johns.  241  ;  Smith  v.  Par- 
sons, 1  Ohio,  107.  So  tho>e  per.sons 
who  assent  to  the  operation  of  such  laws, 
by  participating  in  proceedings  had  under 
them,  are  bound  by  such  operation.  Clay 
V.  Smith,  3  Pet.  411.  In  Farmers  &  Me- 
chanics Bank  ii.  Smith, 6  Wheat.  131,adis- 
charge  under  a  Pennsylvania  bankrupt  net 
was  held  not  to  affect  a  contract  between 
citizens  of  that  State  made  previous  to  the 
passage  of  the  law.  But  the  Jroposition 
that  a  State  insolvent  law  may  operate  a 
discharge  of  a  debt  contracted  by  one  of 
its  own  citizens  with  the  citizens  of  an- 
other State,  when  the  contract  is  on  its 
face  to  Ijc  performed  within  the  State 
granting  the  discharge,  is  one  which 
stands   bv  uo   means  without   dispute  at 


this  day.  We  think,  however,  that  the 
weight  of  autliority  sustains  the  proposi- 
tion, thougli  it  cannot  be  denied  that  the 
decisions  of  courts  of  tlie  highest  charac- 
ter, and  the  di.-.scnt  of  at  least  one  of  the 
most  learned  judges  in  the  country  from 
the  opinion  of  his  associates,  render  the 
future  preponderance  of  authority,  to  say 
the'  least,  tloubtful.  In  Blanchard  v.  Rus- 
sell, 13  M;iss.  1,  the  defendant,  a  mer- 
chant of  New  York,  was  indebted  to  the 
plaintiff  on  account  stated  for  proceeds  of 
goods  consigned  to  him  iiy  plaintiff.  Sub- 
sequently the  defendant  took  advantage 
of  an  act  for  the  benerit  of  insolvent  debt- 
ors, etc.,  of  the  State  of  New  York,  and 
was  discharged  from  all  his  debts.  The 
plaintiff  did  not  prove  his  claim,  and  had 
no  knowledge  of  the  proceedings  save 
such  as  he  might  be  charged  with  from 
the  existence  of  tlie  statute.  The  ques- 
tion was,  whether,  under  these  circum- 
stances, the  certificate  of  discharge  was  an 
effectual  bar  to  tbe  plaintiff's  demand  ? 
Parket;  C.  J.,  said :  "  We  think  it  may 
be  assumed,  as  a  rule  affecting  all  per- 
sonal contracts,  that  they  are  subject  to 
all  the  consequences  attached  to  contracts 
of  a  similar  nature  by  the  laws  of  the 
country  where  they  are  made,  if  the  con- 
tracting party  is  a  suljject  of,  or  rcbideu' 
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And  further,  as  a  correlative  proposition,  that  no  State  can,  by 
its  municipal  law,  reach  a  contract  which  is  not  to  be  performed 


in,  that  country  wliere  it  is  entered  into, 
and  110  provision  is  introduced  to  refer  it 
to  tile  l.ivvs  of  any  other  country/'  It 
■was  lield,  tliat  tlie  certificate  was  a  bar. 
Tiie  ciiscs  of  Proctor  v.  Moore,  1  Mass. 
199;  Baker  i-.  Whcaton,  5  id.  511  ;  Wat- 
son v.  Bourne,  10  id.  3.37,  will  be  found 
in  the  opinion  of  I'urltr,  C.  J.,  not  to  be 
in  conflict  with  Blanchard  v.  Kussell  on 
this  point.  In  the  following;  cases  the 
court  do  not  recognize  the  distinction  as 
to  place  of  performance  of  the  contracts, 
but  lay  down  the  doctrine  in  general 
terms,  that  State  insolvent  laws  can  only 
operate  upon  those  who  are  citizens  of  tlie 
State  in  which  such  law  is  enacted.  But 
it  is  to  be  observed,  that  the  circumstances 
of  these  cases  ^vere  such  as  not  to  demand 
a  recognition  of  such  distinction.  0;;dcii 
I'.  Saunders,  \i  Wheat.  213;  Shaw  v. 
Kobbiijs,  id.  369,  note  ;  Boyle  v.  Zacharie, 
6  Pet.  348,  635 ;  WoodhuU  v.  Wagner, 
1  Baldw.  296 ;  Prey  v.  Kiik,  4  Gill  & 
J.  509 ;  Springer  v.  Poster,  2  Story, 
387.  In  the  last  case.  Story,  J.,  saicl : 
"  The  settled  doctrine  of  the  Supreme 
Court  of  the  United  States  is,  that  no 
State  insolvent  laws  can  discharge  the  ob- 
ligation of  any  contract  made  in  the  State, 
cxccjit  such  contract  is  made  between 
citizens  of  that  State."  The  cases  of 
Braynard  .;.  Marshall,  8  Pick.  196;  Bctts 
r.  lia^lcy,  !2  id.  572;  Agnew  v.  Piatt, 
15  Pick.  417,  go  so  far  only  as  to  hold, 
that  a  discharge  in  this  State  will  not  be 
an  effectual  bar  to  the  claim  of  a  creditor 
of  another  State,  when  tlic  contract  was 
not  by  its  terms  to  be  performed  in  this 
State.  They  do  not  decide  the  point, 
when  there  is  such  sti))ulation.  The  lan- 
guage of  tlie  judges  in  one  of  these  casc.^, 
must  be  held  to  he  uncalled  for  by  tlie 
necessities  of  the  case.  See  the  strictures 
of  ^I'^i'ij,  J.,  on  the  case  of  Braynard  c. 
Maishali,  ill  his  Conflict  of  Laws.  The 
point  has  ne\er  liccn  directly  decided  in 
the  Supreme  Court  of  the  United  States. 
JJi'inij,  J.,  in  a  ciise  cited  below.  In 
Paikinsoii  !..  Scovillc,  19  Wend.  150,  the 
S<ipieino  Court  of  New  York  decided  the 
precise  point,  that  an  insolvent  discharge 
(discharging  the  debtor  from  the  payment 
of  all  his  debts)  is  an  absolute  bar  to  a 
recovery  upon  a  contract  viade  and  to  he 
execiUi-d  within  tlie  State,  although  the 
creditor  be  a  non-resident,  and  neither 
united  in  the  petition  for  a  discharge,  nor 


accepted  a  dividend,  Branson,  J.,  deliver- 
ing the  opinion  of  the  court.  But  in  the 
later  case  of  Donnelly  v.  Corbett,  3  Seld. 
500,  the  New  York  Court  of  Appeals  held, 
that  where  goods  had  been  purchased  of 
merchants  in  New  Y'ork,  by  citizens  of 
South  Carolina,  and  a  note  was  given, 
payable  in  the  latter  State,  upon  which  a 
judgment  was  subsequently  obtained  in 
its  courts,  and  the  debtor  imprisoned,  his 
discharge  from  his  imprisonment  and  the 
debt  under  an  insolvent  law  of  South 
Carolina,  was  invalid  —  four  judges  agree- 
ing in  this  opinion,  and  two  dissenting. 
In  Poe  0.  Puck,  5  Md.  1,  a  contract 
had  been  made  in  Maryland  between  a 
citizen  of  that  State  and  a  citizen  of 
anotlier  State  (the  creditor).  There  was 
an  arguable  question  as  to  the  place  of 
performance  of  the  contract.  The  credi- 
tor sued  upon  this  contract  in  tlie  court  of 
Maryland  after  the  discharge  of  the  debtor 
by  tiie  bankrupt  law  of  that  State.  The 
court  belo\v  gave  judgment  for  the  plain- 
tiff. In  the  Court  of  Apjieals,  the  apjiel- 
lant's  counsel  contended,  that  the  con- 
tract "'as  made  anil  to  be  performed  in 
Maryland,  and  that  being  a  Maryland 
contract,  the  discharge  of  the  debtor  under 
the  law  of  that  State,  did  not  impair  its 
obligation.  It  was  uiged  on  the  other 
hand,  that  whether  the  contract  was  a 
domestic  one  or  not,  the  discharge  was 
inoperative  as  to  citizens  of  other  States. 
Tiie  court  said  :  "  \Vc  think  that  the 
judgment  of  the  court  belo^v  must  be 
atiiiincd,  because  tlie  cii  dilor  is  a  ciliztn  of 
anuilwr  Slale,  and  shall  not  express  any 
opinion  on  the  question,  Svhcthcr  the  con- 
tract is  a  Maryliiin!  one  or  not."  Pugh  v. 
Bus.-cl,  i;  Blackf.  394,  and  Potter  i'.  Kerr, 
1  Jild.  Ch.  275-281,  adojit  tlie  same 
view.  But  in  two  recent  cases,  one  re- 
lating to  a  discharge  in  a  foreign  country, 
and  the  other  to  a  di<rliaige  in  another 
State  of  the  Union,  the  Su]>rcmc  Court  of 
IMassachusctts  have  come  to  a  dittercnt 
conclusion  from  that  reached  in  the  cases 
last  cited  almve.  In  May  v.  Breed,  7 
Cush.  15,  which  was  assumjisit  against 
defendants  as  acceptors  of  a  bill  of  ex- 
change, drawn  by  parties  in  Boston  oii 
di.fcudants  at  Liverpool,  and  accepted  by 
them  payable  at  London,  the  defendants 
pleaded  a  ccrtiKcate  of  discharge,  under 
the  English  bankrupt  law,  obtained  sub- 
sequent  to    the    acceptance   of  this  bilL 
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within  its  sovereignty,  excepting  so  far  as  itself  and  its  own 
courts  are  concerned,  (x)     From  this  it  would  seem  to  follow, 


The  |iliiintiffs  did  not  prove  their  claim, 
nor  luul  they  received  a  dividend.  The 
case  was  argued  elaborately  and  learnedly 
at  the  bar,  and  Shaw,  C.  J.,  delivered  the 
opinion,  examining  the  authorities,  and 
reachini;  the  conclusion  that  a  discharge 
under  the  English  bankrupt  law  of  a  mer- 
chant residing  in  England,  from  a  debt  to 
a  citizen  of  Alassachusetts,  contracted  and 
payable  in  England,  is  a  bar  to  a  subse- 
quent action  on  the  debt  in  tliis  State, 
and  that  whether  the  creditor  proved  his 
debt  under  the  English  statute  of  bank- 
ruptcy would  make  no  dittln'ence  in  the 
effect  of  the  discharge.  Sii-ibner  v.  Fisher, 
2  Gray,  43,  was  assumpsit  on  promissory 
notes  payable  to  the  plaintiffs,  merchants 
of  New  York,  by  the  defendant,  a  citizen 
of  Lowell,  in  Massaclmsetts,  payable  at 
the  Lowell  Bank,  in  Lowell.  'Die  defend- 
ant pleaded  in  bar  to  the  action  his  dis- 
chariiC  in  insolvency,  utider  the  Massachu- 
setts statute,  since  the  making  of  the  notes. 
The  phiintilfs  had  not  proved  nor  offered 
to  prove  their  claim.  The  court  held,  as 
a  doctrine  sanctioned  by  the  spirit  of  the 
bankrupt  laws,  and  nowliero  contradicted 
by  the  decisions  of  the  Supremo  Court  of 
tlie  United  States,  that  a  certificate  of  dis- 
charge under  the  insolvent  laws  of  this 
State,  is  a  bar  to  an  action  on  a  contract, 
made  by  a  citizen  of  this  State  with  a 
citizen  of  another  State,  who  does  not 
prove  his  claim  under  those  laws,  if  the 
contract,  by  its  express  terms,  is  to  be 
performed  in  thi3  State.  From  this  opin- 
ion Mr.  Justice  Metcalf  dissented,  con- 
strained by  his  view  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  and 
the  autlioritv  of  Joluison,  J.,  in  12  Wheat. 
368,  369,  Boyle  v.  Zacharie,  6  Tet.  348 ; 
MarsJiall,  C.  J.,  WoodhuU  v.  Wagner, 
Baldw.  300  ;  Springer  v.  Foster,  2  Story, 
387  ;  fStorij,  J.,  in  his  Commentaries  on 
the  Constitution,  Vol.  3,  sections  1110, 
1384;  Braynard  v.  Marshall,  8  Fick.  196. 
From  these"  cas-cs  he  deduces  the  doctrine  of 
the  Supreme  Court  to  be,  "  That  a  State 
insolvent  law  is  unconstitutional  when  it 
affects  the  rights  of  citizens  of  other  States, 
because  a  State  has  no  autlioiity  liy  such 
a  law  to  affect  their  rights."  This  opin- 
ion, it  is  proper  to  say,  was  rendered  be- 
fore the  pul)lication  of  the  cases  of  Don- 
nelly I'.  Corbett,  and  Poe  v.  Duck,  above 
cited.  But  it  has  been  affirmed  by  more 
recent  decisions.     Burrall  v.  Rice  5  Gray, 


539 ;  Capron  v.  Johnson,  1  id.  note.  In 
Felch  V.  Bugbee,  48  Me.  9,  it  was  held,  that 
a  discharge  of  a  debtor  under  the  insol- 
vent laws  of  Massachusetts,  will  not  bar 
an  action  in  the  courts  of  Maine,  instituted 
by  a  citizen  of  Maine  against  such  debtor 
who  resides  in  Massachusetts,  although 
the  contract  was  made,  and,  by  its  terms, 
is  to  be  performed,  in  Massachusetts.  In 
the  case  of  Baldwin  v.  Bank  of  Newbury, 
decided  by  the  Supremo  Court  of  the  U. 
S.,  iu  Januaiy  T.,  1864,  confirming  a  de- 
cision of  Clifford,  J.,  the  court  unani- 
mously decided  against  the  ruling  in  tho 
Supreme  Court  of  Massachusetts,  in 
Scribner  v.  Fisher,  and  in  conibrmity  Avitli 
the  dissenting  opinion  of  Mctialf,  J. 

(x)  In  Bradford  v.  Farrand,  1 3  Mass. 
18,  a  contract  had  been  made  in  jSlassa- 
chusetts,  with  a  citizen  of  that  State,  by  a 
citizen  of  Pennsylvania,  and  no  express 
provision  was  made  that  it  should  be  per- 
formed in  i^ennsylvania  ;  it  was  held,  that 
tho  discharge  of  the  debtor  under  the 
Pennsylvania  statute  of  insolvency,  was 
no  bar  to  an  action  in  Massachusetts  upon 
this  contiact.  The  court  said  :  "  It  has 
been  settled  in  the  case  of  Blanchard  v. 
Russell,  that  a  cci'tiiicate  of  discharge 
under  the  insolvent  law  of  another.  State 
is  binding  only  upon  contracts  mare 
within  the  State  which  enacts  the  law,  ox 
which  by  the  terms  of  them  arc  to  be 
there  performed.  The  debt  in  this  .'ase 
must  be  considered  to  have  arisen  M'lthin 
this  State  ;  the  bargain  from  wb.ch  it 
arose  was  made  here,  and  it  was  njt  pro- 
vided that  it  should  be  performed  in 
Pennsylvania ;  although  theplaintijf  inlijht 
have  apjilted  there  for  his  reiindij,  {f  he  had 
seen  Jit."  In  Suydam  v.  Broadnax,  14 
Pet.  67,  a  note  had  been  made  in  New 
York,  payable  in  New  York,  to  citizens  of 
New  York,  by  citizens  of  Alabama.  Tho 
plaintiff's  sued  in  tlie  Circuit  Court  of  the 
United  States,  and  it  was  held,  that  insol- 
vency of  the  estate,  judicially  declared 
under  tho  statute  of  Alabama,  is  not  suffi- 
cient in  law  to  abate  a  suit  instituted  in 
that  court,  by  a  citizen  of  another  State, 
against  the  rcjjresentativcs  of  a  citizen  of 
Alabama.  Boyle  v,  Zacharie,  6  Pet.  63.5  ; 
Cook  V.  Mottat,  5  How.  295  ;  M'Millan 
V.  M'Noill,  4  Wheat.  209.  In  Cook  r. 
Moffat,  Ogdcn  v.  Saunders  having  lieen 
cited  on  the  argument,  and  the  language 
oi  Johiisoi',  J.,  adverted  to,   Griei,  j.,  do- 
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that  no  contract  made  in  one  State  and  to  be  performed  there, 
can  be  discharged,  as  to  the  persons  of  that  State,  by  the  law 


livcring  tlie  opinion  of  tlie  court,  snid : 
"  We  do  not  deem  it  necessary,  on  the 
present  occasion,  eitlier  to  vindicate  tlie 
consistency  of  tlie  propositions  ruled  in 
that  case  with  the  reasons  on  which  it 
appears  to  have  hei'ii  founded,  or  to  dis- 
cuss anew  the  many  vexed  questions 
mooted  therein,  and  on  which  the  court 
Avere  so  much  divided.  It  may  he  re- 
marked, however,  that  the  members  of 
the  court  wiio  wei'e  in  a  minurity  on  the 
final  diH'ision  of  it,  fnlly  assented  to  the 
correctness  of  M'Millan  c.  iM'J\eill,  which 
rules  the  ]ireseut  case."  In  Emorv  i\ 
Grenongh,  3  IJall.  369,  the  debt  "was 
contracted  between  citizens  of  lioston. 
Snhse(iuenlly  the  defendant  removed  to 
Pennsylvania,  and  while  a  citizen  there 
took  advantage  of  the  bankrupt  law  of 
that  State.  Sul>seqnent  to  his  di-eharuc, 
lie  returned  for  a  temporarj'  purpose  to 
Boston,  and  was  arrested  by  the  plaintiff, 
on  an  action  brought  by  the  Circuit 
Court.  It  was  held,  in  that  court,  that 
the  certificate  was  no  bar.  On  a  similar 
state  of  facts,  a  directly  contrary  opinion 
Avas  adopted  by  tlie  Circuit  Court  of 
Rhode  Island,  :i  Dall.  369.  A  writ  of 
error  on  the  Massachusetts  case  never 
reached  a  hearing-.  A  valuable  transla- 
tion from  2  Hub.  De  Cnnjlidn  Leijiim, 
p.  53S,  is  appended  to  tlie  report  of  this 
case,  3  ball.  37U.  The  cases  of  Bray- 
nard  i).  /darshall,  8  Pick.  190;  Agncw  v. 
Piatt,  IS  id.  417  ;  Belts  v.  Ba-lev;  12  id. 
572;  and  Oshorn  u.  Adams  18  id.  2+5, 
iu  which  this  mattc-r  was  discu<-cd,  -were 
followed  hy  the  recent  case  of  Sa^■ove  v. 
Marsh,  10  ilet.  594.  In  this  case  the 
facts  were,  that  the  defendants  made  a 
note  payable  to  their  own  order  and  in- 
dorsed it  to  the  plaintilfs  bi-fiue  maturity. 
The  plaintiffs  were  iuhabiumts  of  jSew 
York,  the  defendants  of  Lowell,  in  tlie 
Stale  nf  aMassacliLisclts.  'J'he  note  was 
made  in  Boston.  The  defendants,  after 
the  making  of  the  note,  were  discharged 
by  the  Massachusetts  insolvent  law.  It 
was  held,  that  this  was  not  a  bar  to  the 
action,  notwithstanding  the  fact  that  the 
action  was  brought  in  the  court  of  the 
same  State  which  had  granted  the  dis- 
charge ;  and  JJeirnj,  J.,  delivering  the 
opinion  of  the  court,  laid  down  a  doctrine 
-which  w-e  cannot  but  regard  as  a  whole- 
some one,  as  follows  :  "  The  distinction 
as  to  the  forum  where  the  party  elects  to 


institute  his  action,  may  be  very  material 
in  regard  to  all  that  is  mcie  remedy. 
The  State  courts  may,  in  .ill  actions  insti- 
tulcd  therein,  give  full  force  and  ctlVct 
to  their  own  hnvs  as  to  forms  of  proceed- 
ing, rights  of  attachment,  holding-  to  bail, 
imprisoning  the  body  on  cxei-iuion,  and 
the  like;  hut  a  State  insolvent  law,  oper- 
ating n]ion  the  contract  diicrtly  and  dis- 
charging the  party  from  all  liability  there- 
on, must,  as  to  those  to  he  affected  ijy  it, 
have  the  same  operation  in  bolh  tribu- 
nals. If  it  he  a  constitutional  law, — if 
in  its  ijn)visi(,ns  it  does  not  tiansccnd  the 
limits  of  State  authority.  —  it  must  be 
valid  in  all  tribunals,  Stare  or  national. 
If  otherwi-e,  it  must  be  held  invalid  and 
inoperative  iu  all."  A  doctrine  so  reason- 
able as  this,  it  may  be  expected,  will  ca  ent- 
ually  prevail.  And  sec  further,  as  cases 
presenting  the  most  interesting  discussion 
of  this  subject,  Ogden  i.  Saunders,  \ts 
Wheat,  at  the  272d  page  ;  Sturges  v. 
Crowninshicld,  4  id.  122;  Clay  v.  Smith, 
3  Pet.  411.  Parker,  C.J.  iri  Bravnard 
V.  Marshall,  8  Pick.  194 ;  Norton  c.  Cook, 
9  Conn.  314;  Woodhull  v.  Wagner,  1 
Baldw.  296.  And  see  the  text-book  au- 
thorities cited  below;  Fiske  v.  Fosier,  10 
iNlct.  597.  The  following  authorities,  in 
addition  to  those  above,  tend  to  show-,  that 
if  the  contract  is  made,  or  is  to  be  per- 
formed abroad,  such  a  di^cliai-i:e  i-annot 
be  held  a  bar.  Farmers  and  Jlcchanics 
Bank  r.  Smith,  6  Wheat.  131,2  Kent,  293, 
note  ;  Story  on  Bills,  sect.  165  ;  Story  on 
Conflict  of  Laws,  sect.  342  ;  3  Bulge,  Col. 
&  For.  L.  925  ;  Lewis  v.  Owen,  4  B.  &  Aid. 
654 ;  Phillips  r.  Allan,  8  B.  &  C.  477 ; 
Smith  i'.  Buchanan,  1  East,  6;  Sherrill 
V.  lliipkius,  1  Cowen,in3;  Oryw.  Winter, 
16Mart.(La  ),277;  Watson  y.' Bourne,  10 
JMass.  .-J.-iT  ;  Baker  c.  Wheaton,  5  id.  5U9  ; 
Van  Kaugli  v.  Van  Arsdaln,  3  Caines 
154.  See  the  foot-note  to  this  case, 
(irceii  V.  Sarmiento,  3  Wa.^h.  C.  C.  17. 
This  case  is  an  authority  for  the  propo- 
sition, that  such  a  dk^chaigo  will  not  be 
considered  a  bar,  if  the  contract  has  been 
sued  and  reduced  to  a  judgment  else- 
where. Nor  if  the  contract  was  made 
before  the  passage  of  the  insolveut  act, 
and  that  undertakes  to  release  the  debt, 
and  thus  impair  the  obligation  of  con- 
tracts. Stnrges  c.  Crowninshield  ,  Farm- 
ers and  Mecliauics  Bank  u.  Smith,  cited 
supra.     The  following  eases  may  hero  be 
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of  another  State  in  which  the  debtor  resides,  (y)  Thus,  a 
merchant  living  in  Boston,  makes  in  New  York  a  note  payable 
there,  and  then  becomes  insolvent  in  Massachusetts,  and  is  dis- 
charged by  the  law  of  that  State.  If,  now,  the  New  York  cred- 
itor comes  to  Massachusetts,  and  there  sues  the  insolvent  in  the 
courts  of  Massachusetts,  the  discharge  would  be  a  bar  to  the 
suit.  But  he  might  proceed  in  New  York,  under  the  law  of 
New  York,  against  the  person  or  property  of  the  debtor  if 
found  there,  and  the  discharge  in  Massachusetts  would  be  no 
bar.  If,  however,  the  note  was  made  in  Boston,  and  made 
payable  there,  and  the  New  York  creditor  sued  it  in  New  York, 
after  a  demand  and  refusal  in  Boston,  the  Massachusetts  dis- 
charge would  now  be  a  bar.  If  the  note  were  made  not  ex- 
pressly payable  in  any  place,  and  were  made  to  a  New  York 
merchant,  or  becomes  his  property  in  good  faith  for  value  by 
indorsement  or  delivery  before  the  discharge,  is  it  now  avail- 


not  inappropriately  cited  to  the  point  that 
insolYCnt  laws  affect  only  the  remedy, 
which  have  been  cited  ante,  to  otlier 
points.  Suydam  v.  Broadnax,  14  Pet. 
75;  Watson  v.  Bourne,  10  Mass.  337; 
Beers  v.  Haughton,  9  Pet.  329.  See  also, 
Proctor  I'.  Moore,  1  Mass.  199,  and  the 
cases  cited  in  the  preceding  note.  The 
doctrine  is  laid  down  in  the  following 
cases  as  applying  only  when  the  actions 
are  brought  on  contracts  made  or  to  be 
performed  elsewhere.  Millar  u.  Hall,  1 
D.all.  229 ;  Emory  v.  Grenough,  3  id. 
369.  The  cburts  of  Pennsylvania,  adopt 
the  same  rules  of  comity  towards  other 
nations  which  governs  them  in  their  deal- 
ings with  Pennsylvania  discharges.  Van 
Raugh  1'.  Van  Arsdaln,  3  Caiiici;,  154; 
Smitli  V.  Smith,  2  Johns.  235  ;  Hicks  r. 
Brown,  12  id.  142;  Blanchard  (-'.  Russell, 
13  Mass.  1,  cited  supra;  Baker  v.  Whea- 
ton,  5  id.  509  ;  Pitkin  v.  Thorajison,  13 
Pick.  04 ;  Le  Roy  c.  Crowninshicld,  2 
Mason,  151-175,  together  with  Mr.  Justice 
Story,  in  his  Conflict  of  Laws,  sections 
281, "284,  and  Mr.  Biirffe,  in  his  Colonial 
and  Foreign  Law,  voi.  3,  876-925,  and 
2  Kent,  390,  set  forth  the  doctrine  tKat  in- 
solvent laws,  relating  in  terms  to  the  con- 
tract, arc  to  he  considered  a  part  of  the 
ler  loci  contractus,  and  govern  wherever 
the  creditor  may  live.  A  most  valuable 
ca^c  relating  to  this  whole  suliject,  is 
Towne  u.  Smith,   1   Woodb.   &  JVI.   115, 


where  the  view  of  the  text  is  confirmed  by 
Mr.  Justice  Woodbiiri/,  in  an  elaborate  and 
learned  opinion.  Woodbndge  v.  Allen, 
12  Met.  570;  Tebbetts  r.  Pickering,  5 
Cush.  83  ;  Clark  v.  Hatch,  7  Cush.  455; 
Palmer  v.  Goodwin,  32  Me.  535  ;  Lar- 
rabee  v.  Talbot,  5  Gill,  426  ;  Evans  u. 
Spriggs,  2  Md.  457.  See  Po-iv  Manuf. 
Co.  V.  Brown,  2  Woodb.  &  M.  440. 

(//)  The  I'eason  of  this  doctrine  is  well 
set  forth  by  Marshal!,  C.  J.,  in  Sturges 
V.  Crownlnshield,  above  cited  :  "  Every 
bankrupt  or  insolvent  system  in  the  world 
must  |.iart;die  of  the  character  of  a  judicial 
investigation.  Parties  who.se  rigiits  arc 
affected,  are  entitled  to  a  bearing.  Hence, 
any  bankrupt  or  insolvent  system  pro- 
professes  to  summon  the  creditors  before 
some  tribunal,  to  show  cau.-e  against 
granting  a  discharge  to  the  bankrupt. 
But  on  what  principle  can  a  citizen  of 
another  State  be  forced  into  the  courts  of 
a  State  for  this  investigation  1  The 
judgment  to  be  passed  is  to  prostrate  his 
rigiits  ;  and  on  the  subject  of  tliosc  rights, 
the  constitution  exempts  from  the  juris- 
diction of  the  State  tribunals,  without  re- 
gard to  the  place  where  the  contract  may 
originate."  To  this  ]joint  .see  Ogdon  v. 
Saunders,  above  cited  ;  Dinsman  v.  Brad- 
ley, 5  Gray,  487  ;  Houghton  v.  JMayiiard, 
id.  552.  See  also,  on  this  question, 
Brown  v.  Collins,  41  N.  H.  405,  and  Whit, 
noy  V.  Whiting,  35  N.  H.  457. 


444  THE  LAW  OF  CONTRACTS.  [PART  H. 

able  by  the  New  York  holder  ?  We  should  say  it  was,  so  far 
as  the  courts  of  New  York  were  concerned,  because  they  would 
regard  it  as  a  debt  payable  in  New  York,  and  so  perhaps  it  would 
be  if  the  debt  were  originally  payable  in  Massachusetts,  and 
had  been  demanded  there,  and  then  sued  in  another  State,  and 
there  reduced  to  a  judgment ;  (c)  but  it  could  not  be  sued  in 
the  Massachusetts  courts.  It  has  been  held,  that  a  discharge 
under  the  insolvent  laws  of  Massachusetts,  is  a  bar  to  an  action 
on  a  contract  between  two  citizens  of  that  State,  though  made 
ajid  to  be  perform.ed  in  another  State,  (a) 

The  difficulty  attending  these  questions  is  far  greater,  when 
(complicated  with  the  fact  that  the  courts  of  the  United  States 
exercise  in  each  State  a  kind  of  iinperium  in  imperio,  so  far  as 
citizens  of  other  States  are  concerned.  If  a  New  York  mer- 
chant has  a  claim  against  a  Boston  merchant,  which  he  might 
sue  in  New  York,  but  cannot  sue  in  the  State  courts  of  Massa- 
chusetts, and  cannot,  in  fact,  sue  in  New  York,  because  he  can 
neither  make  service  on  the  person  of  the  defendant  there, 
nor  on  his  property,  if  both  person  and  property  are  in  Mas- 
sachusetts, he  can,  generally  speaking,  bring  suit  upon  that 
claim  in  the  Circuit  Court  of  the  United  Slates  sitting  in  Bos- 
ton, and  there  make  such  service  on  the  person,  or  such  attach- 
ment of  the  property,  as  the  laws  of  Massachusetts  would  per- 
mit a  citizen  of  Massachusetts  to  make.  If,  therefore,  the  Bos- 
ton creditors  of  the  Boston  insolvent,  began  by  attachment,  and 
this  was  dissolved  by  the  debtor  passing  into  insolvency,  the 
New  York  creditor  might  bring  his  suit  in  the  Circuit  Court  in 
Boston,  and  on  that  writ  attach  the  property,  and  thus  secure 
his  own  debt,  and  deprive  the  Boston  creditors  of  all  the  assets 
to  which  they  could  look.  This  was  manifestly  unjust ;  and  in 
1848,  a  statute  of  the  United  States  was  passed,  putting  at- 
tachments in  the  courts  of  the  United  States  on  the  same  fooling 
with  those  made  on  process  issuing  from  the   State  courts,  [b) 

(z)  Green  u.  Sarniiento,  3  Wash.  C.  C.  1848,   it   is   provided  :  "  That  wlicnevor, 

17,   and   otlier  cases  cited  in  the  preced-  upon  process  institutoil  in  any  of  the  nuirts 

ing  notes.  of  the  United  States,  propei-ty  shall  licre- 

(u)  Marsh  p.  Putnam,  3  Gray,  5.^)1.  after  he  attaclied  to  satisfy  sncli  judgment 

(b)  By  ehajiter   18,  of  tlie  statutes  of  as  may  be   recovered   by  the  idaintiff  in 

the  3uth   Congress,  approved  March   14,  sueh  process,  and  any  contingency  occurs, 
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We  cannot  certainly  know  the  whole  effect  of  this  statute,  until 
that  shall  have  been  determined  by  sufficient  adjudication. 
We  see  nothing  in  it,  however,  to  prevent  process  by  summons 
to  the  debtor,  and  a  judgment  to  be  obtained  against  him,  and 
an  execution  to  be  satisfied  on  his  property.  We  should  say, 
however,  that  the  execution  could  not  reach  his  property,  cer- 
tainly if  his  property  had  in  the  mean  time  been  distributed 
among  his  creditors,  and  probably  not  if  it  had  passed  into  the 
hands  of  the  assignees.  And  possibly  the  property  would  be 
protected,  if  the  first  step  towards  legal  insolvency  had  been 
taken,  by  that  principle  of  relation  of  which  we  shaU  have  to 
say  more  presently. 

Upon  the  whole,  however,  it  may  be  regretted,  it  cannot 
be  denied,  that  the  law  upon  nearly  all  these  questions  is  as 
yet  somewhat  uncertain.  The  cases  are  numerous  and  con- 
flicting ;  and  as  we  are  not  aware  that  they  have  been  any- 
where collected  and  arranged,  we  endeavor  to  do  this  in  our 
notes,  (c) 

It  is  now  settled  that  the  United  States  and  the  several  States 
have  a  concurrent  power  to  enact  a  banltrupt  law  or  an  insolvent 
law.  {d)  But  as  the  constitution  gives  to  Congress  the  power 
to  enact  "  uniform  laws  "  on  the  subject  of  bankruptcies,  it  is  a 
fair  inference,  that  every  national  statute  of  bankruptcy  is  in- 
tended to  execute  this  power  and  introduce  a  uniform  system,  (e) 


by  which   accoi-cling  to   the    lawa    of   a  the  concurrent  right  is  fully  admitted,  and 

State  sucli  attadimcnt  would  be  dissolved  infra. 

upon  like  process  pending  in  or  returnable         (e)  "It  is  not  the  mere  existence  of  the 

to  the  State  courts,  then  such  attachment  power,  but  its  exercise,  wliich  is  incorapat- 

or  attachments,  made  upon  process  issuing  iblc  witli  the  exercise  of  tlie  same  power 

from,  or  pendmg   in,  tlie  conrts   of  tlio  by  the  States.     It  is  not  the  right  to  e^ab- 

United  States  witliin  sucli  States,  shall  be  lisli   these  uniform  laws,   but   the  actual 

dissolved,  the  intent  and  the  meaning  of  establisliment,  which  is  inconsistent  with 

this  act  bcin"  to  phice  such  attaclmientg  the  partial  acts  of  the  States.    It  has  beeu 

in  tiiecourt3°of  the  States,  and  the  United  said    that   Congress   has    exercised    this 

States    upon  the  same  footing;  provided,  power,  and  by  doing  so  has  extinguished 

that  nothino-  herein  contained  shall  inter-  the  power  of  tlie  States,  which  cannot  be 

fere  with  anv  existing  or  future  law  giv-  revived  by  repealing  the  law  of  Congress, 

ino-  prioritv  in  payments  of  debts  to  the  We  do  not  thiiilc  so.     If  the  right  of  the 

United  States."  States  to  pass  a  bankrupt  law  is  not  taken 

(c)  See  notes  (w)  and  (x)  ante,  and  the  away  by  the  mere  grant  of  that  power  to 

notes  to  the  next  section,  on  bankruptcy  Congress,  it  cannot  be  extinguished  ;  iD 

under  foreign  law.  .       .  can  only  be  suspended  by  the  ermctment 

Id]  See  the  discussion  of  this  subject  in  of  a  general  bankrupt  law.      I  lie  lopeal 

the  cases  cited  in  the  previous  notes,  where  of  that  law  cannot,  it  is  true,  confer  thai 
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If,  therefore,  while  such  a  law  existed,  a  State  statute  should  pass 
precisely  the  same,  it  would  be  useless  ;  and  if  it  differed  at  all 
from  the  national  law,  it  would  just  so  far  defeat  the  purpose 
of  that  law,  and  the  purpose  of  the  constitution  in  permitting 
Congress  to  pass  such  a  law.  It  follows,  therefore,  that  the 
several  States  may  pass  laws  on  this  subject,  when  there  is  no 
national  law.  But  as  soon  as  a  national  law  is  passed,  it  wholly 
supersedes  and  suspends  every  State  law.  (/)  Such  is  the 
latest,  and  we  think  the  best  doctrine.  But  as  it  only  sn;)er- 
sedes  and  suspends,  and  does  not  repeal,  we  thence  infer  that 
the  State  laws,  so  suspended,  would  revive  when  the  national 
law  expired. 

A  somewhat  analogous  question  arises  in  the  several  States, 
but  is  sometimes  provided  for  by  the  statutes.  It  is,  whether 
an  insolvent  act  avoids  voluntary  assignments.  We  have 
ah-eady  intimated,  that  the  general  purpose  of  an  insolvent  law 
being  to  produce  an  equal  or  ratable  division  of  the  effects  of 
a  debtor,  it  should  do  more  than  encourage  this ;  it  should  pro- 


power  upon  the  States  ;  but  it  removes  a 
disahility  to  its  exercise  which  was  created 
by  tlie  act  of  Coneross."  Afursliull,  C.  J., 
in  Stur^cs  u.  Crowninshiehl,  4  Wheat. 
191. 

{/]  "  So  far  as  tiic  State  insolvent  laws 
may  prevent  or  even  impcrle  the  operation 
of  the  bankrupt  law,  they  must  yield  to  it, 
in  order  that  it  may  i'nlly  accompUsh  its 
object  of  estabbshint^  a  uniform  S}'stcm  of 
banlii-uptcy  throu};hout  tlie  United  .States  ; 
but  while  the  Htate  laws  thus  yield,  they 
are  not  entirely  abroi^ated.  They  exist 
and  operate  with  full  vi^^or  until  the 
bankrupt  law  attaches  upon  the  person 
and^)io])erty  of  the  hiinkrupt,  and  that  is 
not  until  it  i>  judicially  ascertained  that 
the  petitioner  is  a  ]jcrson  entitled  to  the 
benefits  of  the  bankrupt  law,  by  hring  de- 
(■hirc(l  a  bankrupt  by  a  decree  of  the  court. 
Uelbre  that  time,  I  think,  upon  a  sound 
conslruclion  of  the  l)ankru]jt  act,  it  does 
not  necessarily  come  in  conlllet  ^\ith  the 
insolvent  laws  of  the  States."  BniltR,  J  , 
debveriuf,'  the  opinion  of  the  Supreme 
Court  of  North  Carolina,  in  /■>  parle 
ZieL;enru^s,  2  Ircd.  463.  But  this  doctrine 
has  not  met  with  subsequent  approval. 
In  Judd  V.  Ives,  4  Met.  401,  the  court 
Bay ;  "  We  are  of  opinion  that  the  act  of 


Congress,  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United 
States,  does  suspend  the  operation  of  the 
law  of  this  Commonwealth,  entitled  '  \n 
Act  for  the  relief  of  insolvent  deliturs.'  &c., 
as  to  all  pei-uns  and  ea.-es  that  are  within 
its  pro^i^ions.  .  .  .  But wc  are  nevertheless 
ol  opinion,  that  this  eonsequence  of  the  act 
is  limited  to  cases  instituted  under  the  in- 
solvent law  subsequent  to  the  period  when 
the  bankrupt  law  went  into  operation,  and 
that  it  cannot  supersede  or  suspend  pro- 
cecdinos  rij^htfnlly  commenced  under  the 
insolvent  act,  prior  to  the  time  of  its  going 
into  operation."  Ex  pnrle  Karnes,  2  Snuy, 
3T2,  5  Law  Keportcr,  117.  In  the  mat- 
ter of  Holmes,  5  Law  liep.  3G0,  in  the 
llistrict  Court  of  .Maine.  In  Gri-unld  r. 
Pratt,  9  iMet.  IB.  the  doctrine  o(  Za'iren- 
fuss's  ease  was  advei'ti'd  to,  and  the  court 
said  :  "  Tliis  princi|ilc,  though  at  lirst 
view  if  may  seem  plausible,  cannot,  we 
think,  be  sustained."  Blaiu'hard  r.  IUhscU, 
1.3  Mass.  1,  and  the  cases  citeil  by  l'<irler, 
(,'.  J.  And  a  (lelit  contracted  while  the 
insolvent  law  was  suspemled  by  the  na- 
tional bankrupt  law,  may  be  d'ischarued 
under  the  insolvent  law,  which  re\  ived 
when  the  bankrupt  law  was  repealed 
Austin  V.  Caverley,  10  Met.  332. 
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hibit  and  prevent  preferences,  by  something  more  effectual  than 
merely  withholding  a  discharge.  In  most  of  the  States  this  is 
now  done.  But  the  practice  does  not  always  conform  to  the 
law.  Thus,  in  Massachusetts,  where  a  voluntary  assignment  is 
void,  or  would  not  protect  the  transfer  of  property  against  process 
under  the  insolvent  law,  it  is  not  uncommon  to  make  such 
assignments,  the  assignees  being  required  to  collect,  dispose  of, 
and  distribute  all  the  effects  and  property  of  the  assignor,  without 
preference,  and  in  exact  conformity  with  the  provisions  of  the 
insolvent  law.  Where  every  thing  is  done  under  such  an  assign- 
ment in  good  faith,  and  no  suspicion  attaches,  and  the  creditors 
come  in,  and  the  assignor  is  discharged  under  seal,  the  whole 
effect  of  the  insolvent  law  is  produced  without  the  delay  and 
cost  of  the  legal  processes,  (g)  Such  an  assignment  is  made 
legal  in  England  by  12  &  13  Vict.,  if  six-sevenths  of  the  credi- 
tors approve  it.  (h) 


{g}  It  may  properly  be  observed,  how- 
ever, that  there  is  always  more  or  less  of 
hazard  attending  such  assii^nments,  thou<;h 
they  are  frequently  made.  The  assiun- 
mont  must  bo  drawn  in  all  its  details  with 
the  greatest  care,  and  slij;ht  errors  are  of 
fatal  consequence.  Moreover,  there  is  not 
unfrequently  difficulty  in  relation  to  the 
assent  of  creditors.  If  any  of  them 
choose,  they  may,  unless  there  be  some 
statute  provision  allowing  such  assign- 
ments, invalidate  the  whole  proceedings. 
The  practice  may  be  indulged  in  so  long 
as  the  proceeding  is  wholly  in  pais,  but 
when  the  matter  comes  before  the  courts, 
they  are  bound  by  the  statuti'S.  Mann  v. 
Huston,  1  Gray,  250.  In  Barton  v.  Tower, 
5  Law  Reporter,  214,  an  assignment  of 
their  property  had  lieen  made  by  two 
partners,  with  a  direction  that  it  should  l)e 
distributed  among  their  creditors  by  the 
assignees,  "  in  the  same  manner  as  if  the 
same  were  in  the  hands  of  an  assignee 
under  the  bankrupt  act  of  the  United 
States,  by  virtue  of  proceedings  duly  had 
in  bankruptcy."  Tliis  assignment  was 
held  an  act  of  bankruptcy  and  void.  And 
Concklimi,  J.,  delivering  the  opinion  of  the 
court,  said  :  "  Tlicre  are  three  descriptions 
of  fraudulent  conveyances,  assignments, 
&c.,  which  bring  a  merchant,  banker,  fac- 
tor, &c.,  within  the  operation  of  the  first 
section  of  the  bankrupt  act.  1.  Such  as 
.ire  fraudulent,  or  against  the  common 
law,  or  the  provision  of  such  English  stat- 


utes as  have  been  incorporated  into  the 
jurisprudence  of  this  country;  2.  (as  I  am 
now  well  satisfied,  whatever  doubts  I  may 
have  originally  entertained,)  such  as  are 
voluntarily  made,  in  contemplation  of 
bankruptcy,  and  for  the  purpose  of  giving 
a  preference  to  one  or  more  of  the  cred- 
itors of  the  debtor  over  his  other  creditors. 
The  making  of  a  conveyance  of  this  de- 
scription lia,s  always  been  held  to  he  an 
act  of  bankruptcy  under  the  English  bank- 
rupt law,  as  being  contrary  to  tlie  policy 
of  law,  witjiout  any  express  words  in  the 
statute.  But  in  our  act  they  are  expressly 
declared  to  be  '  utterly  void,  and  a  fraud 
u])on  tills  act.'  3.  Assignments  of  all 
the  effects  of  the  debtor,  whether  upon 
trust  for  the  benefit  of  his  creditors  or 
not,  on  the  ground,  first,  that  the  debtor 
necessarily  dcjirives  himself,  by  such  an 
act,  of  the  power  of  carrying  on  his  trade, 
and  secondly,  that  he  endeavors  to  put 
his  property  under  a  course  of  application 
and  distribution' among  his  creditois,  dif- 
ferent from  that  whicli  would  take  place 
under  the  bankrupt  law.  It  is  nnneces- 
sary  to  cite  authorities  to  show,  that  such 
an  assignment  is  an  act  of  bankruptcy  in 
England,  because  it  has  been  a  well-settled 
and  familiar  rule.  It  is  a  sound  and  use- 
ful rule  ;  and  there  is  notiiing  whatever  in 
the  language  of  our  act  which  requires  a 
dilferent  construction  in  this  respect."  Ez 
■parte  Brcneman,  Qrabbe,  456. 

(A)   Section  224  of  the  above  statute 
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Always  and  everywhere,  an  assignment  for  the  benefit  of 
creditors  is  void  if  it  be  fraudulent.  But  it  seems  to  be  con- 
ceded, that  an  assignment  is  not  fraudulent  in  this  sense,  and  to 
this  effect,  whenever  the  assignee  may,  under  its  provisions,  com- 
mit a  fraud,  but  only  when  those  provisions,  if  carried  out  ac- 
cording to  their  fair  and  rational  meaning,  would,  of  themselves, 
work  a  fraud,  {i)  And  the  character  of  the  assignment,  in 
this  particular,  cannot  be  created,  or  even  affected,  by  events 
subsequent  to  the  assignment,  [j) 

As  a  voluntary  assignment  is  a  contract  which  needs  the  con- 
cun-ence  of  both  parties,  —  the  debtor  and  his  creditors,  —  their 
assent  should  be  expressed  ;  but,  in  general,  it  may  be  presumed 
if  the  assignment  be  beneficial,  and  so  will  the  assent  of  the 
trustees  to  whom  the  assignment  is  made,  if  there  be  no  circum- 
stances to  indicate  that  the  assent  was  withheld,  [k) 

A  voluntary  assignment  is  avoided,  generally,  by  a  provision 
that  but  a  certain  number,  or  a  certain  proportion,  of  the  as- 
signee's debts  should  be  paid  and  the  balance  returned  to 
him,  [l)  unless  it  be  made  to  the  creditors  themselves,  when  it 
is  held  as  only  an  additional  security  to  them,  {m)  So  if  it  be 
made  to  prevent  attachment,  although  the  debtor  intended  to 
benefit  his  creditors.  («)  And  if  it  provides  that  no  creditor 
shall  talve  advantage  of  it  who  does  not  sign  in,  and  thereby 

provides,  "That  every  deed  or  memoran-  On  the  construction  of  these  olauses,  see 

dum  of  arrangement  now  or  hereafter  en-  Tetley    v.   Taylor,    1   Ellis  &    ]5.    521,  8 

tcred   into  between   any  such  trader  and  Enp;.  L.   &  Eq.  370,  s.    c.  on  appeal  in 

liis  creditors,  and  signed  by,  or  on  helialf  Exeh.  Chamber,  1  Ellis  &B.  .53i,  12Eng. 

of,  six-se\entlis  in   nnmber  and  value  of  L.  &  E(].  469. 

those  creditors  who-e  debts  amount  to  ten  ((')  Ward  r.  Tinglcy,  4  Sandf  Ch.  476; 

pounds  and  upwards,  touching  such  tra-  Webb  v,  Daggett  2  Barb.  9. 

der's  liabilities  and  his  release  therefrom,  (;')    Browning   o.    Hart,   6    Barb.   91  ; 

and  the  distribution,  inspection,  conduct,  Averill  r.  Loucks,  id.  470. 

raanagenient,  and  mode  of  winding  up  of  (k)  Adams  v.  Blodgett,  2  Wooilb.  &  M. 

his  estate,  ur  all  or  any  of  such  matters,  233. 

or  any  matters  having  reference  thereto,  (/)  Goodrich  v.  Downs,  6  Hill,  438; 
shall  (subject  to  the  eonilitions  liereinafter  Barney  v.  Griffin,  4  Sandf  Ch.  5.52,  2 
mentioned)  be  as  elR'ctual  and  obligatory,  C'Omst.  365  ;  Leitch  r.  HoUistcr,  4  Comst. 
in  all  respects,  upon  all  the  creditors  who  211;  Hooper  v.  Tuckerman,  3  Sandf. 
sball  not  have  signed  such  deed  or  mom-  311.  But  in  some  States,  there  must  also 
(jvanduni  or  arrangement  as  if  they  had  be  a  release,  to  make  the  assignment  void, 
duly  signed  the  same."  Section  228  Austin  i>.  Johnson,  7  Humph.  191  ;  Hind- 
enacts,  "  That  the  creditors  of  such  trader  man  v.  Dill,  11  Ala.  689  ;  Grimshaw  u. 
shall  have  the  same  rights  respectively  as  Walker,  12  Ala.  ICl. 
to  set-off,  mutual  credit,  lien,  and  priority,  (m)  See  cases  in  last  note, 
and  joint  and  separate  assets  shall  bo  dis-  (n)  Kimball  v.  Thompson,  4  Cush.  441. 
tributed  in  like  manner  as  in  bankruptcy." 
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release  the  debtor  before  a  certain  day,  it  is  void  as  to  all  who 
do  not  assent,  (o)  And  it  has  been  held,  that  an  authority  to 
the  trustees  to  sell  the  property  for  credit,  avoids  the  assign- 
ment; (p)  but  this  is  doubted.  (5)  And  so  it  is  whether  a 
mere  intent  to  delay  creditors  is  necessarily  fraudulent,  or  has 
the  effect  of  avoiding  the  assignment,  unless  it  be  actually  frau- 
dulent, (r) 

Perhaps  property  exempted  from  execution  cannot  be  fraudu- 
lently conveyed,  as  against  creditors,  (s) 


SECTION  III. 


OF   INSOLVENCY   OR   BANKRUPTCY   UNDER   FOREIGN   LAWS. 

For  many  purposes  our  several  States  are  foreign  to  each 
other,  in  reference  to  their  respective  insolvent  laws ;  but  the 
subject  we  would  now  consider,  because  that  of  the  preceding 
section  leads  to  it,  is  the  effect  of  bankruptcies  or  insolvencies 
under  the  laws  of  foreign  nations,  as  of  France  or  England,  for 
example  ;  and  the  effect  of  bankruptcies  or  insolvencies  under 
our  own  laws,  upon  the  citizens  or  subjects  of  those  foreign 
governments. 

It  may  be  said  to  be  well  established,  and  mainly  on  the 
principles  and  authorities  already  stated,  that  the  discharge  of  a 
debt  not  made  nor  to  be  performed  within  the  State  where  it  is 
discharged,  has  no  force  elsewhere  ;  and  that  the  discharge  of  a 
debt  in  the  State  in  which  it  was  made  and  is  to  be  performed, 

(0)   Stewart  v.  Spenser,  1  Curtis,  1 57 ;  not  subject  to  attachment,  was  held  to  be 

RamsdcU  0.  Sigerson,  2  Oilman,  78 ;  In-  thereby  avoided,  in   Sugg  v.  Tillman,  2 

graham  v.  Grigg,  13  Smedes  &  M.  22  ;  Swan,  208.    As  to  what  stipulations  in  an 

Conkling  v.  Carson,  11  111.  503;  McCall  assignment  avoid  it   as   to   creditoi-s,  see 

V.  Hinkle.v,  4  Gill,  128.  Bodley  v.  Goodrich,  7  How.  276  ;   Hart  v. 

(p)  Barnev  v.  Griffin,  2  Comst.  365.  Crane,  7  Paige,  37;  Bryant  v.  Young,  21 

(9)  Nicliolson  I'.  Leavitt,  4  Sandf.  252.  Ala.  264 ;  Woodburn  v.  Mosher,  9  Barb. 

(r)  See,   for  the   affirmative   case   last  255;    EoUins  v.   Mooers,   25    Me.    192; 

cited,con(ra,Burdickt).Post,  12Barb.  168;  Webster  v.  Withey,  25  Me.  326;  Mont- 

and  see  Kellogg  v.  Slawson,  15  Barb.  56.  gomery  v.  Kirksey,  26  Ala.  172;  Wiley  w. 

(s)  So   held   in   Bond   v.    Seymour,   1  Knight,  27  Ala.  336;   Nesbitt  v.  Digby, 

Chandler,  40.     But  a  general  assignment,  13  III.  387. 
containing   a   reservation  of  all  property 

VOL.  Ill-  '  29 
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and  of  which  both  parties  are  citizens,  is  valid  everywhere. 
But  if  made  in  one  State,  to  be  performed  in  another,  the  laws 
of  the  first  State  cannot  operate  against  those  of  the  second. 
So,  if  made  between  citizens  of  two  States,  the  debtor  may  be 
discharged  by  the  laws  of  his  own  State,  and  yet  be  amenable 
under  the  laws  of  the  other,  (t) 

But  insolvent  and  bankrupt  laws  also  sequestrate  the  property 
of  the  insolvent  at  the  commencement  of  proceedings.  And  it 
is  an  important  question  how  far  a  foreign  law  can  operate  in 
this  respect.  Thus,  an  Englishman,  or  an  American  trader  in 
England,  is  there  a  bankrupt,  and  his  assignees  become  invested 
with  all  his  rights  of  property,  and  take  possession  of  his  effects 


(t)  See  the  cases  ali-eady  cited  in  the 
notes  of  the  last  section.  The  doctrine  of 
the  text  is  well  set  fortli  by  Betts,  J.,  de- 
livering the  opinion  of  the  court  in  the 
matter  of  Zarcga,  4  Law  Reporter,  480. 
"  It  appears  that  some  of  the  creditors 
of  the  petitioner  reside  abroad,  and  tlie 
objection  taken  by  the  opposing  counsel 
is,  that  the  discharge  of  the  bankrupt 
under  tiie  laws  of  this  country,  do  not 
discharge  him  from  his  creditors  residing 
abroad.  The  exception  is  taken  under 
the  idea  that  the  debt  was  contracted  in 
Germany,  althouLiii  I  see  no  evidence 
before  the  court  to  that  effect,  or  any  thing 
to  show  but  that  the  debtAvas  contracted 
here  in  tlie  ordinary  coui>e  of  Ijusiiiess 
transnctions,  such  as. an  order  sent  abroad 
for  goods,  or  the  like.  It  is  not  essential 
to  ascertain  the  origin  or  location  of  the 
dcl)t  If,  howe\'er,  the  debt  was  con- 
tracted in  Germany,  it  might  bave  an 
effect  on  the  proceedings  when  the  final 
steps  are  t*^  be  taken.  The  question  here 
is,  whether  tiie  discbarge  of  a  l)aukrupt 
under  tlie  law  of  tills  country,  would 
operate  as  a  ijar  to  tlie  demands  of  foreii^n 
creditors,  It  being  asserted  that  the  United 
States  have  no  power  to  destroy  contracts 
entered  into  witliout  their  jiiri.Niiiction,  and 
the  contract  is  to  be  left  tn  the  jurisdiction 
of  that  eonnlry  wliereiii  ii  oriiiiiiatcd.  Jt 
is  not  important,  in  disposing  of  this  {[ues- 
tion,  to  enter  into  a  discussion  of  the 
essence  of  contracts  or  tlieir  o)iligatioiis, 
nor  to  inquire  into  theeft'eetof  adi^cliarge 
in  this  country,  under  tlie  bankrupt  law, 
if  set  up  ill  a  foreign  country  as  a  bar  to 
the  claims  of  creditors.  In  England,  as 
well  as  ill  Franco  and  Holland,  and  per- 


haps throughout  Europe  generally,  the 
discharge  of  a  bankrupt,  under  the  laws 
of  either  country,  operates  in  all  other 
places  whatsoever.  So  a  person  having 
been  decreed  a  bankrupt  in  France,  may 
avail  jiimself  of  the  privileges  it  confers  on 
him  in  any  part  of  England,  and  plead  it 
with  the  same  effect  as  in  his  own  country. 
So  in  England,  where  they  set  up  that 
claim  in  behalf  of  tlieir  own-  bankrupts  in 
foreign  countries,  they  allow  the  same 
privileges  to  others.  But  in  this  country 
we  do  not  recognize  such  a  doctrine.  A 
discharge  as  a  bankrupt  in  a  foreign  coun- 
try, is  not  deemed  here  a  bar  to  any 
action  that  may  he  brought.  The  dis- 
charge is  considered  as  local ;  and  although 
an  assignee  of  an  individual,  declared  a 
bankru]>t  in  a  foreign  country,  would  be 
allowed  to  sue  as  such  assignee,  yet  our 
courts  would  not  recognize  the  discharge 
as  a  bar  to  debts  contracted  in  this  coun- 
try, or  due  to  citizens  of  this  country." 
The  courts  of  Pennsylvania  seem  to  have 
adopted,  to  a  considerable  extent,  the 
principles  of  comity  which  have  prevailed 
in  the  English  courts,  and  hold,  that  the 
same  effect  shall  be  given  to  a  discharge 
in  insolvency  in  anotiier  State,  which  that 
State  gives  to  discharges  in  the  State  of 
Pennsvlvunia.  Smith  r.  Brown,  3  Binn. 
201  ;  Boggs  V.  Teaekle,  5  id.  332  ;  Walsh 
V.  Nourse,'id.  381.  But  if  the  debt  is  both 
contractcct  and  to  be  discharged  in  the 
foreign  State,  a  discharge  there  will  bind 
the  creditor,  e\"cn  if  he  be  a  resident  of 
this  country.  Tlie  cases  above  cited,  and 
esjircially  Shaw,  C.  J.,  in  May  v.  Breed, 
7  Cush.  15;  Slierrill  v.  Hopkins,  1  Cow- 
en,  103;  Very  v.  McHeury,  29  Me.  206. 
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as  far  as  they  can.  But  he  has  property  in  Boston,  and  a  cred- 
itor there  attaches  that  property  before  the  assignees  take  pos- 
session ;  and  tlie  question  comes  up,  whether  this  creditor  or 
his  assignees  have  the  better  right.  In  other  words,  can  the 
Boston  creditor  receive  his  whole  debt  out  of  the  property  he 
has  attached,  or  must  that  property  pass  into  the  general  fund, 
and  that  creditor  take  only  his  dividend. 

It  is  obvious  that  the  system  of  bankrupt  laws  may  be  re- 
garded in  two  ways.  In  one,  it  would  be  merely  local  and 
municipal.  In  the  other,  it  would  be  in  some  sort  a  branch  of 
the  law  of  nations.  Assuming  that  aU  civilized  nations  have 
now  sorne  kind  of  insolvent  system,  it  may  then  be  held,  that  all 
of  these  taken  together,  constitute  the  insolvent  law  of  nations  ; 
and  that  each  State  will  regard  the  peculiarities  of  its  own  law, 
but  will  respect,  as  far  as  possible,  the  law  of  other  nations,  and 
will  regard  the  general  principles  in  which  aU  agree,  as  belong- 
ing to  the  system  of  law  which  is  obligatory  upon  aU ;  and 
among  these  general  principles  is  that  of  a  sequestration,  for 
the  general  good  of  aU  the  creditors,  of  all  the  property  of  the 
insolvent. 

The  courts  of  England,  France,  (u)  and  Holland,  (v)  certainly 
lean  towards  the  latter  view  of  this  subject.  There  it  seems 
to  be  established,  that  a  transfer  in  bankruptcy  operates  in  the 
same  way  as  a  sale  or  other  voluntary  assignment  for  value  by 
the  insolvent,  and  effectually  conveys  all  his  property,  wherever 


(«)  See  the  Appendix  to  Cooke's  Bank-  lonfr  to  the  category  of  personal  statutes, 
rupt  Law,  p.  27,  et  seq.  where  the  case  3.  That  it  is  a  matter  of  universal  juris- 
of  Farisli  v.  Scvon  is  reported,  as  having  prudence,  and  especially  of  that  of  France 
been  decided  in  tlie  French  court,  which  and  the  Netherlands,  tliat  the  debts,  act- 
accords  precisely  with  the  English  doe-  ually  considered,  of  an  inhabitant  against 
trine  on  the  subject,  cited  by  Chancellor  a  foreigner,  are  deemed  a  part  of  his 
Kent,  iu  Holmes  v.  Kemsen,  4  Johns.  Ch.  movable  property,  and  have  their  locality 
484  in   the  place  of  domicil  of  the  creditor. 

(v)  The  grounds  of  the  decisions  of  the  At  the  same  time,  it  is  admitted  that  a 

courts  of  France  and   Holbind,  are  thus  purchaser  from  the  bankrupt,  in  a  foreign 

Bummcd  u))  by  Stori/,  J.,  in  his  Conflict  of  country,  of  property  there  locally  situate, 

Laws,  Ij  417:" l.Thiit   the   law  of  the  would  be  entitled  to  hold  it  against  the 

domicil  raav  rightCully  divest  the  debtor  assignees,  if,  at  the  time,  he  had  no  knowl- 

and  the  adniinisttator  of  his  propertv,  and  edge  pf  any  bankruptcy,  or  of  any  intent 

place  it  under  the  administration  of  as-  to  defraud  creditors.     And  see  Henry  on 

Bignees  or  syndics.     2.  That  laws,  whose  Foreign  Law,  pp.  127,  1.35,  153,  160.  248 

effects  are   to   regulate  the   capacity  and  250  ;  Merlin,   Repertoire  De  Jur.  FallUa 

incapacity  of  pei-sons,  tlieir  personal  ae-  et  Banqueroute. 
tions  and  their  movables,  everywhere  be- 
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t  may  be,  in  the  same  manner  and  with  the  same  consequences 
IS  if  he  had  sold  it.  (w)     There  are  obvious  and  powerful  rea- 


{w)  A  leading  case  in  Enyland  upon 
his  subject  is  tliat  of  Sill  t .  Worswick,  1 
il.  Bl.  G65.  Tlie  (juestion  considered  by 
he  court,  without  going  into  tlic  dctLiils  of 
he  case,  was  simply  whetlier  an  assign- 
nent  in  banliruptcy  in  England,  carried 
vith  it  money  of  the  bankrupt  in  the 
sland  of  St.  Ohristoplicr,  where  the  laws 
>f  England  have  no  binding  force  as 
igainst  a  creditor  there,  who  had  attached 
he  property,  after  the  act  of  bankruptcy, 
)ut  before  assignment.  The  antliorities 
vere  examined  at  great  length  in  the 
irgument  and  by  tlic  judge  who  gave  tlie 
(pinion  of  tlie  court.  And  Lord  Lourjh- 
lorough  said  :  "  It  is  a  clear  proposition, 
lot  only  of  the  law  of  England,  but  of 
svery  country  in  the  world,  where  law  has 
;he  scmljlance  of  science,  that  personal 
property  has  no  locality.  The  meaning 
>f  that  is,  not  that  personal  property  has 
10  visible  locality,  l)ut  tliat  it  is  subject  to 
;hat  law  which  governs  the  person  of  the 
3wner.  With  respect  to  the  disposition 
5f  it,  witli  respect  to  the  transmission  of 
It,  either  by  succession  or  tlie  act  of  the 
party,  it  follows  the  law  of  the  person. 
Tlie  owner,  in  any  country,  may  dispose 
of  ills  personal  property.  If  he  dies,  it 
is  not  tlie  law  of  the  country  in  which  the 
property  is,  but  the  law  of  the  country  of 
vvliich  he  was  a  subject,  that  will  regulate 
the  succession.  .  .  .  Personal  property, 
tlien,  being  governed  ity  the  law  which 
governs  the  person  of  the  owner,  tlie  con- 
dition of  a  bankrupt  by  the  law  of  this 
country  is,  that  tlie  law,  upon  tlio  act  of 
bankruptcy  being  committed,  vests  his 
property  upon  a  just  consideration,  not  as 
a  forfeiture,  not  on  a  supposition  of  a 
crime  committed,  not  as  a  penalty,  and 
takes  the  administration  of  it  by  vest- 
ing it  in  assignees,  who  apply  that  prop- 
erty to  the  just  purpose  of  the  equal  pay- 
ment of  his  debts.  If  the  bankrupt  hap- 
pens to  have  property  which  lies  out  of 
the  juri^^iliction  of  the  law  of  England,  if 
tlie  country  in  whicli  it  lies  proceeds  ac- 
cording to  the  principles  of  well-regulated 
justice,  there  is  no  doubt  but  it  will  give 
effect  to  the  title  of  the  assignees.  The 
determinations  of  tlie  courts  of  this  coun- 
try liave  been  uniform  to  admit  the  title  of 
Ibreign  assignees.  In  the  two  cases  of 
Solomons  v.  Ross,  and  JoUett  v.  Depon- 
thieu,  where  tlie  laws  of  Holland,  having, 
m  like  manner  as  a  commission  of  bank- 


ruptcy liere,  taken  the  administration  of 
the  property  and  vested  it  in  persons  who 
are  called  curators  of  desolate  estates,  the 
Court  of  Chancery  held  that  they  had, 
immediately  on  their  appointment,  a  title 
to  recover  the  debts  due  to  the  insolvent 
in  this  country,  in  jircference  to  the  dili- 
gence of  the  particular  creditor,  seeking  to 
attach  those  debts.  In  those  cases  the 
Court  of  Chancery  felt  very  strongly  the 
principle  whicli  I  have  stated,  that  it  has 
had  a  very  universal  observance  among  all 
nations.  The  doctrine  of  the  English 
cases  seemed  based  on  tAvo  leading  prin- 
ciples. First,  that  tlie  system  of  bank- 
rupt law  ought  not  to  be  considered  lo- 
cal, but  universal,  and  that  the  whole 
system  of  bankruptcy  should  be  held  to 
be  part  of  the  law  of  nations,  and,  as  such, 
the  acts  of  one  nation  thereunder  should 
be  equally  respected  in  all.  The  other  is, 
that  the  effect  of  the  bankruptcy  and  as- 
signment, is  to  sequestrate  all  the  bank- 
rupt's property  at  once,  and  to  transfer  all 
his  interest  to  his  assignees,  as  in  the  case 
of  a  voluntary  transfer  or  grant ;  that  is 
to  say,  they  regard  the  act  as  his  own, 
though  done  under  compulsion  of  the 
law."  The  leading  case  also,  of  Eoyal 
Bank  of  Scotland,  &c.  v.  Cuthbert  (Stein's 
case),  1  Rose's  Cases,  462;  Selkrig  v. 
Davies,  2  Rose,  291  ;  Quelin  v.  Moisson, 
1  Knapp,  265  ;  Selkrig  v.  Davies,  again 
reported,  2  Dow,  230  ;  Ex  parte  D'Obree, 
8  Vcs.  82  ;  Pipon  v.  Pipon,  Ambler,  25 ; 
In  re  Wilson,  1  H.  Bl.  691 ;  Solomons  v. 
Ross,  id.  131,  note  ;  JoUett  v.  Depontliieu, 
id.  132,  note;  Neil  v.  Cottingham,  id.; 
Hunter  v.  Potts,  4  T.  R.  182;  Ex  parte 
Blakes,  1  Cox,  398  ;  Smith  c.  Buchanan, 
1  East,  6;  Potter  v.  Brown,  5  id.  124- 
131  ;  Wadham  v.  Marlowe,  1  H.  Bl,  437 
-439, note,  s.  c.  8 East,  31 4-316, note  (a); 
Philips  V.  Hunter,  2  H.  Bl.  402.  Before 
the  time  of  tlie  American  Revolution,  the 
English  courts  held  a  different  doctrine, 
adopting  the  view  which  prevails  at  this 
day  in  the  American  courts.  Cleve  v. 
Mills,  before  Lord  Mansfield,  1  Cooke,  B. 
L.  303.  In  Chevalier  v.  Lynch,  the  same 
doctrine.  A  creditor  of  the  bankrupt,  in 
that  case,  against  whom  a  commission 
had  issued  in  England,  attached  a  sum  of 
money  in  the  hands  of  a  debtor  of  the 
bankrupt  in  St.  Christopher,  an  island 
within  the  British  dominions.  The  court 
held  this  attachment  good.    Lord  Matt*- 
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sons  why  this  view  should  be  adopted  universally.  The  same 
reason  for  desiring  to  make  uniform  the  laws  of  our  several 
States  respecting  bankruptcy,  would  lead  to  the  same  wish  in 
respect  to  the  commercial  nations  of  the  world.  That  every 
nation  has  a  perfect  right  to  regulate  this  matter  by  its  own 
laws,  so  far  as  it  concerns  its  own  courts  and  its  own  citizens, 
no  one  doubts.  The  only  question  is,  whether  that  amity  of 
nations  which  is  grounded  upon  the  highest  expediency,  and 
the  real  advantage  of  each  one,  would  not  lead  to  this  result. 
In  this  country  it  has  been  held  otherwise.  And  our  courts  re- 
gard the  bankrupt  laws  of  any  State  as  of  strictly  municipal 
origin  and  application,  and  as  whoUy  without  force  or  influence 
abroad,  (x)     Hence  it  may  be  regarded  as  established  here,  by 


Jield :  "  If  a  bankrupt  has  money  due  to 
him  out  of  England,  the  assignment, 
under  the  banlcrupt  laws,  so  far  vests  the 
right  to  the  money  in  the  assignees  that 
the  debtor  shall  be  answerable  to  them. 
But  if,  in  the  mean  time,  after  the  bank- 
mptcy,  and  before  payment  to  the  as- 
signees, money  owing  to  the  bankrupt  out 
of  England,  is  attached  bona  fide,  by  regu- 
lar proeess,  accoi'ding  to  the  law  of  the 
place,  the  assignees  in  such  case  cannot 
recover  the  debt."  Doug.  170;  Waring  u. 
Knight,  1  Cooke's  Bankrupt  Law,  307  ; 
Story  on  Conflict  of  Laws,  tit.  Bank- 
ruptcy. See  the  English,  Scotch,  and  Irish 
authorities  collated  and  examined  in  2 
Bell,  Com.  681.  The  remarks  of  Storii, 
J.,  in  his  Conflict  of  Laws,  on  this  sub- 
ject, are  of  great  value  to  the  inquirer. 
The  same  view  was  recognized  and 
adopted  by  the  learned  Chancellor  Kent, 
in  Holmes  v.  Remsen,  4  Johns.  Ch.  460 ; 
so  in  Bird  ".  Pierpoint,  1  Johns.  118,  the 
language  of  Livinqstm,  J.,  tends  to  show 
that  the  court  at  that  time  entertained  a 
similar  view.  Goodwin  v.  Jones,  3  Mass. 
517,  Parsons,  C.  J.;  Bird  v.  Caritat,  2 
Johns.  342.  See  a  tendency  to  the  same 
doctrine,  but  with  limitation,  in  Ingraham 
V.  Gever,  13  Mass.  147.  But  these  cases 
oppose  the  great  weight  of  American  au- 
thority.    See  infra. 

{x)  The  two  leading  principles  which 
govern  the  English  courts  in  their  admin- 
istration of  the  law  of  bankruptcy  in  cases 
of  foreign  assignment,  have  been  set  forth 
and  illustrated  ante.  The  gi'ounds  on 
which  the  application  of  each  of  them  in 
this   country  has   been   denied,   may   be 


shown  from  the  language  of  two  eminent 
judges.  In  Saunders  v.  Williams,  .5  N. 
H.  215,  Mr.  Chief  Justice  Richardson  said  : 
"  Tile  rule,  which  must  give  effect  here  to 
a  bankrupt  law  of  a  foreign  country,  is  a 
mere  rule  of  amity,  and  not  of  interna- 
tional law,  and  in  the  present  circum- 
stances of  tins  country,  it  is  thought  that 
no  rule  of  amity  can  require  us  to  give 
effect  to  a  foreign  law  of  bankniptcy  here, 
in  such  a  manner  as  to  deprive  our  own 
citizens  of  the  remedy  which  our  own 
laws  give  them  against  the  property  of 
their  foreign  debtors,  which  may  be  found 
in  this  country."  And  in  Milne  u.  More- 
ton,  6  Binn.  369,  Mr.  Chief  Justice  Tilc/h- 
mansaii:  "It  was  remarked,  during  the 
argument,  that  no  pood  reason  can  be 
assigned,  why  an  assignment  by  the  bank- 
rupt himself  should  prevail,  and  not  the 
present  one,  as  made  by  the  commission- 
ers, which  ought  to  be  cont-idered  as  equiv- 
alent thereto,  and  be  deemed  a  voluntary 
conveyance  made  by  the  bankrupt  him- 
self, for  a  valuable  consideration.  The 
difference  appears  to  me  sufficiently  ob- 
vious. Effect  is  given  to  the  fair  assign- 
ment of  the  bankrupt  himself,  because  it 
is  the  spontaneous  act  of  the  party,  having 
the  full  dominion  over  the  property,  trans- 
ferring an  equitable  if  not  a  legal  title 
thereto,  after  which  his  interest  therein 
necessarily  ceases,  and  is  no  longer  sub- 
ject to  an  attachment.  It  is  wholly  super- 
fluous to  cite  Justinian,  lib.  2,  tit.  1,  § 
40,  to  show  that  nothing  is  more  confoi-m- 
able  to  natural  equity,  than  to  confii'm  the 
will  of  him  who  is' desirous  to  transfer 
his  property  to  another.     But  effect  can- 
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the  past  adjudication  on  these  cases,  that  any  American  credi- 
tor may,  by  process  of  law,  retain  any  property  of  his  debtor 
which  lie  can  get  a  legal  hold  upon,  by  transfer,  attachment,  or 
levy,  against  the  claims  of  any  foreign  assignee  in  bankruptcy,  (t/) 


not  bo  given  to  the  assignment  by  the 
commissioners  unless  we  adopt  tlie  British 
statutes  of  bankruptcy,  as  laws  binding  on 
ourselves,  altliougli  tliey  were  not  consid- 
ered to  affect  us,  when  we  were  the  colo- 
nies of  Great  Britain  ;  and  this,  too,  when 
their  opei-ation  would  manifestly  interfere 
with  the  interests  of  our  own  citizens." 
So  in  Holmes  v.  Remsen,  20  Johns.  229- 
26.5,  in  which  case  the  decision  of  Chan- 
cellor Ki  nt,  above  cited,  was  revcr.-.ed,  the 
judge  delivering  the  opinion  of  the  court, 
said  :  "  It  is  an  established  and  universal 
principle,  that,  independent  of  express 
municipal  law,  personal  property  of  for- 
eigners, dying  testate  or  intestate,  has 
locality.  Adminislration  must  be  granted 
and  distnbution  niade  in  the  country 
where  the  property  is  found  ;  and  as  to 
creditors,  the  tex  rei  si'tm  prevails  against 
the  law  of  the  domicil,  in  regard  to  t!iQ 
rule  of  preferences.  In  principle,  I  per- 
ceive no  difference  between  that  ease  and 
the  present.  Wliy  should  not  a  liberal 
comity,  also,  demand  that  the  first  grajit 
of  letters  of  administration  should  draw 
to  it  the  distribution,  among  creditors,  of 
the  whole  assets,  wherever  situated  ■?  The 
plausible  reason  for  the  distinction  may  be, 
that  the  interests  of  commerce  require  a 
discrimination  in  favor  of  the  assignees  of 
bankrupts.  But  in  practice  I  believe  it 
will  be  found  that  commerce  is  equally 
affected  by  the  rule,  in  both  cases,  because 
the  rule,  in  either  case,  can  seldom  be  ap- 
plied, except  to  merchants  and  traders. 
And  whether  administration  be  committed 
to  the  executors  or  administrators  of  a 
dead  man,  or  to  the  assignees  of  a  bank- 
rupt, is  not  very  material  to  the  point  be- 
fore us.  Anomalies  are  inconvenient  in 
the  law,  and  should  not  be  allowed  with- 
out sti'ong  reason." 

{;j)  The  ease  of  Harrison  v.  Sterry,  5 
Criincli,  289,  was  decided  by  Marshal/,  C. 
J.,  in  1809.  It  is  there  said  :  "  The  bank- 
rupt law  of  a  foreign  country  is  incapable 
of  operating  u  legal  transfer  of  property 
in  the  United  States."  In  his  opinion  in 
Holmes  u.  Remsen,  above  cited,  Chancel- 
lor Kent  said,  tliat  the  decree  of  the  court 
in  that  case,  and  on  this  point  wants  ex- 
planation,   "  and   we   do   not   know   the 


grounds  of  the  decision.  It  is  never,  how- 
evei',  to  be  presumed,  that  any  court  in- 
tends either  to  establish  or  reject  a  liti- 
gated |M)int  of  law,  of  great  importance, 
merely  by  a  dry  decision,  unaccompanied 
with  argument  or  illu^tralion."  Yet  of 
this  case  it  may,  with  respect  to  so  great 
a  name  as  Chancellor  Kftit,  be  observed, 
that  tliis  opinion,  although  unaccompanied 
with  argument  or  illustration,  was  essential 
to  the  decision  of  the  case,  and  can  by  no 
means  be  regarded  as  an  ohitcr  dictum,  and 
thatevcrycourtmnst  bej>resumed  to  intend 
to  estal(li.-.h  evei'y  point  of  law  passed  upon 
essential  to  the  decision  of  the  case.  The 
doctrines  of  this  case  have  been  univer- 
sally followed,  so  far  as  we  know,  in  this 
country,  with  the  limitation  set  forth  in 
the  following  note.  Blake  v.  Williams 
and  Marsliall,  Trustee,  6  Pick.  286.  In 
that  case,  the  qnestion  was,  whether  Mar- 
shall, a  debtor  of  Williams,  should  be  held 
as  his  trustee,  and  to  pay  to  the  plaintitf 
the  debt  he  acknowledged  to  he  due  to  the 
principal  ilel'endant.  The  tnistee's  an- 
swer disclosed,  that  a  commission  of  bank- 
ruptcy had  issued  against  Williams  in 
England,  where  he  resided,  and  did  busi- 
ness as  a  banker,  on  the  27th  of  October, 
1825,  in  consequence  of  an  act  of  bank- 
ruptcy previously  committed  by  him  ;  and 
in  jiursuance  of  the  c*nnmis^ion,  the  com- 
missioners of  bankruptcy  proceeded  to 
assign  over  to  the  assignees  all  the  prop- 
city  of  Williams,  incUuling  the  debts  duo 
him.  It  appeared  further,  that  the  trustee 
had  received  no  formal  notice  of  the  as- 
signment by  the  commissioners  in  Eng- 
land, at  the  time  of  his  being  summoned, 
on  the  3d  of  December,  1825,  but  that 
such  notice  was  sulisequently  given  — and 
the  assiiiiiccs,  by  a  )>crson  authorized  by 
them  for  this  purpose,  had  demanded  of 
him  that  ho  should  pay  over  to  them  the 
amount  of  the  debt  due  from  him  to  Wil- 
liams. Upon  those  ficts,  the  court  said 
they  saw  no  reason  why  the  trustee  should 
not  be  charged.  Parker,  C.  J.  :  "  Diies, 
then,  a  commission  of  bankruptcy  in  Eng- 
land, and  an  assignment  of  the  bankrupt's 
effects  under  it,  so  transfer  a  debt  due  to 
the  bankrupt  from  a  citizen  of  this  State 
to  the  assignees,  that  another  citizen  who 
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We  should  limit  this,  however,  to  cases  in  which  the  assignee 
had  not  previously  obtained  possession.  Our  courts  can  hardly 
deny  that  the  foreign  assignee  has  acquned  an  inchoate  title, 
and  a  right  to  perfect  his  title  by  possession  as  soon  as  he  can. 
And  if  he  thus  perfects  his  title,  having,  to  use  the  language  of 
the  civil  law,  not  only  the  jus  ad  rem,  but  the  jus  in  re,  the 
property  should  be  held  to  be  his  by  legal  title  as  complete  and 
consummate  as  sale  with  delivery  could  give,  {z) 


is  a  creditor  of  the  bankrupt,  cannot  seize 
it  on  a  trustee  process  and  secure  it  to 
himself'?  We  thinli  ic  very  clear  that  this 
question  has  not  been  settled  in  the  affirm- 
ative in  this  State,  nor  in  any  other  State 
in  this  Union,  nor  in  the  Supreme  Court 
of  the  United  States ;  but,  on  the  contrary, 
that  whenever  the  question  has  been 
raised,  it  has  been  determined  in  the  neg- 
ative. With  respect  to  our  OAvn  State, 
the  question  has  not  been  settled  either 
way  directly,  though  there  are  some  cases 
in  which  it  has  incidentally  occurred  ;  but 
fi'om  them  nothing  favorable  to  such  as- 
signments can  be  inferred."  Ogden  u. 
Saunders,  12  Wheat.  213 ;  Dawes  v. 
Head,  3  Pick.    128;  Dawes  v.  Boylston, 

9  Alass.  337;  Milne  ».  Moreton,  6  Binn. 
353 ;  Blanchard  v.  Russell,  13  Mass.  1  ; 
Harrison  v.  Sterry,  above  cited,  again  re- 
ported. Bee,  244;  the  comments  of  Par- 
ker, C.  J.,  on  Goodwin  ;;.  Jones,  3  Mass. 
514,  in  6  Pick.  305  ;  Ward  v.  Morris,  4 
Harris  &  McH.  330 ;  Holmes  v.  Item- 
sen,  20  Johns.  229,  Plait,  J.,  reversing 
the  decision  of  Kail,  Ch.,  in  Holmes  v. 
Eemsen,  4  Johns.  Ch.  460;  Wallace  v. 
Patterson,  2  Harris  &  McH.  463;  Ex 
parte  Franks,  1  Cooke's  Bankrupt  Laws, 
336  ;  Burk  v.  M'Ckin,  1  Harris  &  McH. 
236 ;  Mawdesley  ;;.  Parke,  in  the  court  of 
Rhode  Island,  cited  in  Sill  v.  Worswick, 
1  H.  Bl.  680 ;  Tophara  o.  Chapman,  3 
Consist.  R.  285 ;  Jones  v.  Blanchard, 
cited  in  the  last  case;  Taylor  v.  Geary, 
Kirby,  313;  Sx  porte  Blakes,  1  Cox,  398, 
a  case  in  Virginia,  cited  in  Waring  v. 
Knight,  1  Cooke's  B.  L.  307  ;  Ricliards  v. 
Hud.4on  (in  Virginia),  cited  4  T.  R.  187  ; 
Ward  V.  Morris,  4  Harris  &  McH.  330, 
in  the  notes.  See  also,  tlie  intimations 
of  the  courts  in  the  early  American  cases  ; 
"Van  Raugh  v.  Van  Arsdaln,  3  Caines, 
154;  Bird  v.  Pierpont,  1  Johns.  118; 
Proctor  V.  Moore,  1  Mass.  198;  Baker  v. 
Wheaton,  5  id.  509  ;  Watson  v.  Bourne, 

10  id.  337 ;  liigraham  v.  Geyer,  13  id.  146 ; 


Walker  v.  Hill,  17  id.  383  ;  the  comments 
of  Parker,  C.  J.,  on  these  cases,  in  Blako 
V.  Williams,  above  cited;  Smith  v.  Smith, 
2  Johns.  235 ;  Bird  v.  Caritat,  id.  342  ; 
Abraham  v.  Plcstoro,  3  Wend.  538  ;  John- 
son V.  Hunt,  23  id.  90;  Lord  v.  Brig 
Watchman,  Ware,  232 ;  Borden  v.  Sum- 
ner, 4  Pick.  265 ;  Saunders  v.  Williams, 

5  N.  H.  213;  Mitchell  v.  M'MiUan,  3 
Mart.  (La.),  676  ;  Ohvierw.  Townes,  14  id. 
93  ;  NorrLs  v.  Muniford,  4  id.  20 ;  Pall 
River  Iron  Works  v.  Croade,  15  Pick. 
1 1  ;  Fox  V.  Adams,  5  Grecnl.  245. 
Chancellor  Kent,  in  his  Commentaries, 
admits  that  his  opinion  in  Holmes  v. 
Remsen  cannot  now  be  held  to  be  the 
law  in  America.  2  Kent,  408,  in  the 
note ;  Merrick's  Estate,  4  Ashm.  485 ; 
Lowry  K.  Hall,  2  Watts  &  S.  129;  Mul- 
likin  V.  Aughinbaugh,  1  Penn.  117; 
Goodall  V.  Marshall,  U  N.  H.  88;  Mc- 
Neil V.  Colquhoon,  2  Hayw.  24;  Robin- 
son V.  Crowdcr,  4  McCord,  519;  the  re- 
cent and  instructive  cases.  May  v.  Breed, 
7  Cush.  15;  Towne  v.  Smith,  1   Woodb. 

6  M.  115  ;  Sanderson  v.  Bradford,  10  N. 
H.  260-264.  In  the  case  of  Eliver  v. 
Besto  et  al.  the  Supreme  Court  of  Mis- 
souri held,  that  where  the  plaintiffs  and 
defendants  were  citizens  of  another  State, 
where  the  defendants  had  made  an  assign- 
ment in  favor  of  their  creditors  in  accord- 
ance with  the  laws  of  that  State,  one  of 
the  creditors,  a  citizen  of  that  State,  can- 
not secure  a  preference  over  the  other 
creditors  in  his  own  State,  by  process  of 
attachment  against  the  property  of  the 
insolvent  in  Missouri.  As  against  such 
attachment,  the  title  of  the  assignee  will 
prevail.  Eliver  v.  Beste  et  al.  32  Mo. 
240. 

(z)  This  limitation  is  laid  down  in 
many  of  the  cases  in  the  preceding  note, 
expressly  or  by  implication,  as  in  Blake 
V.  Williams,  6  Pick.  286.  See  Towne  v. 
Smith,  1  Woodb.  &  M  115,  136;  The 
Watchman,  Ware,  232 ;  Merrick's  Estate 
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Real  property  has  a  lex  loci,  a  positive  locality,  and  must  be 
governed  in  aU  matters  relative  to  its  transfer  by  the  laws  of 
that  locality.  This  must  be  admitted  in  England,  as  well  as 
here ;  and  would  be  so  the  more  readily  because  it  is  so  sel- 
dom —  more  seldom  there  than  here  —  treated  as  merchan- 
dise, (a)  But  if  an  American,  owning  land  in  New  York,  and 
residing  and  trading  in  London,  became  bankrupt  there,  whUe 
his  New  York  land  certainly  would  not  pass  to  his  English 
assignee  by  his  bankruptcy,' it  could  be  transferred  to  an  Ameri- 
can in  trust  for  his  assignee,  for  the  benefit  of  his  creditors,  by 
his  deed  regularly  and  in  good  faith  executed,  delivered,  and 
recorded,  before  any  attachment  or  other  process  in  this  coun- 
try.  {b) 


2  Ashm.  485.  In  May  v.  Breed,  7  Cush. 
15,  the  facts  of  which  have  been,  stated, 
ante,  Shaw,  C.  J.,  said:  "We  have  beea 
strongly  pressed  by  the  argument,  that  in- 
asmuch as  assignees  of  an  English  bank- 
rupt cannot  sue  for  and  recover  debts 
due  the  bankrupt,  therefore  the  bankrupt 
law  has  no  extra-territorial  operation,  and 
2annot  give  eifect  to  a  certificate  of  dis- 
charge, when  set  up  here  in  bar  by  an 
English  bankrupt.  But  we  cannot  per- 
ceive the  force  of  this  reasoning.  The 
two  things  are  not  iixeconcilable ;  they 
stand  on  different  grounds,  and  depend  on 
different  and  distinct  principles.  Though 
the  point  has  long  been  doubted,  we  con- 
sider it  now  settled  by  a  preponderance  of 
authority,  that  when  a  debt  due  by  an 
American  merchant  to  an  English  bank- 
rupt is  attached  by  an  American  creditor 
of  the  English  bankrupt,  by  a  trustee 
process  or  process  of  foreign  attachment, 
the  assignee  of  the  English  bankrupt  can- 
not come  in  and  interpose  such  assign- 
ment to  defeat  such  attachment,  nnd  claim 
the  assets  as  by  a  prior  title.  But  this  is 
the  extent  to  which  the  atithorities  go.  It 
by  no  means  follows  that  the  Englisli  law 
has  no  effect  here.  On  the  conti-ary,  we 
think  it  would  enable  the  assignee  to  take 
possession  of,  and  appropriate  to  the  use 
of  the  creditors,  personal  property  not  at- 
tached, or  otherwise  subject  to  any  lien, 
under  our  laws:   and  also  to  collect  and 


receive  all  moneys  due  the  bankrupt,  and 
give  a  good  discharge  therefor,  and  sue 
for  and  recover  them,  either  in  their  own 
name  or  in  the  name  of  the  bankrupt,  if 
not  attached  or  held  by  any  process  or 
lien  by  any  other  creditor." 

[a)  Story  on  Conflict  of  Laws,  ^§  20, 
364,  414;  M'Cormick  v.  SuUivant,  10 
Wheat.  202  ;  Ingraham  o,  Geyer,  13 
Mass.  147  ;  Rogers  v.  Allen,  3  Ohio,  488  ; 
Osborn  v.  Adams,  18  Pick.  245.  Sir 
William  Grant,  in  Curtis  v.  Hutton,  14 
Yes.  537,  541,  said:  "The  vahdity  of 
every  disposition  of  real  estate  must  de- 
pend upon  the  law  of  the  country  where 
that  estate  is  situated."  In  Oakey  v. 
Bennett,  U  How.  33-45,  Mr.  Justice  Mc- 
Lean, delivering  the  opinion  of  the  court, 
said  :  "  But  it  is  an  admitted  principle,  in 
all  countries  where  the  common  law  pre- 
vails, whatever  views  may  be  entertained 
in  regard  to  pei-sonal  property,  that  real 
estate  can  be  conveyed  only  under  the 
territorial  law.  .  .  The  same  rule  pre- 
vails generally  in  the  civil  law.  This  doc- 
trine has  been  uniformly  recognized  by 
the  courts  of  the  United  States,  and  by 
the  courts  of  the  respective  States.  The 
form  of  conveyance  adopted  by  each  State 
for  the  transfer  of  real  property  must  be 
observed.  This  is  a  regulation  which  be- 
longs to  the  local  sovereignty." 

(6)  See  the  cases  cited  in  the  precedirg 
notes. 
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SECTION     IV. 

OP   THE   TRIBUNAL  ANB   JUEISDICTION. 

In  England,  since  the  beginning  of  the  reign  of  William  IV., 
there  have  been  judges  and  commissioners  in  bankruptcy,  con- 
stituting a  regular  court,  with  all  the  usual  powers  and  in- 
cidents. Each  judge  and  commissioner  may  sit  alone  to  hear 
applications,  and  issue  the  proper  processes,  and  for  that  pur- 
pose may  decide  the  questions  which  come  before  him  ;  and 
upon  questions  of  fact,  may  order  a  jury.  Questions  of  law 
go  by  appeal  to  the  Lord  Chancellor,  and  finally  to  the  House 
of  Lords,  (c) 

In  this  country,  the  bankrupt  law  gave  jurisdiction  in  these 
cases  to  the  district  judges  of  the  United  States,  (d)     But  com- 


(c)  There  would  seem  at  one  time  to 
have  been  a  question,  under  what  author- 
ity the  Lord  Chancellor  exercised  a  power 
in  cases  of  bankraptcy,  whether  under  the 
general  duties  of  his  office,  as  the  head  of 
a  court  of  equity,  or  by  virtue  of  special 
authority  conferred  upon  him  by  statutes 
of  bankruptcy.  An  examination  of  the 
authorities  on  this  subject  tends  to  show 
clearly  that  this  power  comes  from  the 
latter;  and  that  although  he  exercises 
great  discretionary  powers  in  superseding 
commissions,  and  regulating  proceedings 
under  them,  all  his  power  is  nevertheless 
derived  from  the  statutes  ;  he  hiis  none  as 
a  chancery  court,  or  by  virtue  of  his  office 
as  chancellor,  and  that  the  two  jurisdic- 
tions are  entirely  separate  and  distinct ; 
that  the  extraordinary  authority  which 
has  been  sometimes  exercised,  was  so  ex- 
ercised, not  by  vii-tue  of  chancery  power, 
but  as  confen'ed  by  implication  of  the 
statute.  See  on  this  subject.  Ex  parte 
Lund,  6  Ves.  781  ;  Phillips  v.  Shaw,  8 
id.  2.50;  Ex  parte  Dewdney,  15  id.  496; 
Ex  parte  Cawkwell,  19  id.  23.3;  Anony- 
mous, 14  id.  449;  Ex  parte  Thompson, 
1  Glvn  &  J.  308 ;  Ford  u.  Webb,  3  Brod. 
&  B!"  243  ;  Ex  parte  Glanfleld,  2  Glyn  & 
J.  387;  Ex  parte  Smith,  19  Ves.  474; 
Wilkinson  i^.  Diggel,  1  B.  &  C.  160;  £« 


parte  Dufrene,  1  Rose,  333 ;  Eden  on  B. 
Law,  449,  in  Law  Lib.  vol.  34. 

(d)  The  juriMliction  conferred  by  the 
National  Law  of  Bankruptcy  on  the  dis- 
trict judges  was  greater  than  that  exer- 
cised by  the  Lord  CLincellor.  In  Ex 
parte  Foster,  2  Story,  131,  Story,  J., 
alluded  to  the  matter  of  jurisdiction  as 
follows  :  "  And  here  I  lay  it  down  as  a 
general  principle,  that  the  district  court  is 
possessed  of  the  full  jurisdiction  of  a  court 
of  equity  over  the  whole  subject-matters 
which  may  arise  in  bankruptcy,  and  is 
authorized  by  summaiy  proceedings  to 
administei'  all  the  relief  which  a  court  of 
equity  could  administer,  under  the  like 
circumstances,  upon  a  regular  bill,  and 
regular  proceedings,  instituted  by  com 
petent  parties.  In  this  respect  the  act  of 
Congress,  for  wise  purposes,  has  conferred 
a  more  wide  and  liberal  jurisdiction  upon 
the  courts  of  the  United  States  th.in  the 
Lord  Chancellor,  sitting  in  Bankruptcy, 
was  authorized  to  exercise.  In  short, 
whatever  he  might  properly  do,  sitting  in 
Bankruptcy,  or  sitting  in  the  Court  of 
Chancery,  under  his  general  equity  juris- 
diction, the  courts  of  the  United  States 
are,  by  the  Act  of  1841,  competent  to  do." 
See,  on  the  point  of  the  jurisdiction  of  the 
district    courts,   the   learned  opinion   of 
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missioners  were  appointed  in  every  part  of  each  district,  who 
could  receive  applications,  and  take  proof,  and  send  it  to  the 
district  judge.  In  that  court  the  assignee  was  admitted  and 
authorized,  and  all  trials  took  place  there,  and  a  jury  was 
summoned  whenever  the  district  judge  thought  proper  to 
require  one. 

The  State  insolvent  laws  differ  in  these  particulars  consider- 
ably. .Generally,  however,  judges  of  probate,  masters  in  chan- 
cery, or  commissioners  of  insolvency,  sit  in  fact  as  a  court,  and 
issue  process,  and  hold  meetings,  and  try  and  decide  questions, 
with  power  to  send  the  questions  of  fact  to  a  jury  if  necessary, 
and  with  an  appeal  in  matters  of  law  to  the  Supreme  Court  of 
law  or  equity,  (e) 

Of  the  proceedings  we  shall  speak  in  other  sections.  But  it 
may  be  remarked  here,  that  the  statutes  generally  provide  for  a 
convenient  resort  to  the  court,  and  for  proceedings  of  sufficient 
rapidity,  without  unsafe  haste.  And  that  the  community  are 
satisfied  with  the  character  and  results  of  these  proceedings  very 
generally,  may  be  inferred  from  the  infrequency  of  appeals. 


SECTION     V. 

WHO   MAT   BE    BANKRUPTS    OE   ESTSOLVENTS. 

"We  have  seen  that  in  England,  until  very  recently,  and  under 
our  last  National  Bankrupt  Law,  all  persons  owing  debts  could 
become  insolvents ;  (/)  or  by  their  own  action,  have  the  benefit  of 

I-IopL-inson,  J.,  in  tlie  Enstern  District  of  late  United  States  Bankriipt  Act,  that  the 

Pennsylvania,  in  tlie  case  of  Roliert  Mor-  old  distinction    between   bankruptcy  and 

ris,  reported  1  Law  Reporter,  354.  insolvency  was  so  far  mnintained  therein 

(c)  In  1856,  the  Legislature  of  Massa-  tliat  traders  could  be  compelled,  and  other 

chusetts  )iroviilod  by  statute  for  jurl^cs  of  debtors  could  apply,  to  go  into  insolvency, 

insolvency,  each  of  wlioni  should  have  his  and  it  would  seem,  from  the  reasons  which 

rciijistrar,  and  hold  a  regular  court  at  stated  have   heretofore   governed   legislators   in 

periods.     It  may,  liowcvci-,  be  presumed  reference  to  this  distinction,  that  it  may 

that  the  practice  will  not  vary  essentially  he  expected  to  be  found  recognized  in  any 

from  what  it  has  been  under  the  eommis-  future  national  bankrupt  act.     The  first 

sioncrs  of  insolvency.  section  of  the  late  act  provided  as  follows : 

(/)  It  has  been  already  said,  and  will  "All  persons  whatsoever,  residing  in  any 

be  seen  from  the  following  section  of  the  State,  District,  or  Territory  of  the  United 
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the  law.     But  that  none  could  be  made  bankrupts,  against  their 
will  and  at  the  suit  of  others,  who  were  not  traders,  or  quasi 


States,  owing  debts  which  shall  not  liave 
been  created  in  consequence  ot  a  defelca- 
tion  as  a  public  officer,  or  as  executor,  ad- 
ministrator, guardian,  or  trustee,  or  while 
acting  in  any  otiier  fiduciary  capacity, 
who  shall,  by  petition,  setting  fortli  to  the 
best  of  his  knowledge  and  belief,  a  list  of 
his  or  their  creditors,  their  respective  places 
of  residence,  and  the  amount  due  to  each, 
together  with  an  accurate  inventory  of  his 
or  their  property,  rights,  and  credits,  of 
every  name,  kind,  and  description,  and 
the  location  and  situation  of  each  and 
every  parcel  and  portion  thereof,  verified 
by  oath,  or  if  conscientiously  scrupulous 
of  taking  an  oath,  by  solemn  affirmation, 
apply  to  the  proper  court,  as  hereinafter 
mentioned,  for  the  benefit  of  this  act,  and 
therein  dechu-e  themselves  to  be  unable  lo 
meet  their  debts  and  engagements,  shall 
be  deemed  bankrupts  within  the  purview 
of  this  act,  and  may  be  so  declared  accord- 
ingly by  a  decree  of  such  court ;  all  per- 
sons being  merchants,  or  using  the  trade 
of  merchandise,  all  retailers  of  merchan- 
dise, and  all  bankers,  factors,  brokers, 
underwriters,  or  marine  insurers,  owing 
delits  to  the  amount  of  not  less  than  two 
thousand  dollars,  shall  be  liable  to  become 
bankrupts  within  the  true  intent  and  mean- 
ing of  this  act,  and  may,  upon  the  petition 
of  one  or  more  of  their  creditors,  to  whom 
they  owe  debts  amounting,  in  the  whole, 
to  not  less  than  five  hundred  dollars,  to 
the  appropriate  court,  be  so  declared  ac- 
cordingly, in  the  following  cases,  namely : 
whenever  such  person,  being  a  merchant, 
or  actually  using  the  trade  of  merchandise, 
or  being  a  retailer  of  merchandise,  or  being 
u,  banker,  factor,  broker,  underwriter,  or 
marine  insurer,  shall  depart  from  the  State, 
district,  or  territory,  of  which  he  is  an 
inhabitant,  with  intent  to  defraud  his  cred- 
itors, or  shall  conceal  himself  to  avoid 
being  arrested,  or  shall  willingly  or  fraud- 
ulently procure  himself  to  be  arrested,  or 
his  goods  and  chattels,  lands  or  tenements, 
to  be  attached,  distrained,  or  sequestrated, 
or  taken  in  execution,  or  shall  remove  his 
goods,  chattels,  and  effects,  or  conceal 
them  to  prevent  their  being  levied  upon, 
or  taken  in  execution,  or  by  any  other 
process,  or  make  any  fraudulent  convey- 
ance, assignment,  sale,  gift,  or  othertrans- 
fer  of  his  lands,  tenements,  goods  or  chat- 
tels, credits,  or  evidence  of  debt."  Upon 
this  section  of  the  statute  it  was  clear  that 


debtors  of  two  classes  were  debarred  from 
the  privileges  of  the  act —  those  owing  the 
United  States  for  default  in  office,  and 
those  owing  debts  in  any  fiduciary  capac- 
ity. It  was  further  clear,  that  no'  person 
owing  debts  of  either  of  these  classes,  and 
no  other,  could  be  declared  a  bankrupt. 
But  lu  question  arose,  whether  a  person 
owing  such  a  debt  .as  those  above  men- 
tioned, and  also  being  a  debtor  in  hig 
ordinary  business  capacity,  was  debarred 
the  privileges  of  this  act,  "from  the  fact  of 
the  existence  of  such  fiduciary  debt.  The 
question  was  difierently  decided  in  differ- 
ent courts ;  but  we  are  convinced,  on  the 
reason  of  the  case,  that  the  existence  of 
such  debts  ought  not  to  bo  a  bar  as  to  the 
others,  though  with  great  deference  to  the 
high  authority  which  has  adopted  the  con- 
trary view.  In  the  matter  of  John  Hardi- 
son,  5  Law  Reporter,  2.55,  in  the  Circuit 
Court  of  the  United  States,  Eastern  Dis- 
trict of  Virginia,  Mr.  Justice  Daniel,  re- 
gretting that  there  was  no  English  author- 
ity to  aid  in  the  solution  of  the  question, 
held,  that  a  party  cannot  be  decreed  a 
bankrupt  while  owing  any  debt  created  in 
consequence  of  defalcation  as  a  public 
officer,  or  whilst  acting  in  any  fiduciary 
capacity,  although  he  may  owe  other  debts 
not  of  such  character.  A  similar  doctrine 
was  maintained  in  the  District  Court  of  the 
Western  District  of  Virginia,  by  Mr.  Jus- 
tice Penni/backei'.  In  the  matter  of  Cease, 
5  Law  Reporter,  408.  On  the  other  liand, 
in  the  District  Court  of  Connecticut,  Jiid- 
son,  J.,  held,  that  the  existence  of  fiduciaiy 
debts  would  not  prevent  a  claim  as  to  other 
debts.  In  the  matter  of  Young,  5  Law  Re- 
porter, 128.  So  in  the  Circuit  Court,  at 
Cincinnati,  In  the  matter  of  Lord,  5 
Law  Reporter,  258.  The  same  doctrine 
was  maintained  in  the  Southern  District  of 
New  York,  In  the  matter  of  Brown,  5 
Law  Reporter,  258.  And  by  Story,  J.,  in 
the  Circuit  Court  for  the  first  circuit.  In 
the  matter  of  Tebbetts,  5  Law  Reporter, 
259.  Chapman  v.  Forsyth,  2  How.  202 ; 
Hayman  v.  Pond,  7  Met.  328  ;  Morse  v. 
Lowell,  id.  152.  And  see  Gilbert  v.  He- 
bard,  8  id.  129.  The  effect  of  the  dis- 
charge in  bankruptcy  upon  such  debts, 
will  be  considered  under  the  subject  of 
Discharge,  infra.  In  addition  to  the  ex- 
cepted cases  in  the  statute,  it  appears 
that  the  court  will  exercise  the  power  of 
dismissal   of  a  petition   to  bo  decreed  a 
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traders.     There  have  been  many  nice  questions  and  much  con- 
flict, as  to  who  were  traders  in  this  sense,  (g)     But  no  such 


bankrupt,  when,  in  their  opinion,  the  ends 
of  Justice  require  it;  for  in  the  hkurt  of 
Cotton,  6  Liiw  Reporter,  546,  it  was  ht/d, 
that  where  a  petitioner  for  a  decree  in 
bankruptcy  set  forth  in  his  scliedule  only 
two  debts,  one  of  wliicli  ^vas  a  judgment 
recovered  aj^ainst  liim  on  a  bastardy  pro- 
cess, and  the  other  was  a  judgment  in 
fiwor  of  the  father  for  the  sedurtion  of 
his  daugliter,  the  petition  sliould  be  dis- 
missed. It  could  hardly  be  sucrcs>fuUy 
contended  tliat  these  were  debts  contract- 
ed in  a  tiduciary  capacity. 

(v)  This  conflict  has  been  much  greater 
in  England  than  in  this  country,  and  the 
decided  cases  are  more  numerous  tliere. 
We  give  tlie  eimmeration  which  occurs 
in  the  latest  English  statute  on  the  sub- 
ject, and  leading  cases  upon  the  various 
classes.  Section  65  of  the  statute  l->  &  13 
Vict,  on  this  subject,  provides:  §  6.5.  "That 
all  alum-makers,  apothecaries,  auctioneers, 
bankers,  —  Ex  parte  Wilson,  1  Atk.  218; 
Ex  parte  Wyndham,  1  iVIont.  D.  &  D.  146  ; 
Ex  parte  Hall,  3  Deac.  405 ;  Ex  parte 
Brundrett,  2  id.  219  ;  Ex  parte  Brown,  2 
Mont.  D.  &  T).  758.  Bleachers,  brokere, 
—  Pott  V.  Turner,  6  Bing.  702  ;  Highmore 
V.  MoUoy,  1  Atk.  206 ;  Rawlhison  v. 
Pearson,  5  B.  &  Aid.  124  ;  Ex  parte  Ste- 
vens, 4  Madd.  2.)(i ;  Ex  parte  Phipps,  2 
Deac.  487  ;  Ex  parte  Harvey,  1  id.  570,  2 
Mont.  &  A.  593  ;  Hankey  v.  Jones,  Cowp. 
74.") ;  Ex  parte  Gem,  2  Mont.  1).  &  D.  99  ; 
7'>  parte  Moore,  2  Deac.  287.  Brick- 
makers,— Wells  V.  Parker,  1  T.  R.  34; 
Sutton  V.  Weeley,  7  East,  442  ;  Ex  parte 
Harrison,  1  Bro.  C  C.  173.  Builders, — 
Ex  parte  Neirinckx,  2  ilont.  &  A.  384 ; 
Ex  pane  Edwai-ds,  1  Mont.  D.  &  D.  3  ; 
Ex  parte  Stewart,  18  L.  J.  Bankr.  14; 
Stcu;ut  f.  Sloper,  3  E.xch.  700.  Calen- 
derers,  carpenters,  —  Cooke,  B.  L.  49; 
t'liapman  v.  Lamphire,  3  Mod.  l.'JS;  Kir- 
ney  u.  Smith,  1  1x1.  Kavm.  741.  Carriers, 
CMille  or  sheep  salesin.ui,  —  Ex piiric  New- 
all,  3  Deac.  333.  Coach  proprietors, — 
Jix  parte  Walker,  2  Mont.  &  A.  267 ; 
Jlartin  V.  jXightingalc,  11  J.  B.  Moore, 
305.  Cow-keepers,  —  Carter  v.  Dean,  1 
Swanst.  64  ;  Ex  parte  Decring,  1  De  Gex, 
39M.  Dyers,  fullers,  keepers  of  inns, — 
I'atman  w.  Vaughan,  1  T.  R.  572  ;  Smith 
V.  Scott,  9  Bing.  14;  Jix  parte  Birch,  2 
Mimt.  D.  &  D.  659.  Sec  also,  Ex  parte 
AVillcs,  2  Deac.  1  ;  Ex  parte  Bowers,  id. 
99;    Gibson  „.  King,  10  M.  &  W.  667; 


King  V.  Simmonds,  12  Jur.  903  ;  Ex  parte 
Daniell,  7  id.  334.  Taverns,  hotels,  or 
coffee-houses,  lime-burners,  livcry-stablo 
keepers,  —  Ex  parte  Lewis,  2  Deac.  318; 
Cannan  i'.  Denew,  10  Bing.  292.  Market- 
gardeners,  —  Ex  parte  Hammond,  1  De 
G.  93  ;  also.  Carter  v.  Dean,  1  Swanst.  64. 
Millers,  packers,  printers,  shipowners, — 
Ex  parte  Bowes,  4  Ves.  162;  Ex  parte 
Wiswould,  Mont.  263.  Shipwrights,  victu- 
allers, warehousemen,  wharhngcrs,  ])ersons 
using  the  trade  or  profession  of  scrivener, 
receiving  other  men's  moneys  or  estates 
into  their  trust  or  custody,  —  Adams  v. 
Malkin,  3  Camp.  538;  Lett  v.  Melville, 
3  Man.  c&  G.  52  ;  Hamson  v.  Harrison,  1 
Esp.  5.j5  ;  In  re  Lewis,  2  Rose,  59  ;  Hurd 
V.  Brydges,  Holt,  N.  P.  654  ;  /n  re  Warren, 
2  Sch.  &  L.  414;  Hutcliinson  v.  Gas- 
coigne,  Holt,  N.  P.  507  ;  Ex  parte  Bath, 
Mont.  82 ;  Ex  parte  Gem,  2  Mont.  D.  & 
D.  99.  Persons  insuring  shijis  or  their 
freight,  or  other  matters,  against  perils  of 
the  scii,  and  all  persons  using  tlie  trade  of 
merchandise  by  way  of  bargaining,  ex- 
change, bartering,  commission,  consign- 
ment, or  otherwise,  in  gross,  or  by  retail, 
and  all  persons  who,  either  for  themselves, 
or  as  agents  or  factors  for  others,  seek 
their  living  by  buying  and  selling, — Ex 
jiarte  Herbert,"2  Rose,  248  ;  Hale  c.  Small, 

2  Brod.  &  B.  25;  Parker  v.  Wells, 
Cooke,  58  ;  Suramersett  w.  Jarvis,  3  Brod. 
&  B.  2;  Bolton  v.  Sowerby,  11  East,  274; 
Patten  i-.  Browne,  7  Taunt.  409  ;  Ex  parte 
Salkeld,  3  Mont.  D.  &  D.  125  ;  Ex  parte 
Atkinson,  1  Mont.  D.  &  D.  300  ;  Dally  y. 
Smith,  4  Burr.  2148;    Heanney  v.  Birch, 

3  Camp.  233;  Port  i'.  Turton,  2  Wil-on, 
169;  Paul  v.  Dowling,  3  C.  &  P.  500; 
Ex  parte  Burgess,  2  Gill  &  J.  183  ;  Heane 
V.  Rogers,  9  B.  &  C.  577  ;  Ex  parte  Bow- 
ers, 2  Deac.  99 ;  Ex  parte  Wiswould, 
Mont,  263  ;  Patman  v.  Vaughan,  1  T.  R. 
572;  Ex  parte  Cromwell,  1  Mont.  D.  & 
D.  158;  Ex  parte  Blackmore,  6  Ves. 
3 ;  Hankey  t>.  Jones,  Cowp.  748 ;  Bolton 
V.  Sowerby,  1 1  East,  274  ;  Gale  i'.  Half- 
knight,  3  Stark.  56  ;   Ex  parte  Lavender, 

4  Deacon  &  C.  487  ;  Valentine  v.  Vauiihan, 
Peake,  76;  Newton  r.  Trigg,  Salk.  109, 
Mayo  v.  Archer,  1  Stra.  513;  Stewart  r. 
Ball,  2  N.  R.  78;  Cobb  v.  Symonds,  5 
B.  &  Aid.  516;  Saunderson  v.  Rowics,  4 
Burr.  2066;  Ex  parte  Meymot,  1  Atk. 
1 96  ;  Millikin  c.  Brandon,  1  C.  &  P.  380 ; 
Colt  V.  Nettervill,  2  P.  Wms.  308.    Or  by 
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distinction  exists  in  our  State  insolvent  laws ;  and  even  in 
England  it  has  lost  somewhat  of  its  importance.  We  say, 
however,  generally,  that  here  all  persons  may  be  insolvents ; 
and  where  the  State  statutes  permit  process  in  invitwn,  it  per- 
mits it  against  all  classes  or  kinds  of  debtors. 

There  must,  of  course,  be  some  exceptions  to  this  rule.  One 
wholly  and  always  a  lunatic  cannot  become  an  insolvent,  either 
on  his  own  application,  or  that  of  a  creditor.  But  if  one  who 
incurs  debts,  and  is  unable  to  pay  them,  becomes  a  lunatic, 
process  may  now  issue,  and  the  usual  proceedings  be  had  for 
the  benefit  of  the  creditors,  [h) 

As  all  the  acts  of  an  infant,  in  the  way  of  trading,  are  void- 
able by  him,  it  follows  that  a  decree  declaring  him  to  be  a 


buying  and  letting  for  hire,  or  by  the 
worlcmanship  of  goods  or  commodities, 
shall  be  deemed  traders  liable  to  become 
bankrupt ;  provided ,  that  no  farmer,  gra- 
zier, common  laborer,  or  workman  for  hire, 
receiver-general  of  the  taxes,  or  member 
of  or  subscriber  to  any  incorporated  com- 
mercial or  trading  company  established  by 
charter  or  act  of  parliament,  shall  be 
deemed,  as  such  a  trader,  liable  to  become 
bankrupt."  The  meaning  of  the  word 
trader  was  well  set  forth  by  Mr.  Justice 
Thompson,  in  the  Circuit  Court  of  the 
United  States.  Wakoman  v.  Hoyt,  5  Law 
Reporter,  310.  The  doctrine  of  the  court 
was,  that  any  person  engaged  in  business, 
requiring  the  purchase  of  articles  to  be  sold 
again,  either  in  the  same  or  in  an  improved 
shape,  must  be  regarded  as  using  the  trade 
of  merchandise,  within  the  intent  of  the 
bankrupt  law.  The  learned  opinion  of 
Concklin^,  J.,  In  the  matter  of  Eeles,  5 
Law  Reporter,  273,  where  he  held,  that  a 
distiller,  wlio  bought  grain  and  converted 
it  into  alcohol,  and  sold  the  alcohol,  was  a 
trader. 

(A)  It  seems  to  be  well  settled,  that  a 
lunatic,  wliile  in  an  insane  condition,  can- 
not bind  himself  by  contract,  unless  the 
contract  be  for  necessaries.  Gore  v.  Gib- 
son, 1.3  M.  &  W.  627  ;  Neill  v.  Morley,  9 
Ves.  478 ;  McCrillis  v.  Bartlett,  8  N.  H. 
569  ;  Richardson  v.  Strong,  13  Ired.  106  ; 
Baxter  y.  Earl  of  Portsmouth,  5  B.  &  C 
170,  and  the  eases  cited  in  them ;  or  where 
a  contract  is  made  with  him,  under  such 
circumstances  that  the  other  party  did  not 
know  hi,5  lunacy,  and  took  no  advantage, 
and  the  contract  is  so  far  executed  as  to 


render  it  impossible  to  restore  the  parties 
to  their  original  condition.  Molton  v. 
Camroax,  4  Exch.  17.  And  see  Jackson 
V.  King,  4  Cowen,  207  ;  Hall  v.  Warren,  9 
Ves.  605 ;  Pitt  v.  Smith,  3  Camp.  33 ; 
Stock  on  Lunacy,  p.  38;  Browning  v. 
Reane,  2  PhiUim.  Doc.  Cora.69;  Ex  parte 
Clarke,  2  Russ.  575;  Turner  w.  Meyers,  1 
Hagg.  Consist.  414;  Capper  v.  Dando,  2 
A.  &  E.  458 ;  Sander  v.  Sander,  2  CoU- 
yer,  276 ;  Countess  of  Portsmouth,  v. 
Eurl  of  Portsmouth,  1  Hagg.  Eccl.  355 ; 
Weaver  v.  Ward,  Hobart,  134  ;  Stephens 
V.  De  Medina,  4  Q.  B.  422 ;  Biffin  v. 
Yorke,  6  Scott,  N.  R.  233 ;  Woods  v. 
Reed,  2  M.  &,  W.  784 ;  Groom  w.  Thomas, 
2  Hagg.  Eccl.  436.  We  are  aware  of  no 
case  in  which  it  has  been  sought  to  charge 
a  lunatic  in  bankruptcy  for  such  debts. 
In  Layton,  ex  parte,  6  Ves.  434,  Lord 
Kldoii  said,  making  no  distinction  in  the 
cases,  that  where  one  partner  is  a  lunatic, 
there  cannot  be  a  joint  commission  against 
the  others,  but  separate  commissions  must 
be  issued.  In  this  case,  however,  it  does 
not  appear  that  the  debts  were  contracted 
by  the  lunatic  partner  while  compos  mentis. 
It  cannot,  therefore,  be  considered  an 
authority  against  the  doctrine  of  the  text. 
And  in  Anonymous,  13  Ves.  590,  the 
same  Lord  Chancellor  held,  that  when 
the  bankrupt  had  become  lunatic,  and  no 
affidavit  yet  provided  in  support  of  the 
petition,  a  commission  of  lunacy  will  not 
protect  the  lunatic  against  an  action ;  and 
a  commission  of  bankruptcy  is  a  species 
of  action  against  which  the  lunacy  cannot 
be  a  defence.  Barneslev  v.  Powell,  Ambl. 
102. 
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bankrupt,  would  be  void,  (i)  But  it  has  been  held,  that  if  he 
had  held  himself  out  as  of  full  age,  and  had  traded  as  such,  he 
might  be  decreed  a  bankrupt,  (j) 

If  a  married  woman  act,  lawfully,  as  sole,  incur  debts,  give 
notes,  or  carry  on  trade  in  a  way  or  on  grounds  to  reUeve  the 
husband  from  liability,  there  seems  no  reason,  and  no  rule  of 
law,  which  would  prevent  her  from  being  proceeded  against,  or 
from  proceeding,  as  an  insolvent,  (k) 


SECTION      VI. 

OF    THE   ASSIGNEES. 

In  this  country,  the  assignees  are  not   official  persons,  but 
are  appointed  by  the  creditors  at  a  regular  meeting.  {1}     The 


({)  Barwis,  ex  parte,  6  Ves.  601  ;  Bar- 
row, ex  parte,  3+  id.  554;  Henderson,  ex 
parte,  id.  1G.3  ;  Ex  parte  Adam,  1  Ves.  & 
B.  494 ;  Stevens  v.  Jackson,  4  Camp. 
164,  6  Taunt.  106;  Ex  parte  Moule,  14 
Vls.  603;  O'Brien  v.  Currie,  3  C.  &  P. 
283;  Belton  v.  Hodges,  9  Bin;,'.  366; 
Tliornton  v.  lUingwonh,  2  B.  &  C.  826  ; 
I\Iasun  I.  Denison,  15  Wend.  64  ;  Ex  parte 
8\'del)0tliam,  1  Atk.  146.  "  No  man  can 
be  a  bankrupt  for  debts  whicli  lie  is  not 
oliliged  to  pay."  Per  Lord  Holt,  l!ex  v. 
Cole,  1  Ld.  Haym.  443.  Wbether  an  in- 
fant may  be  declared  an  insolvent  on  his 
own  petition,  was  doubted,  in  tbe  matter 
of  Cotton,  6  Law  llcporter,  546.  Yet  we 
see  not  why  he  may  not  adopt  that  meth- 
od of  ratil'ying  his  obligation  as  ^vcll  as 
any  otiier.  Tlic  opinion  of  the  court  is 
stated  absolutely,  and  without  reasons 
given.  It  may  be  that  it  went  on  the 
ground  of  the  im-alidity  of  infants*  ton- 
tracts,  or  the  duty  of  tiie  court  to  pro- 
nounce them  void  or  binding,  according 
as  tliey  were  for  his  benefit.  But  at  this 
day  it  is  clear  that  no  debts  of  an  infant 
are  void,  but  simply  voidable  at  his  elec- 
tion. See  notes  and  authorities  on  this 
suiiject  in  the  chapter  on  Infants,  and 
especially  the  discriminating  remai-ks  of 
Bell,  J.,  on  the  vague  and  indetinite  use 
of  the  words  loid  and  voidable,  in  State  v. 
Richmond,  6  Foster,  232.  It  is  further 
clear,  that   a.  contract  completed  by  the 


transfer  of  the  consideration  on  both  sides, 
cannot  be  avoided  by  the  infant,  without 
a  return  of  the  property,  at  least,  he  has 
acquired  by  tbe  contract.  This  being  so, 
and  insolvency  being  but  a  means  of  pay- 
ing dues,  it  secins  that  it  might  be  ex- 
pected that  American  authority  would 
differ  ffom  the  Englisii,  insolvency  being 
a  voluntary  act,  and  that  an  infant  might 
be  declared  insolvent  on  his  petition. 

(j)  Ex  ))url,:  Watson,  16  Ves.  265  ;  Ex 
parte  Bates,  2  Mont.  D.  &  Y>.  337. 

(k)  La  Vie  c.  Philips,  1  W.  Bl.  570  ; 
Kr  parte  Oarrington,  1  Atk.  206.  So  the 
wives  of  convicts  may  be  deemed  bank- 
I'upts,  and  on  a  similar  principle.  Ex 
parte  Fr.mks,  7  Biiig,  762.  In  J\IciZiath 
V.  Koltcrtson,  1  Dedans.  445,  it  was  held 
that  a  wife  may  iiecome  a  sole  trader  by 
p(n"mission  of  her  husband,  even  \^ithout 
deeds,  and  she  becomes  entitled  to  all  her 
earnings  as  her  scpar.itc  estaic.  King  r. 
Paddock,  18  Johns.  141;  Baker  u.  Bar- 
ney, 8  id.  72.  The  cases  are  luunerous 
where  it  has  been  held,  partly  under  stat- 
ute law  and  partly  by  decisions  of  the 
courts,  that  a  niarricil  woman  ma  v  become 
tiadcr,  and  under  certain  ciiTiimstances 
be  liable,  and  cnlitled  to  the  same  process 
as  if  sole.  They  will  be  found  collected 
in  the  notes  to  page  300  of  the  lirst  vol- 
ume of  this  work. 

(/)  And  where  this  power  is  vested  in 
the  creditors,  \ve  know  no  reason  why  they 
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court  or  commissioner  may  appoint  assignees  when  the  cred- 
itors do  not,  or  when  the  purposes  of  the  assignment  require 
them  to  do  so.  (m)  Assignees  are  not  removable  by  a  vote  of 
the  creditors,  nor  by  the  court,  or  any  tribunal,  but  for  cause 
shown.  But  the  proper  tribunal  must  listen  to  any  proper  ap- 
plication by  the  creditors,  or  any  part  of  them,  for  his  removal, 
and  must  ascertain  whether  there  be  sufficient  cause  ;  and  gen- 
erally may  remove  if  such  cause  exist,  and  is  judicially  known 
by  them,  without  application.  But  these  matters  are  all  regu- 
lated by  the  different  statutes,  and  with  great  variety,  (n) 


may  not  exercise  it  in  the  freest  possible 
manner,  and  elect  whomsoever  they  please 
to  the  office  of  assignee.  By  provision  of 
many  of  the  statutes,  tlie  power  of  rejec- 
tion is  vested  in  the  commissioners.  The 
consideration,  whether  the  person  chosen 
is  or  is  not  a  creditor  of  the  bankrupt 
estate,  should  have  no  weight  in  inducing 
the  commissioner  to  reject.  Ex  parte 
Greignier,  1  Atk.  91 ;  /ii  re  Litchfield,  id. 
87 ;  Jackson  v.  Irvin,  2  Camp.  48.  But 
Lord  Eldon  placed  this  limitalion  on  the 
power  of  the  creditors  to  elect  whom  they 
pleased ;  that  tliey  should  not  elect  the 
bankrupt  to  be  assignee  of  his  own  estate, 
on  tlie  ground  of  the  great  inconvenience 
attending  such  a  relation.  Ex  parte  Jack- 
son, 2  Rose,  221.  And  it  has  been  said 
that  neither  the  solicitor  to  the  commis- 
sioner, nor  his  partner,  could  be  elected. 
Ex  parte  Rice,  Mont.  259  ;  Ex  parte  Bad- 
cock,  Mont.  &  McA.  231.  And  in  Ex 
parte  Laccy,  6  Ves.  625,  Lord  Etdoii  said, 
that  the  banker  receiving  tlie  money  under 
tlie  bankruptcy,  ounht  not  to  be  asbii^noe. 
But  a  solvent  partner  could  be.  Ex  parte 
Stoveld.  1  Glyn  &  J.  303. 

(m)  In  some  of  the  statutes,  provision  is 
made  for  the  appointment  of  assijjnees  by 
the  court,  without  reference  to  the  prefer- 
ence of  the  creditors.  See  §  3  of  the  late 
National  Bankrupt  Act.  And  where  such 
power  is  vested  in  tlie  court,  no  person 
ouglit  to  be  a|)pointed  wlio  is  interested  in 
the  bankrupt's  estate,  or,  at  least,  has  an 
interest  adverse  to  that  of  the  creditors. 
Ex  parte  De  Tasted,  1  Rose,  324  ;  Ex 
parte  Surtecs,  12  Ves.  10  ;  Ex  parte  Town- 
shend,  15  id.  470  ;  Ex  parte  Shaw,  1  Glyn 
&  J.  127  ;  Shelton  v.  Walker,  10  Law  Ke- 
portor,  124.  Shaw,  G.  J.,  in  this  case  said  : 
The  grounds  of  complaint  against  the 
assignee  in  this  case,  were,  that  he  had 


exercised  undue  influence  in  procuring  his 
appointment  as  assignee ;  that  his  interests 
were  adverse  to  those  of  the  other  credi- 
tors; and  that  he  had  used  improper 
means  to  secure  his  claims  against  the  in- 
solvent. It  had  been  det'idcd  in  England, 
that  one  who  had  an  adverse  intL'rcst,  or 
who  pursued  his  interest  in  opposition  to 
that  of  the  creditors  generally,  was  an  un- 
fit person  to  be  assignee.  It  was  not 
merely  on  account  of  the  large  amount  of 
the  demand  for  which  the  assignee  might 
be  interested  ;  for  all  creditors  ini;;ht  be 
supposed  to  have  opposing-  interests  in 
their  claims  upon  an  insolvent  estate. 
But  to  disqualify  him,  he  must  be  in  such 
a  situation  as  to  bo  under  temptation  to 
secure  himself  from  a  scrutiny  to  which 
he  would  have  been  subjected  had  another 
been  assignee,  or  he  must  have  manifested 
some  intention  to  use  his  position  to  obtain 
some  undue  advantage. 

(n)  It,  accidentally,  a  large  proportion 
of  the  creditors  have  been  absent  at  the 
choice  of  the  assignee,  a  new  choice  may 
be  ordered.  Ex  parte  Gmgmer,  1  Atk.  90  ; 
Ex  parte  Hawkins,  Buck,  52U  ;  Ex  parte 
Dochapeaurouge,  1  Mont.  &  McA.  174; 
Ex  parte  Edwards,  Buck,  411.  And  if, 
after  choice  made,  the  commissioner  should 
decide  that  the  person  chosen  is,  for  any 
reason,  unfit  for  the  discharge  of  the  duties, 
and  refuse  to  admit  him  to  the  care  of  the 
estate,  an  appeal  lies  to  the  Supreme  Court 
of  Bankruptcy.  Ex  parte  Candy,  1  Mont. 
&  McA.  197.  And  the  court  also  in  gen- 
eral has  power  to  remove  an  assignee  who 
proves  incompetent,  from  any  reason,  to 
discharge  his  office ;  or  if  there  has  been 
a  fraud  in  procuring  the  appointment.  lu 
Ex  parte  Shaw,  1  Glyn  &  J.  156,  Lord 
Eldon  said ;  "  Assignees  owe  a  duty  to 
every  creditor,  and  each  creditor  owes  a 
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These  statutes  also,  to  a  considerable  extent,  define  or  declare 
his  duties  and  his  powers.     Many  cases  have  arisen  in  which 


duty  to  the  other  creditors.     "With  respect 
also  to  tlie  solicitors  under  the  commission, 
I  can  only  say,  that  it  sometimes  happens 
that  the  best  men  are  employed  for  pajties 
having    adverse  interests ;   yet   I   cannot 
permit  my  observations  to  be  closed,  with- 
out saying'  that  it  is  the  duty  of  the  solic- 
itor employed  l)y  the  bankrupt,  if  he  hnd 
that  he  is  employed  by  the  assiij;nees,  to 
see  that  he  can  do  his  duty  to  every  cred- 
itor, as  well  as  to  the  bankrupt.     If  he  is 
the  agent  of  all,  he  must  do  his  duty  to 
each  and  all  of  them,  however  difficult  it 
may  be  to  discharge  that  duty.     I  must 
say,  that  I  never  saw  proceedings  in  any 
bankruptcy  in  which  there  was  a  necessity 
for  the  interference  of  the  court  more  im- 
perious than  in  this ;  for  whether  Carroll 
can  or  cannot  prove  the  rest  of  his  debt 
(and  it  would  be  improper  in  me  to  ex- 
press an  o]>inion  on  that  part  of  the  sub- 
ject, even  if  I  had  formed  an  opinion  upon 
the  merits  of  it),  yet  I  cannot  read  the 
proceedings  without  oi)Scrving,   that  the 
case  calls  for  much  adverse  examination. 
1  take  into  consideration  all  the  other  cir- 
cumstances that  have  occurred,  and  with- 
out saying  whether,  if  /  were   bound  to 
decide  this  question  merely  upon  tlie  in- 
terposition of  the  baTd<rupt,  I  could  get 
satisfactorily  to  the  conclusion  what  were 
the  motives  which  induced  the  nomination 
of  these  parties,  after  a  laborious  research 
into  the  evidence,  I  have  no  difficulty  iu 
stating  that,  taking  the  case  altogether,  if 
the  nomination  had  been  carried  into  exe- 
cution by  assignment,  I  should  have  been 
of  opinion  that  Carroll  stands  under  cir- 
cumstances in  which   he   should  not   be 
assignee."     So  if  the  assignee  buy  in  the 
estate  of  the  bankrupt,  or  a  portion  of  it, 
the  general  rule  is  to  remove  him.     Ji^x 
parte  Alexander,  2  Mont.  &  A.  492.     So 
the  court  will  remove   an   assignee  who 
converts  to  his  ow^n  use  the  property  of 
the  bankrupt.     Ex  parte  Townshend,  15 
Ves.   470.     The  case  was,  a  petition  to 
remove  assignees  under  a  commission  of 
bankruptcy,  and    to   charge   interest   for 
money,  part  of  the  bankrupt's  estate,  re- 
ceived by  one  of  the  assignees,  paid  in  at 
his  banker's,  to  his  own  account,  and  used 
as  his  own  property.      The  Lord  Chan- 
cellor said  :  "  Under  these  circumstances, 
therefore,  tlie  former  assignees  having  been 
actually  discharged  for  this  very  reason, 
using  money,  part  of  the  b.ankrupt's  estate, 


as  their  own,  the  new  assignees  chosen  in 
execution  of  the  principle  respecting  such 
use  of  the  property,  no  substantial  reason 
appearing  for  not  having  made  this  money 
the  subject  of  dividend,  being   taken  by 
this   person,   one   of  the   new   assignees,. 
placed  by  him  at  his  banker's,  used  as  his 
own  money,  his  clerk  furnished  with  au- 
thority to  draw  it  out  as  he  pleased,  and 
actually  doing  so,  I  must,  by  enforcing 
this   rule,   if   possible,   convince   persons 
standing  in  the  situation  of  trustees,  as 
assignees  in  bankruptcy,  that  they  are  not 
to  make  use  of  the  bankrupt's  estate  for 
their   own   private    pu)'poses.      For   that 
I'eason  alone,  I  shall  direct  a  meeting  to 
be  called  for  the  purpose  of  choosing  an 
assignee,  instead  of  that  one  who  has  made 
this  use  of  the   property."     And  in   an 
early  case.  Ex  parte  Haliday,  7  Vin.  Abr. 
77,  where  the  commissioners  of  the  bank- 
rupt's estate  had  charged  more  than  20s. 
apiece  at  each  meeting,  and  likewise  or- 
dered great  sums  to  be  charged  for  their 
eating  and  drinking,  the  Lord  Chancellor 
declared  them  incapable  of  longer  holding 
their  office.     Ex  parte  Reynolds,  5  ^'es. 
707.      So   if  the   assignee   remove  from 
the  State  in  which  the  decree  issued,  or 
beyond  the  jurisdiction   of  the  court  by 
which  the  decree  was  issued.     In  Ex  parte 
Grey,  13  Ves.  274,  the  Lord  Chancellor 
said  ;  "  I  am  clearly  of  opinion  that  the 
assignee   ought  to   be   removed.     He   is 
trustee  for  the  bankrupt  and  the  creditors. 
Yet,  whilst  he  is  resident  in  Scotland,  I 
have  no  hold  over  him,  and  can  reach  him 
with  no  process."     And  see  Ex  parte  Le- 
man,  13  Ves.  271.     The  cases  are  numer- 
ous in  England,  where  the   right  of  re- 
moval has  been  considered.     In  America, 
it  seems   to   have   been   little   discussed. 
We  cite  some  of  the  leading  and  most  in- 
structive cases  on  this  subject :  Ex  parte 
Rapp,  1   Deacon   &   Ch.   461;   Ex  parte 
Thorley,  Buck,  231  ;  Ex  parte  Copeland, 
1  Mont.  &  A.  306  ;  Ex  parte  Rolls,  3  id. 
702;  Ex  parte  Mills,  3  Ves.  &  B.  139; 
Ex  parte  De  Tastet,  I   id.  280,   1   Rose, 
324;   Ex  parte  Morse,  1   De  Gex,  478; 
Ex  parte  Nash,  1  Deacon  &  Ch.  445  ;  Ex 
parte  Barnett,  2  Mont.,  D.  &  De  G.  692 ; 
Ex  parte  Shaw,  1  Glyn  &  J.  127,  above 
cited ;  Ex  parte  Molineux,  3  Mont.  &  A. 
703  ;  Ex  parte    Candy,  1   Mont.  &  McA. 
198;  Ex  parte  Surtees,  12  Ves.  10,  above 
cited ;    Ex  parte  Hawkins,   Buck.    520  ; 
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questions  relating  to  these  rights  and  duties  have  been  deter- 
mined ;  and  it  may  be  well  to  speak  of  them  at  more  length. 

The  assignees  are  the  trustees  of  all  the  creditors ;  and  are 
bound  by  the  ordinary  obligations  of  trustees  in  relation  to  the 
property  in  their  own  hands,  (o)  They  cannot  buy  it  in ;  nor 
acquire  a  title  to  it  or  to  any  part  of  it,  by  buying  in  shares  or 
claims  of  creditors,  (p)  And  if  they  make  any  gain  out  of  any 
transaction  in  relation  to  it,  the  creditors  may  demand  that  this 
gain  be  added  to  the  assets  of  the  insolvent,  and  accounted  for 
as  a  part  of  them,  (q)    So,  too,  the  assignees  are  trustees  of  each 


Ex  parte  Morris,  1  Deac.  498 ;  Ex  parte 
Edwards,  Buck,  411  ;  Ex  parte  Decha- 
peaurouge,  1  Mont.  &  McA.  174;  Ex  parte 
Spiller,  2  Mont.,  D.  &  De  G.  43 ;  Ex  parte 
Stagg,  id.  186  ;  Ex  parte  Mendel,  4  Deac. 
&  Ch.  725  ;  Ex  parte  Perryer,  1  Mont.,  D. 
&  De  G.  276  ;  Ex  parte  Reynolds,  5  Ves. 
707;  Ex  parte  Steel,  1  Deacon  &  Ch. 
488 ;  Shelton  v.  Walker,  10  Law  Reporter, 
124.  But  in  general,  in  the  later  bank- 
rupt laws,  it  is  provided  that  assignees 
may  be  removed  at  discretion  by  the  court. 
As  in  the  late  U.  S.  Bankrupt  Law,  "  the 
court  may  exercise  such  power  of  ap- 
pointment and  removal  at  its  discretion 
toties  quoties." 

(o)  Ex  parte  Lacey,  6  Ves.  62.5;  Ex 
parte  Belehier,  Ambl.  218;  Belchier  v.  Par- 
sons, 1  Kenyon,  44  ;  Ex  parte  Wilkinson, 
Buck,  197;  Primrose  v.  Bromley  1  Atk. 
89;  In  re  Earl  of  Litchfield,  id.  87;  Ex 
parte  Lane,  id.  90 ;  Knight  v.  Pliraouth, 
3  id.  480 ;  Adams  v.  Claxton,  6  Ves.  226  ; 
Raw  V.  Cutten,  9  Bing.  96  ;  1  Cooke,  B. 
L.  263  ;  Ex  parte  Read,  1  Glyn,  &  J.  77  ; 
and  cases  cited  in  the  subsequent  note, 

( p)  The  contrary  seems  to  have  been 
held  by  Lord  Rardwicke,  in  Whelpdale  v. 
Cookson,  1  Ves.  Sen.  9,  stated  from  the 
Register's  book  in  Campbell  v.  Walker, 
5  Ves.  682.  He  confirmed  a  sale  by  the 
assignee  to  himself,  in  case  the  majority  of 
the  creditors  should  not  dissent.  But  in 
Ex  parte  Lacey,  6  Ves.  625,  Lord  E/don 
said :  "  With  all  humility,  I  doubt  the 
authority  of  that  case  ;  for  if  the  trustee  is 
a  trustee  for  all  the  creditors,  he  is  a  trus- 
tei)  for  them  all  in  the  article  of  selling  to 
others ;  and  if  the  jealousy  of  the  court 
arises  from  the  difficulty  of  a  cestui  que  tmst 
duly  informing  himself  what  is  most  or 
least  for  his  advantage.  I  have  consider- 
able doubt  whether  the  majority  in  that 
article  can  bind  the  minority ;   the  ques- 
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tion  does  not  arise  upon  the  state  of  facts 
in  this  case."  Lord  £Uon  expressly  denies 
that  the  assignee  can  buy  the  estate  of 
the  bankrupt,  and,  going  further,  he  says : 
"  As  to  the  purchase  of  debts  by  the  as- 
signee, as  assignees  cannot  buy  the  estate 
of  the  bankrupt,  so  they  cannot,  for  their 
own  benefit,  buy  an  interest  in  the  bank- 
rupt's estate,  because  they  are  trustees 
for  the  creditors."  In  Ex  parte  Tanner, 
6  Ves.  630;  £r  parte  Attwood,  id. ;  Owen 
V.  Poulkes,  id.,  the  Lord  Chancellor  laid 
down  the  general  rule,  that  no  trustee 
shall  buy  the  trust  property  until  he  strips 
himself  of  that  character,  or  by  universal 
consent  has  acquired  a  ground  for  becom- 
ing a  purchaser ;  and  added,  that  the  rule 
is  to  be  more  peculiarly  applied,  with  un- 
relenting jealousy,  in  the  case  of  an  as- 
signee of  a  bankrupt,  and  tliat  it  must  be 
understood,  that  whenever  assignees  pur- 
chase, they  must  expect  an  inquh-y  into 
the  circumstances.  Ex  parte  Reynolds, 
5  Ves.  707  ;  Ex  parte  Shaw,  1  Glyn  &  J. 
127  ;  Ex  parte  Steel,  1  Deacon  &  Ch.  488. 
And  see  Fox  v.  Mackreth,  2  Bro.  C.  C. 
400,  2  Cox,  320 ;  Whichcote  v.  Lawrence, 
3  Ves.  740;  Campbell  v.  Walker,  5  Ves, 
678;  Ex  parte  Hughes,  6  id.  617  ;  Lister 
f.  Lister,  id.  631 ;  Ex  parte  INIorgan,  12 
Ves.  6 ;  Ex  parte  Hodgson,  I  Gl>'n  &  J. 
1 4 ;  Ex  parte  Lewis,  id.  70  ;  Ex  parte 
Buxton,  id.  357  ;  Ex  parte  Bage,  4  Madd, 
460.  But  in  Ex  parte  Reynolds,  5  Ves. 
707,  it  was  held,  that  in  case  the  subse- 
quent sale  did  not  produce  as  much  as  the 
assignee  had  given,  he  should  then  be 
bound  by  his  wrongful  purchase. 

(?)  This  seems  naturally  to  follow  from 
their  character  as  trustees.  The  general 
doctrine  is  elear  (see  the  chapter  on  Trus- 
tees, vol.  1  of  this  work),  that  when  the 
trustee  has  used  trust  funds  for  his  owu 
benefit,  he  shall  be  held  liable  to  account  for 
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creditor  as  well  as  of  all  the  creditors.  It  would  seem  to  follow 
therefore,  that  no  assignee  could  protect  himself  against  any 
claim  or  suit  of  any  creditor  by  showing  only  that  he  had  acted 
in  obedience  to  a  majority  of  the  creditors,  or  of  any  number  or 
proportion  of  them,  however  great,  (r)  It  is,  however,  obvious, 
that  there  are  some  things  which  must  be  determined  by  the 
wiU  of  the  majority,  as  ^^•ho  shall  be  assignee,  and  other  impor- 
tant matters,  concerning  which  it  is  impossible  that  every  man 
should  have  his  own  way ;  and  here  the  statute  provides,  ac- 
cordingly, that  the  will  of  the  majority,  under  certain  precau- 
tions against  fraud  or  oppression,  should  prevail.  It  may, 
however,  be  laid  down  as  a  rule,  with  scarcely  an  exception, 
that  no  assignee  is  safe  in  relying  upon  a  majority  vote  or  act, 
excepting  in  the  very  cases  and  the  very  way  pointed  out  by 
the  statutes.  It  is  obvious,  that  if  a  majority  had  any  general 
power,  they  might  easily  exert  it  to  defeat  the  whole  purpose  of 
insolvent  laws,  which  is  equal  justice  to  aU. 

It  is  one  of  the  earliest  duties  of  assignees  to  take  possession 
and  charge,  without  any  delay,  of  the  effects  of  the  insolvent. 
And  they  would  not  only  be  responsible  for  any  injury  to  this 
property  while  in  their  possession,  if  caused  by  their  own 
default,  but  for  any  injury  caused  by  a  faulty  delay  in  taking 
possession,  (s) 

An  assignee  has,  however,  a  certain  discretion  in  this  matter. 
He  is  not  bound  to  accept  and  receive  what  might  prove  to  be 
a  damnosa  hereditas,  or  any  thing  of  that  kind.  If  the  insolvent 
has,  for  example,  leasehold  property,  the  assignee  mai/  take  it 
into  his  possession.  But  if  it  be  incumbered  with  charges  and 
obligations,  he   talies  it  cum  onere,  and  must  fulfil  all  these 

the  profits  accruing  to  him  from  the  same,  ous  other  cases,  cited  page  122  of  the  first 

and  pay  tliem  over  to  tlie  cestui  que  trust,  volume,  note  {/). 

If  lie  refuse  to  account,  and  if  tlie  negli-  (;•)  The  cases  cited  in  the  three  previ- 

gcnce  and  refusal  is  continued  for  a  long  ous  notes  seem  to  establish  this, 

pui'iod,  he  will  be  charged  compound  in-  (s)  This  doctrine  is  laid  down  in  all  the 

tcrerit  on  the  sum  in  his  hands ;   an<l  we  text-books    on    this   subject,   and    seems 

Bee  not  why  this  same  docti-ine  may  not  nowhere  contradicted  by  the  authorities, 

apply   in   case   of  bankrupt's    assignees.  And  usually  statute  provision  is  made  for 

Barney  v.  Saunders,  16  How.  .5.35 ;  Rowan  the  purpose  of  enabling  him  to  take  pos- 

i;.  Kirkpatrick,  14  111.  1  ;  Jones  v.  Foxall,  session,  as  in  the  late   national  act,  that 

15   Beav.  388,  13  Eng.  L.   &   Eq.   140;  for  this  purpose  the  clerk  should  deliver 

Schieffelin  v.  Stewart,  1  Johns.  Cli.  620 ;  to  tbe  assignee   a   certified   copy  of  tha 

Boynton  v.  Dyer,  1!»  Pick.  1,  and  numer-  decree. 
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obligations ;  and  if  these  would  make  it  cost  more  than  it  id 
worth,  so  that  taking  it  would  diminish  rather  than  enlarge  the 
funds  to  which  the  creditors  look,  he  may,  as  their  trustee, 
refuse  to  take  it.  (t)  But  then  other  parties,  who  have  these 
charges  and  obligations  against  the  debtor,  may  come  in  as 
creditors,  if  their  claims  are  of  a  kind  to  be  proved,  and  take 
their  dividend.  Neither  can  the  assignee  select  or  divide  what 
he  may  thus  take,  if  it  be  entire  in  itself.  He  cannot  take  it  so 
far  as  it  is  good,  and  reject  it  as  far  as  it  is  bad,  but  must  do 
one  or  the  other,  altogether,  (m)  Indeed,  it  is  a  universal  rule, 
that  the  assignee  represents  the  insolvent,  so  far  as  to  be  subject 
to  aU  the  equities  against  him  which  attach  to  any  effects  in 


(()  In  Smith  v.  Gordon,  6  Law  Reporter, 
313,  Ware,  J.,  said  :  "  By  the  banlcrupt  act, 
all  the  property  and  rights  of  property  of 
the  banki'upt,  by  force  of  the  decree  of  bank- 
ruptcy, pass  to  the  assignee  by  operation  of 
law,  and  become  vested  in  him  as  soon  as 
he  is  appointed.  But  though  tlie  legal  title 
passes,  lie  is  not  bound  to  talie  possession  of 
all.  It  is  perfectly  well  settled  with  respect 
to  leasehold  estates,  under  the  English 
bankrupt  laws,  that  the  assignee  is  not 
bound  to  take  the  lease,  and  charge  the  es- 
tate with  the  payment  of  rent.  The  rent 
may  be  greater  than  the  value  of  the  lease, 
and  thus  the  estate  may  be  burdened  instead 
of  being  benefited  by  taking  the  lease,  and 
in  such  a  case  the  damnosa  kereditas  may 
be  abandoned  by  the  assignee.  I  liave 
had  occasion  to  consider  tliis  question  in 
another  case,  and  I  eamo  to  the  conclusion 
that  this  doctrine  equally  holds  under  our 
bankrupt  law.  Ex  parte  Whitman,  De- 
cember, 1842.  And  I  take  the  principle 
to  be  a  general  one,  that  the  a.ssignee  is 
not,  at  least  ordinarily,  bound  to  take  into 
his  possession  property  which  will  be  a 
burden  instead  of  a  benefit  to  the  estate. 
If  the  assignee  elects  a  riglit  not  to  take, 
the  property  remains  in  the  bankrupt,  and 
no  one  has  a  right  to  dispute  his  posses- 
sion. His  possessory  title  is  good  against 
all  the  world  but  his  assignees.  Thus,  in 
this  case,  if  the  assignee  elected  not  to  take 
the  right  of  thte  bankrupt  and  charge  the 
estate  with  the  costs  of  a  suit  in  equity  the 
issue  of  which  was  uncertain,  the  right, 
whatsoever  it  was,  remained  in  the  bank- 
rupt, and  might  be  pursued  by  any  credi- 
tor who  had  not  proved  under  the  bank- 
ruptcy."    Nias  V.  Adamson,  3  B.  &  Aid. 


225 ;  Wheeler  v.  Borman,  3  Camp.  340 ; 
Turner  v.  Richardson,  7  East,  335  ;  Cope- 
land  V.  Stephens,  1  B.  &  Aid.  593  ;  Bour- 
dillon  V.  Dalton,  1  Esp.  233 ;  Ex  parte 
Fuller,  2  Story,  327.  And  the  cases  allow 
him  a  reasonable  time,  in  which  to  con- 
sider and  decide  whether  he  will  take  or 
not.  If  the  assignee  refuse  to  take  pos- 
session, the  title  remains  in  the  bankrupt, 
with  the  same  rights  of  defence  of  title, 
and  the  same  privilege  to  sue  for  damages 
to  his  possession,  ;is  if  his  remaining  goods 
had  not  been  distributed  for  the  benefit  of 
his  creditors.  Smith  v.  Gordon,  above 
cited  ;  Wehh  o.  Fox,  7  T.  R.  391  ;  Fow- 
ler V.  Down,  1  B.  &  P.  44  ;  Turner  «. 
Richardson,  above  cited.  But  if  the  as- 
signee takes  the  property,  he  takes  it  cum 
onere,  and  is  liable  for  covenants  and  in- 
cumbrances. Holford  V.  Hatch,  Doug. 
183  ;  Corsbiew.  Free,  Craig  &  P.  64  ;  Page 
V.  Way,  3  Beav.  2 ;  Pierce  i;.  Thornely, 
2  Sim.  167.  See  also,  Bull.  N.  P.  159; 
Parker  v.  Webb,  3  Salk.  5  ;  Harley  v. 
King,  5  Tyrw.  692  ;  Luxraore  v.  Robson, 

1  B.  &  Aid.  584;  Demarest  u.  Willard, 
8  Cowen,  206;  Taylor  v.  Shum,  1  B.  & 
P.  21  ;  Armstrong  i\  Wheeler,  9  Cowen, 
88,  Bac.  Abr.  Tit.  Cor.  But  not  if  he 
abandons  the  possession,  for  the  liability 
is  only  as  perdurable  as  the  possession. 
Valliant  v.  Dodemedo,  2  Atk.  546  ;  Pitcher 
V.  Toroy,  12  Mod.  23 ;  Armstrong  v. 
Wheeler,  above  cited.     Onslow  v.  Corrie, 

2  Madd.  330;  Wilkins  v.  Fry,  2  Rose, 
371  ;  Taylor  ;;.  Shum,  1  B.  &  P.  21 ; 
Eaton  V.  Jacques,  Doug.  456. 

(u)  See    cases    cited    in  the  preceding 
note. 


46B 


THE   LAW   OF   CONTRACTS. 


[part  n. 


Ihe  assignee's  hands.  (?;)  So  he  must  make  restitution  of,  or  if 
trover  be  brought,  refund  in  damages  for  any  property  he  has 
taken  as  the  insolvent's,  to  which  some  one  else  has  a  better 
title,  (lo) 

Assignees  must  act  jointly,  neither  having  the  power  of  both  ; 
nor  can  either  or  both  delegate  their  power,  or  substitute  others 
as  assignees,  (x)  But  they  may  employ  attorneys  or  agents  to 
act  for  them  in  all  matters  in  which  their  own  personal  action 


(v)  In  Ex  parte  Newliall,  2  Story,  360, 
(Stony,  J.,  said  :  "  I  take  the  clear  rule  in 
bankruptcy  to  be,  that  the  assignee  takes 
the  property  and  rights  of  property  of  the 
bankrupt,  subject  to  all  the  rights  and 
equities  of  third  persons,  which  are  at- 
tached to  it  in  the  hands  of  the  bankrupt." 
And  the  language  of  Ers/cine,  L.  Ch.,  in 
Ex  parte  Hanson,  12  Ves.  346,  is  equally 
unqualified.  "  Here  is  a  clear  principle 
which  decides  this  case,  that  assignees  in 
bankruptcy  take  subject  to  all  equities  at- 
taching upon  the  bankrupt ;  and  on  the 
condition  of  the  bankrupts,  if  they  had  con- 
tinued solvent,  would,  as  between  them 
and  these  persons,  be  such  as  I  have  rep- 
resented, that  must  be  the  condition  of  the 
assignees."  Ex  parte  Herbert,  13  Ves. 
188;  Mitford  v.  Mitford,  9  Ves.  100; 
Pope  V.  Onslow,  2  Vern.  ii86 ;  Brown  v. 
Heathcote,  1  Atk.  160,  162;  Scott  v. 
SuiTiam,  Willes,  402 ;  Leslie  v.  Guthrie, 
1  Bing.  N.  c.  697  ;  Fletcher  v.  Morcy,  2 
Story,  .'JS.'j ;  Mitchell «.  Winslow,  id.  630  ; 
Humphreys  v.  Blight,  1  Wash.  C.  C.  44; 
Stouffer  V.  Coleman,  1  Yeates,  399.  In 
the  matter  of  McLoUan,  6  Law  Reporter, 
440 ;  Talrott  v.  Dudley,  4  Scam.  427. 
See  also,  jEx  parte  Marsh,  1  Atk.  159; 
Ex  parte  Butler,  id.  213;  Clopbam  o. 
Gallant,  1  Com.  Dig.  533 ;  Howard  v. 
Jemract,  3  Burr.  1369;  Winch  r.  Keelv, 

1  T.  R.  619  ;  Grant  v.  Mills,  2  Ves.  &  B. 
309.  In  the  matter  of  Muggridge,  5  Law 
Reporter,  351 ;  Ex  parte  Copeland,  3 
Deacon  &  Ch.  199  ;  Ex  parte  Prescott,  1 
Mont.  &  A.  316  ;  Ex  parte  Flower,  2  id. 
224 ;  Ex  parte  Plant,  4  Deacon  &  Ch. 
160;  Griswold  v.  McMillan,  11  111.  591  ; 
Strong  V.  Clawson,  5  Oilman,  346.  The 
assignee  takes  only  the  bankrupt's  benefi- 
cial interest,  Ontario  Bank  u.  Mumford, 

2  Barb.  Ch.  596.  The  rule  above  stated 
is  liable  to  no  exception  whatever  except 
in  case  of  fraud,  which  "  vitiates  every 
thing,"  and  which,  wtere  it  exists,  pre- 


vents the  operation  of  every  general  rule. 
5/0)7/,  J.,  in  the  cases  cited  from  2  Story. 
The  right  always  exists  in  the  assignees 
of  defeating  any  conveyance  made  by  the 
bankrupt  in  fraud  of  his  creditors  or  of 
the  bankrupt  laws.  Williams  v.  Ver- 
meule,  4  Sandf  Ch.  388. 

(w)  It  seems  that  no  authority  under  a 
decree  in  bankruptcy  to  take  possession 
of  the  goods  of  A,  would  make  a  party  the 
less  a  wrongdoer  who  should,  under  the 
color  of  that  authority,  seize  the  goods  or 
estate  of  B,  and  assignees  arc  to  use  great 
diligence  in  avoiding  the  seizing  of  prop- 
erty of  persons  other  than  the  bankrupt ; 
for  in  the  case  of  Ex  parte  Cowan,  3  B  & 
Aid.  123,  it  appeared  that  the  assignees 
had  seized  as  the  property  of  the  bankrupt 
a  farm  belonging  to  A  B,  and  had  kept 
it  for  a  long  time,  and  mismanaged  it,  and 
that  the  Lord  Chancellor  had  referred  it 
to  a  Master  to  take  the  account  between 
A  and  B  and  the  assignees  in  respect  of 
such  property  and  of  its  mismanagement, 
and  afterwards,  upon  his  report,  had  ordered 
a  certain  sum  to  be  paid  to  A  B  by  the 
assignees,  the  commission  having  been  pre- 
viously suspended.  This  was  a  motion 
for  a  prohibition  to  the  Lord  Chancellor. 
In  support  of  the  motion,  the  following 
authorities  were  relied  on.  Davy's  case, 
Lord  Ratpnoiid,  531  ;  Ex  parte  Rowton, 
17  Ves.  426;  Evre  r.  Jackson,  1  Chan. 
Rep.  229;  Brynier  o.  Atkins,  1  H.  Bl. 
164;  Ex  parte  Earl  of  Litchiield,  1  Atk. 
88.  But  the  court  held,  that  the  chancel- 
lor had  not  exceeded  his  jurisdiction  in 
making  the  assignees  personally  liable, 
beyond  the  funds  in  their  hands,  for  such 
mismanagement.  In  the  matter  of  Che- 
ney, 5  Law  Reporter,  19. 

(x)  Williams  v.  Walsby,  4  Esp.  230 ; 
Lord  Lovelace's  case.  Sir"  W.  Jones,  268 ; 
Can  u.  Reed,  3  Atk.  695.  See  Smith  v. 
Jameson,  1  Esp.  114;  Bristow  k.  East- 
man, id.  172. 
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is  not  necessary ;  (y)  and  their  liability  for  the  acts  of  tlieir 
agents  would  be  determined  by  the  general  principles  of  the 
law  of  agency.  (2)  They  may  sue  in  their  own  name,  on  the 
contracts  or  choses  in  action  of  the  insolvent,  which  they  take 
for  the  creditors,  {a) 


(>j)  This  would  scorn  to  follow  as  a 
right  incident  to  their  character  as  trus- 
tees. 

(z)  It  has  been  held,  that  if  an  assignee 
employs  an  agent  in  the  conduct  and 
management  of  the  bankrupt's  property, 
who  misapplies  and  embezzles  any  part  of 
the  effects,  the  assignee  will  be  liable  to 
make  it  good,  unless  he  had  consulted 
the  body  of  the  creditors,  who  are  his  ces- 
tui que  trust,  in  the  appointment  of  such 
agent.  In  the  matter  of  Earl  of  Litch- 
field, 1  Atk.  87.  But  it  is  clear  that 
when  the  assignees  employ  a  person,  either 
from  necessity,  or  conformity  to  the  gen- 
eral usage  of  mankind,  they  are  not  then 
liable  for  losses,  or  for  the  default  of  such 
agents.  Thus,  where  an  assignee  em- 
ployed a  broker  to  sell  a  quantity  of  to- 
bacco, and  the  broker  received  the  money, 
and  in  ten  days  failed  without  having  paid 
it  over,  the  assignee  in  this  case  was  held 
not  bound  to  make  it  good.  Ex  parte 
Belchier,  Ambl.  218;  Belchier  ».  Parsons, 
I  Kenyon,  44.  See  Ex  parte  Wilkinson, 
Buck,  197;  Deacon  on  Bankruptcy,  339. 
In  Belchier  v.  Parsons,  above  cited,  the 
duty  and  right  of  assignees  in  this  matter 
are  well  set  forth  ;  "  I  am  of  opinion  that 
there  are  no  grounds  to  make  Mrs.  Par- 
sons answerable  in  this  cause  for  any 
more  of  the  money  than  what  she  actually 
received.  Were  it  once  to  be  laid  down, 
as  a  rule  in  this  court,  that  an  assignee, 
or  trustee,  should  he  answerable  in  all 
events  for  the  people  they  employ,  no 
man  in  his  senses  would  ever  undertake 
those  offices.  In  the  case  of  executors 
and  administrators,  the  common  law  does, 
in  most  cases,  consider  the  persons  receiv- 
ing by  their  directions  only  as  the  hands 
by  which  they  receive;  and  this  court, 
likewise,  to  preserve  some  consistency 
with  the  common  law,  does  confine  them 
to  stricter  mles,  and  what  is  a  devastavit 
at  law,  must  be  so  here.  But  in  the  case 
of  trustees,  and  assignees  particularly, 
who  are  acting  immediately  under  the 
authority  of  this  court,  it  has  always  ad- 
mitted of  greater  latitude ;  nay,  in  the 
former  case,  this  court,  and  sometimes 
even  the  courts  of  law,  have  dispensed 


with  that  rigor.  In  cases  of  this  kind,  it 
is  not  to  be  expected  that  the  assignees 
will  themselves  attend  the  disposition  of 
the  bankrupt's  effects,  and  less  so  still  in 
the  present  case,  from  the  sin  of  the  per- 
son whom  the  creditors  have  thought 
proper  to  choose  assignee ;  nor  would  it 
indeed  be  for  the  benefit  of  the  creditors, 
if  they  did.  Brokere,  and  such  sort  of  peo- 
ple, being  more  convei-santwith  tlie  effects 
to  be  disposed  of,  are  better  judges  of  their 
value,  and  more  capable  of  disposing  of 
them  to  advantage." 

(a)  The  following  cases  serve,  perhaps, 
sufficiently  to  illustrate  the  doctrine  of  the 
text,  showing  tlie  various  kinds  of  actions 
which  assignees  have  been  permitted  to 
bring  :  — Parker  v.  Manning,  7  T.  R.  537  ; 
Bedford  v.  Brutton,  1  Bing.  n.  c.  399; 
Sncllgrove  v.  Hunt,  1  Cliitty,  71  ;  Bloxam 
V.  Hubbard,  f)  East,  407 ;  Kitchen  v. 
Campbell,  3  Wilson,  304,  2  W.  Bl.  827 ; 
Hewit  V.  Mantell,  2  Wilson.  872;  Winter 
!).  Kretchman,  2  T.  R.  45  ;  Vernon  v.  Han- 
son, id.  287  ;  Noble  v.  Kersey,  4  C.  &  P. 
90  ;  Tennant  v.  Strachan,  Moodv  &  M. 
377,  4  C.  &  P.  31  ;  Waller  i;.  Drakeford, 
I  Stark.  481  ;  Thomason  v.  Frere,  10 
East,  418;  Rawson  v.  Walker,  1  Slark. 
361;  Brandon  v.  Pate,  2  H.  Bl.  308; 
Carter  v.  Abbott,  2  Dow  &  R.  575,  1  B. 
&  C.  444  ;  McKcon  v.  Caherty ;  Hurst 
V.  G«'ennap,  2  Stark.  306 ;  Yates  v. 
Carnsew,  3  C.  &  P.  99;  Farrington  v. 
Pavne,  15  Johns.  431  ;  Thompkin  v.  Haile, 
3  Wend.  406  ;  Smith  v.  Milles,  1  T.  R. 
475;  Cooper  v.  Chitty,  I  Burr.  20;  Men- 
ham  V.  Edmonson,  1  B.  &  P.  369  ;  Rush 
V.  Baker,  2  Stra.  996 ;  Elderkin  v.  Elder- 
kin,  1  Root,  139  ;  Gray  v.  Bennett,  3  Met. 
522  ;  Wright  v.  Fairfield,  2  B.  &  Ad.  727  ; 
Partridge  v.  Hannum,  2  Met.  569  ;  Smith 
V.  Coffin,  2  H.  Bl.  445  ;  Day  v.  Laflin,  6 
Met.  280 ;  Mitchell  v.  Hughes,  4  M.  &  P. 
577;  Ward  i-.  Jenkins,  10  Met.  583;  Gib- 
son V.  Carruthers,  8  M.  &  W.  321 ;  Brown 
V.  Cuming,  2  Gaines,  33  ;  Porter  v.  Vor- 
ley,  9  Bing.  93  ;  M'Menomy  v.  Feners,  3 
Johns.  71  ;  Edwards  v.  Coleman,  2  Bibb, 
204;  Kelly  v.  Holdship,  1  Browne,  36; 
Cornwell's  Appeal,  7  Watts  &  S.  305 ; 
Burnside  '-.  Merrick,  4  Met.  537  ;  Hancock 


470 


THE   LAW    OF   CONTRACTS. 


[part  XL. 


They  may  transfer  the  notes  of  the  insolvent,  by  indorsement 
or  delivery,  where  the  contract  or  obligation  of  the  insolvent 
requires  it.  (b)  But  as  a  general  rule,  whUe  assignees  may 
transfer  what  they  can  by  delivery,  if  negotiable  paper  requires 
indorsement,  this  should  be  made  by  the  insolvent,  who  retains 
the  power  to  make  an  indorsement  which  is  necessary  to  carry 
into  eiTect  a  previous  contract,  (c) 


V.  Caffyn,  8  Bing.  358;  Hill  v.  Smith,  12 
M.  &  W.  618  ;  the  instructive  case,  Moore 
V.  Jones,  23  Vt.  739,  Ejectment,  —  Bar- 
stow  V.  Adams,  2  Day,  70 ;  Talcott  v. 
Goodwin,  3  id.  264.  It  seems  that  if  the 
cause.of  action  arise  before  tlie  bankruptcy, 
the  ajssignee  may  sue,  but  must  declare  as 
assignee  ;  if  it  arise  after  the  banl<ruptcy, 
the  assignee  may  now  sue  in  his  own  right, 
and  need  not  describe  iiimself  as  assignee. 
When  the  bankrupt  sells,  or  makes  any 
contract  respecting  jiropcrty  after  the  com- 
mission, the  assignees  may,  in  tiiat  respect, 
treat  him  as  tlieir  agent.  E\ans  r.  Mann, 
Cowp.  569  ;  Tliomas  v.  Rideing,  Wightw. 
65,  1  Kose,  121  ;  Kiggil  v.  Player,  1 
Salk.  Ill ;  and  the  ca.ses  cited,  Deac.  on 
Bankruptcy,  731.  In  the  case  of  Evans 
V.  Mann,  tlie  facts  were  that  the  bankrupt, 
after  his  bankruptcy,  and  before  he  had 
obtained  his  eertihcate,  cari'ied  on  his 
trade  as  a  lighterman,  and  both  built  and 
sold  lighters.  He  sold  one  to  the  defend- 
ant, who  paid  him  part  of  the  purchase- 
money  ;  after  which  the  assignees  apply  to 
the  defendant  for  the  value  of  the  lighter ; 
and  so  far  affirm  the  contract  as  to  enter 
into  an  aigi-eement,  by  which  they  are  con- 
tent to  be  paid  the  residue  of  the  purchase- 
money,  after  deducting  what  the  bankrupt 
had  received.  And  for  this  residue  they 
have  brought  the  action.  The  objection 
to  the  form  of  the  action  was,  that  the 
plaintiffs,  being  assignees  under  a  com- 
mission, did  not  state  themselves  to  be 
assignees  in  the  declaration  :  "  On  consid- 
eration, there  seems  to  be  tliis  distinction, 
—  if  the  assignees  bring  an  action  on  a 
contract  made  by  the  ba?ikrupt,  before  his 
bankruptcy,  they  must  state  themselves  in 
the  declaration  to  be  assignees.  But  here 
the  contract  was  after  bankruptcy,  when 
the  bankrupt  could  have  no  property  of  his 
own.  The  lighter  was  the  property  of  the 
assignees ;  and  consequently  the  sale  by 
him  a  contract  as  their  agent  by  operation 
of  law,  and  on  their  account.  Tlierefore 
it  was  not  necessary  that  they  should  state 
themselves  to  be  assignees  in  the  declara- 


tion ;  though  in  respect  of  the  evidence  in 
support  of  the  action,  it  might  be  incum- 
bent on  them  to  proie  the  trading,  bank- 
ruptcy, &c.;  in  sliort,  the  whole  case."  As 
to  the  assignee  continuing  in  his  own  name 
an  action  commenced  in  tlie  name  of  the 
bankrupt,  see  Ames  u.  Gilman,  10  Met. 
239  ;  Smith  v.  Gordon,  6  Law  Rcpoi-tcr, 
313.  The  bankrupt  maycontinueit,  if  the 
assignee  make  no  objection,  and  be  held  as 
trustee  for  the  assignee  for  the  amount  of 
the  judgment.  Clark  v.  Calvert,  8  Taunt. 
742,  and  the  cases  reviewed.  Sawtelle  v. 
Rollins,  23  Me.  196.  If  the  assignee  is 
removed  or  die,  tlic  assignee  who  takes  his 
place  succeeds  to  his  powers,  and  holds 
his  place  in  court.  Page  u.  Bauer,  4  B. 
&  Aid.  345  ;  Richards  o.  Marvland  Ins. 
Co.  8  Cranch,  84;  Hall  v.  Cushing,  8 
Mass.  521  ;  Merrick's  Estate,  5  Watts  & 
S.  9. 

(i)  Ex  parte  iNlowbray,  1  Jac.  &  W. 
428.  This  was  a  petition  praying  that 
assignees  might  be  ordered  to  indorse  a 
bill  of  exchange  which  bad  been  trans- 
ferred before  his  bankruptcy,  for  valuable 
consideration,  but  without  indorsement ; 
if  the  bill  was  not  indorsed,  the  petitioner 
claimed  to  be  a  creditor  for  the  amount. 
Lord  Chancellor  Eldon  said  ;  "  The  diffi- 
culty is,  to  frame  an  order  which  shall 
provide  for  a  special  indorsement,  that 
will  prevent  the  assignees  from  being 
personally  liable.  But  if  a  special  in- 
dorsement is  made,  and  the  petitioner  will 
be  content  witli  it,  I  see  no  reason  why  I 
should  not  make  the  order ;  if  he  is  not 
satisfied  with  that,  he  must  apply  again." 
See  also,  Ex  purte  Brown,  1  Glyn  &  J. 
408  ;  Ex  parte  Hall,  1  Kose,  13 ;  Ex  parte 
Eowton,  id.  15. 

(c)  Ex  parte.  Greening,  13  Ves.  206 ; 
Wutkins  V.  Manle,  2  Jacob  &  W.  243  ; 
Smith  V.  Pickering,  Peake,  N.  P.  50 ;  1 
Cooke's  B.  L.  295  (Bth  ed.) ;  Owen  on 
Bankruptcy,  72,  73  ,  Archbold,  202  ;  Wal- 
lace V.  Hardaere,  1  Camp.  46  ;  Anony- 
mous, id.  492 ;  Lempriere  o.  Pasley,  2 
T.  R.  485.     It  should  be  observed,  how- 
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They  may  compound  debts,  redeem  mortgages,  compromise 
claims  against  or  in  favor  of  the  insolvent,  (d)  and  in  general 
do  whatsoever  trustees  may  do.  (e)  And  an  assignee  who  acted 
in  such  matters  in  good .  faith  and  with  reasonable  discretion, 
would  seldom  be  molested  by  the  court.  But  it  is  always  pru- 
dent for  the  assignees  to  obtain  the  specific  instruction  and 
sanction  of  the  court,  for  whatever  they  may  do  in  this  way. 

As  assignees  have,  in  genera],  the  powers  of  trustees,  so  the 
responsibilities  of  trustees  attach  to  them.  (/)  Many  cases 
have  arisen  on  this  question,  and  it  will  often  be  difficult  to 
apply  to  the  facts  of  a  particular  case,  the  rules  of  law.  But 
the  difficulty  cannot  lie  in  those  rules.  The  assignees  are 
trustees  and  agents  for  compensation.  They  will,  therefore,  be 
held  strictly  for  bad  faith.  But  beyond  this  it  is  believed  that 
they  can  be  liable  for  lack  of  discretion,  or  for  mistake,  only 
where  this  amounts  iff  negligence ;   not  slight  negligence,  nor 


ever,  that  matters  of  this  sort  are  usually 
provided  for  by  statute  regulation. 

{d)  Robsouti. ,  2  Rose,  50  ;  Dod  v. 

Herring,  1  Russ.  &  M.  153  ;  Richards  v. 
Merriam,  11  Gush.  582.  But  assignees  are 
not  bound  by  the  bankrupt's  submission 
to  arbitration.  Marsh  v.  Wood,  9  B.  &  C. 
659 ;  Snook  )'.  Hellyer,  2  Chitty,  43 ; 
Andrews  v.  Palmer,  4  B.  &  Aid.  250. 
And  in  refening  disputes  to  arbitration, 
the  assignees,  for  their  own  security, 
should  protest  against  the  reference  being 
taken  as  an  admission  of  assets ;  and  if 
they  refer  generally  without  a  protest  of 
this  kind,  it  will  amount  to  such  admis- 
Bion,  and  they  will  be  pej-sonally  liable  to 
pay  the  sum  aivarded,  as  in  the  case  of 
executors   and   administrators.      Robson 

V.  ,   above   cited.      See   Deacon   on 

Bankruptcy,  323,  324.  On  the  subject  of 
mortgages,  see  the  following  cases,  where 
the  right  of  redemption  in  the  assignees, 
is  allowed,  and  discussed.  Higden  o. 
Williamson,  3  P.  Wms.  132;  Pope  v. 
Onslow,  2  Vem.  286  ;  Taylor  v.  Wheeler, 
2  id.  565  ;  Ex  parte  Alsager,  2  Mont.,  D. 
&  De  G.  328 ;  Pye  v.  Daubuz,  3  Bro. 
595  ;  Ex  pnrte  Hartley,  1  Deac.  288  ;  Ex 
parte  Cox,  2  Mont.,  T).  &  De  G.  486  ;  Ex 
parte  Pettit,  2  Glyn  &  J.  47  ;  Ex  parte 
TBerredo-e,  3  Mont.,  D.  &  De.  G.  464  ;  Ex 
parte  Carr,  2  id.  534  ;  Ex  parte  Living, 
1  Deac.  1  ;  Ex  parte  Wilson,  2  Ves.  & 
B.  252 ;  Ei  parte  Barnes,  3  Deac.  223 ; 


Ex  parte  Temple,  1  Glyn  &  J.  216. 
Mortgages  of  personal  property,  —  Jones 
V.  Gibbons,  9  Ves.  407  ;  Ryall  v.  Rolle, 
1  Atk.  165,  1  Ves.  Sen.  348;  Stephens 
V.  Sole,  1  Ves.  752 ;  Bourne  v.  Dodson, 
1  Atk.  154;  Ex  parte  Austin,  1  Deacon 
&  Ch.  207;  Doane  v.  Eddy,  16  Wend. 
523;  MuiTay  v.  Burtis,  15  id.  212.  In 
this  country,  by  the  late  national  bank- 
rupt cases,  and  in  general  in  tlie  State 
insolvent  laws,  power  is  given  to  the 
assignees  of  an  insolvent  to  compound 
debts,  arbitrate  and  redeem  mortgages,  on 
obtaining  the  approval  of  the  court  in 
that  behalf.  Generally,  he  should  deposit 
all  moneys  collected  in  a  bank  of  good 
credit,  and  to  the  account  of  the  bank- 
rupts' fund.  Ex  parte  Reynolds,  5  Ves. 
707  ;  Ex  parte  Beaumont,  3  Deacon  &  Ch. 
549. 

(e)  See  cases  cited  supra,  in  notes  (o) 
and  (p). 

(/)  The  liabilities  of  assignees  in  re- 
spect of  negligence,  and  their  duties  as 
trustees,  have  been  set  forth  in  preceding 
notes.  Especial  reference  is  made  to  the 
case  of  Belchier  v.  Parsons,  1  Kenyon, 
44,  where  this  subject  is  treated  at  much 
length.  Kinder  v.  Howarth,  2  Stark. 
354  ;  Ex  parte  Lane,  1  Atk.  90  ;  Ex  parte 
Turner,  1  Mont.  &  McA.  52 ;  Knight  v. 
Lord  Plimouth,  3  Atk.  480.  See  espec- 
ially, also,  Raw  v.  Cutten,  9  Bing.  96, 
Tindal,  C.  J. 
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gross  negligence ;  but  the  ordinary  negligence  for  which  bailees 
and  trustees  with  compensation  are  usually  liable.  If  this  gen- 
eral rule  has  any  peculiar  modification  in  the  case  of  assignees, 
it  must  be  because  the  law  points  out  precisely  their  course, 
and  the  court  are  always  ready  to  direct  them,  and  therefore  a 
mistake  is  without  excuse,  and  a  slight  mistake  may  impljf 
great  negligence. 


SECTION   VII. 

WHAT   REAL   PROPERTY   INSOLVENCY    TRANSFERS   TO   THE   ASSIGNEE. 

The  theory  of  the  bankruptcy  system  is,  that  it  places  in  the 
hands  of  the  assignees  all  the  property  and  effects  of  the  bank- 
rupt which  can  be  made  available  for  his  debts ;  and  renders 
unnecessary  and  therefore  supersedes  any  other  measures  on 
their  part,  (g)  The  real  estate  of  the  bankrupt  may  be  an  im- 
portant part  of  his  property ;  and  it  all  goes  with  the  rest  to  his 
assignees. 

It  is  a  question  of  some  little  difficulty,  or  has  been  thought 
so  in  some  cases,  in  what  way  or  by  what  kind  of  transfer,  the 
land  goes  to  the  assignees.  It  seems,  however,  to  be  now  set- 
tled, that  bankruptcy  operates  not  so  much  as  a  grant  or  trans- 
fer, but  rather  as  a  sequestration  or  forfeiture,  (/t)     No  deed,  or 


(g)    See     Archhold     on    Bankruptcy;  ruptcy  and  decree,  and   appointment  of 

Cooke   on   the  Bankrupt   Law ;   Deacon  assignees,   should   have   no   opei-ation  or 

on    Bankruptcy;    2    Kent,    Com.    390;  effect  in  passing  the  estate,  and  it  was  as 

Cora.    Dig.    Tit.    Bankrupt,  T).   (2C) ;    2  essential  that  all  formalities  should   be  ob- 

Bl.   Com.  285,  48.');   Ex  parte  Ncwhall,  served  in   the   execution  of  the  commis- 

2  Stoi'v,  360  ;  In  the  matter  of  Cheney,  5  sioners'  deed  as  in  that  of  a  private  person. 

Law   Reporter,  19;    Clarke   v.    Minot,  4  See    on   the   construction   of  the  earlier 

Met.  346  ;  French  v.  Carr,  2  liilman,  664.  statutes  in  this  respect,  and  on  the  matter 

As  to  the  time  at  which  the  title  to  the  of  the  last  note,  —  Perry  v.  Bowers,  T. 

bankrupt's  property  vests  in  his  assignees,  Jones,  196;    Thomas  v.  Popham,  Dyer, 

see  infra,  §  10.  218;    Elliot  i.  Danby,  12  Mod.  3;    Ben 

(/i)  This  must  still  be  considered  to  a  neti  v.  Gandy,  Carth.  178;  Doe  v.  Mitch- 
great  extent  matter  for  statute  provision,  ell,  2  M.  &  S.  446 ;  Perry  o.  Bowes,  1 
In  the  earlier  English  statutes,  and  even  Vent.  360,  s.  c.  1  Show.  206 ;  Bain- 
in  Stat,  6,  Geo.  IV.  c.  16,  provision  was  bridge  v.  Pinhorn,  Buck,  135;  Ex  parte 
made  fortiie  conveyance  of  the  estate  of  Proudfoot,  1  Atk.  253;  Jacobson  v,  Wil- 
the  b.mkrupt  by  the  commissioners,  with  liams,  1  P.  Wms.  383 ;  Carleton  v.  Leigh- 
formal  deeds,  and  farther  providing  that  ton,  3  Meriv.  667  ;  Lumnius  v.  Fairfield, 
nntil   such  coaveyanee,  the  act  of  bank-  5  Mass.  ?49      See  Com.  Dig.  as  ftbon 
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instrument  of  any  kind  is  necessary  to  give  title  to  the  as- 
signees. It  is  as  completely  his  by  the  judicial  record  of  bank- 
ruptcy and  his  appointment,  as  land  is  in  England  his  who 
takes  it  by  fine  and  common  recovery,  (i) 

Nor  is  an  inventory  or  schedule  essential,  (j)  They  are 
proper,  and  assist  in  defining  the  property  and  the  title ;  but 
land,  and  interests  in  land,  which  were  never  entered  upon  the 
schedule,  pass  none  the  less  to  the  assignee.  And  this  applies 
to  all  interests  in  land  vested  in  the  bankrupt  by  any  means 
whatever,  whether  of  law  or  of  the  bankrupt's  act.  This  rule 
wiU  include  equally  aU  the  rights  or  interests  vested  in  him  by 
contract,  in  respect  to  which  the  assignees  have  all  his  reme- 
dies, and  among  them  that  of  specific  performance,  (k)  and  also 


cited.  See  also,  on  the  matter  of  seques- 
tration, the  important  case  of  The  Koyal 
Bank  of  Scotland  v.  Cuthbert,  1  Rose, 
462 ;  Solkrig  i'.  Dayies,  2  Dow.  230.  At 
this  day,  however,  the  provisions  of  the 
statutes  of  bankruptcy,  usually  are  to  the 
effect  that  tlie  decree  in  bankruptcy  seques- 
trates at  once  the  property  of  the  bankrupt, 
and  leaves  it  in  the  hands  of  his  assignees, 
without  the  necessity  of  grant.  See  the 
statutes  of  the  States,  and  the  provision  of 
the  late  National  Act;  Carr  v.  Gale, 
Daveis,  328,  331. 

(!)  Burnside  c.  Merrick,^4  Met.  537; 
Dyer  i>.  Clark,  5  id.  562*  Howard  o. 
Priest,  id.  582. 

(j)  It  is  not  unusual  to  insert  a  pro- 
vision in  insolvent  laws,  to  the  effect  that 
a  schedule  shall  be  prepared  by  the  debtor 
of  his  debts  of  all  kinds,  the  persons  to 
whom  due,  and  whether  collateral  security 
has  been  given,  verihed  by  the  oath  of  the 
debtor,  and  delivered  to  the  assignees, 
but  subject,  under  certain  restrictions,  to 
amendment.  Such  will  be  found  in  gen- 
eral to  be  the  provision  of  the  Massachu- 
setts Statutes  of  Insolvency.  The  vari- 
ous statutes  of  this  State  will  be  found 
collected  in  Cutler's  Insolvent  Laws,  — 
a  hand-book  of  great  convenience  to  the 
practitioner.  But  where  such  regulations 
are  provided,  they  are  matter  of  form 
and  directory  rather  than  of  substance, 
and  the  property  of  the  insolvent  passes, 
without  reference  to  them ;  but  if  not 
observed,  the  discharge  may  be  refused. 
Jewett  V.  Preston,  27  Maine,  400.  In  the 
matter  of  Frisbee,  4  Law  Reporter,  483 ; 
Downer   v.  Dana,  22  Vt.  337.     In  the 


case  of  Jewett  v,  Preston,  Whitman,  C.  J., 
said  :  "  The  property  of  Preston,  on  his 
becoming  bankrupt,  vested  in  his  assignee, 
who  instantly  thereupon  became  entitled 
to  possession  of  it,  and  might  have  taken 
it  from  the  bankrupt,  or  from  any  one  else 
in  possession  of  it.  In  fact,  the  possession 
of  it  by  the  bankrupt  was  tlie  possession  of 
the  assignee,  the  bankrupt  being  but  the 
keeper  of  it  for  the  assisjnuc.  It  was 
not  necessary  that  it  should  be  inserted  in 
the  bankrupt  seliedule  in  order  to  give  the 
assignee  sucii  right.  The  bankrupt  act  of 
1841,  section  3,  is  explicit  to  this  effecf- 
The  right  to  the  property  for  tlie  conver- 
sion of  whicli  this  action  was  brought, 
and  which  was  never  out  of  the  custody 
of  Preston,  if  the  defendant  Francis  had 
no  right  to  it,  might  be  sold  by  the  as- 
signee, under  the  order  of  the  court  ob- 
tained for  that  purpose ;  and  it  appears 
that  the  assignee  had  authority  to  sell, 
and  did  sell,  whatever  right  he  "had  to  it, 
to  the  plaintiff."  Burton  u.  Lockert,  4 
Eng.  411. 

(k)  Hillary  v.  Morris,  5  C.  &  P.  6 ; 
Valpy  V.  Oakeley,  16  Q.  B.  941,  6  Eng. 
L.  &  Eq.  168  ;  Ward  v.  Jenkins,  10  Met. 
583  ;  Lombard  Bank  «.  Thorp,  6  Cowen, 
46;  Alivon  v.  Furnival,  4  Tyrw.  751,  1 
Cromp.,  M.  &  R.  277  ;  Carnegie  v.  Morri- 
son, 2  Met.  381  ;  Gibson  v.Carruthers,  8  M. 
&  W.  321  ;  AIdii\rst2).  Jackson,  1  Swanst. 
85 ;  Boormiin  v.  Nash,  9  B.  &  C.  145  ; 
Goodwin  «.  Lightbody,  Daniell,  153.  See 
also.  Coles  v.  Trecotli'ick,  9  Ves.  234  ;  Ex 
parte  Peake,  1  Madd.  346  ;  Jackson  v. 
Lever,  3  Bro.  C.  C.  605  ;  Mortimer  v. 
Capper,  1   id.  156 ;    Gray  v.  Bennett,  3 
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all  those  which  come  to  him  by  devise  or  inheritance.  (?)  And 
if  these  rights  are  only  inchoate,  and  require  some  act  on  the 
part  of  the  insolvent  to  make  them  complete,  the  assignee  may 
in  general  do  that  act,  or  the  court  of  equity  will  compel  the 
insolvent  to  do  it.  (m) 

Some  question  has  arisen  where  a  devise  falls  to  the  insol- 
vent after  the  proceedings  commence,  but  before  he  obtains  his 
discharge.  It  is  certainly  true  that  a  devise  is  not  eflectual  to 
pass  the  property  to  the  devisee,  without  his  consent  and  ac- 
ceptance, any  more  than  a  gift  can  vest  in  the  donee  without 
his  consent  and  acceptance.  K,  then,  the  bankrupt  refused  to 
accept,  the  devise  might  pass  to  the  heir  of  the  devisor,  perhaps 
by  a  corrupt  bargain  with  the  banlirupt,  and  the  creditors  be 
defrauded.  To  guard  against  this  mischief,  it  is  held,  that  if 
the  devise  be  absolute,  and  without  charge  or  incumbrance, 
and  plainly  for  his  benefit,  the  law  wiU  presume  his  acceptance, 
and  the  assignees  take  his  title,  (w)     And  we  think  the  princi- 


Met.  522 ;  Shaxko  v.  Eoahde,  2  Rose, 
192  ;  Brooke  v.  Hewitt,  3  Vcs.  253  ;  Wil- 
lingham  v.  Joyce,  id.  168.  If  a  contract 
for  a  lea.se  has  been  made,  merely  for  the 
personal  accommodation  of  the  bankrupt,  the 
assignees  are  not  entitled  to  specific  per- 
formance. Flood  u.  Findlay,  2  Ball  & 
B.  9. 

(/)  Tudway  v.  Bourn,  2  Bun-.  716; 
Toulson  V.  Grout,  2  Vern.  432  ;  Eic  parte 
Ansell,  19  Ves.  208;  Ranking  i:  Barnard, 

5  Madd.  32  ;  Ex  parte  O'Ferrall,  1    Glyn 

6  J.  347  ;  Cherry  v.  Boultbee,  4  Myine 
&  C.  442;  Ex  parte  Jlan,  Mont.  & 
McA.  210;  Ex  parte  Makins,  Mont.,  D. 
&  De  G.  613 ;  Brandon  u.  Robinson,  1 
Rose,  197. 

[m]  This  point  will  be  found  considered 
in  the  cases  above  cited  iii  note  (u),  p. 
469,  with  reference  to  indorsement,  and 
the  rights  of  the  assignees  in  the  contracts 
of  the  bankrupts. 

(«)  If  a  device  falls  after  the  petition 
and  before  decree,  this  will  pass  to  the 
assignees  of  the  Ijankrupt.  In  Ex  parte 
Ncwhall,  2  Story,  360,  Stonj,  J.,  said  : 
"  The  third  section  of  the  bankrupt  act  of 
1841,  chap.  9,  declares,  that  all  property 
and  rights  of  property  of  every  banki-upt 
who  shall,  by  the  decree  of  the  proper 
court,  be  declared  a  bankrupt  within  tlie 
act,  shall,  by  mere  operation  of  law,  ipso 


facto,  from  the  time  of  such  decree,  be 
deemed  to  be  divested  out  of  the  bank- 
rupt ;  and  the  same  shall  be  vested,  by 
force  of  the  same  decree,  in  such  assignee 
as,  from  time  to  time,  shall  be  appointed 
by  the  proper  court  for  this  purpose.  It 
seems  to  me  that  the  natural,  and  even 
necessary,  interpretation  of  this  clause  is, 
that  all  the  property  and  rights  of  prop- 
erty of  the  bankrupt,  at  the  time  of  tlie 
decree,  are  intended  to  be  passed  to  the 
assignee.  It  is  true  that  the  decree  will, 
by  relation,  cover  all  the  property  which 
he  had  at  the  time  of  filing  the  petition, 
and  at  all  intermediate  times,  to  effect  the 
manifest  purpose  of  the  act.  But  this  is 
ratlior  a  conclusion,  deducible  from  the 
general  provisions  and  objects  of  the 
whole  act,  than  a  positive  provision.  It 
results,  by  necessary  implication,  in  order 
to  effect  the  obvious  purposes  of  tlie  act, 
and  to  prevent  what  otherwise  would  or 
might  be  irremediable  mischief.  ...  I 
take  the  plain  distinction,  running  through 
the  act,  to  be,  that  it  is  not  intended  to 
touch  any  property  or  rights  of  property 
which  may  be  acquired  by  a  descent  to 
him,  after  the  decree  in  bankruptcy,  by 
which  he  has  been  decreed  to  be  a  bank- 
rupt, but  that  it  covers  all  his  jn'operty, 
acquired  by  or  descended  to  him  or  be- 
longing to  him  before  the  decree.     Tha 
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pie  would  be  applied,  even  if  there  were  charges  or  conditions 
tO  the  devise,  but,  upon  the  whole,  it  would  certainly  be  benefi- 
cial; and  of  course  the  assignees  would  take  the  devise  cum 
onere.  (o) 

K  the  interests  are  vested  in  the  insolvent,  the  assignee  takes 
them,  although  they  are  not  in  his  possession,  as  a  remainder 
or  reversion.  So  if  it  rest  on  a  contingency,  the  assignee  takes 
subject  to  the  contingency,  or  rather  takes  the  right  to  recover 
if  the  contingency  happens,  (p) 

By  this  is  meant,  however,  a  legal  contingency,  and  not  a 
mere  possibility,  without  some  vested  legal  interest    Thus,  any 


English  statutes  of  bankruptcy  go  further, 
and  vest  in  the  assignee  all  the  property 
of  the  bankrupt  which  comes  to  him  by 
descent,  distribution,  or  otlierwise,  before 
the  discharge  is  granted.  But  this  doc- 
trine stands  only  upon  the  positive  lan- 
guage of  those  statutes,  and  not  upon  any 
general  principles  of  law  applicable  to  the 
subject."  Ex  parte  Fuller,  2  Stoi-y,  327  ; 
Townscnd  «.  Tickell,  3  B.  &  Aid.  31  ; 
r»oe  V.  Smyth,  6  B.  &  C.  112  ;  Brown  v. 
Wood,  17  Mass.  68  ;  Ward  v.  Fuller,  \5 
Pick.  185.     See  next  note. 

(u)  In  the  case  of  JEx  parte  Newhall, 
cited  in  the  last  note,  the  facts  were, 
that  after  the  filing  of  the  petition,  and 
before  the  decree  in  bankruptcy,  the  bank- 
rupt became  entitled  to  certain  property 
as  heir  to  his  mother,  to  whom,  when 
alive,  he  had  been  indebted.  Judge  Stori/ 
held,  that  tlie  assignee  of  tlie  bankrupt  was 
only,  entitled  to  the  hanki-upt's  moiety,  or 
distributive  share,  after  deducting  there- 
from Ills  debt  to  the  estate.  See  the  cases 
cited  in  note  (v),  \  6,  ante,  p.  468. 

(pi  The  test  seems  to  be  a  clear  one 
and  easy  of  application.  It  is  this :  an 
interest  (as  lias  already  been  stated), 
which  can  be  assigned  or  transmitted  by 
the  bankrupt  himself,  will  pass  to  the  as- 
signee. The  leading  ease  on  this  sub- 
ject is  Higden  v.  Williamson,  3  P.  Wms. 
132.  In  this  case,  one  seized  of  a  copy- 
hold estate,  surrendered  the  premises  to 
the  use  of  his  last  will,  and  afterwards 
devised  them  to  his  daughter  for  life,  then 
to  trustees  to  be  sold,  and  the  money 
arising  from  the  sale  to  be  divided  among 
such  of  his  daughter's  children  as  should 
bo  living  at  her  death.  Testator  died  ;  the 
daughter  had  issue,  among  others  a  son, 
who  was  a  trader,  and  became  bankrupt, 
and  tJie  commissioners  assigned  his  estate. 


The  bankrupt  got  his  certificate  allowed, 
and  then  his  mother  died.  The  assignees 
brought  their  bill  for  the  bankrupt's  share 
of  the  money  arising  from  the  sale.  The 
case  of  Jacobson  v.  Williams,  1  P.  Wms. 
385,  having  been  relied  on  by  counsel, 
Sir  J.  Jekyll,  jM.  R.,  decreed  for  tlie  plain- 
tiffs, distinguishing  the  principal  case  from 
that  of  Jacobson  v.  Williams,  for  there 
the  husband,  the  bankrupt,  could  not  have 
come  at  his  wife's .  portion  by  the  aid  of 
equity  without  making  some  provisions 
for  her,  and  it  was  not  reasonable  the  as- 
signees, who  stood  but  in  his  place,  and 
derived  their  claim  from  him,  should  be 
more  favored.  Also  the  Master  said  he 
laid  his  finger  and  chiefly  grounded  hia 
opinion  on  the  words  of  the  statute  13 
Eliz.  chap.  7,  sect.  2,  which  enacts  "  that 
the  commissioners  shall  be  empowered  to 
assign  over  all,  that  the  bankrupts  might 
depart  withal."  Now  here  the  son  might, 
in  his  mother's  lifetime,  have  released  his 
contingent  interest,  so  that  the  commis- 
sioners, by  vu'tue  of  that  act,  are  enabled 
to  assign  it,  and  consequently  these  as- 
signees must  be  well  entitled.  The  same 
test  was  admitted  by  Lord  Hardmcke,  in 
Jewson  V.  Moulson,  2  Atk.  417,  though 
differing  on  the  question,  whether  the  pos- 
sibility in  Heyden  v.  Williams,  was  not  of 
this  class,  which  might  be  assigned  at  least 
in  equity.  Taylor  v.  Wheeler,  2  Vern. 
565  ;  Ex  parte  Goldney,  3  Deacon,  570  ; 
Ex  parte  Foster,  1  Mont.,  D.  &  l)e  G. 
418;  Foster  v.  Hudson  (on  appeal),  2 
id.  177;  Moth  v.  Frome,  Ambl.  394; 
Carleton  v.  Leighton,  3  Meriv.  667  ; 
French  v.  Carr,  2  Gilman,  664 ;  Dom- 
mett  V.  Bedford,  6  T.  R.  684,  Loftt,  71  ; 
Perry  v.  Jones,  1  H.  Bl.  30,  in  error,  3  T. 
R.  88. 
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beneficial  contingency,  however  distant  or  improbable  in  fact, 
if  it  be  actually  vested,  will  go  to  the  assignee ;  but  if  the  insol- 
vent be  the  only  son  of  a  father  who  is  aged,  single,  wealthy, 
diseased,  or  even  incurably  insane,  so  that  his  enjoying  the  in- 
heritance seems  placed  beyond  any  question,  if  it  does  not  in 
fact  fall  to  him  by  the  death  of  his  father,  before  he  obtains  his 
discharge,  it  belongs  to  him,  and  the  assignees  have  no  claim 
whatever.  Equities  of  redemption  are  among  those  real  inter- 
ests which  most  frequently  pass  to  the  assignee.  For  it  gener- 
ally happens  that  a  bankrupt  has  already  endeavored  to  extri- 
cate or  save  himself  by  raising  what  money  he  could  by 
mortgages  on  whatever  property  which  he  could  use  for  that  pur- 
pose. We  have  already  said  that  the  assignees  may,  in  gen- 
eral, redeem  all  mortgages ;  [q)  or  they  may  sell  the  equities ; 
this  last  is  the  most  usual  way ;  but  if  there  is  any  question 
whatever,  the  order  or  permission  of  the  proper  court  should  be 
obtained. 

An  interesting  question  has  arisen  as  to  the  effect  of  a  want 
of  record.  Wherever  this  record  is  required  when  land  is  trans- 
ferred, as  is  the  case  in  aU  our  States,  it  is  obvious  that  no 
mortgage  which  is  unrecorded  can  be  made  available  for  the 
mortgagee  or  his  assigns  or  representatives,  against  one  who 
purchases  the  land  in  good  faith,  without  notice.  But  in  Eng- 
land, where  there  is  no  general  law  of  record,  there  is  a  strong 
disposition  to  hold  a  purchaser,  by  copyhold,  for  example,  where 
there  has  been  no  surrender,  and  the  legal  title  is  incomplete,  as 
a  purchaser  by  contract,  and  therefore  holding  by  good  title 
against  the  assignees,  (r)  In  this  country,  however,  it  seems  to 
be  settled  by  the  highest  authority,  that  the  requirement  of  rec- 
ord is  peremptory,  and  not  to  be  set  aside,  (s)  And  an  assignee 
would  hold  where  the  insolvent  had  made  a  mortgage  which 
was  not  recorded  ;  and  would  not  hold  where  a  mortgage  was 
made  to  him,  and  he  had  not  recorded  it,  and  a  party  claims  to 


(17)  See  supra,  p.  468,  and  cases  cited.  493  ;  Ex  parte  Holland,  4  Madd.    483  ; 

(r)  Deacon  on  Bankruptcy,  tit.  Copy-  Doe  v.  Clark,  1   Dow.  &  R.  44,  5  B.  & 

hold,  3.')4;  Taylor  v.  Whcelei,   2  Vern.  Aid.  4.58. 

66£i      See  <ii«o.  Ex  parte  Plarvey,  Buck,  (s)  4  Kent,  Com.  168,  and  notes. 
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hold  it  by  subsequent  transfer  from  the  mortgagor,  for  value  and 
without  notice. 

We  do  not  know  in  this  country,  or  scarcely  know,  the  equi- 
table mortgage  of  the  Enghsh  law,  which  is  created  by  a  mere 
delivery  of  the  title  deeds,  {t)  Still,  we  have  equitable  mort- 
gages, or  rights  or  liens  to  which  a  court  of  equity  would  give 
such  an  effect.  And  the  court  would  probably  enforce  such  a 
mortgage,  at  the  suit  of  the  assignee,  or  for  his  benefit,  if  no 
positive  law  made  a  record  necessary. 

K  the  insolvent  can  maintain  a  writ  of  entry,  or  any  action 
for  land,  or  for  the  rents  and  profits  of  the  land,  the  assignees 
take  all  the  rights,  (m) 

So,  if  the  insolvent's  wife  has  land,  and  the  insolvent  ha:s  any 
estate  or  interest  in  it  as  her  husband,  for  her  life,  or  as  tenant 
by  the  curtesy  for  his  own,  all  this  interest  of  the  husband 
passes  to  the  assignee,  (v)  And  it  passes  so  absolutely,  that  it 
seems  no  suit  can  be  brought  against  the  husband  after  the  act 
of  bankruptcy,  for  division,  or  for  any  purpose,  and  no  such 
action  can  be  defended  against  by  the  banlcrupt  himself,  or  in 
his  own  name,  but  only  by  the  assignee,  (w) 

In  regard  to  the  real  estate,  as  well  as  to  the  personal  estate 

(()  Berry  v.  Mutual  Ins.  Co.  2  Johns,  the  policy  of  the  bankrupt  laws  requires 

Ch.  603  ;  Portwood  v.  Outton,  3  B.  Mon.  tlint  the  right  of  action  should  be  assign- 

247  ;  Rockwell  v.  Hobby,  2  Sandf.  Ch.  9  ;  able  and  transfcn'ed  to  the   assignees  as 

Williams  v.  Stratton,   10    Smedes   &  M.  much  as  any  other  species  of  property.     It 

418;   Welsh   v.   Usher,  2   Hill,  Bq.   170.  is  an  hereditament,  and  the  words  of  the 

See  also,  Shitz  v.  DiefiFenbach,  3  Penn.  statute  are   large  enough  to  comprehend 

St.  233  ;    Vanmeter  v.  McFaddin,  8  B.  it ;  and  no  case  has  been  shown  to  prove 

Mon.  4.'?.5;  Adams's  Equity  (Am.  ed.), 333.  that  it  ought  not  to  pass.     What,  then, 

(»)  Smith  V.  Coffin,  2  H.  Bl.  444 ;  does  the  whole  argument  amount  to  but 
Mitchell  V.  Hughes,  4  Moore  &  P.  577,  6  this  —  that  in  many  cases,  from  the  policy 
Bing.  689.  The  caiie  of  Smith  v.  Cof-  of  the  law,  a  right  of  action  does  not  pass, 
fin  was  a  writ  of  entry  sur  abatement,  But  hero  the  policy  is,  that  every  right, 
brought  by  the  assignees  of  a  bankrupt,  belonging  in  any  shape  to  the  bankrupt, 
El/re,  Ij.  C.  J.,  said:  "  This  case  has  been  should  pass  to  his  assignees.  And  this 
very  elaborately  and  ably  argued  by  my  being  the  cleai?  intent  of  the  law,  a  par- 
brother  Williams,  but  his  argument  goes  ticular  recital  of  this  species  of  right  could 
against  the  most  express  and  plain  spirit  not  be  necessary.  I  think  it  is  a  clear 
of  the  bankrupt  laws,  which  is,  that  every  case,  both  on  the  words  of  the  act  of  par- 
beneficial  interest  which  the  bankrupt  has  liament,  and  on  the  subject-matter."  Sea 
shall  be  disposed  of  for  the  benefit  of  his  also,  cases  cited  ante,  note, 
creditors.  ...  It  is  true,  that  on  general  (t>)  Jacobson  v.  Williams,  1  P.  Wms. 
principles,  rights  of  action  are  not  forfeit-  383.  See  further  cases  cited  ante,  noto 
able  nor  assignable,  except  in  a  pai-ticular  (a),  sect.  6,  p.  469. 

mode;   but  that  rule  is  founded  on  the  (w)  Mitchell  v.  Hughes,  6  Bing.  669. 

policy  of  the  common  law,  which  is  averse  Tindal,  C.  J. ;  "  Upon  the  general  ground 

to  encourage  litigation;   but  in  this  case  therefore,  that  in  all  instances  in  which 
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of  the  insolvent,  it  may  be  regarded  as  a  very  general,  if  not  a 
universal  rule,  that  whatever  the  insolvent  could  himself  trans- 
fer to  his  creditors  or  to  his  assignees  for  them,  the  lavi^  itself, 
without  his  act,  transfers  to  his  assignees,  (x) 

It  is  an  apparent  exception,  and  not  a  real  one,  which  wiU 
not  permit  an  assignee  to  take  what  the  insolvent  holds  in  trust, 
or  in  any  fiduciary  relation.  For  the  insolvent  could  not 
transfer  that  in  payment  of  his  own  debts,  honestly  or  legally. 
But  it  may  be  sometimes  difficult  to  distinguish  between  such 
fiduciary  interest,  which  the  assignee  would  not  take,  and  an 
interest  encumbered  with  a  charge,  which  he  would  take.  In 
general,  it  may  be  said,  that  if  the  thing  to  be  done  be  capable 
of  immediate  performance,  and  the  assignee  can  do  it  as  well 
as  the  insolvent,  and  by  doing  it  a  valuable  interest  will  become 
vested  in  the ,  assignee,  which  he  can  use  for  the  benefit  of 
the  creditors,  without  detriment  to  any  person,  such  an  interest 
or  right  the  assignee  wiU  take. 


SECTION    VI 1 1. 

WHAT   PERSONAL   PROPERTY   INSOLVENCY    TRANSFERS    TO    THE 
ASSIGNEE. 

Some  of  the  principles  already  stated  as  to  real  property,  apply 
equally  to  personal  property.  (?/)      Thus,  the    assignee    takes 

the  assignees  take  anything  derivatively  Salk.  108;  Billon  w.  Hyde,  1  Ves.  Sen.  328. 

from  the  bankrupt,  they  are  empowered  In  tliis  case  Lord  Hardwicke  said  :  "  By 

by  the  bankrupt  act  to  sue  in  their  own  the  act  of  bankruptcy,  all  tlie  real  and  per- 

names.     We  think  the  present  court,  in  sonal  estate  vested  in  the  assignees,  and 

which  the  bankrupt  sues  to  recover,  in  his  the  property  vested  in  them  from  the  time 

own  name  and  that  of  his  wife,  land  in  of  the   act  committed,  and  that   may  go 

which    he   would    take   a   freehold,   that  back  to  a  great   length  of  time ;   and  it 

would  forthwith  belong  to  the  assignees,  overcharges  all  those  acts,  without  regard 

cannot  be  supported."  to  the  fairness  or  fj'and  in  them,  so  that  a 

{x)  See  cases  cited  ante,  note  (q),  p.  472.  sale  of  goods  by  the  bankrupt  after  the  act 

(y)  We  collect  in  this  note  a  few  of  the  committed,  is  a  sale  of  their  property,  and 

more  instructive  cases,  in    regard   to  the  for  which  they  may  maintain  trover."     In 

transfer  of  personal  property  in  possession,  Cooper  t'.  Chitty,  1  Burr.  31,  Lord  Mans- 

in  addition  to  those  cited  in  the  preceding  field  said  :  "This  relation  the  statutes  of 

section;    Jewett   v.    Preston,  27    Maine,  bankruptcy  introduced   t(    avoid   frauds. 

400;  Griswold  v.  Pratt,  9  Met.   16,  cited  They  vest  in  the  assignees  all  the  property 

cditer  to  another  point ;  Gary  v.  Crisp,  1  that  the  bankrupt  had  at  the  time  of  what 
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no  chattels  or  choses  in  action  held  by  the  insolvent  only  in  a 
fiduciary  capacity;  but  if  any  be  held  by  him  partly  for  the 
benefit  of  others  and  partly  for  his  own  benefit,  his  own  personal 
interest,  if  it  be  severable,  would  pass  to  the  assignee,  (z)  So, 
all  the  contracts  of  the  assignee  which  relate  to  personalty,  may 
be  assumed  and  executed  by  the  assignee  for  the  benefit  of  the 
fund,  unless  the  services  to  be  rendered,  or  the  work  to  be  done, 
could  be  only  performed  by  the  insolvent  individually,  and  not 
by  any  other  person  in  his  stead,  (a) 


1  may  call  the  crime  committed  (for  the 
old  statutes  consider  him  a  criminal)  ; 
they  make  a  sale  by  the  commissioners 
good  against  all  persons  who  claim  by, 
from,  or  under  the  bankrupt,  after  the  act 
of  bankruptcy,  and  against  all  executions 
not  served  and  executed  before  the  act  of 
bankruptcy."  Kitchin  v.  Campbell,  3 
Wilson,  304 ;  Lazarus  v.  Waithman,  5  J. 
B.  Moore,  313 ;  Balme  v.  Hntton,  9  Bing. 
471 ;  Rouch  v.  The  Great  Western  Rail- 
way Co.  1  Q.  B.  .51  ;  Winks  v.  Hassali, 
9  B.  &  C.  372 ;  Kynaston  !'.  Crouch,  14 
M.  &  W.  266 ;  Pearson  v.  Graham,  6  A. 
&  E.  899 ;  Harwood  v.  Bartlett,  6  Bing. 
N.  c.  61  ;  Stephens  v.  Elwall,  4  M.  &  H. 
259;  Coles  v.  Wright,  4  Taunt.  198; 
Tope  V.  Hockin,  7  B.  &  C.  110;  Ward 
V.  i)alton,  7  C.  B.  643  ;  Acraman  v.  Mor- 
rice,  8  id.  449 ;  Tooke  v.  HoUingworth, 
5  T.  R.  21 .5 ;  Valpy  v.  Sandars,  5  C.  B. 
886 ;  Wilkins  v.  Bromhead,  6  Man.  & 
G.  963 ;  Carvalho  v.  Burn,  4  B.  &  Ad. 
382 ;  Dangerfiela  v.  Thomas,  9  A.  &  E. 
292 ;  Anderson  v.  Miller,  7  Smedcs  &  M. 
486 ;  Ex  parte  Cotterill,  3  Mont.  &  A. 
376;  Belcher  tJ.  Campbell,  8  Q.  B.  1. 

(j)  Carpenter  v.  Marnell,  3  B.  &  P.  40 ; 
Copeman  v.  Gallant,  1  P.  Wms.  314; 
Ex  parte  GiUett,  Ex  parte  Bacon,  3  Madd. 
28 ;  Joy  v.  Campbell,  1  Sch.  &  L.  328  ; 
Winch  V,  Keeley,  1  T.  E.  619;  Ex  paHe 
Martin,  19  Vos.  491  ;  Gardner  v.  Rowe, 

2  Simons  &  S.  346  ;  Ex  parte  Chion,  3  P. 
Wms.  187,  n.  (a);  Walker  v.  Burnell, 
Doug.  317;  Collins  ^.  Forbes,  3  T.  E. 
316. 

{a)  Whitworti)  v.  Davis,  1  Ves.  &  B. 
545  ;  Sloper  v.  Fish,  2  id.  145  ;  Sharpe  v. 
Roahdc,  2  Rose,  192  ;  Goodwin  v.  Light- 
body,  1  Daniell,  153;  Butler  v.  Cai-ver, 
2  Stark.  433 ;  Brooke  v.  Hewitt,  3  Ves. 
253;  Weatherall  v.  Geering,  12  id.  513; 
Smith  V.  Coffin,  2  H.  Bl.  444 ;  Moyses  v. 
Little,  2  Vem.  194;  Drake  v.  Mayor  of 


Exeter,  1  Ch.  Ca.  71,  1  Eq.  Ca.  Abr.  .53; 
Valpy  V.  Oakeley,  16  Q.  B.  941,  6  Eng. 
L.  &  Eq.  168;  Alder  v.  Keighley,  15  M. 
&  W.  117;  Hill  V.  Smith,  12  id.  618; 
Gibson  V.  Carrathers,  8  id.  321  ;  Boor- 
man  V.  Nash,  9  B.  &  C.  145;  Splidt  v. 
Bowles,  10  East,  279  ;  Kymer  v.  Larkin, 
5  Bing.  74  ;  Akhurst  v.  Jackson,  1 
Swanst.  85  ;  Flood  v.  Finlay,  2  Ball  & 
B.  9 ;  Ex  parte  Goodall,  2  Glyn  &  J.  281. 
And  see  other  cases  cited  ante,  sect.  6, 
n.  {p),  p.  465.  Other  interests  of  a  char- 
acter somewhat  uncertain  will  pass  to  the 
assignee.  Thus,  in  the  case  of  a  patent 
right,  it  was  held  that  this  would  pass. 
Hesse  v.  Stevenson,  3  B.  &  P.  565.  Lord 
Alvanley,  C.  J.,  said  :  "  It  is  contended  that 
the  nature  of  the  property  in  this  patent 
was  such  that  it  did  not  pass  under  the 
assignment ;  and  several  cases  were  cited 
in  support  of  this  proposition.  It  is  said, 
that  although,  by  the  assignment,  every 
right  and  interest,  and  every  right  of 
action,  as  well  as  right  of  possession  and 
possibility  of  interest,  is  taken  out  of  the 
bankrupt  and  vested  in  the  assignees,  yet 
that  the  fruits  of  a  man's  own  invention 
do  not  pass.  It  is  true  that  the  schemes 
which  a  man  may  have  in  his  own  head 
before  he  obtains  his  certificate,  or  the 
fruits  which  he  may  make  of  such  schemes, 
do  not  pass,  nor  could  the  assignees  re- 
quire hipi  to  assign  them  over,  provided 
he  does  not  carry  his  schemes  into  effect 
until  after  he  has  obtained  his  certificate- 
But  if  he  avail  himself  of  his  knowledge 
and  skill,  and  thereby  acquire  a  beneficial 
interest,  which  may  be  the  subject  of  as- 
signment, I  cannot  frame  to  myself  an 
argument  why  that  interest  should  not 
pass  in  the  same  manner  as  any  other 
property  acquired  by  his  personal  indus- 
try. Can  tliere  be  any  doubt  that  if  a 
bankrupt  acquire  a  large  sum  of  money, 
and  lay  it  out  in  land,  that  tbi  assignees 
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This  is  true,  even  if  the  contract  forbid  assignment,  and  make 
it  void.  Thus,  fire  policies  generally,  and  marine  policies  often, 
prohibit  assignment,  and  the  insured  might  lose  any  benefit 
under  them  by  a  voluntary  assignment.  But  in  bankruptcy  and 
insolvency,  although  the  word  "  assignee  "  is  used,  it  is  inaccu- 
rate, as  the  property  is  transferred  by  the  law,  and  not  by  the 
owner,  who  is  the  only  party  who  can  assign,  (b)  For,  as  we 
have  seen,  the  process  of  transfer  to  the  assignee  is  rather  one 
of  sequestration;  the  law  taking  the  property  or  interest  from 
the  insolvent,  and  then  placing  it  in  the  hands  of  the  assignee 
as  trustee.  But  courts  have  gone  still  further.  In  one  case,  at 
least,  the  insurance  was  held  not  to  be  forfeited  by  a  voluntary 
assignment  by  the  insured  to  assignees  in  trust  for  creditors,  (c) 
The  true  ground  for  such  a  doctrine  would  seem  to  be,  that  the 
assignment  left  the  property  insured,  and  the  interest  in  the 
policy  substantially  belonging  to  the  owner,  and  applicable  only 
to  payment  of  his  debts,  with  the  right  to  any  surplus  which 
might  remain  ;  so  that  the  assignee  is  only  acting  as  the  agent 
of  the  insolvent.  This  doctrine  is  generally  acquiesced  in,  and 
all  voluntary  assignments  for  creditors  do,  we  believe,  transfer 
the  insured  property  and  the  policies  ;  but  still  it  is  customary 
and  safer  to  obtain  the  consent  of  the  insurers. 

The  assignee  takes  all  personal  property  abroad,  under  the 
qualification  imposed  by  the  American  rule,  as  stated  above ; 
that  is,  he  acquires  no  right  which  can  avail  against  an  attach- 
ment or  levy  made  in  the  State  where  it  is  situated,  in  favor  of 
a  citizen  of  that  State,  before  the  assignee  takes  actual  posses- 
sion, (d) 


may  claim  it  1     They  cannot  indeed  take  Schondler  v.  Wace,  1   Camp.   487,  and 

the  profits  of  his  daily  labor.     He  must  infra.     So  an  interest  in   improvements 

live.     But  if  he   accumulates   any  large  made  by  the  bankrupt  upon  a  tract  of 

sum,  it  cannot  be  denied  that  the  assig-  government   land.      French    v.    Carr,    2 

noes  are  at  liberty  to  demand  it ;  though,  Oilman,  664. 

until  they  do  so,  it  does  not  lie  in  the         (i)  Lazarus  v.  Commonwealth  Ins.  Co. 

mouth  of  strangers  to  defeat  an  action  at  5  Pick,  76,  19  id.  81. 

bis  suit  in  respect  of  such  property,  by         (c)  i   Phillips   on   Insurance,    73,   74; 

setting    up    his    bankruptcy.      We    ai-e,  Brichta  v.  N.  Y.  La  Fayette  Ins.  Co.  2 

therefore,    clearly    of   opinion,   that    the  Hall,  372. 

interest  in  the  letters  patent  was  an  inter-         ((/)  See  tlie  cases  cited  on  the  subject 

est  of  such  a  nature  as  to  be  the  subject  of  the  transfer  of  goods  by  foreign  assign- 

of  assigment  by  the  commissioners."     So  ment  in  bankruptcy,  and  especially  to  this 

an   interest    in    a    policy    of   insurance,  point,  Blake  v.  Williams,  6  Pick.  286  ;  3 
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As  to  the  wife's  choses  in  action,  it  seems  now  to  be  settled, 
after  a  considerable  conflict  and  uncertainty,  that  the  assignee 
takes  the  husband's  right  of  reducing  them  to  possession,  and 
collecting  and  holding  the  proceeds  for  the  benefit  of  the  cred- 
itors. It  would  seem,  therefore,  that  an  endeavor  by  the  hus- 
band to  put  his  wife's  unreduced  choses  in  action  out  of  the 
reach  of  his  creditors,  and  to  secure  them  for  her  by  trustees  or 
otherwise,  would  be  as  ineffectual  as  an  effort  to  appropriate  a 
part  of  his  money  for  the  same  purpose.  Whether  insolvency 
operates  a  reduction  to  possession,  or  only  transfers  to  the 
assignee  the  right  to  reduce,  has  been  much  disputed.  But  the 
better  reason  and  the  better  authority  favor  the  view,  that  it 
gives  only  a  right  to  reduce ;  and,  therefore,  the  assignee  has 
no  property  in  the  thing  until  actually  reduced,  (e) 


Kent,  406,  et  seq.;  Biirk  a.  M'Clain,  1 
Harris  &  McH.  236 ;  Milne  v.  Morcton, 
6  Binn.  353;  Abi-aliam  v.  Plestoro,  3 
Wend.  538 ;  Merrick's  case,  2  Ashm. 
485 ;  Johnson  v.  Hunt,  23  Wend.  90,  91 ; 
Lord  «.  Brig  Watchman,  Ware,  232 ; 
Fall  River  Iron  Works  v.  Croade,  15 
Pick.  11 ;  Fox  v.  Adams,  5  Grecnl.  245 ; 
Saunders  «.  Williams,  5  N.  H.  213;  Og- 
den  V.  Saunders,  12  Wlieat.  213;  Agnew 
V.  Piatt,  15  Pick.  417. 

(e)  The  doctrine  of  the  law  upon  this 
subject,  was  well  set  forth  by  Shaw,  C.  J., 
delivering  the  opinion  of  the  court  in  Da- 
vis V.  Newton,  6  Met.  537  :  "  The  other 
material  question  is,  whether  the  assignee 
had  a  riglit,  and  whether,  in  the  proper 
discharge  of  his  duty  as  assignee,  he  ouglit 
to  have  asserted  his  right  to  the  notes-  and 
securities  which  are  claimed  as  the  choses 
in  action  of  the  wife  of  the  insolvent.  It 
is  undoubtedly  the  policy  and  the  legal 
effect  of  the  insolvent  laws,  to  transfer  to 
the  assignees,  for  the  benefit  of  creditors, 
all  the  property  of  the  debtor,  and  all  the 
rights  and  interests  wliich  he  could  prop- 
erly transfer  by  his  own  act ;  and  the  ex- 
tent of  this  assignment  is  very  broad  and 
comprehensive.  And  the  English  bank- 
rupt laws,  which  are  nearly  in  the  same 
terms,  recognize  the  right  of  the  assignee 
to  possess  himself  of  the  choses  in  action, 
and  other  property  of  the  bankrupt's  wife. 
For  the  purpose  of  the  law  is  to  transfer 
the  rights  of  the  debtor,  in  the  same  plight 
which  they  were  in,  in  the  hands  of  the 
debtor  himself,  subject  in  all  respects  to 
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the  same  liens,  incumbrances,  and  equities. 
But  it  seems  to  be  a  well-settled  rule,  that 
tlie  property  of  the  husband  in  the  rights 
and  choses  in  action  of  the  wife  is  not 
absolute  and  unlimited.  Gassett  v.  Grout, 
4  Met.  486.  The  husband  may  reduce 
the  wife's  choses  in  action  to  possession, 
and  assign  the  same  to  his  creditors  ;  but 
ordinarily  he  is  not  compellable  to  do  so, 
and  if  he  does  it,  and  they  require  the  aid 
of  a  court  of  justice,  it  will  not  be  granted 
unless  a  reasonable  provision  be  made  out 
of  it  for  the  wife."  Gray  v.  Bennett,  3 
Met.  522 ;  Mitford  v.  Mitford,  9  Vcs.  87  ; 
Jewson  V.  Moulson,  2  Atk.  420 ;  Gayner 
V.  Wilkinson,  Dickens,  491  ;  Saddington 
V.  Kinsman,  1  Bro.  C.  C.  44 ;  Van  Epps 
V.  Van  Deusen,  4  Paige,  64 ;  Pierce  v. 
Thornely,  2  Simons,  167  ;  Christian  on  the 
Bankrupt  Law,  270;  Hornsby  v.  Lee,  2 
Madd.  16;  Wooland  v.  Crowther,  12 
Vcs.  174;  Nash  v.  Nash,  2  Madd.  133; 
2  Story,  Eq.  Jur.  ch.  37,  §  14II  a  seq.  ;  1 
Fonbl.'  Eq.  B.  1 ,  ch.  4,  §  24  ;  Forrest  u. 
Warrington,  2  Desaus.  254 ;  Thomas  r 
Kclsoe,  7  T.  B.  Mon.  523;  Riijley 
Wood,  2  Simons,  165;  Ex  parte  Beres- 
ford,  1  Desaus.  268 ;  Forbes  v.  Phi|)ps, 
1  Eden,  502  ;  Gallego  v.  Gallego,  2  Brock, 
285  ;  Ryland  v.  Smith,  I  Mylne  &  C.  53  ; 
Poindexter u.  Blackburn,  1  Led.  Eq.  286; 
Snowhill  rA  Snowhill,  1  Green,  Ch.  30; 
Outcalt  V.  Van  Winkle,  id.  516;  Oglan- 
der  V.  Boston,  1  Vern.  396  ;  Milner  v. 
Milnes,  3  T.  R.  627 ;  Parsons  v.  Parsons, 
9  N.  H.  309 :  Hayward  v.  Havwanl,  20 
Pick.   517;    Page  h.  Estes,   19  id.  269; 
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All  the  money  in  the  insolvent's  hands,  or  in  deposit  at  any 
bank  or  elsewhere  for  him,  or  in  the  hands  of  any  agent  or 
attorney,  passes  at  once  to  the  assignee,  and  his  order  or  checiv 
for  it,  after  notice  as  assignee,  is  vaUd,  and  the  insolvent's  check 
is  not  valid.  (/) 


Holbrook  i'.  Waters,  id.  354  ;  Wheeler  v. 
Bowen,  20  id.  563.  See  the  remarks  of 
67/aw,  C.  J.,  in  Davis  r.  Newton,  6  Met. 
537,  defining  tlie  extent  of  the  doctrine  of 
the  last  two  cases.  Miles  r.  Williams,  1 
P.  Wms.  249 ;  Bo.svil  v.  Brander,  id. 
458  ;  Mitchell  v.  Hughes,  6  Bing.  689. 
On  the  conflict  of  opinion  in  the  earlier 
and  later  English  cases,  as  to  the  effect  of 
assignment,  see  the  note  to  p.  119  of  the 
second  volnme  of  Kent's  Commentaries, 
8th  ed.,  and  the  following  additional  cases  ; 
Chandos  r.  Talbot,  2  P.  Wms.  bOl  ; 
Hawkyns  !•.  OInn,  2  Atk.  549  ;  Bates  o. 
Dandy,  id.  2U7 ;  I-lornsby  v,  Lee,  above 
cited  ;  Purdew  r.  Jarkson,  1  Russell,  70  ; 
Honner  !■.  Morton  3  id.  65  ;  Wright  v. 
Morley,  U  Ves.  12;  KllLson  o.  Elwin, 
13  Simons,  -iOS  ;  Elliott  v.  Cordell,  5 
Madd.  149  ;  Stanton  v.  Hall,  2  Kuss.  & 
M.  175;  Tidd  r.  Lister,  10  Hare,  140, 
17  Eng.  L.  &  Eq.  567  ;  Shaw  v.  Mitchell, 
5  Law  Reporter,  45.3.  The  right  in 
equity  of  the  wife  to  a  provision  out  of  her 
choses  in  action,  when  the  assignee  asks  the 
aid  of  equity  to  aid  him  in  enforcing  his 
remedies,  seems  clearly  settled  at  this  day. 
In  addition  to  the  cases  above  cited,  the 
doctrine  will  be  found  elaborately  and 
clearly  set  forth  in  2  Kent's  Commenta- 
ries, pp.  121,  ct  scq.,  where  numerous  au- 
thorities on  the  point  are  examined. 

(/)  This  seems  necessarily  to  follow 
from  the  cases  already  cited,  showing  that 
all  the  properf;/  of  the  bankrupt  is,  by  the 
decree  in  bankruptcy,  transferred  to  the 
assignees.  Hill  v.  Smith,  12  M.  &  W. 
618.  In  ail  ^ueh  cases,  the  simple  test 
question  would  seem  to  be,  "  Can  the 
money  in  whosesoever  hands  it  may  be, 
be  clearly  recognized  as  the  bankrupt's  1" 
Goc'frey  v.  Farm,  3  P.  Wms.  185;  Ex 
partti  Kowton,  17  Ves.  4^6;  Ex  parte 
Sollers,  18  id.  229.  In  Scott  ?;  Surman, 
Willes,  400,  it  was  held,  that  if  goods  be 
consigned  to  a  factor  for  sale,  and  he  sell 
and  receive  the  money  before  hi.s  bank- 
ruptcy, and  do  not  purchase  with  it  any 
specilic  thing,  capable  of  being  distin- 
guished from  the  rest  of  his  property,  the 
consignors  cannot  recover  the  whole  money 
from  the  assignees,  but  must  come  in  un- 
der the  commission.     But  that  if  the  goods 


remain  in  specie  in  the  factor's  hands  at 
the  time  of  the  bankruptcy,  the  consignors 
may  recover  the  goods  in  trover  from  the 
assignees.  Or  if  a  factor  sell  goods  for 
his  principal,  and  become  bankrupt  before 
jiayment,  and  his  assignees  afterwards  re- 
ceive the  money  for  them,  the  principal 
may  recover  it  from  them  in  an  action  for 
money  had  and  received.  The  court,  with 
regard  to  the  particular  facts  before  them, 
held,  that  the  money  which  had  been  re- 
ceived by  the  factor  in  payment  for  goods 
sold,  could  not  be  recovered  in  full,  be- 
cause here  it  could  not  be  distinguished 
from  other  money  of  the  bankrupt  factor. 
Money  has  no  eax-mark,  and  therefore 
cannot  be  followed.  Il7//es,  C.  J.,  im 
this  case.  But  in  the  modern  practice  of 
factors,  where  money  is  deposited  to  the 
particular  account  oi"  each  consignor,  it  is 
conceived  that  such  money  may  well  be 
held  to  possess  an  earmark.  And  to  the 
same  point  are  Burdctt  v.  Willctt,  2  Vern. 
638  ;  Tooke  v.  HoUingworth,  5  T.  R.  215. 
Lord  Keiiyon,  C.  J. ;  "If  goods  be  sent  to 
a  factor  to  be  disposed  of,  who  afterwards 
becomes  a  bankrupt,  and  the  goods  remain 
distinguishable  from  the  rest  of  his  prop- 
erty the  principal  may  recover  the  goods 
in  specie,  and  is  not  driven  to  the  neces- 
sity of  proving  his  debt  under  the  commis- 
sion of  bankrupt.  N.iy,  if  the  goods  bo 
sold,  and  reduced  to  money,  provided  that 
money  be  in  separate  bags,  and  distin- 
guishable from  the  factor's  other  property, 
the  law  is  the  same."  Hall  v.  Boardman, 
14  N.  H.  38  ;  Price  v.  Ralston,  2  Dall. 
60  ;  Taylor  v.  Plumer,  3  U.  &  S.  562  ; 
Denston  v.  Perkins,  2  Pick.  86  ;  Ches- 
tci-field  Manuf.  Co.  v.  Delion,  5  id.  7  ; 
Scrimshire  /;.  Aldcrton,  2  Stra.  1182.  So 
in  the  ease  of  an  executor,  —  Howard  v. 
Jemmett,  3  Burr.  1369,  note.  Lord 
Mansjitld  said;  If  an  executor  be( omes 
bankrupt,  the  commissioners  cannot  seize 
the  specific  effects  of  his  testator,  not  even  in 
vionf'i/  which  specijicalli/  can  be  distinguished 
and.  ascertained  to  belong  to  such  testator, 
and  not  to  the  bankrupt  himself.  Ex  parte 
Chion,  cited  s«/>ra.  And  where  the  bank- 
rupt's wife  is  an  executrix,  the  property 
shall  be  preseiwed  entire  to  the  testator's  rep- 
resentatives.    Yiner  v.  Cadell,  3  Esp.  88. 
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So  the  assignee  claims  all  debts;  and  if  there  be  mntual 
accounts  or  claims  between  the  insolvent  and  another,  the  as- 
signee takes  only  the  balance  due  the  insolvent,  with  full  right 
of  set-ofF  in  the  creditor,  (g-)  If  the  other  party  has  a  right  as 
against  the  insolvent  to  retain  the  whole  and  settle  the  whole 
account,  until  a  final  balance  is  struck,  he  would  have  the  same 
right  as  against  the  assignee.  Thus,  if  a  member  of  a  partner- 
ship became  insolvent,  his  interest  in  the  property  of  the  firm 
would  pass  to  his  assignee,  subject  to  the  rights  of  the  other 
partners,  much  as  it  would  by  attachment  or  levy,  as  has  been 
described  in  our  chapter  on  partnership.  (A) 


{(j)  It  is  an  error  to  fsuppose,  as  has 
sometimes  been  supposed,  tliat  the  right  of 
set-off,  or  the  law  of  mutual  credits  in 
bankruptcy,  originated  in  statute  provis- 
ions. It  had  been  adopted  by  the  courts 
of  law,  without  any  legislative  interfer- 
ence. They  permitted  a  creditor  to  set 
off  his  debts  against  the  bankrupt  debtor, 
and  pay  over  to  the  assignees,  or  prove  for 
the  balance,  as  the  adjustment  of  accounts 
might  require.  Anonymous,  1  Mod.  215; 
Chapman  v.  Derby,  2  Vern.  U7  ;  1  Christ. 
Bankrupt  Law,  '279-499  ;  1  Gooding, 
Bankrupt  Law,  1 90  ;  and  later  cases  cited 
below,  recognize  this  right  as  existing  at 
the  common  law.  The  first  English  statute 
which  alluded  to  this  right  was  the  4  and  5 
Anne,  c.  17.  The  operation  of  this  statute 
was  continued  by  7  Anne,  c.  25,  ^  4.  This 
last  statute  was  roenacted  by  5  Geo.  1 ,  r.  24, 
which  was  restricted  in  point  of  time,  and 
after  its  expiration  still  more  effectual  pro- 
vision was  made  on  the  subject  of  mutual 
debts  and  credits,  in  that  of  5  Geo.  2,  c. 
30.  Further  provision  was  added  in  46 
Geo.  3,  and  these  statutes  form  the  basis 
of  the  ^English  statutes  of  the  present  day, 
relating  to  this  matter.  From  the  Eng- 
lish, this  doctrine  has  been  introduced  into 
the  American  bankrupt  law.  The  cases 
on  this  subject  are  very  numerous.  Mar(y 
of  them  will  be  found  collected  and  ex- 
amined in  1  Deacon  on  the  Law  of  Bank- 
ruptcy, 698,  et  seq.  We  cite  those  cases 
whicli  seem  most  clearly  to  set  forth  the 
doctrine.  The  opinion  of  Tindal,  C.  J., 
in  Gibson  v.  Bell,  1  Bing.  N.  c.  743.  In 
Ex  parte  Deeze,  1  Atk.  228,  Lord  Hard- 
wkke  said  :  "  Notwithstanding  the  rules 
of  law  as  to  bankrupts  reduce  liU  creditors 
to  an  equality,  yet  it  is  hard  when  a  man 
has  a  debt  due  from  a  bankrupt,  and  has 
At  the  same  time  goods  of  the  bankrupt  iu 


his  hands,  which  cannot  be  got  from  him 
without  the  assistance  of  law  or  equity, 
that  the  assignee  should  talce  them  from 
him  without  satisfying  the  whole  debt, 
and  therefore  the  claim  in  the  statute  re- 
lating to  mutual  credit  has  received  a  very 
liberal  construction  ;  and  then  there  have 
been  many  casus,  which  tliat  clause  has 
been  extended  to,  whore  an  action  of  ac- 
count would  not  lie,  nor  could  the  Court 
of  Chancery  upon  a  bill  decree  on  ac- 
count." Murrav  v.  Riggs,  15  Jolms.  571 ; 
Bize  V.  Dickaso'n,  1  T.  R,  285 ;  Smith  v. 
Hodson,  4  id.  211;  Tucker  v.  Oxloy,  5 
Cranch,  34 ;  Ex  parte  Prescot,  I  Atk. 
230  ;  Brown  ;;.  Cuming,  2  Caincs,  33,  and 
reporter's  note  ;  Bigelow  v.  Folger,  2  IVIet. 
255;  Bolland  v.  Nasli,  8  B.  &  C.  105; 
Boyd  V.  Mangles,  16  M.  &  W.  337; 
Marks  <,-.  Barker,  1  Wash.  C.  C.  178; 
Demmon  v.  Boylston  Bank,  5  Cash.  194, 
and  cases  cited ;  Sarratt  v.  Austin,  4 
Taunt.  199;  Humphries  v.  Blight's  as- 
signees, 4  Dall.  370  ;  Bemis  o.  8mith,  10 
Met.  194  ;  Hewison  o.  Guthrie,  3  Scott, 
298  ;  Russell  v.  Bell,  1  Dowl.  N.  s.  107; 
Hulme  V.  Muggleston,  3  M.  &  W.  30; 
Young  V.  Bank  of  Bengal,  1  Deacon,  622 ; 
Rose  V.  Hart,  8  Taunt.  499.  See  the 
learned  note  on  this  case,  2  Smith's  L.  C. 
172,  wherein  the  cases  upon  this  point  are 
collected  and  discussed ;  Rose  v.  Sims,  1 
B.  &  Ad.  521  ;  Abbott  v.  Hicks,  7  Scott, 
715;  Groom  v.  West,  8  A.  &  E.  758; 
Tamplin  v.  Diggins,  2  Camp.  312;  Rid- 
out  V.  Brough,  Cowp.  133.  The  debts 
must  be  due  in  the  same  right;  Forster  v~ 
Wilson,  12  M.  &  W.  191  ;  Ex  parte  Blag- 
den,  2  Rose,  249  ;  Yates  v.  Sherrington,  1 1 
M.  &  W.  42,  12  id.  855  ;  Belcher  v.  Lloyd, 
10  Bing.  310. 

(h)  Note  (z),  sect.  14  of  the  chapter  on 
Partnership  ;  note  (v),  p.  468,  sect.  6,  of 
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In  one  respect  an  assignee  acquires  rights  which  an  insol- 
vent himself  does  not  possess.  For  if  the  insolvent  has  fraudu- 
lently conveyed  any  property,  real  or  personal,  although  he 
would  not  be  able  to  defeat  the  operation  of  his  own  fraud  and 
recover  the  property  for  his  own  benefit,  the  assignee  may  cer- 
tainly do   that   for  the  benefit  of  the   creditors,  (i)     Difficult 


the  present  chapter,  that  all  Hens  and  equi- 
ties which  would  avail  against  the  bank- 
rupt will  be  good  against  his  assignees. 
In  Collver  on  Partnership  (Perkins' ed.), 
§111  and  pafisfm  ;  Gow  on  l-'artncrship, 
ch.  5,  §  3,  p.  256-348,  3d  ed.  ;  Watson 
on  Partnership,  ch.  f>,  p.  243-3.')6,  2d 
ed.  ;  1  Montagu  on  Partn.  B.  2,  ch. 
7,  p.  226-233,  Am.  ed.  ;  Cooke  on 
Bankrupt  Law  ;  Christian  on  Bankrupt- 
cy ;  Deacon  on  Bankruptcy ;  Montagu 
&  Ayrton  on  Bankrupcy.  Under  the 
head  of  Partnership,  the  right  of  partners 
in  case  of  insolvency  of  one  of  their  num- 
ber is  fully  discussed.  The  general  doc- 
trine on  this  subject  is  set  forth  by  Lord 
Chief  Justice  Ei/i-e,  delivering  the  opinion 
of  the  court  in  Bolton  v.  Puller,  1  B.  & 
P.  .539  :  '*  Bankruptcy,  when  it  intervenes, 
may  very  much  change  the  situation  of 
these  parties.  Mr.  Justice  Heath  suggest- 
ed this  consideration  at  the  close  of  the 
first  argument.  It  is  a  very  important 
consideration.  If  all  become  bankrupts, 
all  the  joint  and  all  the  separate  property 
will  vest  in  the  assignees,  whether  the 
commissions  are  joint  or  several.  If  a 
separate  commission  issue  against  one 
partner,  his  assignees  will  take  all  his  sep- 
arate property,  and  all  his  interest  in  the 
joint  property.  If  a  joint  commission 
issues  against  all,  the  assignees  will  take 
all  the  joint  property  and  all  the  separate 
property  of  each  individual  partner.  In 
the  distribution  to  creditors,  a  rule  of  con- 
venience has  been  adopted.  To  under- 
stand it,  we  should  see  what  the  rights  of 
creditors  were  as  to  execution  for  their 
debts  before  bankruptcy.  A  separate 
creditor  might  take  at  his  election  the 
separate  estate  of  his  debtor,  or  his  debt- 
or's share  of  the  joint  estate,  or  both,  if 
necessary.  A  joint  creditor  might  take 
the  whole  joint  estate,  or  the  whole  sepa- 
rate estate  of  any  one  partner.  But  the 
rule  of  convenience  which  has  been  adopt- 
ed, restrains  the  separate  creditor  from 
resorting  in  the  first  instance  to  his  debt- 
or's share  of  the  joint  property,  and  also 
restrains  a  joint  creditor  from  resortinf?  in 


the  first  instance  to  the  separate  property 
of  his  debtor.  Bankruptcy  has  been 
called  a  statute  execution,  but  if  it  has 
any  analogy  to  an  execution,  it  is  certainly 
very  much  modified,  and,  as  I  take  it,  by 
the  authority  of  the  Chancellor,  who  is  to 
take  order  for  the  distribution  of  the 
effects  of  a  bankrupt.  Under  the  rule, 
the  separate  creditors  have  a  right  to  be 
satisfied  for  their  debts  out  of  the  separate 
property,  in  preference  to  the  joint  credi- 
tors. But  what  shall  be  deemed  sepa- 
rate pro])erty,  or  what  effijct  the  claims  of 
third  persons  upon  that  which,  as  between 
one  partner  and  the  partnership,  would  be 
separate  property,  are  questions  which 
neither  bankruptcy  nor  the  rule  of  distri- 
butions seems  to  touch.  The  assignees 
stand  but  in  the  place  of  the  bankrupt,  and 
take  the  effects  subject  to  every  legal  and 
equitable  claim  upon  those  effects." 

(/)  The  rule,  that  the  assignees  fake 
subject  to  all  equities  which  attach  to  the 
claim  when  in  the  hands  of  the  bankrupt, 
meets,  like  all  other  general  rnles,  with  an 
exception  in  cases  of  fraud.  Mitchell  u. 
Winslow,  2  Story,  630  ;  Graham  v.  Chap- 
man, 12  C.  B.  8.^,  11  Eng.  L.  &  Eq.  498; 
Newton  v.  Chantler,  7  East,  138  ;  Butcher 
V.  Easto,  Doug.  295 ;  Metcalf  v.  Scholey, 
2  N.  K.  462;  Scott  v.  Scholey,  S  East, 
467  ;  Worsley  v.  De  Mattos,  1  Burr.  467  ; 
Wilson  V.  Day,  2  id.  827  ;  Siebert  v. 
Spooncr,  1  M.  &  W.  714;  Balme  v.  Hat- 
ton,  2  Younge  &  J.  101  ;  Baxter  v. 
Pritcbard,  3  Nev.  &  Man.  638 ;  Robert- 
son V.  Liddell,  9  East,  487 ;  Ex  parte 
Btjurnc,  16  Vcs.  148.  The  case  of  Stew- 
art V.  Moody,  1  Cromp.,  M.  &  R.  777,  was 
an  action  of  trover  by  the  assignees  of 
one  Grinsdale,  a  bankrupt,  for  certain 
furniture  and  goods,  the  property  of  the 
bankrupt.  The  defendants  justified  under 
an  indenture  of  assignment,  whereby 
Grinsdale  had  assigned  all  his  property  to 
the  defendants,  in  trust,  to  pay  off'  a  mort- 
gage, and  afterwards  to  discharge  and  pay 
all  his  just  debts ;  it  was  further  alleged 
that  said  Grinsdale  was  a  trader ;  that  he 
was  in  embarrassed  circumstances  at  the 
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questions  of  fact,  rather  than  of  law,  sometimes  arise  as  to  what 
is  fraud  in  this  sense.  Most,  if  not  all,  of  the  statutes  in  States 
prohibiting  preference,  in  different  ways  provide  for  this  case  ; 
and  although  the  language  is  very  various,  the  general  purpose 
is  the  same.  It  is,  to  make  void  any  transfers,  whether  outright 
or  by  way  of  mortgage  or  pledge,  which  were  intended  to  give 
any  creditor  an  advantage  over  any  others.  The  transfer  must 
be  made,  therefore,  when  the  transferrer  was  either  insolvent,  or 
contemplated  insolvency,  {j)     A  transfer  is  in  contemplation 


time  lie  executed  the  assignment,  and  tliat 
it  was  fraudulently  executed  by  tlie  said 
Grinsdale.  The  rejoinder  to  the  replica- 
tion denied  that  the  bankrupt  executed 
the  deed  fraudulently,  and  with  intent  to 
defeat  or  delay  his  creditors.  Parke, 
Baron,  said :  "  It  has  been  clearly  settled, 
that  if  the  necessary  consequences  of  a 
man's  act  is  to  delay  his  creditors,  he 
must  be  taken  to  intend  it.  When  a  man 
assigns  all  his  property,  and  puts  it  into 
a  different  coarse  of  distribution  fi'om 
what  the  bankrupt  laws  direct,  he  commits 
an  act  of  bankruptcy.  This  deed,  being 
an  assignment  by  Grinsdale  of  all  his 
property,  is,  therefore,  clearly  an  act  of 
bankruptcy."  A  rule  to  set  aside  the  ver- 
dict for  the  plaintiffs  was  therefore  refused. 
Chase  o.  Goble,  2  Man.  &  G.  930  ; 
Hooper  v.  Smith,  1  W.  Bl.  441.  Lord 
Mansfield  in  this  case  said  :  "  If  a  man 
makes  over  so  much  of  his  stock  in  trade 
as  to  disable  himself  from  being  a  trader, 
this  would  be  fraudulent.     It  would  be,  as 

1  said  in  Compton  v.  Bedford  ( Hil.  Vac. 

2  Geo.  3),  an  assignment  of  his  solvency. 
An  assignment  of  all  his  household  goods 
would  be  the  same,  for  a  man  cannot  go 
on  without  them.''  Hassel  c  Simpson, 
1  Bro.  C.  0.  99  ;  Tappenden  v.  Burgess, 
4  East,  230  ;  1  Cooke,  B.  L.  110  (2d  ed)  ; 
Hai-man  v.  Fisher,  Cowp.  117;  Dutton 
V.  MoiTison,  17  Ves.  193,  1  Rose,  213  ; 
Gorham  v.  Stearns,  1  Met.  366  ;  Fidgeon 
I).  Sharpe,  5  Taunt.  539  ;  Carr  r.  Burdiss, 
1  Cromp.,  M.  &  R.  443 ;  Newnham  v. 
Stevenson,  10  C.  B.  713,  3  Eng.  L.  & 
Eq.  .512.  In  this  case  it  was  held,  that 
the  right  of  avoiding  such  frnudulent 
transfer  was  in  the  assignees  alone,  and 
that  if  they  did  not  choose  to  interfere, 
a  third  party  had  no  right  to  intervene, 
and  the  right  of  the  grantee  of  the  bank- 
rupt might  be  vindicated  by  an  action 
against  such  interfering  third  party.  Wedge 


V.  Newlyn,  4  B.  &  Ad.  831 ;  Pulling  v. 
Tucker,  4  B.  &  Aid.  382;  Arnold  «. 
Maynard,  2  Story,  349  ;  Steene  v.  Ayles- 
worth,  18  Conn.  244;  Rose  v.  Haycock, 
1  A.  &  E.  460  ;  Thompson,  J.,  in  Wakeman 
V.  Hoyt,  5  Law  Reporter,  309  ;  Butler  v. 
Hildreth,  5  Met.  49. 

(j)  The  nature  of  the  fraud,  in  trans- 
fers of  this  character,  is  stated,  in  addition 
to  the  above  cases,  by  Lord  Tenterden,  in 
Cook  V.  Caldecott,  Moody  &  M.  525 : 
"All  other  proof  of  any  act  of  bankruptcy 
previous  to  the  sales  in  question  having 
failed,  the  only  question  is,  whether  the 
transactions  in  themselves,  or  either  of 
them,  are  to  be  considered  as  acts  of  bank- 
ruptcy, within  the  6  G.  4,  c.  16,  s.  3.  The 
words  of  the  clause  are  '  fj'audulent  gift, 
delivery,  or  transfer,'  the  word  '  fraudu- 
lent '  of  course  applying  to  each  of  those 
which  follow  it.  Now,  the  sale  is  a 
'  transfer,'  and  therefore  may  come  within 
the  provisions  of  the  statute  as  a  '  fraud- 
ulent transfer.'  But  though  it  may  do 
so,  it  is  not,  from  its  natme,  a  trans- 
action exposed  to  the  same  suspicion  as 
some  of  those  which  would  be  compre- 
hended under  the  former  words  ;  and  I 
think  that  a  sale  cannot  in  reason  be  held 
to  be  a  fraudulent  transfer,  unless  it  takes 
place  under  such  circumstances  that  the 
buyer,  as  a  man  of  business  and  under- 
standing, ought  to  suspect  and  believe 
that  the  seller  means  by  it  to  get  money 
for  himself  in  fraud  of  his  creditors,  and 
that  the  sale  is  made  for  that  purpose. 
The  question,  therefore,  for  the  jury  is, 
whether  they  think  that  the  defendant,  as 
a  man  of  business,  ought  to  have  known 
that  Down  must  have  effected  these 
sales,  or  either  of  them,  for  the  purpose 
of  putting  the  proceeds  in  his  own  pocket, 
and  defrauding  his  creditors  f  If  so, 
the  verdict  should  be  for  the  plaintiffs, 
for  all  goods  comprised  in  that  transac- 
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of  insolvency,  as  well  where  the  insolvency  exists  as  where  it 
is  anticipated,  {k)  So,  if  anj'  transfer  was  made  to  benefit  the 
insolvent  himself  illegally,  it  would  be  voidable  by  the  assignee. 
And,  in  general,  the  assignee  would  not  be  barred  from  procur- 
ing any  property  of  the  insolvent,  by  his  act,  if  it  were  fraudu- 
lent, or  against  the  statute  of  insolvency,  or  the  general  statute 
of  Elizabeth,  or  common  law.  {I) 

Ships,  in  the  port  where  the  insolvent  resides,  pass  to  the  as- 
signee like  other  chattels,  (ni)  If,  however,  they  are  at  sea,  the 
effect  of  insolvency  may  not  be  certain.  We  should  say,  how- 
ever, that  the  general  rules  respecting  the  transfer  of  this  prop- 
erty, by  which  an  inchoate  title  is  given  by  the  bill  of  sale, 


tion,  or  delh-ered  subsequently  to  it." 
The  meaning  of  tlie  clause  "  in  contem- 
plation of  bankruptcy,"  which  occurs  in 
nearly  all  the  statutes,  has  been  the  sub- 
ject of  judicial  discussion.  In  Arnold  v. 
Maynard,  2  Story,  349,  it  was  held  by 
Judge  Slorji  that  the  clause  does  not  neces- 
sarily mean  in  contemplation  of  his  being 
declared  a  bankrupt  within  the  statute, 
but  in  contemplation  of  his  actually  stop- 
ping his  business,  because  of  his  insol- 
vency and  incapacity  to  carry  it  on.  In 
this  case  the  English  authorities  are  re- 
viewed, and  the  conclusion  reached  is, 
that  if,  when  the  party  "  is  deeply  involved 
in  debt,  and  intending  to  fail  and  break 
up  his  whole  business  at  once,  he  makes  a 
conveyance  to  a  particular  creditor  to  give 
him  a  preference  over  all  the  rest,  it  seems 
to  me  inresistible  evidence  that  he  does 
the  act  in  contemplation  of  bankruptcy. 
I  do  not  think  that  it  is  necessary  for  this 
purpose  that  he  should  contemplate  the 
conveyance  as  an  act  of  bankruptcy,  or 
that  he  should  make  it  ^vith  a  present  and 
immediate  intention  to  take  the  benefit  of 
that  statute.  And  in  8  Met.  385,  Jones 
V.  Rowland,  it  was  held,  that  though  in- 
solvency in  fact  exists,  yet  if  the  debtor 
honestly  believes  he  shall  be  able  to  go  on 
in  his  business,  and  with  such  belief  pays 
a  just  debt,  without  design  to  give  a  pref- 
erence, such  payment  is  not  fraudulent, 
though  baukruptcy  subsequently  ensue." 
And  the  same  doctrine  was  held  in  the 
District  Court  of  Vermont,  by  Prentiss, 
J.,  6  Law  Reporter,  261.  See  also  the 
language  of  Glhhs,  C.  J.,  in  Fidgeon 
V.  Sharpe,  above  cited  ;  of  Dewey,  J.,  in 
Gorham  v.  Stearns ;  of  Lord  Mansjield, 


in  Hassels  v.  Simpson,  Doug.  89,  in 
notes  ;  and  Lord  E/Jenborough,  in  Newton 
V.  Chantler;  Flook  v.  Jones,  4  Bing.  20; 
Poland  i;.  Glyu,  id.  22,  a.  ;  Ridley  v. 
Gyde,  9  id.  349  ;  Morgan  u.  Brundett,  5 
B.  &  Ad.  289 ;  Abbott  t'.  Burbage,  2 
Bing.  N.  0.  444  ;  Hartshorn  v.  Slodden, 
2  B'.  &  P.  582  ;  Gibbins  i'.  Phillips,  7  B. 
&  C.  529  ;  Atkinson  o.  Brindall,  2  Bing. 
N.  c.  225  ;  Belcher  o.  Prittie,  10  id.  408. 
But  confession  of  a  judgment  is  valid,  in 
view  of  this  provision,  if  it  be  not  volun- 
tary, but  the  effect  of  measures  taken  by 
the  creditor,  or  in  his  power  to  take. 
Haldeman  !•.  Michael,  6  Watts  &  S.  128. 
Though  the  confession  be  but  ten  days 
before  the  filing  of  the  petition.  Taylor 
V.  Whitthorn,  5  Humph.  340.  And  se- 
curity given  to  a  creditor  in  contempla- 
tion of  bankruptcy,  with  a  view  to  prefer, 
is  not  void  if  the  act  be  not  strictly  volun- 
tax-y.  Phoenix  v.  Assignees  of  Ingrahara, 
5  Johns.  412 ;  M'Meehen's  Lessee  v. 
Grundy,  3  Harris  &  J.  185.  As  to  the 
effect  of  a  discharge  obtained  after  such 
transfer,  in  contemplation  of  bankruptcy, 
see  Brei'eton  v.  Hull,  1  Denio,  75  ;  Beelc- 
man  v.  Wilson,  9  Met.  434. 

[k]  Robinson  v.  Bank  of  Attica,  21  N. 
Y.  (7  Smith),  406. 

(/)  See  the  cases  cited  in  the  notes  (i) 
and  (_;').  Certain  statute  provisions  re- 
lating to  and  governing  this  matter  of 
fraudulent  conveyances,  with  judicial  con- 
struction thereon,  will  be  found  consid- 
ered infra,  under  "  Question  of  time." 

(m)  This  would  seem  clearly  to  follow, 
from  the  cases  already  cited  on  the  sub- 
ject of  the  transfer  of  personal  ]n-operty 
in  possession,  which  see. 
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which  is  completed  by  actual  possession,  without  laches,  would 
apply  here.  If  we  suppose  a  ship-owner  transfers  his  ship  at 
sea  by  a  bill  of  sale,  in  good  faith,  and  afterwards  becomes  in- 
solvent, his  assignee  takes  only  a  right  to  get  possession  of  the 
ship,  or  a  property  in  it,  if  he  can  do  so,  before  the  former  trans- 
ferree,  and  without  any  laches  on  the  part  of  that  transferree.  (n) 
Bills  of  lading  are  so  far  negotiable  instruments,  that  a 
transfer  and  delivery  of  them  in  good  faith,  vests  in  the  ti-ans- 
ferree  the  property  not  only  in  the  bills,  but  in  the  property,  as 
if  by  a  constructive  delivery,  (o)  Hence,  if  the  bills  are  in 
the  hands  of  the  insolvent,  they  pass  to  the  assignee.  But  if 
they  have  been  transferred  by  him  without  fraud,  the  assignee 
cannot  hold  the  goods,  even  if  on  arrival  they  are  delivered  to 
him,  for  they  became,  by  the  transfer,  the  property  of  the  trans- 
ferree. (p)     So,  if  the  bills  were  sent  to  a  consignee,  as  factor, 


(n)  A  leading  case  upon  this  subject  is 
Mair  v.  Glennie,  4  M.  &  S.  240.  The 
facts  were,  briefly,  so  far  as  the  present 
subject  is  concerned,  that  one  Mair,  by 
executing  a  bill  of  sale  of  the  ship  Navi- 
gator and  cargo,  then  at  sea,  and  deliver- 
ing it  to  Sharpe  &  Co.,  together  with  a 
policy  of  insurance  upon  the  ship  and 
cargo,  and  indorsing  the  bill  of  lading, 
transferred  said  ship  and  cargo  to  Sharpe 
&  Co  as  a  security  for  money  borrowed. 
Sharpe  &  Co.  neglected,  upon  the  ship's 
return  and  notice  thereof,  to  take  posses- 
sion, or  to  do  any  act  notifying  the  trans- 
fer of  the  property  to  them.  Soon  after 
the  ship's  return,  Mair  became  bankrupt ; 
and  it  was  held,  that  the  property  in  the 
ship  passed  to  his  assignees,  and  that  by 
the  neglect  of  Sharpe  &  Co.  to  take  pos- 
session after  the  arrival  of  the  ship,  their 
property  in  her  was  lost.  Atkinson  v. 
Maling,  2  T.  R.  462;  Joy  v.  Sears,  9 
Pick.  4 ;  Portland  Bank  o.  Stubbs,  6 
Mass.  422;  Lamb  v.  Durant,  12  id.  54; 
Brown  v.  Heathecote,  1  Atk.  160;  Ryall 
V.  RoUe,  1  Atk.  1 6.5 ;  Moss  v.  Cliarnock, 
2  East,  399 ;  RoUeston  v.  Hibbert,  3  T. 
R.  406  ;  RoUeston  v.  Smith,  4  id.  161. 

(o)  This  proposition  seems  also  neces- 
sarily to  follow  from  the  cases  already 
cited,  showing  that  all  property  and  riglits 
of  property  of  the  bankrupt  pass  to  his 
assignees.  And  see  Conard  v.  Atlantic 
Insurance  Co.  1  Pet.  386 ;  Lickbarrow 
V.  Mason,  2  T.  R.  63,  3  id.  683,  6  E.  21 ; 


Nathan  v.  Giles,  5  Taunt.  558  ;  Turner  ii. 
Trustees  of  the  Liverpool  Docks,  6  Exch. 
543,  6  Eng.  L.  &  Eq.  507 ;  Akerman  v. 
Humphery,  1  C.  &  P.  53. 

Ip)  The  leading  case  on  the  subject  of 
transfer  of  property  by  indorsement  of  a  bill 
of  lading,  is  l^^ickbarrow  v.  Mason,  above 
cited.  The  case  is  an  authority  for  saying, 
that  after  a  bond  fide  indorsement  by  the 
vendee  of  goods  to  a  third  party,  who  has 
no  notice  of  circumstances  of  suspicion,  the 
title  of  such  third  party  will  be  good,  not- 
withstanding any  such  subsequent  circum- 
stances, as  the  insolvency  of  the  vendee, 
and  the  assignment  of  his  property  forthe 
benefit  of  his  creditors.  Ashurst,  J.,  de- 
livering his  opinion  in  this  case,  when 
there  had  been  a  transfer  by  indorsement 
of  the  vendee,  and  subsequent  insolvency, 
said :  "  Now  in  this  case  the  goods  were 
transferred  by  the  authority  of  the  vendor, 
because  he  gave  the  vendee  a  power  to 
transfer  them ;  and  being  sold  by  his  au- 
thority the  property  is  altered.  And  I 
am  of  opinion,  that  this  right  of  the  as- 
signee could  not  be  divested  by  any  sub- 
sequent circumstances."  In  Wright  v. 
Campbell,  4  Burr.  2046,  Lord  Mansfield 
said  :  "  If  the  goods  be  bona  fide  sold  by 
the  factor  at  sea  (as  they  may  be  when  no 
other  delivery  can  be  given),  it  will  be 
good  notwithstanding  the  statute  21  Jao. 
1,  c.  19.  The  vendee  shall  hold  them  by 
virtue  of  the  bill  of  sale,  thoagli  no  actual 
possession  is  delivered,  and  the  owner  can 
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with  a  right  of  sale,  his  sale  and  transfer  of  the  bills  passes  the 
property,  if  no  notice  of  a  previous  transfer  by  insolvency 
reaches  the  factor  or  the  purchaser  before  such  transfer.  And 
if  it  reached  the  factor,  so  that  his  sale  was  fraudulent,  it  might 
be  doubted  whether  the  sale  would  be  void  against  an  insolvent 
purchaser.  If  the  biUs  of  lading  contain  on  their  face  qualifica- 
tions or  restrictions,  these  will  prevail,  (q) 

If  the  bankrupt  have  sent  forward  any  goods  to  buyers, 
whose  insolvency  would  give  the  bankrupt  a  right  to  stop  the 
goods  in  the  transit,  this  right  accrues  to  the  assignee,  who 
may  exercise  it  in  the  same  way  and  to  the  same  extent  and 
with  the  same  effect,  as  the  bankrupt  himself  could  have 
done,  (r) 


never  dispute  with  the  vendee,  because  the 
goods  were  sold  bond  fide  and  by  the 
owner's  own  authority/*  It  has  ah'cady 
appeared  that  the  assignee  in  bankruptcy 
stands  in  the  same  position  as  liis  bank- 
rupt, except  in  cases  of  fraud.  See  ante. 
In  Conard  v.  The  Atlantic  Insurance  Co. 
1  Pet.  386-44.5,  it  is  said  :  "By  the  well-. 
settled  principles  of  the  commercial  law, 
the  consignee  is  tlius  constituted  the  au- 
thorized agent  of  the  owner,  whoever  he 
may  be,  to  receive  the  goods,  and  by  his 
indorsement  of  the  bill  of  lading  to  a 
liond  fide  purchaser  for  a  valuable  consid- 
eration, witliout  notice  of  any  adverse  in- 
terests, tlie  latter  becomes,  as  against  all 
the  world,  the  owner  of  tlie  goods.  .  .  . 
Such  an  assignment  not  only  passes  the 
leg^l  title  as  against  his  (the  owner's) 
agents  and  factors,  but  also  against  his 
creditors,  in  favor  of  the  assignee.  Bul- 
h'T,  J.'s  leamed  opinion  in  Lickbarrow  o. 
Mason,  6  East,  21,  n.;  Abbott  on  Ship- 
ping, 471.  But  it  bccnis  that  nothing  less 
than  a  bona  fide  sale,  accompanied  by 
transfer  of  the  bill  of  lading,  will  so  far 
divest  the  consignee's  right,  that  bis  as- 
signees in  bankruptcy  will  take  no  intei'est 
in  the  goods.  Tlic  cases  above  cited  go 
no  further.  The  question  in  cases  of  this 
kind  must  be,  has  the  title  passed "!  It 
does  not  pass  by  delivery  merely  of  tlie 
bill  of  lading,  without  indorsement,  the 
same  being  in  the  hands  of  the  original 
consignee.  Tucker  i'.  Humphrey,  4  Bing. 
516,  1  Moore  &  P.  394,  Park,  J.,  s.  c. 
And  the  mere  delivery  of  a  shipping  note 
of  the  goods,  or  a  delivery  order  for  them, 
instead  of  a  bill  of  lading,  will  not  pass 


the  property  from  the  vendee.  Jenkyns  v. 
Usborne,  7"  Man.  &  G.  678  ;  Townley  v. 
Crump,  4  A.  &  E.  .58 ;  M'Ewan  v.  Smith,  2 
H.  L.  Cas.  309  ;  Akerman  v.  Humphery,  1 
C.  &  P.  53.  See  Hollingsworth  v.  Napier, 
3  Caines,  1 82  ;  Waltei-  v.  Ross,  2  Wash.  0. 
C.  283  ;  Ryberg  v.  Snell,  id.  403  ;  Carter 
V.  Willard,  19  Pick.  1  ;  Suydam  v.  Clark, 
2  Sandf.  133;  Withers  o.  Lvss,  4  Camp. 
237  ;  Bentall  v.  Burn,  3  B".  &  C.  423. 
See  Searle  o.  Keeves,  2  Esp.  598,  contra, 
which  must  be  considered  overruled  by 
subsequent  cases.  It  has,  however,  been 
held,  that  when  the  delivery  order  has 
been  lodged  with  the  wharfinger,  with  or 
even  without  a  transfer  on  his  books,  that 
this  will  operate  a  complete  divesting  of 
the  title  of  the  vendor,  and  the  wharfinger 
holds  for  the  purchaser's  account.  Har- 
man  v.  Anderson,  2  Camp.  243  ;  Tucker 
V.  Ruston,  2  C.  &  P.  86.  In  such  cases, 
it  is  clear  that  the  interest  in  the  goods 
cannot  pass  to  the  assignees  in  bankruptcy 
of  the  vendor. 

(ry)  The  cases  cited  in  the  preceding 
notes,  and  especially  Turner  v.  Trustees 
of  Liverpool  Docks,  6  E.xch.  543,  6  Eng. 
L.  &  Eq.  507  ;  Akerman  c.  Humphery, 
1  C.  &  P.  53  ;  Jenkyns  v.  Usborne,  7  Man. 
&  G.  67.5-678. 

(r)  Abbott  on  Shipping  (Perkins'  ed.), 
614;  Long  on  Sales.  And  see  the  chap- 
ter. Stoppage  in  Transitu,  vol.  1.  And, 
with  reference  to  the  effect  of  stoppage  on 
the  vendee's  transferable  property,  it  may 
be  stated  generally,  that  "  the  assignment 
of  the  commissioners  does  not  pass  any 
property  to  the  assignees  in  goods  03n- 
sigiied  to    the    bankrupt   \^hich   may  ba 
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Leases  in  England  are  sometimes  of  great  value,  as  they  run 
for  a  long  time  at  a  nominal  rent.  Leases  of  that  kind  exist  in 
this  country,  but  are  much  more  rare.  Here,  in  the  very  great 
majority  of  cases,  the  insolvent  -who  holds  any  property  as  lessee, 
pays  as  much  for  the  use  of  it  as  it  is  worth,  and  the  assignee 
would  gain  nothing  by  taking  the  lease.  He  has,  however,  al- 
ways the  right  to  do  this,  and  not  unfrequently  we  see  adver- 
tisements of  the  sale  of  such  interests  by  assignees.  But  the 
question  has  even  more  importance  here  than  in  England, 
whether  an  assignee  is  bound  to  take  a  lease  held  by  his  insol- 
vent, and  what  amounts  to  an  acceptance  by  an  assignee. 

We  have  aheady  considered  an  analogous  topic,  the  accept- 
ance of  a  devise  by  the  assignee,  (s)  A  lease  differs  from  a 
devise  materially,  in  that  the  lessee  always  pays  something, 
which  may  be  the  full  value  of  what  he  gets.  The  general 
principle,  that  a  grantee  may  be  presumed  to  accept,  which  cer- 
tainly conforms  to  the  fact,  is  far  more  applicable  to  a  devise 
than  to  a  lease.  Moreover,  an  assignee  is  not  a  grantee ;  we 
have  seen  that  even  the  name  assignee  is  inaccurate.  He  is  a 
trustee,  for  the  creditors  mainly,  but  in  some  respects  for  all  par- 
ties. And  if  the  question  is  answered  on  technical  grounds,  it 
may  be  said  that  at  common  law  a  lessee  has  no  estate,  and  is 
not  bound  to  rents  and  covenants,  until  entry.  But  on  more 
general  grounds,  the  assignee  must  be  considered  as  acquiring 
by  the  insolvency  only  a  right  to  take  the  lease ;  and  until  he 
makes  his  election,  the  lease  either  remains  in  the  insolvent,  or 
may  be  considered  in  abeyance.  If  the  assignee  elects  not  to 
take,  the  lease  remains  in  the  insolvent,  with  all  its  advantages 
and  aU  its  burdens,  and  free  from  all  claims  or  right  either  of 
the  assignee  or  of  the  creditors,  (t) 

stopped  in  transitu,  whether  such  goods  signment  by  commissioners  of  bankruptcy- 
are  consigned  to  the  banlirupt  himself,  or  is  the  execution  of  a  statutable  power, 
whetlicr  he  obtains  possession  of  them  in  given  to  thcra  for  a  particular  purpose, 
their  transit  to  the  hands  of  the  regular  namely,  the  payment  of  the  bankrupt's 
consignee."  Deacon  on  Bankruptcy,  449,  debts.  Nothing  passes  from  tliem,  for 
where  this  subject  is  elaborately  and  nothing  was  vested  in  tliem.  Whatever 
learnedly  discussed.  passes,  passes  by  force  of  the  statute,  and 

h)  See  ante,  note  {t)  to  the  section  on  for  tlie  purpose  of  effecting  tlie  object  of 

Assin-nees,  p.  467.  the  statute.     And  therefore,  the  assignees 

((fin    Copeland   v.    Stevens,    1   B.   &  of  a  bankrupt  are  not  bound  to  accept  a 

Aid.  593  Lord  Ellenborough  said  :  "An  as-  term  of  years  that  belonged  to  the  bank- 
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The  remark  may  be  made  generally,  that  whatever  does  not 
pass  to  the  assignee,  remains  in  the  bankrupt,  free  from  all 
claim,  (m) 

Assignees  may  take  possession  of  leasehold  property  in  many 
ways  ;  and  their  possession  may  be  implied  from  their  words  or 
acts.  If  they  actually  take  possession,  it  will  be  presumed  they 
do  so  under  their  title  as  assignees.  If  they  demand  and  receive 
rents  or  profits  or  other  advantages  from  the  leased  property, 
this  will  be  deemed,  generally,  a  taking  possession,  (v)  But 
the  mere  offering  the  lease  for  sale,  may  be  regarded  as  only  a 
justifiable  experiment  to  ascertain  whether  it  is  worth  any  thing, 


rapt,  subject  to  the  rents  and  covenants, 
for  the  object  of  the  statute  and  of  the 
assignment  being  the  payment  of  tlie 
banlvrupt's  debts,  and  t!ie  assignees  under 
the  commission  being  trustees  for  that 
purpose  ;  the  acceptance  of  a  term  which 
instead  of  furnishing  tlie  moans  of  such 
payment  would  diminish  the  fund  arising 
from  other  sources,  cannot  be  within  the 
scope  of  tlieir  trust  and  duty.  And  in 
tliis  respect,  such  a  term  differs  from  the 
debts  of  tiic  banlirupt,  and  his  unincum- 
bered effiicts  and  chattels."  The  court,  on 
examination,  come  to  the  further  conclu- 
sion, that  as  to  such  estates  tlie  effect  of 
the  commission  is  suspended  until  accept- 
ance. "  And  if  the  operation  of  the  deed 
of  assignment  be  suspended,  his  estate 
must  necessarily  remain  in  the  bankrupt 
during  the  period  of  suspension,  for  it 
cannot  be  in  abeyance  and  must  exist 
in  some  person.  And  the  respective  situ- 
ations of  the  bankrupt  and  tiio  assignees 
will  be  similar  to  those  of  a  lessor  and 
his  lessee  before  entry,"  —  the  assignees 
having  what  might  be  called  an  interesse 
tei-mini.  Bourdillon  v,  Dalton,  1  Pcake, 
N.  P.  2.38  ;  Turner  v.  Richardson,  7  East, 
3.35  ;  Wheeler  v.  Bramah,  3  Camp.  340  ; 
Ex  parte  Williams,  3  Mont.  &  A. 210;  Ex 
parte  Clunes,  1  Madd.  76;  Ex  /Jarte  Ban- 
bury, 7  Jur.  660 ;  Ex  parte  Vardy,  3 
Mont.,  D.  &  D.  340;  Ex  parte  Norton,  id. 
312. 

(m)  Smith  V.  Gordon,  6  Law  Reporter, 
313  ;  Webb  v.  Fox,  7  T.  R.  391  ;  Fowler 
u.  Down,  1  B.  &  P.  44  ;  Turner  v.  Rich- 
ardson, 7  East,  335.  The  case  of  Webb  v. 
Fox  was  an  action  of  trover  for  300  yards 
of  quilting.  Defendants  pleaded  notguilty, 
on  which  issue  was  joined  ;  and,  secondly, 
the  bankruptcy  of  the  plaintiff  before  the 


time  of  the  conversion  stated  in  the  decla- 
tion,  setting  forth  the  trading,  petitioning 
creditor's  debt,  bankruptcy,  commission, 
assignment,  &c.  Plaintiff  replied,  that  he 
became  possessed  of  the  goods  after  as- 
signment, and  was  so  possessed  without 
molestation,  &c.,  till  defendant  took  the 
said  goods,  &c.  Defendants  rejoined,  that 
plaintiff  had  not  obtained  his  certificate. 
Demurrer  to  the  rejoinder.  Ashiirsl,  J., 
said  :  "  I  take  the  general  rule  to  be,  that 
a  bankrupt  has  a  right  against  all  persons 
but  the  assignees  ;  here  a  lawful  posses- 
sion in  him  is  admitted,  and  that  is  suffi- 
cient for  wn'ongdoers."  In  Smith  v.  Gor- 
don, above  cited.  Ware,  J.,  said  :  "  If  the 
assignee  elects  not  to  take,  the  property 
remains  in  the  bankrupt,  and  no  one  has 
u  right  to  dispute  his  possession.  His 
possessory  title  is  good  against  all  the 
world  but  his  assignee." 

(«)  Where  the  assignees  took  posses- 
sion, they  were  held  to  have  made  their 
election,  although  the  personal  effects  of 
the  bankrupt  were  upon  the  premises,  and 
the  assignees  deli^'cred  up  the  key  im- 
mediately after  the  effects  were  sold. 
Hanson  v.  Stevenson,  1  B.  &  Aid,  303.  So 
when  the  assignees  took  upon  themselves 
the  management  and  direction  of  tha 
bankrupt's  farm.  Thomas  v.  Pemberton, 
7  Taunt.  206.  See  also,  Welch  v.  Myers, 
4  Camp.  368.  So  also,  where  the  as- 
signees of  a  termor  who  had  become  bank- 
rupt put  up  the  lease  for  sale,  and  sold  it, 
and  received  a  deposit  from  the  purchaser, 
it  was  held,  that  they  had  made  their  elec- 
tion and  were  liable  to  the  landlord  as  as- 
signees of  the  lease.  Hastings  v.  Wilson, 
Holt,  N.  P.  290,  and  see  the  cases  citfiii 
ante. 
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so  that  it  will  be  for  the  benefit  of  their  trust  that  they  should 
take  possession,  (w)  They  cannot  take  in  part,  and  reject  in 
part,  unless  what  seems  to  be  a  whole  is  in  fact  only  several 
wholes  put  together,  and  capable  of  severance. 

If  an  assignee  takes  a  leasehold  estate,  he  thereby  becomes 
liable  for  the  rent  and  covenants  during  the  whole  term,  (x) 


(to)  In  Turner  v.  Richardson,  7  East, 
335,  which  may  he  called  the  leading  case 
on  this  suhject,  the  facts  were,  l)riefly,  that 
the  assignees  of  a  bankrupt  advertised  the 
lease  of  certain  premises,  of  which  the 
bankrupt  was  lessee,  for  sale  by  auction 
(without  stating  themselves  to  be  own- 
ers or  possessed  thereof) ;  no  bidder  ap- 
peared ;  no  subsequent  possession  was 
taken  by  the  assignees.  After  solemn 
argument  the  court  delivered  their  opin- 
ions seriatim,  and  Grore,  J.,  said  :  "  They 
wore  to  consider  whether  it  were  for  the 
benefit  of  the  creditors  that  they  should 
take  to  the  property  or  waive  it.  On  the 
one  liand,  if  they  entered  and  were  possess- 
ed, they  became  liable  to  be  sued  upon 
the  bankrupt's  covenants  for  rent  and 
non-repair,  which  might  amount  to  more 
tlian  the  value  of  the  lease ;  on  the  other 
hand,  if  the  lease  were  valuable  and  they 
did  not  take  to  it,  the  creditors  would  have 
had  a  right  to  call  upon  them  for  neglect 
of  their  duty.  In  order,  therefore,  to  ascer- 
tain the  fact  of  the  value,  they  advertised 
the  property  for  sale,  without  stating  how- 
ever, that  it  was  in  their  possession  ;  it 
was  no  more  than  making  an  experiment 
whether  the  property  were  of  any  and 
what  value,  ...  it  is  plain,  from  the  evi- 
dence, that  finding  they  were  of  no  value, 
they  never  did  enter  into  possession  ;  the 
defendants  were  not  assenting  to  the  as- 
signment of  these  premises  to  them,"  and 
all  the  judges  were  agreed  in  this.  Wheeler 
V.  Bramah,  3  Camp.  340,  to  the  same 
point.  Mere  neglect  to  deliver  up  tlie 
premises  will  not  be  held  an  election  to 
take.  Wheeler  y.  Bramah,  above  cited, 
Canaan  v.  Hartley,  14  Jurist,  .577,  or  pay- 
ing rent  for  the  purpose  of  avoiding  a  dis- 
tress, id.  Eeleasing  an  under-tenant  even, 
will  not  be  deemed  an  election  to  accept. 
Hill  !'.  Dobie,  8  Taunt.  325,  2  J.  B. 
Moore,  342.  See  also,  Lindsay  v.  Lim- 
bert,  12  J.  B.  Moore,  209;  Gibson  v. 
Courthorpe,  1  Dow.  &  R.  205 ;  Fage  v. 
Godden,  2  Stark.  309 ;  Thomas  ■;.  Pem- 
berton,  7  Taunt.  206. 

(x)  This  doctrine  is  laid  down  in  the 


cases  already  cited.  Ansell  v.  Robscn,  2 
Cromp.  &  J.  610,  was  an  action  against 
assignees  of  a  bankrupt  for  rent ;  on  the 
trial  it  appeared  that  the  bankrupt  was  a 
coachmaker,  and  at  the  time  of  the  bank- 
ruptcy had  numerous  coaches  let  on  hire, 
under  contract.  The  assignees  entered 
upon  the  premises  to  keep  the  coaches  in 
repair,  in  pursuance  of  the  bankrupt's  con- 
tracts. In  August,  the  bankrupt's  effects 
were  sold,  and  the  key  of  the  premises  de- 
livered to  the  bankrupt,  but  the  assignees 
paid  the  rent  up  to  Michaelmas  following. 
It  was  sought,  in  this  action,  to  recover 
rent  for  the  quarter  ending  at  Christmas 
following.  Lord  Lyndhurst  said  :  "  If  as- 
signees go  on  the  premises  for  the  purpose 
of  taking  possession,  and  actually  take 
possession,  tliat  is  suflicient  to  bind  them 
to  take  the  premises.  A  tenancy  from 
year  to  year,  until  it  is  terminated,  is  the 
same  as  a  lease.  The  interest  of  the  bank- 
rupt vested  in  the  defendants  ;  and  it  was 
expressly  found  by  the  jury  tliat  they  took 
possession  and  occupied  with  a  view  to 
benefit  the  estate  ;  a  finding  perfectly  con- 
sistent with  the  evidence."  And  a  rule 
to  set  aside  a  verdict  for  the  plaintiff  was 
refused.  If  the  assignees  accept  the  lease 
the  bankrupt  is  absolutely  discharged  from 
the  covenants,  and  if  he  afterwards  be- 
comes assignee  of  his  assignees,  he  will  be 
under  no  greater  liability  than  any  other 
assignee.  Doe  v.  Smith,  5  Taunt.  795 ; 
note  to  Auriol  v.  Mills,  1  Smith,  L.  C. 
455;  Boot  V.  Wilson,  8  East,  311.  If  on 
the  other  hand  the  assignees  decline  to 
accept,  they  cannot  maintain  an  action  on 
the  covenants  for  breach  thereof  by  the 
lessor.  Kearsey  v.  Carstairs,  2  B.  &  Ad. 
716;  Fairburn  v.  Eastwood,  6  M.  &  W. 
679.  And  it  is  said,  that  if  the  assignees 
refuse  to  accept  the  lease,  it  may  be  con- 
sidered a  determination  of  the  term  ;  and 
if  the  bankrupt  lessee  might,  according  to 
the  terms  of  the  lease,  at  the  determination 
of  the  term,  take  the  off-going  crop  on 
payment  of  the  rent,  the  assignees  may  do 
the  same.  Ex  parte  Maundrell,  2  Madd. 
315;  Ex  parte  Nixon,  1  Rose,  445;  and 
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But  he  may  transfer  the  lease,  and  his  transferree  takes  his  place 
and  his  burden.  And  it  has  been  held,  that  if  an  assignee  finds 
an  estate  burdensome,  and  attempts  to  free  himself  by  transfer 
to  a  mere  beggar,  the  law  sustains  him  in  this;  mainly  on  the 
ground  that  the  landlord  has  a  claim  against  the  assignee  only 
by  privity  of  estate  and  not  of  contract,  there  being  no  personal 
confidence  between  them,  and  that  as  soon  as  the  assignee  parts 
with  the  estate,  this  claim  is  gone,  {y) 

If  the  lease  contains  covenants  that  the  lessee  shall  not 
assign,  and  that  if  he  does  the  lease  shall  be  forfeited,  it  is  held 
that  the  lease  nevertheless  passes  to  the  assignee,  and  that  he 
may  transfer  it.  But  it  is  also  held,  that  the  landlord  may  look, 
not  only  to  the  assignee,  while  he  holds  it,  or  to  his  transferree 
afterwards,  but  to  the  original  lessee  also ;  on  the  ground  that 
the  bankruptcy  discharges  or  bars  only  the  debts  due  at  the 
time,  {z)     The   English  cases  on   this   subject  (and  we   have 


so  if  the  lessee  was  bound  to  leave  straw, 
&c.,  the  nssignees  must  also  do  so.  Ex 
parte  "Whittinjiton,  Back,  87.  In  re  Gough, 
Buck,  8.') ;  Broom  v.  Robinson,  cited  7 
East,  3.39. 

[y)  The  case  of  Onslow  v.  Corrie,  2 
Maild.  3.30,  decided  this  precise  point. 
The  facts  were,  in  substance,  that  assignees 
of  a  bankrupt,  after  examination,  con- 
cluded to  accept  a  lease.  Subsequently, 
finding  they  had  miscalculated  its  value, 
tlicy  assigned  to  a  person  who  at  the  time 
of  the  assignment  was  insolvent,  for  the 
purpose  of  exonerating  themselves  from 
payment  of  rent  and  performance  of  cov- 
enants. Tlie  Vice-Chancellor,  Sir  Thomas 
Plainer,  said  :  "  Why  is  the  assignee  lia- 
ble to  the  landlord  ■?  Because  of  the 
pritifi/  nf  estate.  The  original  lessee  is 
liable  in  respect  of  the  prirlti/  of  contract. 
The  liability  of  an  assignee  of  a  lease  lic- 
gins  and  ends  with  his  character  as  as- 
signee. In  him  there  is  no  personal  con- 
fidence of  the  lessor.  Ever  since  the  ca.so 
of  Pitcher  v.  Tovey,  it  has  been  held,  that 
by  an  assignment,  an  assignee  cxonei'ates 
himself  from  all  claims  in  respect  of  rent, 

even  though  be  assigns  to  a  beggar' 

This  being  the  general  law  on  the  subject, 
as  to  an  assignment,  how  does  the  case 
stand  upon  an  assignment  by  the  assign- 
ees of  a  bankrupt?  Such  assignees  are 
trustees  for  the  creditors  of  the  bankrupt. 
If  in  gancral  an  assignee  of  a  lease  is  not 


liable  to  rent  after  an  assignment,  I  see  no 
ground  whatever  for  saying  assignees  of 
a  liankrupt's  estate  should  be  in  a  worse 
condition  than  otlier  assignees  of  a  lease." 
Valliant  c.  Dodeniede,  2  Atk.  54G ; 
Pitcher  v.  Tovev,  Carth.  177,  1  Salk.  81, 
4  Mod.  71,  2  A'cnt.  228,  s.  c.  nam.  Tovey 
('.  Pitcher,  3  Lev.  295,  1  Show.  340  ;  Le- 
kcux  I'.  Nash,  Sira.  1221  ;  Chancellor  v. 
Poole,  Doug.  7B4 ;  Odell  v.  Wake,  3 
Camp.  394.  In  Philpot  v.  Hoare,  2  Atk. 
219,  Ambl.  480,  it  was  held,  that  covenants 
did  not  bind  the  assignee  of  the  lessee  who 
had  become  bankrupt.  Here  the  assign- 
ment was  fradulent.  Walker  u.  Reeves, 
Doug.  461  ;  BuUer,  N.  P.  l.')9;  Taylor  v. 
Shum,  1  B.  &  P.  21  ;  Wilkins  v.  Fry,  2 
Kosc,  371.  The  case  of  Knight  v.  Peachy, 
I  Vent.  329,  T.  Raym.  303,  is  contra,  but 
must  be  considered  as  overruled  by  sab- 
sequent  cases. 

(i)  Thursby  v.  Plant,  note  R,  1  Sannd. 
240  ;  Barnard'  v.  Godscall,  Cro.  Jac.  309  ; 
Brett  V.  Cumberland,  id.  521  ;  Buchelouru. 
Gnge,  Cro.  Car.  188  ;  Norton  v.  Acklaiic, 
id.  579  ;  Jodderell  v.  Cowell,  ('as.  temp. 
Hardw.  343  ;  Mayor  v.  Steward,  4  Burr. 
2443  ;  Cantrel  v.  Graham,  Barnes'  Notes, 
69.  Lord  Mansfield,  in  Wadham  v.  Jlai-- 
lowe,  1  H.  Bl.  437,  a  better  report  in  8 
East,  311,  n.  Auriol  v.  Mills,  4  T.  R. 
94  ;  Rowe  v.  Galliers,  2  id.  133  ;  Boot  v. 
Wilson,  8  East,  311  ;  Valliant  v.  Dode- 
mede,  2  Atk.  546 ;  Doe  v.  Carter,  8  T.  R 
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few  American  ones),  are  not  quite  consistent,  nor  would  they  be 
altogether  applicable  here,  as  they  rest  in  part  on  technicalities 
of  the  common  law  which  would  have  less  force  with  us.  And 
a  distinction  has  been  taken  there  on  this  point  between  bank- 
ruptcy and  insolvency,  (a)  The  process  against  the  bankrupt 
is  in  invitum;  but  the  insolvent  moves  himself,  and  seeks  to 
transfer  his  property.  This  is,  therefore,  a  voluntary  breach  of 
a  covenant  not  to  assign,  and  so  works  a  forfeiture.  The 
proper  way  is  to  insert  in  every  lease  the  proviso  suggested  by 
Lord  Ellenborough,  —  that  bankruptcy  or  insolvency  by  the 
lessee  shall  determine  the  lease,  (b) 

Some  questions  have  arisen  as  to  the  rights  of  the  assignees 
to  or  over  commercial  paper  held  by  the  insolvent.  In  general, 
all  such  paper  passes  to  the  assignee,  and  carries  with  it  all  the 
rights  and  interests  of  the  insolvent.  Nor  does  the  title  of  the 
assignee  depend  upon  the  negotiable  quality  of  the  paper,  for 
the  very  reason  that  he  takes  it,  not  by  transfer  or  purchase,  but 
by  sequestration,  (c)     But  the  title  and  equities  of  third  parties 


57,  where  several  additional  cases,  hearing 
on  this  point,  are  collected.  Doe  v.  Bevan, 
3  M.  &  S.  353  ;  Tuck  v.  Fyson,  6  Bing. 
321. 

(a)  See  the  English  statutes,  49  Geo. 
III.  c.  121,  6  Geo.  IV.  c.  Ill ;  Dommett 
V.  Bedford,  .3  Vcs.  149 ;  Williinson  «. 
Wilkinson,  Cooper,  261,  2  Wils.  Ch.  57  ; 
Jtlolyland  v.  De  Mendez,  3  Meriv.  184; 
Doe  V.  Carter,  8  T.  R.  61,  s.  c.  id.  301 ; 
Corrie  <>.  Onslow,  2  Madd.  041  ;  Shoe  v. 
Hale,  13  Ves.  404,  and  see  Sturges  v. 
Crowninshield,  4  Wheat.  122  ;  Ogden  o. 
Saunders,  12  id.  213. 

\b)  Doe  V.  Clarke,  8  East,  185;  Doe 
V.  Carter,  above  cited,  where  all  the  prior 
cases  are  collected.  Cooper  v.  Wyatt,  5 
Madd.  489  ;  Rex  v.  Robinson,  Wightw. 
393;  Brandon  v.  Robinson,  18  Ves.  434. 
These  cases  show  that  it  is  competent  for 
a  grantor,  devisor,  or  lessor,  to  attach  con- 
ditions to  the  eifect  that  the  grant,  devise, 
or  lease,  shall  cease  on  the  bankruptcy  of 
the  beneficiary.  But  it  appears  that  he 
himself  will  not  be  allowed  to  enter  into 
an  agreement,  as  by  bond,  for  the  subse- 
quent transfer  of  his  property  for  certain 
specified  uses  in  the  event  of  his  bank- 
ruptcy. Thus  a  contingent  settlement,  by 
a  trader,  of  his  own  property  upon  his 
wife,  to  take  effect  in  case  he  should  be- 


come a  bankrupt,  would  be  a  limitation 
in  fraud  of  creditors,  and  could  not  be  al- 
lowed ;  but  it  is  said,  that  if  the  wife  brings 
a  fortune  to  her  husband,  she  nuiy  allow 
hira  to  use  it,  with  the  proviso  that  in  case 
of  his  bankruptcy  it  shall  return  to  her. 
Ex  parte  Cooke,  8  Ves.  353 ;  Higinbotham 
V.  Holme,  19  Ves.  92  ;  Ex  parte  Hinton, 
14  id.  598;  Ex  parte  Young,  3  Madd. 
130.  In  the -matter  of  Murphy,  1  Sch. 
&  L.  49  ;  Hipt;inson  o.  Kelly,  1  Ball  & 
B.  256.  In  tlie  matter  of  Meaghan,  1  Sch. 
&  L.  1 80  ;  Ex  parte  Hodgson,  1 9  Ves. 
207  ;  Stavely  v.  Parsons,  stated  in  JVlr. 
Sumner's  learned  note  to  8  Ves.  357. 

(c)  Wallace  u.  Hardacre,  1  Camp. 
45  ;  Hall  v.  Barnard,  1  C.  &  P.  382.  In 
tlie  case  of  Ex  parte  Smith,  Buck's  C.  B. 
355,  no  question  was  made  that  bills  of 
exchange,  like  other  property  of  the  bank- 
rupt, pass  to  the  assignees.  Here  two 
firms,  one  upon  the  continent  of  Europe, 
and  the  other  in  London,  had  been  in  the 
habit  of  drawing  upon,  and  transmitting 
bills  of  exchange  to,  one  another  on  general 
account.  In  this  instance,  bills  had  been 
sent  by  the  continental  house  to  the  Lon- 
don firm  for  the  especial  purpose  of  raising 
money  thereon  for  the  account  of  the  house 
abroad.  Before  this  had  been  done,  and 
while  the  bills  were  in  their  possession,  the 
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often  depend  upon  the  negotiability  of  the  paper.  Frequently 
these  come  into  conflict  with  those  of  the  assignee,  or  of  other 
parties ;  and  in  such  cases  the  general  rule  would  seem  to  be, 
that  the  banliruptcy  overrides  the  commercial  law  or  rules,  and 
the  title  of  an  innocent  party  is  made  to  yield  to  that  of  the 
assignee,  where  it  would  be  available  against  any  others 
Hence  a  bankrupt's  transfer,  by  his  bill,  of  funds  in  the  hands  of 
a  drawee,  would  be  invalid  against  the  assignees  who  take  these 
funds  by  the  bankruptcy,  (d)  But  if  the  b)ll  were  drawn  for 
more  than  the  funds,  and  was  accepted,  the  holder  could  recover 
from  the  acceptor  the  excess  of  the  amount  of  the  bill  over  the 
funds   in    his    hands,  (e)      This    applies,  however,   only  when 


firm  in  London  failed,  and  their  assignees 
took  possession  of  tliesc  bills.  A  ])etition 
iuiving  been  filed  praying  tliat  these  bills 
might  be  taken  from  the  assignee,  and  re- 
turned to  the  petitioneis,  the  Vice-Clian- 
cellor  said  :  "  In  cases  of  this  nature  the 
case  always  turns  upon  the  fact  whether 
the  bills  are  remitted  in  order  tliat  the 
party  to  whom  they  are  sent  may  recover 
the  amount,  as  the  agent  of  the  party  re- 
mitting, or  whether  the  bills  are  so  sent, 
on  a  general  account  between  the  parties, 
tliat  the  person  receiving  them  has  a  right 
to  deal  with  them  for  his  own  use.  Cer- 
tainly, bankers  are  the  persons  who  are 
employed  in  such  agencies ;  but  a  mer- 
chant, or  any  other  person,  may  bo  so  em- 
ployed  In  this  case,  the  admitted 

facts  exclude  all  doubts  as  to  the  actual 
nature  of  the  transaction.  Messrs.  Power 
&  Co.  arc  desired  to  do  the  needful  with 
tlie  bills,  and  to  place  the  amoimt  to  the 
credit  of  the  petitioners  when  in  cash.  In 
answer,  Messrs.  Power  &  Co.  say,  '  Tlie 
needful  shall  be  done.'  They  were  bound, 
therefore,  to  receive  the  amount  of  the 
bills,  as  the  agent  of  the  party  remitting, 
and  were  not  at  lilicity  to  deal  witli  the 
bills  for  their  purposes."  So  they  did  not 
pass  to  the  assignees. 

(rf)  Willis  0.  Freeman,  12  East,  6.36. 
This  was  an  action  against  the  deii^ndants 
as  acceptors  of  a  bill  of  exclumge  for 
1,400/.,  drawn  by  one  Anderson,  payable 
to  his  own  order,  and  indorsed  hy  hint  to 
the  plaintiff  for  value.  And  the  defence 
was,  that  in  consequence  of  a  prior  act  of 
bankruptcy  by  Anderson,  which  had  since 
been  followed  by  a  commission,  Ander- 
son's indorsement  transferred  no  right  to 
the  plainiiil     Other  facts  in  this  case  will 


be  stated  in  the  notes  below.  Of  tlie  point 
here  considered,  Lord  Ellenhorough  said  : 
"  It  may  be  considered  as  clear,  tliat,  ex- 
cept in  cases  provided  for  hy  |)articular 
statutes,  a  trader  who  has  committed  an 
act  of  bankruptcy,  upon  which  a  commis- 
sion afterwards  issues,  can  make  no  trans- 
fer of  his  property  to  the  prejudice  of  his 
assignees,  nor  do  any  act  to  interfere  with 
their  rights ;  but  every  such  attempted 
transfer  or  act  is  liable  to  be  vacated  by 
his  assignees.  On  tlie  other  hand,  wlien 
it  does  not  affect  the  riglits  and  interests 
of  the  assignees,  the  act  of  a  man  who  has 
committed  an  act  of  bankru}itcy  lias  the 
same  effect  as  the  act  of  any  other  person. 
The  question,  therefore,  for  consideration 
here  is,  whether  this  indorsement  by  An- 
derson, if  allowed  to  be  effectual,  could 
prejudice  his  assignees,  or  interfere  with 
their  riglits,  because,  so  far  forth  as  it 
would  do  so,  it  would  lie  inoperative." 

(e)  Wilkins  v.  Casey,  7  T.  K.  711. 
The  case  of  Willis  v.  Freeman,  above 
cited,  also  is  an  authority  upon  this  point. 
In  that  case,  the  trader,  after  the  secret 
act  of  bankruptcy,  as  above  set  forth, 
having  securities  in  his  banker's  hands  to 
a  certain  amount,  drew  on  them  a  bill  for 
a  larger  amount  for  his  accommodation, 
payable  to  his  order,  which,  after  accept- 
ance, he  indorsed  to  tlio  plaintiff'  (who 
knew  of  his  partial  insolvency,  but  not  of 
the  act  of  bankruptcy),  the  commission 
having  been  subsequently  taken  out,  it 
was  held  that  the  plaintiff,  who  was  to 
make  title  through  the  bankrupt's  indorse- 
ment after  his  bankruptcy,  though  he  wag 
entitled  to  sue  the  acceptors  upon  the  bill, 
could  only  recover  on  it  the  amount  of  the 
sum  accepted  for  the  accommrdation  of  tin 
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some  act  of  the  bankrupt  is  necessary  to  make  out  a  party's 
title  ;  for  if  he  can  rest  his  claim  on  his  own  equity,  it  would  be 
good.  Nor  can  the  assignees  take  paper  which  was  transferred 
by  indorsement  of  the  bankrupt  after  bankruptcy,  if  it  be  such 
that  they  could  not  make  it  available  for  the  funds  of  the  assign- 
ment. Thus,  if  the  bankrupt  indorsed  over  accommodation 
paper,  which  he  might  indorse  but  could  not  sue,  the  assignees 
do  not  take  it.  (/)  So  if  bankers  or  others  held  commercial 
paper  only  for  the  owners,  if  they  are  insolvent  it  does  not  go 
to  their  assignees.  It  is  sometimes  difficult  to  determine  the 
facts  on  which  this  question  turns ;  but,  in  general,  the  rule  is 
this.  K  the  insolvent  held  the  paper  only  for  collection,  th'S 
assignee  does  not  take  it.  If  he  has  held  it  to  collect  and  hold 
in  any  trust,  or  for  any  especial  purpose,  and  had  placed  or  held 
the  proceeds  in  separate  or  special  deposit,  applicable  to  a 
special  purpose,  the  assignees  do  not  take  the  proceeds.  If  he 
had  advanced  money  on  the  paper,  the  assignees  take  his  claim 
for  reimbursement  and  his  lien.  If  he  had  discounted  the  paper, 
or  made  it  his  own  otherwise,  as  by  purchase,  then  the  assignee 
takes  it.  Generally,  (g)  if  the  insolvent  holds  such  paper,  even 
by  a  legal  title,  but  the  beneficial  interest  is  in  another,  the 
assignee  does  not  take  it.  (A) 


bankrupt  over  and  above  the  amount  of  C.  C.  409.     If  the  accommodation  bill  is 

the  bankrupt's  effects  in  the  hands  of  the  in  the  hands  of  a  third  party,  who  toolc  it 

acceptors  at- the  time  of  the  bankruptcy,  bona  fide,  even  with  notice  of  its  being  an 

And  this  on  the  ground  that,  by  his  re-  accommodation  bill,  he  may  prove  against 

covery,  the  amount  of  the  assignees  and  the  estate  of  either  party  to  it,  and  recover 

creditors  would  not  be  damnified.  a  dividend  on  it  to  tlie  amount  due  him. 

{ /")  Arden   o.  Watkins,  3   East,  317.  Smith  «.  Knox,  above  cited,  and  5  Taunt. 

It  seems   that  the   same   principles  will  192;  7?.r  parte  Bloxham,  6  Ves.  449,  600 ; 

govern  the  case  of  accommodation  paper,  Ex  parte  Bloxham,  8  Ves.  531 ;  Bank  of 

when  proof  of  it  is  attempted  against  a  Ireland   v.  Beresford,  6   Dow,  238  ;   Ev 

bankrupt's  estate,  as  would  apply  if  suit  parte  King,  Cooke,  157  ;  Ex  parte  Lee,  1 

had  been  brought  upon  it  against  the  bank-  P.  Wms.  782.     See  Jones  o.  Hibbert,  2 

rupt ;  and  the  same  reasons  hold  when  the  Starkie,  304. 

bankrupt  has  given  accommodation  notes  (fi)  Kitchen  u.Bartsch,  7  East,  53  ;  Giles 

or  acceptances.     It  is  clear,  on  the  authori-  u.  i'erkins,  9  id.  1 2 ;  Tennant  v.  Strachan. 

ties,  that  no  action  could  be  maintained  in  4  C.  &  P.  31. 

either  of  the  above  cases.  Smith  u.  Knox,  (A)  Anonymous,  in  the  notes,  1  Camp. 
3  Esp.  46 ;  Fentum  v.  Pocock,  5  Taunt.  492  ;  Bourne  v.  Cabot,  3  Met.  305 ;  Wal- 
192;  Thompson  y.  Shepherd,  12  Met.  311;  ler  v.  Drakeford,  1  Starkie,  481  ;  Green- 
Brown  0.  Mott,  7  Johns.  361;  Grant  v.  ing,  er  parte,  13  Ves.  206;  Ex parteDeej, 
EUicott,  7  Wend.  227  ;  Charles  v.  Mars-  2  Cox,  424 ;  Watkins  v.  Maule,  2  Jacob  & 
den,  1  'taunt.  224  ;  Carruthers  v.  West,  W.  243 ;  Smith  o.  Pickering,  Peake,  N. 
11  Q.  B.  143;  Renwick  v.  Williams,  2  P.  50;  Ex  parte  Hall,  1  Rose,  13  ;  Ex 
Md.  35b;  Molson  v.  Haw  ley,  1  Blatchf.  ^arte  Rowton,  id.  15. 
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It  has  been  held,  on  strong  grounds,  and  apparently  in  con- 
formity with  established  principles,  that  an  assignee  takes  the 
benefit  of  a  promise  made  to  the  insolvent,  which  could  be 
available  only  on  the  happening  of  a  contingency,  as  a  success- 
ful termination  of  a  suit,  which  did  not  happen  until  after  the 
insolvency,  {i) 

Where  an  assignee  sues  for  damages,  the  measure  to  him  is 
not  always  the  injury  to  the  estate,  for  he  rests  upon  a  strict 
legal  right,  (j) 


SECTION      IX. 

WHAT   INTERESTS  OR  PROPERTY  OE  THE  BANKRUPT  DO  NOT  PASS   TO 

THE    ASSIGNEE. 

As  it  is  the  purpose  of  the  insolvent  laws  to  give  to  the  cred- 
itors aU  they  could  take  by  attachment  or  levy,  so  it  gives  them 
nothing  more.  In  all  the  States,  some  specified  property  of  cer- 
tain kinds,  real  and  personal,  is  exempt  from  attachment,  and 
generally,  at  least,  the  same  is  exempt  from  the  operation  of  the 
insolvent  laws.  It  would  seem,  however,  that  a  person  may 
lose  the  benefit  of  this  exemption,  by  his  own  laches ;  thus,  it 
has  been  held  in  Massachusetts,  that  if  a  debtor,  who  has  a  larger 
quantity  of  any  kind  of  provisions  than  the  law  exempts  from 
attachment,  sets  apart  no  portion  thereof  for  the  use  of  his 
family  before  it  is  about  to  be  attached,  and  makes  no  claim  to 
any  portion  of  it  when  the  officer  is  about  to  attach  the  whole, 
he  cannot  maintain  an  action  against  the  officer  who  takes  the 
whole,  (k)  Where  this  exemption  is  for  a  certain  amount  of 
property,  the  question  has  been  raised,  whether  this  relieves 
merchandise  of  that  value,  or  is  confined  to  household  goods,  or 
other  similar  things.     This  must  be  a  question  of  construction 


{{)  Johnson,  C.  J.,  in  Burton  i/.  Lock-  son  v.  Welsh,  1  Esp.  379.     See  also,  Por- 

ort,  4  Eng.  411.  ter  v.  Vorley,  9  Bing.  93,  s.  c.  2  Moore  & 

(j)  Hill  !■.   Smith,  12  M.   &  W.  618;  S.  141. 
Thorpe  v.  Thorpe,  3  B.  &  Ad.  580 ;  Col-        {k}  Clapp  y.  Thomas,  5  Allen,  158. 
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of  a  statute.     But,  on  general  principles,  we  should  not  extend 
the  exemption  to  merchandise 

It  has  been  said,  that  all  rights  of  action  pass  to  the  assignee ; 
but  there  is  one  broad  exception  to  this.  No  rights  of  action  for 
mere  personal  injury  pass.  (I)  None,  for  example,  for  assault 
and  battery,  and  none  for  slander,  (m)     And  it  has  been  held. 


(/)  Stone  V.  Boston  &  Maine  Railroad, 
7  Gray,  539. 

(m)'Kogers  v.  Spence,  13  M.  &  W.  571. 
This  was  an  action  of  trespass  for  break- 
ing and  entering  tiie  dwelling-house  and 
garden  of  the  plaintiff,  and  making  a  great 
noise  and  disturbance  therein,  damaging 
the  doors,  &c.,  of  the  house,  and  the  trees, 
&c.,  of  the  garden,  and  seizing  certain 
goods  of  plaintiff,  and  exposing  them 
to  sale  on  tiie  premises  without  bis  leave ; 
whereby  the  plaintiff  and  his  family  were 
greatly  disturbed  and  annoyed  in  the 
peaceable  possesfiion  of  the  dwelling-house 
and  garden,  and  the  plaintiff  was  pre- 
vented from  carrying  on  his  lawful  busi- 
ness. The  defendant  pleaded  in  bar,  that 
the  plaintiff  became  bankrupt  after  the 
action  brought,  and  that  an  assignee  had 
been  appointed,  who  accepted,  &c.,  and 
that  thereby,  under  the  statute,  the  cause 
of  action  became  vested  in  the  assignee. 
Demurrer  to  the  plea,  and  judgment  for 
the  plaintiff.  See  11  M.  &  W.  791. 
Held,  on  error  brought,  that  the  plea  was 
bad.  Lord  Denman  said,  ably  defining 
the  doctrine  on  this  subject :  "  As  the  ob- 
ject of  the  law  is  manifestly  to  benefit  cred- 
itors, by  making  all  the  pecuniary  means 
and  property  of  the  bankrupt  available  to 
their  payment,  it  has,  in  furtherance  of 
this  object,  been  construed  largely,  so  as 
to  pass  not  only  what  in  strictness  may  be 
called  the  property  and  debts  of  the  bank- 
rupt, but  also  those  rights  of  action  to 
which  he  was  entitled,  for  the  purpose  of 
recovering  in  specie  real  or  personal  prop- 
erty, or  damages  in  respect  of  that  which 
has  been  unlawfully  damnified  in  value, 
withheld,  or  taken  from  him ;  but  causes 
of  action  not  falling  within  this  description, 
but  arising  out  of  a  wrong  personal  to  the 
bankrupt,  for  which  he  would  be  entitled 
to  remedy  whether  his  property  were  di- 
minished or  impaired,  or  not,  are  clearly 
not  within  the  letter,  and  have  never  been 
held  to  be  within  the  spirit,  of  the  enact- 
ment, even  in  cases  where  injuries  of  this 
kind  may  have  been  accompanied  or  fol- 
lowed  by  loss  of  property ;   and  to  tliis 
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class  we  think  the  action  of  trespass  quare 
dausmn  fregit,  and  that  of  trespass  to  the 
goods  of  the  bankrupt,  must  be  considered 
to  belong.  These  rights  of  action  are 
given  in  respect  of  the  immediate  and 
present  violation  of  the  possession  of  the 
bankrupt,  independently  of  his  rights  of 
property;  they  are  an  extension  of  that 
protection  which  the  law  throws  around 
the  person,  and  substantial  damages  may 
be  recovered  in  respect  of  such  rights, 
though  no  loss  or  diminution  in  value  of 
property  may  have  occurred ;  and  even 
when  such  an  incident  has  accompanied  or 
followed  a  wrong  of  this  description,  the 
primary  personal  injury  to  the  bankrupt 
being  the  principal  and  essential  cause  of 
action,  still  remains  in  him,  and  does  not 
vest  in  the  assignee,  cither  as  his  property, 
or  his  debts."  s.  c.  on  Appeal,  12  Clark 
&  F.  700.  In  Howard  v.  Crowther,  8  M. 
&  W.  601,  which  was  a  case  for  the  seduc- 
tion of  the  sister  and  servant  of  plaintiff. 
Lord  Abinger,  C.  B.,  said:  "Has  it  ever 
been  contended  that  the  assignees  of  a 
bankiTipt  can  recover  for  his  wife's  adul- 
tery or  for  an  assault  1  How  can  they 
represent  his  wounded  feelings  1  Nothing 
is  more  clear  than  that  a  right  of  action 
for  an  injnry  to  the  property  of  the  bank- 
rupt will  pass  to  his  assignees ;  but  it  is 
otherwise  as  to  an  injury  to  his  personal 
comfort.  Assignees  of  a  bankrupt  are  not 
to  make  a  profit  of  a  man's  wounded  feel- 
ings." Alderson,  B.,  said  :  "  Tiie  seivice, 
for  the  loss  of  wliicli  this  action  is  brought, 
is  of  more  value  to  one  person  than  nnother, 
and  the  loss  of  it  is,  therefore,  only  a  per- 
sonal injury."  Bird  v.  Hempstead,  3  Day, 
272;  Stanly  «.  Duhurst,  2  Koot,  52; 
Nichols  0.  Bellows,  22  Vt.  581.  As  early 
as  the  case  of  Benson  v.  Flower,  Sir  W. 
Jones,  215,  it  was  held,  that  no  action  for 
slander  passed  to  the  assignee.  Clark  v. 
Calvert,  8  Taunt.  742, 3  iVIoore,  96  ;  Shoe- 
maker V.  Keeley,  I  Yeates,  245,  2  Dall. 
213;  Smith  «.  Milles,  1  T.  R.  475;  Bran- 
don V.  Pate,  2  H.  Bl.  308.  The  distinc- 
tion seems  to  rest  upon  the  solution  of  the 
questions.    Have   the   assignees   lost  anv 
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that  the  assignee  took  no  right  of  action  for  breach  of  contract 
to  employ  the  insolvent  in  a  certain  way  for  certain  wages; 
but  this  has  been  overruled,  (n)  It  may  sometimes  be  difficult 
to  draw  the  line  between  the  rights  of  this  kind  which  the 
assignees  take,  and  those  which  they  cannot ;  but  the  general 
rule  would  seem  to  be,  that  the  right  to  damages  passes  from 


tiling  f  What  are  they  entitled  to  1  Tlio 
banlcrupt's  property.  If,  tlien,  that  prop- 
el ty  has  been  converted  or  injured,  they 
may  brin^  an  action  ;  bnt  they  cannot  be 
said  to  hare  a  property  in  tlie  personal 
feelings,  or  even  reputation  of  the  bank- 
rupt. In  Wriuht  V.  Fairfield,  2  B.  &  Ad. 
727,  the  right  of  assignees  to  sue  on  con- 
tracts and  for  iitjiirits  affecting  the  banh- 
rupfs  propurti/  was  declared,  ilancoek  v, 
Coffyn,  8  Bing.  358,  1  Moore  &  S.  521  ; 
Bennett  v.  Allcntt,  2  T.  R.  16B  ;  Porter  v. 
Vurley,  9  Bing.  9.3,  2  Moore  and  S.  141  ; 
Brewer  v.  Dew,  11  M.  &  W.  625;  Chip- 
pendale (.'.  Tomlinson,  1  Cooke,  106; 
Clarkson  i\  Parker,  7  Dowl.  87  ;  Splidt 
!'.  Bowles,  10  East,  279  ;  Kyiner  v.  Lar- 
kin,  2  Moore  &  P.  183  ;  Ro'nch  v.  Great 
Western  Railway  Co.  1  Q.  B.  51.  So  it 
is  held,  that  a  coi'cnant  to  renew  a  lease  in 
favor  of  one  wlio  sulisequently  becomes 
bankrupt,  will  not  he  enforced  in  equity  in 
favor  of  his  assignees.  Drake  v.  The 
Mayor  of  Exon,  1  Ch.  Ca.  71,  2  Freem. 
183  ;  iMoyscs  r.  Little,  2  Vern.  194, 1  Eq. 
Ca.  Abr.53,  pi.  1  ;  Brooke  o.  Hewitt,  3 
Ves.  253;  Willingham  v.  Joyce,  id.  168; 
Buckland  v.  Hall,  8  id.  92 ;  Vandenanker 
I'.  Deshrough,  li  Vern.  96.  So  with  an 
agreement  foi-  a  lease  for  the  personal  ac- 
commodation of  the  bankrupt.  Flood  v. 
Finlay,  2  Ball  &  B.  9. 

(h)  Beckham  y.  Drake,  8  M.  &,  W.  846, 
9  id.  79.  Judgment  reversed  in  the  Ex- 
chequer C'liumhcr,  11  id.  315.  The  facts 
briefly  were,  that  A  agreed,  in  writing, 
with  B  and  C,  on  behalf  of  themselves  ancl 
D,  as  partners  in  trade,  to  serve  them,  B 
and  C,  and  tiie  survivor  of  them,  for  seven 
years,  as  their  foreman,  and  not  to  engage 
in  trade  on  liis  own  account  during  that 
period  without  their  consent;  and  J3  and 
C  agreed  to  pay  him  wages  after  the  rate 
of ,.£3  3s.  per  week  so  long  as  he  should 
serve  them  faithfully.  The  Court  of  Ex- 
chequer held,  by  Parke,  B.,  that,  as  the 
contract  related  to  the  em])loymcnt  of  the 
personal  skill  and  labor  of  the  bankrupt, 
and  the  damages  for  the  breach  of  it  being 
tompoundcd  partly  of  the  personal  incon- 


venience  to  himself,  and  partly  of  the  con- 
sequential loss  to  his  personal  estate,  the 
right  of  action  did  not  pass  to  his  assignees, 
'hi  error,  brought  to  the  Exchequer 
Chamber,  it  was  held,  Denman,  C.  J.,  de- 
liveiing  the  opinion  of  the  court,  tliat  the 
right  of  action  for  the  dismi.ssal  of  A  with- 
out reasonable  cause,  passed  to  his  assign- 
ees in  bankruptcy,  as  being  part  of  his 
personal  estate,  whereof  a  profit  might  be 
made.  It  will  be  seen  that  the  difference 
of  opinion  was  not  so  much  upon  the  prin- 
ciple as  upon  the  application  of  the  prin- 
ciple to  the  facts  before  the  court.  Lord 
Denman  said:  "  It  was  further  argued,  that 
as  this  contract  related  to  the  person  of 
the  bankrupt,  the  right  of  action  will  not 
pass.  There  is  no  doubt  that  a  right  of 
action  for  an  injury  to  the  body  or  feelings 
of  A  trader,  arising  from  a  tort  independent 
of  contract,  does  not  pass  to  his  assignees, 
ex.  gr.  for  an  assault  and  battery,  or  for 
slander,  or  for  the  seduction  of  a  child  or 
servant,  and  tlie  same  may  be  said  of  some 
personal  injuries  arising  out  of  breaches  of 
contracts,  such  as  contracts  to  cure  or  to 
marry ;  and  if,  in  the  case  last  supposed, 
a  consequential  damage  to  the  personal 
estate  follows  from  the  injury  to  the  per- 
son, that  may  be  so  dependent  upon  and 
inseparable  from  the  personal  injury  which 
is  the  primary  cause  of  action,  that  no 
right  to  maintain  a  separate  action,  in  re- 
spect of  such  consequential  damage,  will 
pass  to  the  assignees  of  a  bankrupt.  In 
all  those  cases,  the  primary  cause  of  action, 
if  of  a  nature,  pro]jerly  speaking,  person- 
al, and  the  right  to  maintain  it,  would  die 
with  the  bankrupt.  In  the  present  case, 
although  the  contract  was  for  the  personal 
skill  and  labor  of  the  bankrupt,  the  breach 
of  that  contract  does  not  appear  to  causa 
him  any  other  injury  than  the  diminution 
of  his  personal  estate.  In  the  cases  referred 
to,  ike  injnrtj  [if  antj)  to  the  personal  estate, 
is  a  c07Lscijnenee  of  an  injury  to  the  person  ; 
in  this  case,  the  injury  to  the  person  {if  any) 
is  a  consequence  of  the  injury  to  the  personal 
estate." 
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the  insolvent  to  his  assignees  only  where  the  right  springs  from 
damage  actually  done  to  property,  or  distinctly  connected  with 
property,  (o)  And  even  here  it  is  obvious  that  cases  might 
occur  which  would  not  come  under  this  rule.  Thus,  the  insol- 
vent's claim  against  a  man  who  beat  his  horse  and  injured  him, 
or  who  had  poisoned  his  cattle,  would  not,  on  general  prin- 
ples,  pass  to  the  assignee.  All  rights  of  this  kind,  which  do  not 
pass  to  the  assignee,  must,  under  the  general  rule,  remain  with 
the  insolvent ;  and  we  should  say,  therefore,  that  if  he  had,  be- 
fore bankruptcy,  commenced  an  action  for  assault  and  battery,  or 
any  other  action,  the  right  of  which  did  not  pass,  and  he  became 
bankrupt  pending  the  suit,  he  could  continue  to  carry  on  the 
suit  for  his  own  benefit.  But  if  the  claim  had  been  reduced  to 
a  judgment  before  the  insolvency,  there  would  be  strong  reason 
for  saying  that  this  judgment  passed  to  the  assignees,  because 
it  was  now  merely  a  settled  and  vested  claim  for  money,  {p) 
If  this  judgment  had  been  satisfied,  the  money  in  his  hands 
would,  of  course,  go  with  the  rest  of  his  assets. 

The  choses  in  action  of  the  wife  pass  to  the  assignee,  as  we 
have  seen ;  but  he  acquires  no  interest  in  any  property,  real  or 
personal,  which  is  secured  to  her  separate  use  by  the  interven- 
tion of  trustees  ;  or  without  trustees,  by  operation  of  law  or  in 
conformity  with  law.  For  here  the  husband  could  not  inter- 
fere, nor  give  his  creditors  or  his  assignees  a  right  to  inter- 
fere, {q) 

(o)  Sec  the  lanfruagc  of  Lord  Denman  Shaw  v.  Mitchell,  id.  453 ;  Vandenanker 

in  Drake  v.  Beckham,  11  M.  &  W.  315,  v.  Desborough,  2  Vern.  96;  Jacobson  v. 

above  quoted.  Williams,    1    P.   Wms.   382 ;    Bosvil    v. 

(p)  See  Stone  v.  Boston  &  Maine  Rail-  Brander,   id.   458  ;    Tyrrell    v.    Hope,   2 

road,  7  Gray,  539.  Atk.  558;    2   Koper  on   Heal   Property, 

{q)  Bennet  v.  Davis,  2  P.  Wms.  316;  159.     But  it  seems  that  if  the  ivife  buy 

Kobinson   a.  Taylor,  2  Bro.   C.  C.  589;  goods,  as  wearing  apparel,  with   the  in- 

Haselinuton  v.  Gill,  3   T.   R.   620,  note  ;  come   of  money   settled   to  her  separate 

Jarman°i;.  Woolloton,   id.   618;    TuUett  use,  those  goods,  after  purchase,  are  the 

V.  Arrastron",  4  Mylne  &  C.  377  ;  Ken-  property  of  the  husband,  and  in  case  of 

sington  v.  ]5olland,"  2   Mylne  &  K.  1 8+ ;  his  bankruptcy  will  pass  to  his  assignees. 

Ex  parte  Killick,  3  Mont.,  D.  &  De  G.  unless   exempted  by  statute.      Carne   v. 

480  ■  Caunt  v.  Ward,  7  Bing.   608 ;  Ex  Brice,  above  cited.     So,  money  deposited 

parte    Covsegame,    1    Atk.   192,    Cooke,  in  a  bank  by  a  married  woman  who  lives 

B.  L.  269  ■  Roberts  v.  Spicer,  5  Madd.  separate  from  her   husband,   and    is   not 

491 ;  Ex  parte  Beilby,  1  Glyn  &  J.  167  ;  supported  by  him,  is  the  property  of  tlie 

Carne  v.  Brice   7  M.  &  W.  183  ;  Maho-  husband,  though  deposited  in  her  name, 

ney  V.  Porter,  3  Cush.  417.     In  the  mat-  and  so  may  be  reached  by  the  creditors  of 

lor  of  Snow  and  wife,  5  Law  Rep.  369;  the  husband,  and  consequently  will  pass 
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The  United  States  bankrupt  law  exempted  wearing  np- 
parel ;  (r)  but  it  was  held,  that  articles  of  jewelry  were  not 
exempt  under  this  clause,  (s)  But  it  was  held,  in  the  District 
Court  in  New  York,  that  such  articles,  if  they  belonged  to  the 
wife  before  marriage,  or  were  given  to  her  after  marriage,  and 
were  not  unsuitable  in  their  value  to  her  condition,  might  be  re- 
tained by  her.  (t)  Our  State  statutes  frequently  contain  a  sim- 
ilar clause  of  exemption,  which,  it  might  be  supposed,  would  be 
similarly  construed.  In  Massachusetts,  Judge  Story  put  all 
these  things  on  the  footing  of  a  trust,  and  withheld  them  from 
the  assignee  only  where  the  husband  could  be  regarded  as  the 
trustee  of  the  wife.  On  this  ground,  he  ordered  a  watch  given 
to  her  by  her  husband  after  marriage,  to  be  surrendered  to  his 
assignees ;  but  permitted  her  to  retain  a  mourning  ring  given 
her  by  her  friend.  So  it  was  held,  that  watches  given  to  chil- 
dren by  a  friend  did  not  pass  to  the  assignee  of  the  father  ;  nor 
would  they  if  they  were  given  by  the  father  himself  in  good 
faith,  and  were  suitable  in  kind  and  value  to  the  condition  and 
wants  of  the  children.  But  if  they  were  more  than  this,  it 
would  be  or  at  least  operate  as  a  fraud  upon  the  creditors,  to 
take  them  from  the  estate,  (m) 

to  the  assignees.     Ames  v.  Chew,  5  Met.  Eep.  489.     The  abstract  of  this  case    is 

320.     Where  there  was   a   devise  to  the  substantially  the  proposition  of  tlio  text, 

separate  use  of  the  wife,  and  no  trustees  We  have  been  unable  to  obtain  the  opinion 

appointed,   the    court    said    they    would  of  Judge  B(?(/s  in  the  case, 
make  the  husband  u,  trustee  for  her,  and         (a)  In   the   matter  of  Grant,  2   Stoiy, 

ordered  the  assignees  to  convey  to  a  Mas-  312,  H  Law  Rep.  II.     This  was  a  petition 

ter  for  her  se[)arate  use.  Bcnnet  v.  Davis,  in  bankruptcy.     The  facts   stated  in  the 

2  P.  Wms.  316.  petition,  so  far  as  material  to  the  present 

(r)  The  substance  of  the  provision  of  discussion,  were,  that  the  wife  of  the  petl- 
cxemption,  which  would  seem  to  be  in  tioner  was  possessed  of  a  watcii  of  about 
most  respects  adopted  in  the  various  in-  the  value  of  tifty  dollai"s,  presented  to  her 
solvent  laivs,  includes  the  necessary  house-  by  the  petitioner  about  ten  years  before 
hold  and  kitchen  furniture  of  the  bank-  the  tiling  of  the  petition  ;  tijat  she  had 
rupt,  and  such  other  articles  and  neccs-  likewise  several  mourning  rings  and  pins, 
saries  as  the  assignee  might  designate  and  and  a  few  other  articles  of  jewelry  of  the 
set  apart,  having  reference  in  the  amount  value  of  about  twenty-five  dollars,  some  of 
to  the  family,  condition,  and  circumstances  which  had  been  given  her  by  friends,  and 
of  the  bankmpt,  but  altogether  not  to  ex-  others  by  the  petitioner  some  years  pro- 
ceed in  value,  in  any  case,  the  sum  of  vious,  and  one  mourning  ring  of  the  value 
three  hundred  dollars  ;  and  also  the  wear-  of  about  five  dollars,  given  her  by  the 
ing  apparel  of  the  bankrupt,  and  that  of  petitioner  nearly  two  years  before  tiling 
his  wife  and  children.  the  petition.    The  petitioner  further  stated 

(s)  In   the   matter  of  Kasson,  4  Law  that  his  two  sons,  of  the  respective  ages 

Rep.  489.     In  the  matter  of  Grant,  5  id.  of  seventeen  and  twenty  years,  had  each  a 

11,  2  Story,  312.  gold  watch  of  the  value  of  about  fifty  dol- 

((    In   the   matter  of  Kasson,   4  Law  lars,   which    had   been   purchased   aboul 
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SECTION    X, 


05   THE   QUESTION   OP  TIME. 


This  may  be  important  in  the  law  of  bankruptcy,  in  either  of 
two  ways.  One  refers  to  the  moment  when  the  bankrupt  loses 
his  power  over  his  effects,  or,  in  fact,  loses  his  property  in  them, 
because  they  have  passed  to  his  assignees.  Of  course,  after 
this  moment  a  transfer  by  the  bankrupt  is  whoUy  void  ;  and  it 
is  therefore  important  to  determine  what  is  this  point  of  time. 

In  England  the  lien  of  the  assignees  was  held  to  have  at- 
tached on  the  commission  of  the  first  act  of  banltruptcy  by  the 
banki-upt ;  and  there  are  strong  cases  showing  that  any  act  of 
his  or  of  his  agent  afterwards  was  void,  (v)     But  though  the 


two  years  before  with  money  given  by  a 
friend,  and  witli  about  twenty-eight  dol- 
lars given  to  each  by  tlie  petitioner,  out 
of  his  private  cash.  After  Story,  J.,  liad 
recited  the  principal  facts,  he  said  :  "The 
watch  of  the  wife  and  any  jewelry  jiiven 
to  her  by  tliird  persons  before  the  mar- 
riage, or  by  her  husband  either  befoie  or 
since  the  marriage,  pass  to  the  assignee 
as  part  of  tlie  property  of  the  bankrupt,  to 
which  his  creditors  are  entitled.  But  jewel- 
ry given  b^^  third  persons  to  the  wife  since 
her  marriage  as  personal  ornaments,  and 
mourning  rings  given  to  her  by  third  per- 
Bons  since  the  marriage,  as  personal  me- 
morials, belong  to  the  wife  for  her  sole  and 
separate  use  in  equity,  and  do  not  pass  to 
the  assignee  under  tlie  bankruptcy  for  the 
benefit  of  the  creditors.  That  the  watches 
of  the  sons,  under  the  circumstances 
stated  in  the  petition,  belong  to  them  as 
their  property.  But,  nevertheless,  if  the 
petitioner  was  insolvent  when  he  applied 
a  part  of  liis  own  money  to  purchase  the 
same  for  his  sons,  he  had  no  right  so  to 
do,  against  the  claims  of  tlie  creditors ; 
and  that  in  equity,  therefore,  if  the  peti- 
tioner was  so  insolvent,  the  sons  must  ac- 
count to  the  assignee  for  the  amount  of 
the  money  of  the  petitioner  so  paid  to- 
wards the  purchase  of  the  watches.  But 
U'  the  petitioner  was  not  then  insolvent, 


and  the  donation  on  his  part  was  made 
{xtnd  fide,  and  the  donation  was  suitable 
to  his  rank  in  life,  condition,  and  estates, 
then  it  was  good,  and  not  within  the  reach 
of  the  creditors,  or  in  fraud  of  their  rights 
under  the  bankruptcy." 

(f)  Kynaston  v.  Crouch,  14  M.  &  W 
266.  In  this  case,  one  Blake,  a  trader, 
had  committed  a  secret  act  of  bankruptcy, 
by  leaving  his  house,  but  before  he  left, 
desired  liis  foreman,  the  defendant,  who 
bad  been  accustomed  to  manage  his  busi- 
ness for  him,  to  carry  it  on  in  his  absence. 
Tlie  defendant  did  so,  and  received  for 
goods  sohl,  and  for  debts  previously  due 
the  bankrupt,  the  sum  of  £153  13s. ;  but 
of  this  amount,  he  made  sundry  bona  fide 
payments,  some  to  creditors  of  the  bank- 
rupt and  some  for  wages  due  himself. 
Tlie  moneys  were  received,  and  the  pay- 
ments made,  without  any  notice  of  the  act 
of  bankruptcy.  The  assignees  brought 
this  action  to  recover  the  .£1.53,  &c.,  as 
money  had  and  received  to  their  use. 
Plea,  never  indebted,  and  set-off  of  the 
payments  made.  Hdd,  tliat  the  assignees 
were  entitled  to  recover  all  the  money  re- 
ceived by  him  after  the  act  of  bankruptcy, 
and  tliat  he  was  not  entitled  to  set  oif  tliH 
payments  he  had  made,  though,  under  a 
special  plea,  he  might  have  protected  him- 
self, so  far  as  the  payment  made  without 
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rule  itself  seems  to  be  well  settled  there,  some  doubt  exists  as 
to  its  ground.  But  this  was  confined  to  cases  of  bankruptcy, 
where  the  proceeding  is  in  invitum.  Whether  the  reason  of 
the  rule  would  require  that  in  cases  of  insolvency  this  point  of 
time  should  occur  at  the  filing  of  the  petition  of  the  insolvent, 
or  at  the  first  pubHcation  of  the  insolvency,  is  not  certain.  For 
the  first  conclusion  it  may  be  said,  that  his  petition  is  an  act  of 
surrender  by  the  insolvent  of  all  his  property,  to  be  dealt  with 
by  the  law.  For  the  other,  that  the  first  construction  might 
operate  as  a  fraud  upon  the  public,  that  is,  upon  those  who 
dealt  with  the  insolvent  after  his  petition,  in  good  faith,  and  in 
ignorance  of  it.  And  certainly  some  of  the  English  cases  have 
this  aspect,  (w)  But  if  the  moment  when  the  insolvent  loses 
his  power  over  his  property,  is  the  same  with  that  at  which  the 
public  is  notified  of  the  fact,  this  objection  ceases  to  apply 
And  this  last  is  the  view  prevailing  in  this  country,  (x)     The 


notice  of  the  act  of  bankruptcy  was  con- 
cerned. Pearson  v.  Graham,  6  A.  &^E. 
899,  2  Nev.  &  P.  636  ;  Vernon  !.•.  Hankey, 
2  T.  R.  113  ;  Turquand  t'.  Vanderplank, 
10  M.  &  W.  180;  Stephens  v.  Elwall,  4 
M.  &  S.  259  ;  Thomason  v.  Prere,  10 
East,  418;  Drayton  f.  Dale,  2  E.  &  C. 
293.  But  when  a  trader,  in  person,  em- 
ployed an  auctioneer  to  sell  goods,  who 
sent  him  the  pi-oceeds  by  the  hands  of  the 
defendant,  the  trader  having  become  bank- 
rupt, by  lying  two  months  in  prison,  it 
was  held,  that  his  assig;nees  could  not  re- 
cover from  the  defendant,  who  was  a 
mere  bearer,  the  money  he  had  so  received 
and  paid  over.  Coles  v.  Wight,  4  Taunt. 
198;  Coles  I'.  Robins,  3  Camp.  183;  Tope 
V.  Hockin,  7  B.  &  C.  101  ;  Shaw  v.  Bat- 
ley,  4  B.  &  Ad.  801.  And  where  one 
had  bought  goods,  bond  fde,  of  a  trader 
who  had  previously  committed  an  act  of 
bankruptcy,  and  paid  for  them,  without 
knowledge  of  the  bankruptcy,  it  was  held, 
that  the  assignees  of  the  seller  could  not 
maintain  trover  for  the  goods,  the  pay- 
ment having  been  protected  by  stat.  1, 
Jac.  1,  c.  15,  §  14  ;  Cash  o.  Young,  2  B. 
&  C.  413;  Rouch  I'.  The  Great  Western 
Railway  Co.  1  Q.  B.  51  ;  Tripp  v.  Arm- 
itage,  4  M.  &  W.  687. 

(w)  Kynaston  u.  Crouch,  14  M.  &  W. 
266,  above  stated.  See  Hurst  v.  Gwen- 
nap,  3  Stark.  306  ;  Saunderson  v.  Gregg, 


3  id.  72  ;  Cash  o.  Young,  2  B.  &  C.  412. 
See  also,  Copland  v.  Stein,  8  T.  R.  199. 

(x)  For  such  a  provision  will  be  found 
incorporated  in  most  of  our  insolvent 
laws.  The  language  of  Shaiv,  C.  J.,  in 
Clarke  v.  Minot,  4  Met.  346,  upon  this 
point,  may  be  quoted ;  "  This  question 
depends  upon  the  provisions  of  the  insol- 
vent law  determining  the  time  at  which 
the  assignment  shall  take  efl'ect,  so  as  to 
divest  the  property  of  the  insolvent  in  his 
real  and  personal  estate  and  choses  in 
action,  and  vest  the  same  in  his  assignees. 
This  clearly  is  not  the  time  of  the  act  of 
assignment,  for  that  is  always  some  time 
after  the  commencement  of  the  proceed- 
ings, and  by  the  terras  of  the  statute  it 
relates  back  to  an  anterior  period.  Ono 
other  consideration  must  be  obvious  — 
which  is,  that  the  judge,  by  such  assign- 
ment, merely  executed  a  power  devob'ed 
by  law  upon  him  ;  he  conveys  no  interest 
of  his  own  ;  the  property  which  passes  by 
it  is  transferred  by  force  of  the  statute, 
and  therefore  the  legal  effect  of  such  trans 
fer  depends  little  upon  the  terms  of  the 
assignment,  either  as  to  the  property 
transferred,  or  the  time  at  which  it  sh.al! 
take  effect.  But  the  legal  effect  and 
operation  of  the  assignment,  in  thc.«e  ix- 
spects,  must  depend  upon  the  provisionii 
of  the  assignment.  It  is  purely  a  statute 
title,    under   which    an    assignee    claimB 
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time,  however,  is  usually  settled  by  statutory  provisionE,  leaving 
little  question  of  law. 

It  has  been  held,  that  where  land  was  seized  on  execution  be- 
fore the  publication,  and  the  levy  completed  afterwards,  the 
creditor  took  the  land,  and  not  the  assignee,  because  the  levy,  by 
relation  of  law,  referred  back  to  the  time  of  the  seizure  on  ex- 
ecution, {y) 

But  the  question  of  time  has  also  another  importance.  Om: 
national  bankrupt  law  contained,  and  many,  if  not  all  of  our 
statutes  of  insolvency  contain,  a  provision  as  to  the  length  of 
time,  before  insolvency,  which  must  intervene  to  make  certain 
transfers  by  the  insolvent,  made  in  contemplation  of  insolvency, 
void,  {z)  This  differs  in  the  different  statutes.  In  the  bankrupt 
law  it  was  two  months  before  the  decre-e  of  banliruptcy.  If 
before  this  time  a  party  deal  with  the  bankrupt  in  good  faith 
he  is  unaffected  by  any  fraud  on  the  part  of  the  defendant.  And 
it  was  held  in  England,  where  the  time  expired  on  the  filing  of 
the  petition,  that  in  computing  this  time,  the  day  on  which  the 
transaction  took  place,  or  the  day  on  which  the  petition  was 
filed,  must  be  excluded,  (a)      And    the  very  hours  when  the 


either  the  goods  or  choses  in  action  of  the  transfers  all  the  property  of  the  insolvent 
insolvent ;  and  to  the  statute  we  must  look  as  held  at  the  time  of  the  first  publication 
for  the  nature  and  extent  of  that  title."  by  the  messenger.  It  is  admitted  that  the 
And  so  it  was  held,  that  under  the  Massa-  levy  was  commenced  before  the  petition 
chusetts  statute,  the  transfer  took  place  at  for  proceedings  in  insolvency  was  filed, 
the  time  of  publication.  Prentiss,  J.,  in  but  it  is  said  that  it  was  not  completed 
Downer  v.  Brackctt,  5  Law  Eep.  392.  till  after  publication.  But  as  well  by 
The  case  of  Kittridge  v.  McLaughlin,  33  statute  as  i)y  the  decisions  of  tliis  court. 
Me.  327,  seems  contra,  but  it  is  to  be  ob-  the  levy  of  an  execution  is  to  take  effect 
served  that  the  doctrine  laid  down  in  a  from  the  time  of  the  seizure  on  execution." 
porkion  of  the  head  note,  on  this  point,  Heywood  v.  Hildreth,  9  Mass.  393 ; 
was  not  expressly  or  directly  maintained  Waterhouse  v.  Waite,  11  id.  210. 
by  the  court,  and  that  so  far  as  the  time  (z)  The  clause  of  the  late  National 
of  the  transfer,  as  between  that  of  the  Bankrupt  Law  was :  "  Provided,  that  all 
petition,  and  tlie  |)ublication,  the  point  did  dealings  and  transactions  by  and  with  any 
not  come  up  iu  the  case.  bankrupt,  bona  Jide  made  and  entered 
(ll)  Gushing  u.  Arnold,  9  Met.  23.  into  more  than  two  months  before  the 
Dewey,  J.,  said  :  "  The  second  objection  petition  filed  against  him,  shall  not  be  in- 
to the  levy  of  the  execution  is,  that  it  had  validated  or  affected  by  this  act."  A  simi- 
not  taken  effect  so  as  to  divest  the  prop-  lar  provision  will  be  found  incorporated 
erty  of  the  debtor,  before  the  institution  into  the  English  statute,  12  &  13  Vict. 
of   the    proceedings    in    insolvency,   and  c.  106. 

therefore  the  estate  passed  to  the  assignee.  (a)  Cowie  v.  Harris,  1  Moody  &  M. 
The  extent  of  the  right  of  the  assignee  141.  In  this  case  the  commission  in  bank- 
under  the  deed  of  assignment,  and  to  ruptcy  was  issued  on  the  14th  of  May, 
what  period  of  time  it  attaclies,  are  quos-  1 825.  Goods  of  the  bankrupt  had  beea 
tious  now  very  well  settled.     Such  deed  deposited  with  a  pawnbroker,  on  the  14th 
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events  take  place  are  to  be  regarded,  at  least  in  some  cases, 
as  fractions  of  days  are  considered  by  the  court.  This  last  rule 
was  adopted  by  Story,  J.,  but  denied  in  Vermont,  (b) 

It  may  be  added,  that  if  fraud  of  any  kind  is  attempted  by 
the  bankrupt  at  any  time,  the  transaction  is  void  so  far  as  re- 
lates to  him ;  and  also  so  far  as  relates  to  any  parties  dealing 
with  him,  with  a  knowledge  that  the  transaction  is  fraudulent 
on  his  part,  (c) 


SECTION     XI. 

what  debts  aee  peotablb  against  the  estate. 

In  general,  it  may  be  said,  all  debts  and  claims  whatever,  (d) 
They  may  be  due  and  payable  at  the  time,  or  not  payable  until 


of  Maicli,  1825.  Tlie  attorney-general, 
for  the  plaintiffli,  did  not  contend  that 
thev  were  dLpo.^itL'il  within  the  two  months, 
and  Lord  Tenlenkn,  C.  J.,  said  :  "  With 
respect  to  the  goods  deposited  on  the  14th, 
the  right  of  tile  phuiitiffs  will  depend  upon 
the  validity  of  the  transaction  us  between 
the  l)aid<rapt  and  tlie  creditor;  for  both 
days  cannot  be  reckoned  inclusively  so  as 
to  make  March  the  14th  not  more  than 
two  calendar  months  before  May  the  14th, 
the  date  of  the  commission."  S.  P.,  Ex 
parte  Farquhar,  1  Mont.  &  McA.  7. 

(6)  Thomas,  assignee  of  Honlbrookc,  r. 
Desangcs,  2  B.  &  Aid.  586.  In  this  case, 
the  facts  were,  that  the  bankrupt  was  sur- 
rendered in  discharge  of  bis  bail  on  June 
1st,  1818,  between  six  and  eight  o'clock 
in  the  evening,  and  on  the  same  day,  be- 
tween one  and  two  o'clock  in  the  after- 
noon, a  writ  oi:  Jieri.  facias  was  delivered 
to  the  defendants,  who,  by  their  officer, 
entered  into  the  bankrupt's  premises,  and 
seized  the  goods.  The  bankrupt  lay  in 
prison  more  than  two  month's  after^vards. 
The  plaintiffs  insisted,  that  the  act  of 
bankruptcy  having  been  committed  on 
the  same  day  that  the  goods  \scro  taken 
in  execution,  the  plaintiffs  must  in  law  bo 
consiilered  as  having  the  property  of  the 
goods  vested  in  them  during  the  whole  of 
that  day,  because  there  can  be  no  fraction 
of  a  day.  Abbott,  C.  J.,  thought  that  the 
court  might  notice  the  fraction  of  a  day  in 
this  case,  and  nonsuited  the  plaintitfs,  and 


a  rule  to  set  aside  the  nonsuit  was  refused. 
In  the  matter  of  Richardson,  2  Story,  571, 
Story,  J.,  said:  "I  am  aware  that  it  is 
often  laid  down  that  in  law  there  is  uo 
fraction  of  a  day.  But  this  doctrine  is 
true  only  sub  niodo  and  in  a  limited  sense, 
where  it  will  promote  the  right  and  justice 
of  the  case.  It  is  a  mere  legal  fiction, 
and  therefore  like  all  other  legal  fictions, 
is  never  allowed  to  operate  against  the 
right  and  justice  of  the  case."  S.  P.,  Sad- 
ler V.  Leigh,  4  Camp.  197  ;  Ex  parte  Far- 
quhar,  1  Mont.  c&  McA.  7 ;  Ex  parte 
D'Obree,  8  Ves.  82  ;  Wydown's  Case,  14 
id.  87.  We  are  aware  of  no  cases  where 
the  technical  rule  of  the  law,  that  no  frac- 
tion of  a  day  can  be  allowed,  has  been 
adhered  to  in  bankruptc}',  save  In  the 
matter  of  David  Hoivos,  6  Law  Reporter, 
297  ;  and  In  the  matter  of  Welman,  7  id. 
25,  where  the  doctrine  laid  down  in  the 
first  case  is  maintained  and  defended. 
The  authorities  are  reviewed  in  the  opin- 
ion of  the  court  at  some  length,  and  the 
views  of  the  judge,  though  savoring  of 
tcchnicalUy,  are  ably  sustained.  The 
docti-ine  of  the  majority  of  the  cases  seems 
to  be  a  wholesome  one,  and  which  may 
well  .be  maintained  on  the  reasoning  of 
Mr.  Justice  Story. 

(c)  See  the  cases  cited  in  sect.  8,  note 
(i'j,  to  the  point  that  the  assignees  may 
sue  for  and  recover  any  goods  fraudulently 
conveyed  by  the  bankrupt. 

(rf)  Archbold  on  Bankruptcy,  ^..leatOQ 
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later,  (e)  They  may  be  payable  only  on  contingency,  if  the 
contingency  be  rational  and  real,  or  if  the  uncertainty  be  not 
excessive.  (/)     Thus,  a  surety,  or  an  indorser  for  the  insolvent, 


on  Bankiuptcy,  Eden  on  the  Bankrupt 
Law,  tit.  Proof  of  Debts.  In  Downer  v. 
Bnickett,  5  Law  Rep.  392,  Preiiliss,  J., 
said :  "  AH  the  property  then  owned  by 
the  bankrupt  passes  to  and  vests  in  the 
assignee,  and  consequently  all  debts  exist- 
ing before  and  at  tlie  date  of  the  decree 
arc  provable  under  the  bankruptcy,  and  all 
debts  up  to  that  time  passed  by  the  bank- 
rupt's certiticatc  of  discluirge."  Spalding 
V.  Dixon,  21  Vt.  45,  14  Law  Reporter, 
88;  Harrington  y.  IVEcNaugliton,  20  Vt. 
293.  The  exceptions  to  this  general  rule 
occur  in  the  next  section  of  tliis  work. 
And  in  a  recent  case  in  jSfew  York,  it  was 
said  that  the  question,  what  debts  are 
provable,  is  one  of  mixed  law  and  fact; 
but  the  question,  whether  the  debts  due 
at  tlie  time  of  tlie  bankruptcy  are  dis- 
charged, is  one  purely  of  law,  and  for  the 
decision  of  the  court,  on  production  and 
examination  of  the  papers  before  the  court 
of  insolvency,  and  the  certificate.  Dres- 
ser V.  Brooks,  3  Barb.  429. 

(e)  Parslowe  v.  Dearlove,  4  E.ast,  438. 
This  was  an  action  of  assumpsit  by  a 
schoolmaster,  for  the  education,  &c.,  of 
defendant's  children.  Defendant  pleaded 
non-assumpsit  and  liis  bankruptcy,  and 
certificate.  At  the  trial  it  appeared  that 
tlie  school-money  had  been  payable  half 
yearly ;  that  the  half  year  for  which  the 
plaintiff  now  sought  to  recover,  ended  on 
the  26tli  of  June  last,  when  the  holidays 
commenced ;  but  that  the  defendant  liad 
taken  his  children  home  for  the  holidays, 
on  the  1 8th  of  June,  and  became  a  bank- 
rupt on  the  20tli.  The  question  was, 
whether  this  was  a  debt  provable  under 
the  commission.  On  this  a  verdict  was 
taken  for  the  plaintiff;  a  rule  to  set  aside 
the  verdict  was  refused.  Lord  Ellenbo- 
rough  said :  "  The  question  then  is,  whether 
this  can  be  considered  as  a  debt  due  at  the 
time  of  the  bankruptcy :  in  other  words, 
whether,  under  a  contract  to  pay  a  cer- 
tain sum  half  yearly,  the  money  can  be 
said  to  bo  due  before  the  end  of  the  half 
year  ?  This  is  nothing  like  a  dehitum  in 
prmsenti.  It  would  depend  upon  the  due 
performance  of  the  engagement  on  the 
part  of  the  schoolmaster.  It  was  a  sub- 
sisting contract  at  the  time  of  the  bank- 
ruptcy ;  the  children  were  not  taken  away 
from  the  school,  but  went  home  for  the 
liuUdays."     It  was  admitted  on  the  argu- 


ment, and  by  the  court,  that  had  the  debt 
been  fully  duo,  though  not  payable,  it 
could  have  been  pi-ovcd,  .and  would  have 
been  barred  by  the  certificate.  In  Eng- 
land, before  the  statute  49  Goo.  III.,  c. 
121,  if  a  creditor  had  no  security  for  his 
debt  in  writing,  and  it  was  not  payable 
till  after  his  debtor  became  l)ankru;)t,  as 
in  the  case,  for  instance,  of  goods  sold  to  the 
bankrupt  on  a  certain  credit,  the  creditor 
was  not  allowed  to  prove  his  delit  under 
the  commission.  Ex  parte  East  India  Co. 
2  P.  Wms.  395  ;  Hoskins  y.  Dnperoy,  9 
East,  498.  By  that  section,  all  debts 
contracted  before  the  act  of  bankruptcy, 
tliough  not  due  till  afterwards,  can  be 
proved,  whether  tliere  is  written  security 
or  not,  subject  to  a  deduction  of  ^5  per 
cent,  interest.  The  same  provision,  with 
little  modification,  has  been  adopted  in  the 
later  English  statutes,  and  in  most  of  the 
recent  insolvent  laws.  See  further.  Utter- 
son  V.  Vernon,  4  T.  R.  570;  Ex  parte 
Minot,  14  Ves.  189;  Hammond  v.  Toul- 
min,  7  T.  R.  612;  Ex  parte  Grome,  I 
Atk.  115;  Ex  parte  Mare,  8  Ves.  335; 
Ex  parte  King,  id.  334  ;  Ex  parte  Win- 
chester, I  Atk.  116;  Ex  parte  Dowman, 
2  Glyn  &  J.  241  ;  Ex  parte  El.uar,  id.  1  ; 
Clayton  v.  Gosling,  5  B.  &  0.  300.  And 
in  such  case  the  amount  to  be  |)roved  is 
the  full  amount  of  the  debt  itself  without 
the  deduction  of  interest.  That  rebate  will 
be  made  when  the  dividend  is  computed. 
Ex  parte  Hill,  2  Deacon,  249  ;  Cothay  v, 
Murray,  1  Camp.  335 ;  Ex  parte  Elgar, 
above  cited  ;  Ex  parte  Dowman,  id. 

(_/')  Provisions  relating  to  the  proof  of 
contingent  claims  occur  in  the  English 
statute  of  Bankruptcy,  12  &  13  Vict.  c. 
106,  in  the  late  National  Bankrupt  Act, 
and  in  most  of  the  statutes  of  the  States, 
on  insolvency.  Tlie  distinction  on  this 
subject  is  well  settled  between  subsisting 
debts,  whicli«re  payable  on  a  contingency, 
and  contingent  liabilities  which  may  never 
become  debts;  and  it  is  held,  that  the  for- 
mer only  can  be  proved  umler  a  commis- 
sion in  bankruptcy.  In  Ex  parte  Mar- 
shall, 3  Deacon  &  Ch.  120,  Erskiiie,  C.  J., 
said :  "  In  my  judgment,  in  Ex  parte 
Myers  (cited  below),  I  have  not  suffi- 
ciently marked  the  distinction  between 
contingent  liabilities  which  may  never  be- 
come debts,  and  contingent  debts  that 
may  never  become  payaWc.      Upon   tlio 
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on  a  debt  or  note  not  due,  will  undoubtedly  be  called  upon,  aa 
the  insolvency  of  the  principal  is  the  very  circumstance  to 
render  him  liable  ;  nor  would  a  surety  who  had  another  surety 
before  him,  or  a  second  or  third  indorser,  be  prevented  from 
guarding  against  the  contingency  of  his  liability,  by  proving 
his  claims,  (g-)      AH  rent  due  is  provable  ;  and,  as  we  have  seen 


fullest  coiisidoration  of  all  the  reported 
dt'(,isions,  I  am  satisfied  tliat  claims  under 
the  first  class,  upon  which  no  debt  has 
arisen  until  after  tlie  banlcruptcy,  cannot 
be  proved  under  the  56th  section ;  but 
that  all  claims  falling  witliin  the  latter 
class,  that  are  either  capable  of  valuation 
before  the  contingency  happens,  or  have 
become  payable  by  the  liapponing  of  the 
Cdntingency  after  the  bankruptcy  and  be- 
fore proof  is  tendered,  may  be  admitted." 
The  case  of  Ex  jiarli?  Thompson,  2  Dea- 
con &  Ch.  126,  1  Mont.  &  B.  219,  is  an 
example  of  the  first  class.  Here  there 
was  no  debt  (}ue  from  any  one  till  after 
the  bankruptcv.  Ex  parte  Myers,  2  Dea- 
con &  Ch.  2.51",  1  Mont.  &  B.  229,  is  an 
example  of  the  last  class.  In  this  case  a 
debt  had  been  clearly  contracted  with  the 
liolders  of  the  bills  before  the  bankruptcy, 
for  a  specific  sum,  wiiich  the  bankrupt  had 
engaged  to  pay,  unless  he  sliould  be  re- 
leased from  his  obligation  by  the  drawer 
taking  up  the  bills.  In  Ex  parte  Tindal, 
1  Deacon  &  Ch.  201,  a  bankrupt  had  cov- 
enanted by  marriage  settlement  that  his 
heirs,  &c.,  should,  after  his  decease,  jiay 
.£4,000  U)  trustees  upon  trust,  to  pay  the 
interest  to  his  intended  wife  for  her  life  ; 
and,  afler  her  death,  then  to  pay  the  prin- 
cipal sum  to  the  children  of  tlie  marriage  ; 
and  if  no  children,  to  the  wife,  if  she  sur- 
vived licr  husband  ;  but  if  not,  then  to  the 
exeeutoLS  of  the  husband.  Proof  of  this 
iu  bankruptcy  was  rejected  by  the  com- 
missioners as  no  debt,  but  a  contingent 
liability,  which  might  become  one.  Sir 
Launcelot  Sliadmell  reversed  the  decision. 
1  Mont.  &  M.  415.  Lord  (ji/ndliurst  re- 
versed his  decision,  on  appeal.  Id.  422. 
Lord  Broiig/iaiii,  assisted  by  Tindal,  C.  J., 
and  Littli-dale,  J.,  revci-sed  his  decision,  on 
a  rehearing;  and  held,  that  this  covenant 
constituted  a  debt,  contracted  by  the  bank- 
rupt,, payable  on  n  contific/enct/,  and  capa- 
ble of  valuation,  and  therefore  provable. 
Utterson  v.  Vernon,  4  T.  R.  570.  The 
following  cases  set  forth  the  same  distinc- 
tion, and  what  debts  are  provable  under 
the  head  of  ccntingent  claims.     Abbott  v. 


Hicks,  5  Bing.  n.  c.  57S ;  Hiuton  v 
Acraman,  2  C.  B.  367;  Ex  parte  Harri- 
son, 3  Mont ,  D.  &  De  G.,  350  ;  Ex  parte 
Marshall,  2  Deacon  &  Cli.  589,  s.  c.  1 
Mont.  &  B.  242  ;  Exparte  Tindal,  1  Moore 
&  S.  607,  Mont.  375,  462,  8  Bing.  402; 
Atwood  V.  Pai-tridge,  12  J.  B.  Moore, 
431,  4  Bing.  209  ;  Boorraan  v.  Nash,  9 
B.  &C.  145;  Green  v.  Bickiiell,  8  A.  &E. 
701  ;  Ex  parte  Lancaster  Canal  Co.,  Mont. 
27  ;  Ex  parte  Fairlie,  id.  17  ;  Ex  parte 
Mvers,  Mont.  &  B.  329,  2  Deacon  & 
Oil.  251  ;  Abbott  v.  Hicks,  7  Scott,  715; 
Hope  f.  Booth,  1  B.  &  Ad.  498  ;  Ex  parte 
Simpson,  1  Mont.  &  A.  541  ;  2  Deacon 
&  Ch.  792;  Woodard  v.  Herbert,  24 
Maine,  358  ;  Hancock  c.  Entwisle,  3  T. 
li.  435.  So,  when  the  debt  is  due,  but 
may  be  defeated  on  the  happening  of  any 
given  cient,  it  may  still  be  proved,  liable 
to  a  withholding  of  the  dividend,  unless 
the  contingency  occur.  Staines  v.  Plank, 
8  T.  R.  389 ;  Yatlop  v.  Ebers,  1  B.  &  Ad. 
698  ;  Filbev  o.  Lawford,  4  Scott,  N.  K. 
206;  Ex  'parte  Eyre,  1  Phillips,  227; 
Lane  v.  Burgliart,  1  Q.  B.  933,  1  Gale 
&  D.  3U  ;  Lane  v.  Burghart,  4  Scott, 
N.  R.  287,  3  Man.  &  G.  597  ;  Ex  parte 
Littlejohn,  3  Mont,,  D.  &  De  G.  182; 
Ex  parte  Hope,  id.  720;  Taylor  v. 
Touiig,  3  B.  &  Aid.  521  ;  Ex  parte  Hoop- 
er, 3  Deacon  &  Ch.  655;  Ex  parte  Tw- 
])in,  1  id.  120  ;  Lyde  v.  Mynn,  1  Mylne  & 
K.  683.  In  re  Willis,  19  Law  J,,  Exch. 
30;  hi  re  Foster,  19  Law  J.,  C.  P.  274. 
See  1  Cooke's  Baid^rupt  Law,  190  ;  Owen 
on  Bankruptcy,  179;  Stat.  12  &  13  Vict 
c.  106,  kh  77,  78;  Act  of  Congress,  1841 
\  5  ;  Roosevelt  u.  Mark,  6  Johns.  Ch 
266. 

(g)  Van  Sandau  v.  Crosbie,  3  B.  & 
Aid.  1 3 ;  Young  v.  Taylor,  2  J,  B.  Moore, 
326,  8  Taunt.  315.  It' is  said  in  1  Cooke's 
Bankrupt  Law,  210,  that  "the  surety  ia 
held  to  have  an  equitable  right  to  stand  in 
the  place  of  the  original  creditor,  and 
receive  dividends  upon  his  proof."  Ex 
parte  Findon,  Cooke,  170 ;  Ex  parte 
Brown,  id.  (cited  in  Owen  on  Bank 
ruptcy,  180) ,  Toussaiut  v.  Martinnant,  2 
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the  insolvency  does  not  necessarily  terminate  the  lease,  unless 
it  contain  a  provision  to  that  effect,  or  the  assignee  declines 
assuming  it.  (/j) 


T.  R.  100  ;  Martin  r.  Brecknell,  2  M.  & 
S.  39.  It  seems  that  ia  England,  prior  to 
the  Statute  of  49  Geo.  3,  c.  121,  §  8,  tlie 
surety  liad  no  power  to  come  in  and  prove 
Ills  claim  against  the  estate  of  liis  bank- 
rupt principal,  unless  he  had  himself  been 
called  on  to  pay  the  debt  before  the  bank- 
ruptcy. See  Cooke's  Bankrupt  Law, 
above  cited,  and  passim ;  Eden  on  Bank- 
ruptcy, 158,  177,  and  the  cases  cited 
above,  of  an  earlier  date  than  1808.  But 
the  provision  then  enacted  has  been  con- 
tinued, with  more  or  less  of  modification, 
to  the  present  day,  and  may  be  consid- 
ered part  of  the  common  law  of  bank- 
ruptcy in  this  country.  Ex  parte  Young, 
in  the  matter  of  Slaney,  2  Rose,  40 ; 
Aflalo  V.  Fourdrinicr,  6  B'ing.  306  ;  Wood 
V.  Dodgson,  2  M.  &  S.  195.  Bayley, 
J.,  in  delivering  his  opinion  said,  with 
reference  to  this  point:  "The  intention 
of  the  legislature,  at  the  same  time  that 
they  relieved  the  bankrupt  was,  to  confer 
a  benefit  also  on  the  surety  or  person  who 
was  liable  for  the  deirt  of  the  bankrupt. 
The  principal  creditor  might  liave  proved 
under  the  commission,  or  might  liave  re- 
sorted to  the  surety  without  proving  under 
the  commission  ;  therefore,  before  the  act 
he  might  have  compelled  the  surety  to 
pay  the  whole  amount  without  the  surety's 
having  any  benefit  under  the  commission. 
This  clause,  therefore,  was  intended  to 
remove  tiiat  inconvenience,  and  to  give  to 
the  surety  the  power  of  obtaining  a  divi- 
dend in  respect  of  his  debt."  The  Su- 
preme Court  of  the  United  States,  in  the 
construction  of  the  similai'  section  of  the 
late  National  Bankrupt  Law,  unhesitat- 
ingly adopted  the  same  view.  Mr.  Jus- 
tice McLean,  delivering  the  opinion  of 
the  court,  said :  "  Wells,  as  surety,  was 
within  this  section,  and  might  have 
proved  his  demand  against  the  bankrupt. 
He  had  not  paid  the  last  note,  hut  he 
was  liable  to  pay  it  as  surety,  and  that 
gave  him  a  right  to  prove  the  claim  under 
the  fifth  section.  And  the  fourth  section 
declares,  that  from  all  such  demands  the 
bankrupt  shall  be  discharged.  This  is 
the  whole  case.  It  seems  to  be  clear  of 
doubt.  The  judgment  of  the  State  court 
is  reversed."  Mace  v.  Wells,  7  How.  272. 
The  judgment  of  the  Supreme  Court  of 
Vermont  in  this  case  will  be  found.  Wells 
V.  Mace,  17  Vt.  503.  The  view  of  the 
later  English  cases,  and  of  the  Supreme 


Court  of  the  United  States,  will  be  found 
adopted  in  Morse  o.  Hovey,  1  Sandf. 
Ch.  187;  Butcher  v.  Forman,  6  Hill, 
583  ;  Crafts  v.  Mott,  4  Comst.  603,  de- 
cided as  late  as  1851  ;  Dunn  v.  Sparks, 
1  Carter,  (Ind.),  397  ;  and  recognized  in 
Holbrook  v.  Foss,  27  Maine,  441;  Piko 
V.  McDonald,  32  id.  418;  Leiiihton  v. 
Atkins,  35  id.  118.  These  were  cases 
where  the  foundation  of  the  plaintiff's 
claim  was  payment  of  certain  jiidfiments 
recovered  against  the  defendants  and  their 
sureties  (of  which  number  were  the  plain- 
tiffs), after  tlie  discharge  of  the  defendants, 
which  judgments,  therefore,  were  not 
provable  in  bankruptcy.  The  distinction 
taken  by  the  court,  admitting  the  author- 
ity of  Mace  v.  Wells,  &c.,  was,  as  laid 
down  by  Shepley,  J.,  in  one  of  the  csises, 
that  the  contract  upon  which  a  judgment 
at  law  has  been  recovered,  is  merged  in 
and  extinguished  by  the  judgment,  which 
constitutes  a  new  debt,  having  its  first 
existence  at  the  time  of  its  recovery.  So 
that  where  a  judgment  had  been  recovered 
on  a  promissory  note  (27  Me  441),  tho 
note,  by  virtue  of  which  it  had  been  re- 
covered, no  longer  continued  to  be  a  debt 
due  from  the  defendant  to  the  plaintiff. 
The  judgment  not  being  a  debt  due  from 
the  defendant  at  the  time  when  his  peti- 
tion was  filed,  could  not  have  been  proved 
in  bankruptcy  against  him.  Comfort  v. 
Eisenbcis,  11  Penn.  St.  13.  See  furthet 
on  this  subject,  Goddard  u.  Vander- 
hcyden,  3  Wilson,  262,  2  W.  Bl.  794; 
Young  V.  Hocklev,  3  Wilson,  346  ;  Taylor 
V.  Mills,  Cowp.  .525  ;  Paul  v.  Jones.  1  T. 
B.  599  ;  Snaith  v.  Gale,  7  id.  364 ;  Frost 
V.  Carter,  1  Johns.  Cas.  73 ;  Buel  v.  Gor- 
don, 6  Johns.  126;  Lansing  v.  Prcnder- 
gast,  9  id.  127;  Mechanics  and  Farmers 
Bank  v.  Capron,  15  id.  467;  Roosevelt  v. 
Mark,  6  Johns.  Cli.  266;  Selfridge  v. 
Gill,  4  Mass.  95;  Page  v.  Bussoll,  2  M 
&  S.  551 ;  Welsh  v.  Welsh,  4  id.  333 
Haddon  v.  Chambers,  1  Yeates,  529 ; 
Deacon  on  Bankruptcy,  285,  et  seq. ;  Horn 
i;.  Nason,  23  Me.  101 ;  Craggin  v.  Bailey 
id.  104;  Favnham  v.  Gilman,  24  id.  250; 
Pollock  V.  Pratt,  2  Wash.  C.  C.  490.  A 
case  of  great  instruction,  establishing  the 
right  of  the  surety  to  prove  his  contingent 
claim,  is  Crafts  v.  Motts,  5  Barb.  305 ; 
Morse  v.  Hovev,  1  Sandf  Ch.  187. 

(A)  M-Doug'al  !).  Paton,  8  Taunt.  584; 
Ex  parte  Mmet,  14  Ves.  189 ;   Russell  a 
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None  which  rest  upon  an  illegal  or  immoral  contract  or  con- 
sideration can  be  proved,  (i)  And  the  assignees  may  not  only 
make  any  defence  of  this  kind  which  the  insolvent  could,  as 
usury,  but  those  which  he  could  not,  on  the  ground  that  he 
could  not  rest  his  defence  on  his  own  fraud ;  for  the  assignees 
defend  for  the  benefit  of  the  creditors,  who  are  not  in  fault,  and 
the  insolvent  has  no  interest.  (_;')  It  may  be  stated  as  a  general 
rule,  that  debts  cannot  be  proved  which  spring  from  an  implied 
promise  only,  and  not  from  a  transfer  or  sale  of  property  or  a  sim- 
ilar consideration.     Nor  a  claim  for  merely  unliquidated  dam- 


Doty,  4  Cowen,  576;  Peters  v.  Newkirk, 
6  id.  103  ;  ll;:<,'aid  v.  Rtivmond,  2  Jolins. 
478;  Ex  parte  Uescharms,  1  Atk.  1(13; 
Lansing  c.  Vrendcr^ast,  9  Johns.  127, 
and  cases  cited.  In  Stinemets  v.  Ainslie, 
4  Denio,  573,  tlie  facts  were,  tliat  oil  tlie 
8tli  of  April,  1S42,  the  plaintiff  demised 
to  tlie  defendant  certain  premises  in  tlie 
city  of  New  York,  for  tlie  term  of  one 
year  from  the  tirst  day  of  May  then  next, 
rent  payable  quarterly.  Defendant  en- 
tered and  occupied  the  entire  year,  end- 
ing May  1,  1843.  Under  the  agreement, 
plaintiff  claimed  to  recover  the  last  quar- 
ter's rent,  from  February  first  to  May  tirst, 
1843.  Del'ence,  bankruptcy.  Defendant's 
petition  was  tiled  December  12,  1842. 
On  the  11th  of  March  following,  ho  was 
declared  a  bankrupt ;  and  on  tlie  7th  of 
August  thereafter,  he  was  discharged. 
The  court  held,  that  the  discharge  was  not 
a  bar,  and  there  was  judgment  for  tlie 
plaintiff.  On  error  brought,  this  judg- 
ment was  affirmed.  Branson,  C.  J. ;  "  The 
discharge  only  goes  to  such  debts  as  the 
defendant  owed  at  the  time  of  presenting 
his  petition,  and  the  rent  wliich  tlie  plain- 
tiff seeks  to  recover  accrued  tfub>ei|uent 
to  that  time.  Altliough  the  agreement  to 
pay  rent  was  made  prior  to  the  bankriqit- 
cy,  it  is  settled  that  the  discharge  does  not 
bar  an  action  on  the  agreement  for  rent 
accruing  subsequent  to  the  bankruptcy." 

(i)  Ec parte  Cottrell,  Cowp.  742.  But 
where  a  bond  was  given  for  the  payment 
of  a  sum  of  money  by  the  bankrupt,  in 
consideration  that  the  obligee  would  marry 
a  servant  of  the  bankrupt,  and  maintain  a 
bastard  which  the  bankrupt  had  by  her, 
and  tlie  marriage  took  effect,  this  was  helcl 
not  to  bo  an  illegal  consideration,  and  the 
obligee  was  entitled  to  prove  the  bond. 
And  in  Ex  piirte  Mumford,  15  Ves.  289, 
«vhero   promissory  notes  were   given   for 


liquidated  damages  in  compromising  an 
action  for  the  secluction  of  the  plaintiff's 
daughter,  per  quod  sermtiuin  amisit,  the 
notes  wore  permitted  to  be  proved  under 
a  commission  against  the  maker.  But 
where  a  bond  is  gi\'en,  strictly  turpi  cansaj 
or  ati  jnxemiuin  padoris  (for  the  distinction 
between  an  instrument  of  this  cliaracter 
and  those  above  alluded  to,  see  Franco  i 
Bolton,  3  Ves.  368,  and  cases  cited),  it 
cannot  be  proved  if  the  maker  become 
bankrupt.  Gilhani  v.  Locke,  9  Ves.  614; 
Ex  parte  Ward,  before  Lord  Camden, 
1768,  cited  in  15  Ves.  290;  Turnery. 
Vaughan,  2  Wilson,  340.  So  wliere  the 
debt  was  void  by  reason  of  usury.  Lowe 
V.  Waller,  Doug.  736  ;  Ex  parte  Thomp- 
son, 1  Atk.  125;  Ex  parte  Skip,  2  Ves. 
Sen.  489  ;  Beiilield  ;;.  Solomons,  9  id.  84  ; 
Ex  parte  Banglay,  1  Hose,  168.  But  it 
has  been  said,  that  where  it  is  allowed,  by 
the  custom  of  the  trade,  for  a  commission 
to  be  taken  in  addition  to  legal  interest, 
this,  though  sounding  in  usury,  will  yet 
bo  held  not  to  prevent  the  proving  of  the 
bond.  Ex  parte  Jones,  17  Ves.  332  j 
Carstairs  v.  Stein,  4  M.  &  S.  192;  Winch 
c.  Fcnn,  2  T.  R.  52,  note ;  Ex  parte  Hen- 
son,  1  Madd.  112;  Deacon  on  Bankrupt- 
cy, 302,  and  cases  cited.  See  other  eases 
of  illegal  contracts,  proof  of  which  was 
refused.  Ex  parte  Moggride,  1  Cooke's 
Bank.  L.  185  ;  Ex  parte  Daniels,  14  Ves. 
191  ;  Ex  parte  Bell,  1  Maule  &  S.  751; 
Ex  parte  Dyster,  2  Kose,  256  ;  Ex  parte 
Schmaling,  Buck,  93 ;  Ex  parte  Bouss- 
maker,  13  Ves.  71. 

( /)  This  subject  is  considered  in  the 
cases  cited  ante,  on  the  assignee's  right 
over  goods  fraudulently  conveyed,  .sect.  8, 
n.  (i),  and  on  the  right  and  liability  of 
the  assignees  to  the  same  equity  as  the 
bankrupt  himself,  sect.  6,  n.  (o). 
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ages ;  for  the  amount  should,  generally  at  least,  be  ascertain- 
able without  the  intervention  of  a  jury  (k)  And  this  brings  us 
again  to  the  great  distinction  between  claims  for  tort,  and  those 
founded  on  contract.  As  a  general  rule,  as  has  been  said,  no 
claims  for  tort  are  ever  provable.  Certainly  not  those  for  bodily 
injury,  as  for  assault  and  battery ;  nor  for  slander  or  libel.  But 
as  we  go  further,  there  seems  to  be  some  uncertainty.  Thus,  a 
claim  sounding  in  contract,  but  recoverable  only  as  damages; 
as  that  of  one  who  had  contracted  to  buy  of  another  what  that 
other  failed  to  make  title  to,  and  by  that  failure  gave  the  pro- 
posed buyer  a  claim  for  damages,  which  claim  and  action  do 
not  pass  to  the  assignee.  But  while  a  vendee  has  generally 
no  provable  claim  on  his  right  of  action  for  non-delivery,  yet  if 
he  has  paid  the  price,  he  has,  it  is  said,  a  definite  claim  for  so 
much  money,  which  he  may  prove,  (l) 


{k)  Green  v.  Bucknell,  8  A.  &  E.  701. 
Tliis  was  an  action  of  assumpsit  on  a 
special  contract,  tliat  whereas,  by  such 
contract  between  B.  and  G.,  G.  had 
agreed  to  sell  to  B.  all  the  oil  which 
should  arrive  by  a  certain  ship  wliich  B. 
was  to  receive,  within  fourteen  days  after 
the  landing  of  the  cargo,  and  pay  for  at 
the  expiration  of  tliat  time  by  bills  or 
money  at  a  specified  price  per  ton,  with 
customary  allowance.  The  declaration 
set  forth  that  the  ship  arrived,  and  the 
cargo  was  landed,  and  G.  tendered  the  oil 
to  B.  at  the  end  of  the  fourteen  days  ;  that 
the  quantity  of  oil  after  allowances,  &c., 
was  a  certain  number  of  tons  ;  that  at  the 
time  of  the  tender  the  market  price  of  oil 
was  lower  than  the  contract  price  by  an 
amount  stated;  that  B.,  on  the  tender 
being  made,  refused  to  accept,  and  that 
the  difference  of  prices  was  within  the 
knowledge  of  the  parties.  On  this  state 
of  facts  it  was  held,  that  B.  having  be- 
come bankrupt  after  the  refusal,  G.  could 
not  prove  for  this  breach  of  contract,  under 
the  commission ;  for,  that  although  G.'s 
claim  would  be  measured  by  the  differ- 
ence between  the  contract  and  the  market 
prices  at  the  time  when  B.  should  have 
fulfilled  his  contract ;  yet  the  case  did  not 
show  that  the  data  on  which  the  calcula- 
tion must  proceed,  were  so  settled  as  to 
admit  of  no  dispute,  and  render  the  inter- 
vention of  a  jury  unnecessary ;  so  that 
G.'s  claim  was  n^f  a  debt  but  for  dam- 


ages, and  could  not  be  proved.  Good- 
title  V.  North,  Doug.  584.  -In  this  case, 
Lord  Mansfield  said  :  "  The  form  of  the 
action  is  decisive.  The  plaintiff  goes  for 
the  whole  damages  occasioned  by  the  tort, 
and  when  damages  are  uncej-tain,  they 
cannot  be  proved  under  a  commission  of 
bankruptcy."  This  was  an  action  for 
trespass  for  mesne  profits.  Parker  v. 
Norton,  6  T.  R.  695;  Parker  v.  Crole, 
5  Bing.  63,  2  Moore  &  P.  150,  Shoe- 
maker V.  Keely,  2  Dall.  213,  1  Yeates, 
245  ;  Williamson  v.  Dickens,  5  Ired.  259 ; 
Comstock  V.  Grout,  17  Vt.  512;  Over- 
seers of  St.  Martin  v.  Warren,  1  B.  & 
Aid.  491 ;  Whitmarsli's  Bankrupt  Law, 
p.  266;  Hammond  i>.  Toulmin,  7  T.  R. 
612;  Johnson  v.  Spiller,  Buller,J.,  note 
to  Alsop  V.  Price,  1  Doug.  168;  Tayor  v. 
Young,  3  B.  &  Aid.  521 ;  Utterson  v. 
Vernon,  3  T.  R.  539,  4  id.  570.  See 
Boorman  v.  Nash,  9  B.  &  C.  145;  Ex 
parte  Day,  7  Ves.  301  ;  Ex  parte  King,  8 
id.  334  ;  Forster  v.  Surtees,  12  East,  605  ; 
Do  Tastet  v.  Sharpe,  3  Madd.  51 ;  Gulli- 
ver V.  Drinkwater,  2  T.  R.  261.  A  claim 
for  damages  for  a  trespass  is  not  provable. 
Kellogg  V.  Schuyler,  2  Denio,  73. 

(I)  Utterson  v.  Vernon,  3  T.  R.  539 ; 
Parker  v.  Norton,  6  id.  695,  are  cases  of 
tliis  class.  There  seems  no  inconsistency 
in  these  classes  of  cases.  The  same  prin- 
ciple governs  both.  If  the  claim  sounds 
merely  in  damages  it  cannot  be  proved, 
for  damages,  stri'  tly  speaking,  are  for  the 
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The  claim  must  rest  on  a  valuable  consideration.  For  the 
assignee  may  defend  against  a  merely  good  consideration,  al- 
though the  insolvent  himself  might  not.  (m)  Of  course  the 
assignee  may  defeat  any  claim  which  the  insolvent  hlmseK 
might,  as  where  it  is  barred  by  a  statute  of  limitation  or  the 
statute  of  frauds,  or  the  Uke.  (n)  The  question  of  time  also 
comes  in  here.  For  no  debt  is  provable  against  the  funds,  that 
is,  against  the  creditors,  which  did  not  accrue  before  the  bank- 
ruptcy. The  reason  of  the  case  is  obviously  this.  Up  to  a 
certain  point  of  time  all  the  property  previously  coming  to  the 
insolvent,  and  all  the  debts  previously  due  to  him  pass  to  the 
assignee,  for  the  benefit  of  certain  creditors  ;  and  these  must  be 
creditors  whose  claims  against  the  insolvent  accrued  to  them 


jury  to  determine.  But  if,  though  nomi- 
nally sounding  in  damages,  :is  is  the  alle- 
gation in  every  ordinary  action  of  assumji- 
sit,  the  claim  be  in  substance  for  a  distinct 
and  liquidated  sum,  it  may  be  proved  in 
bankruptcy.  Ashnrst,  J.,  in  delivering  his 
opinion  in  Hammond  v.  Touhnin,  said  : 
"  I  have  always  understood  that  when  the 
plaintiff's  demand  rested  in  damages,  and 
could  not  be  ascertained  without  the  inter- 
vention of  a  jury,  it  could  not  be  proved 
under  the  defendant's  commission  ;  now 
here  was  no  precise  sum  due  to  the  plain- 
titfs  at  the  time  of  the  defendant's  iaiik- 
ruptcy."  Such  was  the  view  ot  the  Court 
of  Appeals  in  Kew  York  in  a  recent  case, 
where  it  was  held,  that  a  claim  for  liqui- 
dated damages  for  the  breach  of  an  agree- 
ment might  be  proved  in  bankruptcy. 
Boyd  V.  Vanderkemp,  1  Barb.  Ch.  274. 
And  on  the  same  principle,  a  claim  against 
a  common  carrier  for  ^onds  lost,  (/amp- 
bell  V.  Perkins,  4  Scld.  4.in.  As  to  the 
efi'cct  of  a  judgment  recovered  for  a  tort 
previously  to  the  bankruptcy,  see  infra. 

(m)  Gaidiner  c.  Shannon,  2  Sch.  &  L. 
228.  Gardiner,  in  1799,  entered  into  co- 
partnership with  H.,  and  previous  to  the 
execution  of  the  partnership  articles,  exe- 
cuted to  the  defendant  a  bond  in  £1,000, 
conditioned  to  p.iy  £.100  on  a  day  since 
passed.  A  deed  of  the  same  date  was 
executed  between  Gardiner  and  Shannon, 
reciting  the  marriage  of  ("rartlincr,  and 
that  he  had  made  no  settlement  on  his 
wife  previous  to  the  marriage ;  also  recit- 
ing the  bond,  and  that  Gardiner  was 
ibout  to  enter  into  said  copartnership  — 


declaring  the  trust  of  the  bond  to  be  that 
the  wife  should  receive  the  intcrot  of  the 
said  sum  of  £500  from  the  death,  failure 
in  trade,  or  bankruptcy  of  Gardiner,  and 
that  in  such  case  she  should  have  power 
of  appointment,  &c.  A  commission  in 
bankruptcy  soon  issitcd  against  Gardiner 
and  H.,  under  which  defendant  proved 
the  bond;  a  dividend  was  ordered,  but  the 
order  for  payment  being  icsisted  by  the 
partnership  creditors,  a  bill  was  filed  im- 
pcachiiiL^  the  bond  as  voluntary,  and  the 
Lord  Chancellor  [Redesdale)  said:  *' This 
is  a  mere  volunlary  bonil ;  an  act  which 
the  bankrupt  was  not  under  an  obligation 
to  do  ;  and  when  a  man  does  such  an  act 
it  must  be  taken  to  have  been  done  in  or- 
der to  deprive  his  creditors  of  the  remedy 
they  would  othenvise  have  agaiiist  hia 
effects.  .  .  .  Suppose  that  Gardinei",  in- 
stead of  becoming  a  trader,  had  died, 
could  his  executors  have  paid  this  as 
agaiitst  his  creditors'^  Though  it  might 
be  recovered  at  law,  it  would  be  post- 
poned in  equity  as  a  vdluntary  bond.  [See 
Jones  V.  Powell,  I  Ivj.  Ca.>,  Abr.  84; 
Lechmere  v.  Carlisle,  3  P.  Wms.  222. 
The  Lady  Cox's  case,  id.  ."4 1. J  The 
proper  order  to  inake,  in  ease  of  a  volun- 
tary bond,  is  not  to  expunge  it;  but  that 
it  shall  not  be  set  against  the  creditors  ; 
but  if  there  be  a  surplus  after  payment  of 
all  joint  and  separate  debts,  the  party 
shall  be  allowed  to  come  in." 

(?i)  lir  parte  Dewdney,  1.5  Ves.  479; 
Ex  parte  Seaman,  id. ;  Ex  parte  Roffey, 
2  Rose,  245. 
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before  the  same  point  of  time.  If,  on  the  one  hiind,  a  debtor 
to  the  insolvent,  who  became  his  debtor  after  a  certain  moment, 
must  pay  to  him,  and  not  to  the  assignee,  so  on  the  other,  one 
becoming  his  creditor  after  the  same  time,  must  look  to  him  for 
payment,  and  not  to  the  assignee. 

Interest  is  always  cast  on  debts  in  this  country ;  and  sub- 
stantially so  in  England,  at  present,  although  different  rules  have 
prevailed,  (o)  To  put  aU  the  creditors  on  an  equality,  interest 
is  cast  to  the  time  of  the  decree,  on  aU  debts  due  from  the 
insolvent  and  payable  before  that  time,  and  is  discounted  from 
all  those  payable  at  a  later  period.  If  a  debt  is  payable  on 
demand,  and  only  on  demand,  —  as  by  a  note  on  demand,  for 
example, —  the  insolvency  itself  acts  as  a  demand  to  sustain  the 
claim  ;  but  if  there  had  been  no  previous  demand,  interest  would 
not  generally  be  allowed.     After  the  amounts  are  made  up  to 


(o)  In  England,  the  doctrine  on  this 
subject  formerly  was,  that  the  debt  must 
have  accrued  before  the  act  of  bankruptcy  in 
order  to  enable  the  creditor  to  prove  it. 
Bamford  v.  Burrell,  2  B.  &  P.  1  ;  O'Brien 
V.  Greirson,  2  Ball  &  B.  334.  Subsequently 
the  provision  of  the  statute  46  Geo.  3,  c. 
135,  s.  2,  which  was  incorporated  into  the 
6  Geo.  4,  u.  98,  s.  47,  and  which  is  sub- 
stantially reenacted  in  12  &  13  Vict.  c. 
106,  s.  165,  et  se?.,  allowed  any  person, 
with  whom  the  bankrupt  shall  have  really 
and  bona  fide  contracted  any  debt  or  de- 
mand before  the  issuing  of  the  commis- 
sion, to  come  in,  notwithstanding  any  prior 
act  of  banliruptcy  committed  by  the  bank- 
rupt, and  prove  the  same,  provided  he  had 
not,  at  the  time  it  was  contracted,  notice  of 
such  act  of  bankruptcy.  It  has  been  lield, 
that  the  act  of  bankruptcy  meant  in  this 
section,  is  the  act  of  bankruptcy  on  lohich 
the  commission  issues.  So  that  if  the  debt 
is  contracted  before  the  act  of  bankruptcy 
on  whii'li  the  commission  is  issued,  though 
after  notice  of  prior  act  of  bankruptcy,  it 
may  ncvertlielcss  be  proved  under  the 
commission.  £.r  parte  Bovvness,  2  Maule 
&  S.  479  ;  Ex  parte  Sharpe,  3  Mont.,  D.  & 
De  G.  490;  Ex  parte  Birkett,  2  Rose,  71. 
In  Brown  v.  Lamb,  6  Met.  203,  the  rules 
on  this  subject  were  laid  down  compre- 
hensively, as  follows  :  that  "  On  all  debts 
where  interest  is  reserved  by  the  contract, 
interest  is  to  be  paid  according  to  the  con- 
tract. On  all  debts  where  interest  is  not 
recovered  by  the  contract,  if  the  debt  be- 


came due  before  the  first  publication  of  the 
warrant  to  the  messenger,  interest  is  to  be 
paid  from  the  time  of  such  publication ; 
but  if  the  debt  become  due  after  such 
publication,  interest  is  to  be  paid  from 
the  maturity  of  the  debt ;  and  if  the  debt 
were  payable  on  demand,  then  interest  is 
to  be  paid  from  the  time  of  the  earliest 
demand  shown ;  and  if  no  special  demand 
be  shown,  then  interest  is  to  be  paid  from 
the  time  of  such  first  publication.  And 
when  an  appeal  is  taken  from  an  order  of 
a  master  directing  interest  to  be  so  paid, 
and  that  order  is  confirmed,  the  interest  is 
to  be  paid  up  to  the  time  of  the  final  or- 
der of  the  appellate  court."  This  rule  is 
founded  on  the  Massacliusetts  statute  of 
1838,  and  it  will  be  seen  that  questions  of 
interest  are  governed,  to  a  greater  extent 
than  many  questions  in  bankruptcy,  by 
the  express  statute  provisions.  The  gen- 
eral principles,  however,  are  laid  down  iu 
Broomley  v.  Goodere,  1  Atk.  75 ;  Ex 
parte  Koch,  1  Ves.  &  B.  342 ;  Eden  on 
Bankruptcy,  391  ;  Archbold  on  Bank- 
ruptcy, tit.  Interest,  and  cases  cited  there. 
Eyre  v.  Bank  of  England,  1  Bh^h,  582 ; 
Ex  parte  Greenway,  Buck,  412  ;  Ex  parte 
Martin,  I  Rose,  87 ;  Deacon  on  Bank- 
ruptcy, 263,  269,  et  seq. ;  Bower  «.  Marris, 
Craig  &  Ph.  251  ;  Ex  parte  Higgiubottom, 
2  Glyn  &  J.  1 23.  The  instructive  opi]iion 
of  Hubbard,  J.,  in  Brown  n.  Lamb,  above 
cited ;  Ex  parte  Williams,  1  Rose,  399  ; 
Ex  parte  Champion,  3  Bro.  C.  C  436, 
and  cases  cited. 
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the  time  of  the  decree,  interest  is  cast  on  none  ;  for  if  it  were  cast 
on  all,  it  would  come  to  the  same  thing.  If  any  creditors  hold 
security,  the  statutes  usually  provide  for  their  surrendering  it  to 
the  assignees  if  they  please,  or  retaining  it  and  not  proving 
their  debts,  or  realizing  it,  or  having  it  valued,  and  thus  ascer- 
taining the  balance  of  debt  due  to  them,  and  proving  that,  (p) 

If  any  persons,  creditors  of  course,  have  attached  the  property 
of  the  insolvent,  the  attachment  is  dissolved  at  once  by  the 
insolvency,  (q)     But  in  some  States  the  assignee  has  power  to 


(/))  In  tho  matter  of  Gmnt,  5  Law  T?ep. 
303,  this  point  came  before  Stonf,  J.  The 
American  Bank  held  certain  collateral  se- 
curities which  they  desired  to  apply  to  the 
amount  of  their  debt,  so  far  as  they  would 
go,  and  prove  against  Grant's  estate  for 
the  balance.  The  court  said  :  "  What  is 
to  be  done  in  cases  where  a  creditor  who 
proves  a  debt  holds  coUatei-al  security 
therefor  ?  Are  these  securities  in  all  cases 
to  be  sold,  and  the  creditor  to  be  permit- 
ted to  prove  for  tlie  residue  of  his  debts  "! 
Or  miy  the  crcdito)',  under  the  direction 
and  sanction  of  the  court,  be  permitted  to 
take  the  securities  at  their  true  value,  that 
value  bcin;.,^  ascertained  under  the  direc- 
tion of  the  court,  and  to  prove  for  tho 
residue  of  his  debt  1  Upon  those  ques- 
tions I  do  not  profess  to  feel  any  i-cal 
difficulty.  .  .  .  Thci'e  can  be  no  doubr 
that  a  creditor,  holding  securities,  is  en- 
abled to  prove  his  debt  upon  his  offer  to 
surrender,  and  actually  surrenderins  those 
securities  to  be  disposed  of  according  to 
'.ne  order  and  direction  of  the  court,  and 
that  he  is  entitled  to  prove  liis  debt, 
deducting  the  true  value  of  the  securities 
therefi'oni,  that  true  value,  when  ascer- 
tained, being  paid  or  applied  by  the  court 
for  tlio  exclusive  benefit  of  such  creditor. 
How,  tlien,  is  such  value  to  be  ascertained 
!iy  the  court !  Mu-Jt  it  be  ascertained  by 
a  sale  of  the  securities  by  the  court  in  all 
cases  1  <}v  may  it  be  ascertained  by  an 
appraisement,  or  by  allowing  the  cred- 
itor to  take  the  same  at  the  nominal  valite, 
or  in  any  other  manner  which  the  court 
may  deem  for  the  true  interest  and  benefit 
of  all  concerned  in  the  estate,  if  there  be 
no  objection  by  the  bankrupt,  or  any  of 
the  other  creditors,  or  any  other  party  in 
interest ;  or,  in  case  of  objection,  if,  upon 
full  notice  and  hearing  of  all  parties,  the 
court,  in  tlie  exercise  of  a  sound  discre- 
tion, deem  the  one  or  the  ""her  course  most 


for  the  benefit  of  all  concerned  in  the 
estate  ?  "  It  was  held,  that  the  court 
might,  in  the  exercise  of  a  sound  discre- 
tion, adopt  either  of  those  courses,  and,  at 
all  events,  that  the  full  value  of  the  secu- 
rities shall  be  secured  to  the  creditor 
Amory  v.  Francis,  16  Jlass.  308;  Lanek- 
ton  V.  VVolcott,  6  Mot.  30.5.  It  seems  that 
in  England  the  usage  has  been  for  the 
court  to  direct  a  sale,  and  the  creditor 
was  allowed  to  hold  the  amount  realized 
therefrom,  and  prove  for  the  residue. 
Eden  on  Bankruptcy,  104,  et  feij.;  Dea- 
con on  Bankruptcy,  178;  Ex  parte  Good- 
man, 3  Madd.  373 ;  jEx  parte  Parr,  I 
Kose,  76,  18  Vcs.  65;  Ex  parte  Bennet, 
2  Atk.  5-27  ;  Ex  parte  AVildman,  1  id.  109; 
Ex  parte  Do  Tasted,  1  Rose,  323,  declare 
the  doctrine,  that  where  the  creditor  holds 
the  security  of  a  third  person  merely,  or 
the  joint  security  of  the  bankrupt  and  a 
third  person,  the  creditor  may  prove  for 
the  whole  amount,  and  retain  his  security 
at  the  same  time,  to  recover  what  he  can 
upon  it,  provided  that  he  receives  in  the 
whole  no  more  than  twenty  shillings  to  the 
pound.  Ex  parte  Hedderley,  2  Mont.,  D. 
&  De  G.  487 ;  Ex  parte  Shepherd,  id.  204. 
See  also,  Ex  parte  Prescott,  4  Deacon 
&  Ch.  23  ;  Ex  parte  Dickson,  2  Mont.  & 
A.  99  ;  Ex  parte  Ruftbrd,  1  Glyn  &  J.  41  ; 
AVard  v.  Dalton,  7  C.  B.  643.  But  it  was 
held,  as  above,  that  securities  from  tho 
bankrupt  alone  must  be  given  up  before 
proof.  Ex  pnrli'  Bloxham,  6  Ves.  449, 
600  ;  Ex  parte  Barclay,  1  Glyn  &  J.  272  ; 
Ex  parte  Smith,  3  Bro.  C.  C.  46  ;  Ex  parte 
Dickson,  2  Mont.  &  A.  99.  See  also,  on 
the  same  point.  Ex  parte  Baker,  8  Law  Xi. 
461,  and  Eastman  v.  Foster,  8  Met.  19. 

(q)  And  it  has  beeii  held,  that  where  a 
statute  provided  that  an  assignment  in 
insolvency  should  operate  a  dissolution  of 
all  attachments  on  the  property,  this  should 
apply  to  an  attachment  made  on  the  prop- 
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continue  the  attachment  and  the  suit  for  the  benefit  of  the  cred- 
itors. ('/•)     As,  for   example,  where    a    dissolution  of  the    first 


erty  after  tlio  statute  went  into  operation, 
for  the  purpose  of  securiiis;  a  deln  incurred 
before  its  enactment,  tlie  dulitor  and  ered- 
itor  being  citizens  of  the  State  where  the 
assignment  was  made,  and  the  cause  of 
action  having;  accrued  on  a  contract  to  be 
performed  in  this  State,  on  tlie  ground 
that  sucli  a  provision  attiicts  not  the  riglit, 
but  tlie  remedy.  Bigelow  u.  Pritcliard, 
21  Piclc.  169.  But  not  an  attachment 
made  before  the  passage  of  the  act.  Kil- 
born  V.  Lyman,  B  Jlet.  299.  This  matter 
is  farther  considered  in  anoclier  part  of 
this  chapter,  in  connection  witli  the  topic 
of  liens. 

(>■)  In  this  connection,  it  may  be  proper 
to  allude  to  the  second  section  of  the  Na- 
tional Bankrupt  Act  of  1841,  which  pro- 
vided that  it  should  in  nowise  impair 
"  any  Hens,  mortgages,  or  other  securities 
on  property,  real  or  personal,  wliich  might 
be  valid  by  the  laws  respectively."  A 
diversity  of  opinion  had  existed  in  the 
various  State  courts  as  to  what  constituted 
a  lien.  That  a  judgment  was  properly  a 
lien  seems  to  have  been  generally  admit- 
ted by  the  courts.  In  the  matter  of  Cook, 
2  Story,  3S0,  Judge  Stori/  said  :  "  I  have 
never  doubted  that  tlie  lien  of  a  judgment 
at  the  common  law  upon' real  estate  since, 
the  statute  of  Westminster,  13  Edw.  I. 
Stat.  1,  c.  18,  which  has  been  adopted  in 
many  States  of  the  Union,  is  within  the 
proviso  of  the  second  section  of  the  Bank- 
rupt Act  of  18-tl,  and  sacred  thereby, 
and  is  wholly  unaffected  by  the  proceed- 
ings in  bankruptcy,  where  it  has  been  ob- 
tained in  the  regular  course,  before  any 
petition  or  decree  or  discharge  in  bank- 
ruptcy." This  view  is  adopted  in  Buck- 
ingham V.  McLean,  13  How.  151  ;  Pol- 
lard V.  Cocke,  19  Ala.  138;  Talbert  v. 
Melton,  9  Sraedes  &  i\I.  9  ;  Byers  v.  Fow- 
ler, 7  Eng.  218;  Towner  v.  Wells,  8 
Ohio,  136  ;  Roads  v.  Symmes,  1  id. 
140;  Milt.  Ass.  Soc.  v.  Stanard,  4  Munf. 
B39;  Coutts  v.  Walker,  2  Leigh,  268; 
Moliere  v.  Noe,  4  Dall.  450 ;  Codvvise  e. 
Gelston,  10  Johns.  507 ;  Kerper  v.  Hoch, 
1  Watts,  9 ;  Cathcart  v.  Potterficld,  5 
id.  163 ;  Porter  y.  Cocke,  Peck,  130 ; 
United  States  v.  Morrison,  4  Pet.  124; 
Conard  t/.  Atlantic  Ins.  Co.  1  id.  386 ; 
Ridge  I'.  Prather,  1  Blackf.  401  ;  Van 
Rensselaer  v.  Sheriff  of  Albany,  1  Cow- 
iin,  501.  Some  courts  have  even  said, 
'hat  an  action  commenced  operates  a  lien. 
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Nowdigail  V.  Lee,  9  Dana,  17;  Watson 
V.  Wilson,  2  id.  406  ;  Ro'ieixson  v.  Stew- 
art, 2  B.  Mon.  321  ;  Hodges  v.  Holeman, 
1  Dixna,  50.  See  Storm  v.  "Waddell,  2 
Sandf.  Ch.  494.  In  other  States  an  at- 
tachment has  been  considered  a  lien.  Car- 
ter V.  Champion,  8  Conn.  549  ;  Dunklee 
II.  Pales,  5  N.  H.  528 ;  Kittredge  v.  Bel- 
lows, 7  id.  427  ;  Wheeler  v.  Fish,  3  Fairf. 
241  ;  Robinson  v.  Mansfield,  13  Pick. 
139;  Pomroy  i\  Kingsley,  1  Tyler,  294  ; 
Fettyplace  v.  Dutch,  13  Pick.  392  ;  Ar- 
nold V.  Brown,  24  id.  95 ;  Grosvenor  v. 
Gold,  9  Mass.  210.  But  Stori/,  J.,  denied 
thpt  an  attachment  was  now  a  lien,  within 
the  meaning  of  the  bankrujit  law,  even  in 
those  States  which  had  always  treated  it 
as  such.  Ex  parte  Foster,  2  Story,  132, 
5  Law  Reporter,  5.5.  This  case  was  cited 
and  considered  in  Kittredge  v.  Warren, 
14  N.  H.  509,  and  an  opposite  opinion 
on  this  point  was  reached  by  the  court. 
It  was  held,  that  an  attachment  of  prop- 
erty upon  mesne  process,  bond  fide  made 
before  any  act  of  bankruptcy,  was  a  lien  or 
security  upon  property,  valid  by  the  laws 
of  New  Hampshire,  and  within  the  pro-, 
viso  of  the  second  section  of  the  Bank- 
rupt Act.  In  the  matter  of  Bellows  & 
Peck,  7  Law  Reporter,  119,  this  matter 
came  again  before  the  Circuit  Court, 
Judge  iSVoj"_y  presiding,  and  the  authorities, 
and  especially  Kittredge  v.  Warren,  were 
considered  at  length.  The  opinion  of  the 
court  in  Ex  parte  Foster  was  reaiKrmcd  ; 
and  going  further,  it  w;is  held,  that  where 
an  attachment  on  mesne  jiroccss  was 
made  and  the  defendant  subsequently  ob- 
tained his  discharge  in  bankruptcy,  and  a 
State  court  where  the  case  was  pending 
should,  as  in  Kittredge  v.  \\'aiTen,  hohl 
that  the  attachment  prevailed  as  against 
the  subseiiuent  proceedings,  and  the  dis- 
charge invalid,  as  against  creilitois  who 
had  secured  their  rights  by  such  attach- 
ment, it  would  be  the  duty  of  the  District 
Court  to  grant  an  injunction  aynin-it  the 
creditor,  his  agent  and  attorneys,  and  the 
sheriff  who  had  charge  of  the  property 
attached,  to  restrain  the  creditor  from 
proceeding  to  judgment,  or  if  the  suit  had 
been  prosecuted  to  judgment,  to  restrain 
him  from  levying  his  execution  on  the 
property  attached,  or  if  the  property  had 
been  sold  under  the  execution,  to  compel 
the  sheriff  to  bring  the  money  into  court. 
In  Kittredge  o.  Emerson,  15  N.  H.  227, 
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attachment  would  leave  the  property  under  a  second  attachment, 
made  by  a  citizen  of  another  State,  and  such  as  the  insolvency 
would  not  discharge  or  control,  (s) 

The  law  of  set-ofF,  in  insolvency,  to  which  we  have  already 
alluded,  is  a  little  peculiar.  It  is  indeed  far  wider  in  its  reach 
than  the  common  law,  or  statutory  provisions  for  set-off  not  in 
insolvency.  It  covers  aU  mutual  claims  or  debts  of  every  kind. 
A  creditor  of  the  insolvent,  who  is  also  his  debtor  in  any  way, 
gets  the  whole  benefit  of  all  his  debt  to  the  insolvent.  If  he 
paid  it  in  money,  this  would  go  to  the  fund.  But  he  may  pay 
it  by  set-ofT;  and  if  this  equals  or  exceeds  his  debt  to  the  insol- 
vent, his  whole  debt  is  paid,  (t)     But  an  administrator  has  not 


which  came  before  the  court  of  New 
Hampshire  subsequent  to  tlie  decision  in 
Bellows  &  Peck,  the  doctrines  of  that  case 
were  assailed,  and  that  of  Kittredge  v. 
Warren  affirmed  with  conspicuous  ability, 
by  ilr.  Chief  Justice  Parker,  in  an  opin- 
ion of  great  length,  in  which  the  cases  are 
reviewed,  both  with  regard  to  the  matter 
of  attachment,  and  the  power  of  the 
courts  of  the  United  States  to  grant  in- 
junctions to  restrain  plaintiffs  in  the  State 
courts  from  pursuing  their  rights  and 
remedies  in  those  tribunals.  And  deny- 
ing this  power,  in  order  to  be  clearly 
understood,  the  court  say,  that  if  such 
plaintiffs  shall  ask  their  interference,  it 
will  be  their  duty  to  enjoin  and  prohibit 
any  person  from  attempting  to  procure 
any  process,  from  any  court  not  acting 
nnder  the  authority  of  the  State  of  New 
Hampshire,  with  a  view  to  prevent  the 
entry  of  judgments  in  such  suits,  or  to 
prevent  the  execution  of  the  final  process 
issued  upon  those  judgments,  where  ob- 
tained. This  matter  is  considered  also  by 
Prentiss,  .J.,  in  the  District  Court  of  Ver- 
mont. Downer  v.  Brackett,  5  Law  Re- 
porter, 392,  wliere  a  \'ic^v  is  adopted  like 
that  of  the  court  of  New  Hampshire, 
above  cited.  Haughton  v.  Eustis,  5  Law 
K.  50.').  The  case  of  Bellows  &  Peck 
WIS  taken  to  the  Supreme  Court  of  the 
United  States  on  writ  of  error,  and  the  de- 
cision of  Parker,  C.  .J.,  sustaincil.  Peck 
V.  Jenness,  7  How.  612.  The  view  adopt- 
ed by  Mr.  Justice  Story  was  concurred  in 
by  Conckling,  J.,  in  the  matter  of  Allen,  5 
Law  Reporter,  352.  The  following  cases 
seem  to  sustain  the  view  adopted  by  Par- 
her,  C.  J. ;  Trzell  v.  Rountree  1  McLean, 


95,  7  Pet.  464  ;  Wallace  v.  McConnell, 
13  Pet.  151  ;  Beaston  v.  Farmers  Bank 
of  Delaware,  12  Pet.  128;  Savage  v. 
Best,  3  How.  Ill;  Colby  v.  Ledden, 
id.  626;  Shawhan  v.  Wherritt,  id.  627; 
Downer  v.  Brackett,  21  Vt.  599;  Shaffer 
V.  McMakin,  1  Smith  (Ind.),  148, 1  Carter, 
274 ;  Langford  v.  Raiford,  20  Ala.  532  ; 
Kilborn  r.  Lyman,  6  Met.  299  ;  Hubbard 
V.  Hamilton  Bank,  7  Met.  340 ;  Daven- 
port V.  Tilton,  10  Met.  320. 

(s)  Thus  in  the  Massachusetts  Act  of 
1841,  c.  124,  s.  5,  it  was  provided,  that, 
"  Should  it  appear  to  the  Judge  of  Pro- 
bate or  Master  in  Chancery,  that  a  disso- 
lution of  any  attachment  pursuant  to  the 
provisions  of  the  fifth  section  of  the  act  to 
■which  this  is  an  addition  (1838,  c.  163), 
would  prevent  said  attached  property 
from  passing  to  the  assignees,  the  attach- 
ment upon  his  order  shall  survive,  not- 
withstanding the  provisions  of  such  sec- 
tion, and  the  assignee  shall  have  power, 
with  the  permission  of  the  court  to  which 
such  writ  is  returnable,  to  proceed  with 
the  suit  against  the  insolvent  to  final 
judgment  and  execution,  and  the  amount 
recovered,  exclusive  of  costs,  shall  vest  ia 
the  assignees." 

[t)  In  addition  to  our  remarks  and  cita- 
tions on  the  law  of  set-off  in  note  [g],  to 
section  8,  p.  483,  we  would  say,  that 
in  Gibson  v.  Bell,  1  Bing.  n.  c.  743, 
Tindal,  C.  J.,  set  forth  with  accuracy  the 
progress  of  the  English  law  on  this  sub- 
JL'Ct.  See  p.  753,  et  seq.  ;  BoUand  v.  Narb, 
8  B.  &  0.  105  ;  Ex  parte  Deeze,  1  Atk. 
228  ;  Ex  parte  Prescot,  id.  230  ;  Boyd  v. 
Mangles,  16  M.  &  VV.  337.  The  credits, 
it  is  said,  must  have  been  given  before 
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been  permitted  to  set  off  a  debt  due  to  him  in  his  own  right 
against  a  claim  by  the  assignee  of  a  distributive  share  belonging 
to  the  insolvent,  (u) 

A  verdict  in  favor  of  a  creditor,  which  might  be  decisive 
against  the  insolvent  himself,  is  not  necessarily  so  against  an 
assignee.  Any  other  creditor  may,  for  good  reason,  ask  that 
the  verdict  be  inquired  into  and  impeached ;  and  the  assignee 
not  only  may,  but  must  do  this,  if  he  can,  supposing  sufficient 
reason  to  be  shown,  {v) 

A  judgment  is  stronger  than  a  verdict.  It  is  indeed  the 
highest  evidence  of  debt;  and  as  between  the  parties,  it  is  con- 
clusive at  common  law.  But  it  is  not  conclusive  in  insolvency. 
Courts  have  declared  that  proof  of  a  debt  is  not  made  out  by 


the  bankruptcy.  Herrison  v.  Guthrie,  3 
Scott,  298  ;  linssell  v.  Bell,  1  Dowl.  n. 
8.  107  ;  Hulme  u.  Miggleston,  3  M.  & 
W.  30;  Young  v.  Bank  of  Bengal,  1 
Deacon,  622  ;  Ex  parte  Hale,  3  Ves.  304. 
In  order  to  come  within  the  purview  of 
the  doctrine,  the  debts  to  be  set-ofF  must 
be  due  in  the  same  right.  Groom  v. 
Mealey,  2  Bing.  n.  c.  138;  Staniforth 
V.  Pellowea,  1  Marsh.  184;  Yates  v. 
Sherrington,  11  M.  &  W.  42,  12  M.  & 
W.  8.55 ;  Belcher  v.  Lloyd,  10  Bing.  310  ; 
Forster  v.  Wilson,  12  M.  &  W.  191 ; 
Clarke  ti.  Fell,  1  Nev.  &  M.  244 ;  French 
V.  Andrade,  6  T.  R.  582;  Cherry  v. 
Boultbee,  4  Mylne  &  C.  442;  West  o. 
Pryce,  2  Bing.  455 ;  Ex  parte  Pearce,  2 
Mont.,D.  &DeG.  142;  Ex  parte  JUsLgien, 

5  Eose,  249 ;  Addis  v.  Knight,  2  Meriv. 
117  ;  Ex  parte  Ross,  Buck,  125  ;  Fair  t>. 
M'lver,  16  East,  130;  Slipper  o.  Stid- 
stone,  5  T.  R.  493.  The  credits  must  be 
such  as  will  in  their  nature  terminate  in 
debts ;  Rose  v.  Hart,  above  cited,  2 
Smitli,   L.   C.   179;  Rose  v.  Sims,  1   B. 

6  Ad.  521 ;  Russell  v.  Bell,  1  Dowl.  n. 
s.  107;  Abbott  i'.  Hicks,  7  Scott,  715; 
Groom  v.  West,  8  A.  &  E.  758 ;  Tamp- 
lin  !.'.  Diggins,  2  Camp.  312;  Ridout  r. 
Brough,  Cowp.  133.  So  it  has  been  said 
that  if  a  banker  receives  and  pays  money 
on  account  of  a  bankrupt,  after  notice  of 
his  bankruptcy,  he  cannot  set  off  the  pay- 
ments against  the  receipts,  as  against  the 
assignees.  Vernon  v.  Hankey,  2  T.  R. 
113,  3  Bro.  313  ;  in  Raphaels.  Birdwood, 
5  Price,  593 ;  Atkinson  v.  Elliott,  7  T. 
E.  378 ;  Ex  parte  Boyle,  Cooke's  Bank, 
ti.  571  (8th  ed.),  and  in  this  last  case,  it 


was  held,  that  if  a  bankrapt  be  indebted 
to  a  creditor  in  two  sums,  for  one  of 
which  the  creditor  may  prove,  for  the 
other  not,  and  the  creditor  be  indebted  to 
the  bankrupt,  he  may  set  off  his  debt 
against  the  debt  he  cannot  prove,  and 
prove  for  the  other.  See  cases  cited, 
ante,  sect.  8,  note  (</),  p.  483. 

(tt)  Davis  V.  Newton,  6  Met.  537.  The 
s.ame  principle  was  applied  in  this  case  as 
in  tlie  cases  cited  in  the  preceding  note, 
to  the  point,  that  in  order  to  give  the  right 
to  set-off,  the  debts  must  be  due  in  the 
same  right. 

(u)  Ex  parte  Rashleigh,  Ex  parte  But- 
terfiU,  1  Rose,  192.  In  tliis  case  it  was 
attempted  by  counsel  to  show  that  the 
commissioners  were  bound  by  a  verdict 
rendered.  Lord  Chancellor  Elclon  said : 
"  I  am  quite  clear  that  the  commissioners 
are  not  bound  by  the  verdict,  if  circum- 
stances present  themselves  in  a  credible 
shape,  leading  them  to  doubt  the  propri- 
ety of  it;  and  the  judgment,  after  the 
commission  is  just  nothing  at  all.  Their 
jurisdiction,  like  the  Chancellor's,  is  both 
legal  and  equitable,  and  if  there  are  equi- 
table grounds,  upon  which  the  verdict 
cannot  stand,  they  are  not  only  author- 
ized, but  it  is  their  duty  to  inquire  into 
them,  and  the  verdict  will  not  conclude 
either  the  bankrupt  or  the  creditors.  It  is 
competent  to  any  creditor  of  the  bankrupt, 
or  to  the  bankrupt  himself,  to  impeach 
the  verdict,  which,  before  it  is  matured 
into  a  judgment  or  execution,  is  only 
prima  facie  evidence  of  a  debt."  Deacon 
on  Bankruptcy,  197. 


516  THE   LAW   OF   CONTEACTS.  [PART  IL 

suit,  verdict,  and  judgment,  however  formal  and  accurate,  if  the 
court  can  see  clearly,  by  means  of  competent  evidence,  that  the 
debt  itself  is  not  actually  due  to  the  creditor  in  good  faith,  (iv) 
The  court  or  commissioner  may  certainly  inquire  into  the  con- 
sideration of  a  judgment  debt. 

A  judgment  may  have  the  effect  of  making  a  claim  provable, 
which  of  itself  would  not  lie.  Thus,  if  one  brought  his  action 
even  for  assault,  or  slander,  no  claims  for  which  would,  as  we 
have  seen,  be  provable,  and  his  action  ripens  to  judgment 
before  the  insolvency,  there  is  no  more  reason  why  he  may  not 
prove  this  judgment  debt,  than  why  he  should  not  prove  a 
promissory  note  given  for  the  same  cause,  (x)  A  mere  award 
of  referees  does  not  change  the  nature  of  the  claim.  («/) 


SECTION   XII. 

OF   THE   PROOFS    OF   DEBTS,   AND    OF   DIVIDENDS. 

Under  this  head  we  may  consider  first,  who  may  prove  debts, 
and  against  whom  they  may  be  proved  ;  and  second,  the  man- 
ner of  proof. 

All  persons  who  have  distinct  claims  against  the  insolvent, 
may  prove  them  against  his  estate,  whatever  be  their  personal 


{w)  "Proof  upon  a  jurlgment  will  not  the  text  is  obvioHs.     The  claim,  while  ia 

stand  merely  upon  that,  if  there  is  not  a  its  unliiiuidated  state,  is  forno  c//s(ii!d  sun?, 

debt  due  in  '  truth  and  reality,'  for  which  as  soon  as  the  jury  have  passed  upon  it,  it 

the    consideration    must    be    looked    to."  becomes    a    claim   for   a   definite   amount. 

Lord  Eldon,  in  Er  parte  Bryant,  1   Vcs.  The  question  then  comes,  as  in  the  case 

&-  B.  211.     "  The  commissioners  clearly  of  a  promissory  note,  is  the  claim,  taken 

may  inquire  into  the  consideration  for  a  as  a  whole,  valid?    No  <|uestion  of  greater 

judgment   debt."      Ex  parte   Marson,   .3  or   less  amount  of  damages  is  left  for  a 

Mont.  &  A.  \r-)3.     And  it  has  bi'cn  held  jury.      That   the  judgment  changes   the 

that   a  judgment,  to   be   provable,  must  character  of  the  demand  from  what  may 

have  been  signed,  actually,  or  by  relation,  be   termed  a  mere  claim  to  a  debt,  see 

before  the  commis.-iion  issued.    Mougridge  Crouch  i>.  Gridley,  6  Hill,  250;  see  also, 

r.  Davis,  Wightw.  16  ;  Buss  v.  Gilbert,  2  Thompson  v.  Hewitt,  id.  2.54.     So  with  a 

M.  &  S.  70;  Robinson  v.  Vale,  2  B.  &  C.  decree  of  a  court  of  chancery  for  the  pay- 

762;  Ex  purl/'  Birch,  4  id.  880.  ment  of  a  debt.     Johnson  v.  Fitzhugh,  3 

(x)  This  matter  has  been  already  com-  Barb.  Ch.  360. 

mcnted  upon,  with  reference  to  the  right  (;/)  In  the  matter  of  Comstock,  5  Law 

to  prove  claims  for  unliquidated  damages,  Kep.  163. 
which  see.     The  reason  of  the  doctrine  of 
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relations  to  him.  Thus,  a  wife,  who  has  a  distinct  estate  of 
her  own,  may  have  and  prove  a  debt  due  to  her  from  the  estate 
of  her  hubsand.  (z)  >  -^ustee  may  prove  for  his  cestui  que 
trust,  (a)  An  infant  may  prove  by  his  guardian  ;  and  courts 
having  cognizance  of  banl^ruptcy  matters,  may  generally  ap- 
point a  guardian  for  the  purpose.  The  assignee  of  a  bond  or 
simple  contract  may  prove  in  his  own  name.  The  assignee  of 
another  insolvent  may  prove  his  claim.  Corporations  may 
prove  by  their  duly  authorized  attorney,  {b)  In  aU  these  cases, 
as  indeed  in  all  eases,  precautions  are  used  to  ascertain  the 
truth,  which  may  best  be  considered  under  the  next  topic,  the 
method  of  proof. 

In  all  cases,  the  other  creditors  are  entitled  to  the  oath  of  the 
party  in  interest,  and  to  the  benefit  and  protection  derivable  from 
his  examination  ;  and  either  of  them  may  have  any  question  of 
this  kind  determined  by  a  jury,  (c)     The  provisions  for  this 


(z)  Thus  it  is  said,  that  if  a  bond  or 
covenant  is  given  by  the  husband,  to  pay 
the  wife,  or  her  trustees,  during  his  life,  a 
sum  of  money  for  the  benefit  of  the  wife 
or  issue  after  his  death,  such  a  bond  may 
be  proved  in  banliruptcy  against  his  estate. 
Ex  parte  Winchester,  1  Atlc.  116;  Ex 
parte  Dicken,  Buck,  115  ;  Ex  parte 
Campbell,  16  Ves.  244 ;  Ex  parte  Gard- 
ner, 11  id.  40;  Ex  parte  Brown,  Cooke, 
231  ;  Ex  parte  Granger,  10  Vos.  349  ; 
Montefiori  v.  Montefiori,  1  W.  Bl.  363 ; 
Sliaw  V.  Jakeman,  4  East,  201.  See  also. 
Ex  parte  Smith,  Cooke,  237  ;  Brandon 
V.  Brandon,  2  Wils.  Ch.  14;  Ex  parte 
Elder,  2  Madd.  282  ;  Ex  parte  Brench- 
ley,  2  Glyn  &  J.  174.  But  it  is  said  that 
a  bond  given  by  the  husband  to  pay 
money  for  the  use  of  the  wife,  with  a  con- 
dition, by  way  of  defeasance,  that  the 
bond  shall  not  be  enforced  unless  upon 
the  bankruptcy  of  the  obligor,  will  be  void 
as  a  fraud  upon  the  creditors  of  the  hus- 
band, and  cannot  be  proved  against  his 
estate.  Lockyer  v.  Savage,  2  Stra.  947  ; 
Higinbotham  v.  Holme,  19  Ve.s.  88  ; 
Stratton  v.  Hale,  2  Bro.  Ch.  490,  s.  c. 
Buck,  179;  Ex  parte  Hodgson,  19  Ves. 
206;  ;?r  parte  Young,  3  Madd.  124;  Ex 
pane  Hill,  Cooke,  232  ;  Ex  parte  Bennett, 
id.  233. 

(a)  Ex  parte  Dubois,  1  Cox,  310.  As 
to  the  joinder  of  cestui  que  trust  in  the 
proof,  see  infra. 


(b)  This  is  provided  for  by  statute,  and 
it  may  be  added,  that  all  these  matters  of 
form  in  proof,  &c.,  are  made  the  subject  of 
strict  statute  regitlation.  In  Albany  Ex- 
change Bank  v.  Johnson,  .5  Law  Kep.  313, 
Cunckling,  J.,  said,  after  stating  tliat  the 
statute  requirement  must  be  fully  com- 
plied with  :  "  Indeed,  independently  of  the 
above  recited  provision  of  the  act,  it  niay 
well  be  doubted  whether  a  petition  of  this 
nature,  in  behalf  of  a  corporation,  could 
properly  be  received  without  proof  that 
the  persons  by  whom  it  was  signed  and 
verified  were,  in  fact,  the  official  organs  or 
the  authorized  agents  of  the  corporation." 
1  Cooke,  Bankrupt  Law,  124  ;  Deacon  on 
Bankruptcy,  194;  Ex  parte  Bank  of  Eng- 
land, 18  Ves.  228,  1  Rose,  142,  which  last 
report  seems  to  be  somewhat  deficient. 
Ex  parte  Bank  of  England,  1  Wils.  Ch. 
29.5,  1  Swanst.  10. 

(c)  In  the  case  of  Foster  v.  Reraick,  5 
Law  Rep.  406,  which  arose  under  the  late 
National  Bankrupt  Act,  Story,  J.,  said  : 
"  And  after  having  provided  '  that  all 
proof  of  debts  or  other  claims  of  creditors 
entitled  to  prove  the  same  by  this  act,  shall 
be  under  oath  or  solemn  affirination,  &c.,' 
[the  statute]  proceeds  to  declare,  '  but  all 
such  proofs  of  debts  and  other  claims 
shall  be  open  to  contestation  in  the  proper 
court  having  jurisdiction  in  bankruptcy, 
and  as  well  the  assignee  as  the  creditor, 
shall  have  a  right  to  a  trial  by  jury,  upou 
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purpose  differ  considerably,  both  in  the  statutes  and  in  the  prac- 
tice of  the  different  States.  Generally,  however,  there  must  be, 
in  most  of  the  cases  mentioned  above,  the  oath  of  the  party 
represented  and  actually  interested,  as  well  as  of  him  who  has 
the  legal  interest  and  acts  as  owner.  Thus,  the  cestui  que  trust 
should  join  with  the  trustee,  (d)  the  infant  with  the  guardian  ; 
and  some  officer  of  a  corporation  should  present  the  claim  of 
the  corporation,  who  was  so  conversant  of  its  business  as  to  be 
able  to  testify  concerning  it.  So,  too,  if  an  assignee  proves  a 
debt,  his  insolvent  should  be  sworn,  (e)  The  general  reason 
for  all  this  is,  that  the  creditors  may  have  all  the  assurance  they 
can  from  the  oaths  of  those  actually  interested,  that  the  whole 
amount  claimed  is  due,  and  that  no  part  has  been  paid,  or 
allowed  for,  or  in  any  manner  settled  or  met  by  a  counter- 
claim which  should  reduce  it.     The  reason  of  the  rule  shows 


an  issue  to  be  directed  by  such  court  to 
ascertain  the  \-alidity  and  amount  of  such 
debt  or  ckiims.'  Now,  certainly,  there  is 
Kome  difficuhy  in  avoiding  the  conclusion, 
that  this  clause  of  the  seventh  section 
docs  apply  to  every  case,  where  the  credi- 
tor seeks  to  have  the  fact  ascertained  by  a 
jury,  of  the  validity  and  amount  of  his 
claim,  whatever  may  be  the  case  of  the 
debtor,  where  no  assignee  has,  as  yet,  been 
appointed.  It  strikes  me,  therefore,  that 
if  the  creditors  in  the  present  case  should 
desire  a  trial  by  jury,  it  ought  to  be 
granted  ;  but  if  not  desired,  then  the  court 
may  proceed  to  decide  the  case  of  itself, 
as  a  summary  proceeding  in  equity." 

(d)  In  Ex  parte  Dubois,  1  Cox,  310, 
the  language  of  the  Lord  Cliancellor  was  : 
"  The  reason  why  a  trustee  was  not  per- 
mitted to  piove  the  debt  alone  under  the 
commission  is,  that  he  must  swear  to  the 
debt  being  due  to  him ;  now  the  debt 
being  only  due  to  him  !>!  trust  for  another, 
it  is  rather  too  great  a  refinement  for  him 
to  take  such  an  oath  ;  and  if  he  swear  the 
debt  is  due  co  him  as  trustee  only,  that  is 
not  sufficient,  for  it  does  not  appear  with 
certainty  that  the  debt  has  not  been  paid 
to  the  cestui  que  trust.  The  cestui  que  trust 
must,  therefore,  join  the  trustee  in  swearing 
that  no  part  of  the  debt  has  been  paid  or 
secured."  And  it  seems  that  the  same 
reason  will  apply  to  the  case  of  proof  by  a 
guardian,  provided,  of  course,  that  he 
could  have  a  knowledge  of  the  existence 
of  his  de  )t.     Ex  parte  Belton,  1  Atk.  251. 


So,  if  cestui  que  trust  be  a  lunatic,  his  oath 
will  not,  as  matter  of  course,  be  required. 
Ex  parte  Maltby,  in  the  matter  of  Sim- 
mons, 1  Rose,  387. 

(e)  Owen  on  Bankruptcy,  195,  Cooke, 
Ifi'.i.  It  has  already  appeared,  that  the 
right  of  the  assignees  to  sue  on  debts  due 
the  bankrupt's  estate,  with  or  without 
naming  themselves  assignees,  depends 
upon  the  time  of  accrual  of  the  debt  or 
right  of  action.  In  certain  cases  (see 
(ii'te)  the  assignees  may  treat  the  debt  as 
due  themselves,  and  make  no  allegation 
in  their  declaration  of  the  fact,  that  they 
are  assignees  of  such  an  insolvent.  Now, 
in  cases  where  they  may  sue,  if  the  debtor 
against  whom  they  hold  the  claim  is  sol- 
vent, it  seems  that  it  might  well  be  held 
in  case  of  the  insolvency  of  the  debtor, 
that  they  can  prove  against  his  estate, 
without  the  necessity  of  the  oath  of  the 
creditor  himself.  This  is  a  matter  now 
within  their  personal  knowledge.  Other- 
wise, when  the  debt  accrued  at  such  a 
time  that  they  could  have  no  such  knowl- 
edge. In  practice,  the  oath  of  the  creditor 
himself  is  usually  taken  in  both  classes 
of  cases,  and  there  is  certainly  nothing 
objectionable  in  this  mode  of  procedure. 
But  it  is  submitted,  that  the  validity  of 
the  proceeding,  when  the  oath  of  the 
creditor  has  not  been  taken,  in  cases  of 
the  class  above  alluded  to,  might  well 
be  maintained,  notwithstanding  the  omis- 
sion. 


CH.  xn.] 


BANKEUPTCT  AND   INSOLVENCY. 


519 


its  limit.  If  the  party  represented  can  know  nothing  of  this, 
as  an  actual  infant,  or  an  insane  person,  his  oath  is  not  called 
for.(/) 

In  all  of  these  matters,  commissioners  and  courts  have  con- 
siderable discretion.  The  examination  is  usually  rigorous  and 
searching  if  there  be  any  reason  to  suppose  fraud  or  collusion. 
And  beside  the  oath  of  the  creditor,  which  would  not  be 
received  at  common  law,  and  of  the  insolvent  which  would 
be  receivable,  all  kinds  of  evidence,  admissible  at  law,  may 
be  offered  on  the  one  side,  or  demanded  on  the  other,  in  order 
to  submit  every  claim  to  thorough  and  effectual  investiga- 
tion, (g) 


(/)  Ex  parte  Lloyd,  In  the  matter  of 
Lloyd,  1  Rosa,  4  ;  Fortescue  v.  Hennah, 
19  Ves.  67;  Ex  parte  Symes,  11  Ves. 
521. 

(g)  And  moreover,  as  to  debts  due,  and 
the  disposition  of  the  property,  the  ijank- 
rupt  may  be  examined  in  accordance  with 
the  principles  of  equity  jurisprudence. 
But  the  court  will  guard  him  against  an- 
swering any  questions  which  shall  tend  to 
render  him  liable  to  a  criminal  prosecu- 
tion, unless  the  disclosure  is  absolutely  es- 
sential to  the  interests  of  the  creditors. 
Arohbold  on  Bankruptcy,  277  ;  Ex  parte 
Cossens,  in  the  matter  of  Worrall,  Buck, 
531.  This  rule  may,  however,  require 
some  qualification  ;  for,  in  the  case  above 
cited,  it  is  said  by  Lord  Chancellor  El- 
don:  "I  conceive  that  there  is  no  doubt 
that  it  is  one  of  the  most  sacred  principles 
in  the  law  of  this  country,  that  no  man 
can  be  called  on  to  criminate  himself,  if 
he  choose  to  object  to  it ;  but  I  have  al- 
ways understood  that  proposition  to  ad- 
mit of  a  qualification  with  respect  to  the 
jurisdiction  in  bankruptcy,  because  a 
bankrupt  cannot  refuse  to  discover  his 
estate  and  effects,  and  the  particulars  re- 
lating to  them,  though  in  the  course  of 
giving  information  to  his  creditors  or  as- 
signees of  what  his  property  consists,  that 
information  may  tend  to  show  he  has 
property  which  he  has  not  got  according 
to  law;  as  in  the  case  of  smuggling,  and 
the  case  of  a  clei-gyman  carrying  on  a 
farm,  which  lie  could  not  do  according  to 
the  act  of  parliament,  except  under  the 
limitation  of  the  late  act ;  and  the  case  of 
persons  having  the  possession  of  gun 
powder  in  unlicensed  places,  whereby  they 


become  liable  to  great  penalties,  whether 
the  crown  takes  advantage  of  the  forfeit- 
ures or  not :  in  all  these  cases  the  parties 
are  bound  to  tell  their  assignees,  by  the 
examination  of  the  commissioners,  what 
their  property  is,  and  where  it  is,  in  order 
that  it  may  be  laid  hold  of  for  the  pur- 
poses of  the  creditors."  And  in  Ex  parte 
Oliver,  1  Rose,  407,  seven  years  before 
the  case  in  Buck  was  decided,  it  was  held 
by  Lord  Eldon,  that  the  court  had  power  to 
punish  a  bankrupt  for  contempt,  who  re- 
fused to  answer  any  questions  regarding 
his  estate,  even  though  the  answer  would 
criminate  himself  s.  c.  2  Ves.  &  B. 
244.  In  Pratt's  case,  1  Glyn  &  J.  58,  and 
Mont.  &  B.  203,  the  doctrine  was  broadly 
stated,  that  the  bankrupt  was  bound  to 
disclose  all  circumstances  respecting  his 
property,  be  the  consequences  what  they 
might.  And  see  Ex  parte  Meymot,  1 
Atk.  200;  .Ear  parte  Nowlaji,  11  Ves.  514. 
But  in  Ex  parte  Kirby,  1  Mont.  &  McA. 
229,  Lord  Lyndhnrst  was  unwilling  to  ad- 
mit that  the  commissioners  could  dispense 
with  the  general  rule  of  law,  that  no  per- 
son can  be  compelled  to  criminate  him- 
self. The  rule,  however,  in  view  of  later 
cases,  which  went  to  a  great  extent  upon 
the  opinion  of  Lord  Eldon,  above  quoted, 
we  think  may  be  stated  as  follows :  The 
bankrupt  may  be  compelled  to  answer 
any  question  relating  to  the  disposition  of 
his  property,  even  though  the  answer  may 
tend  to  criminate  him.  The  principle  of 
the  rule  is  well  illustrated  in  the  case  put 
by  Erskine,  C.  J.,  in  2  Deacon  &  Ch.  214, 
In  re  Heath.  "  Now  with  respect  to  the 
proposition  put  by  Mr.  Montague,  I  agree 
with  him,  that  you  could  not  a^k  a  man 
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A  bankrupt  who  holds  property  in  a  fiduciary  capacity,  and 
has  a  debt  or  balance  from  his  own  assets  in  favor  of  the  prop- 
erty so  held  by  him  in  trust,  may  prove  the  debt  against  his 
own  estate.  (/*) 

Some  of  the  most  difficult  questions  which  occur  in  bank- 
ruptcy or  insolvency  arise  where  partnerships  are  concerned. 
It  is  a  very  simple  thing  for  a  partnership  to  prove  a  debt,  or  to 
go  into  insolvency.  But  the  different  and  clashing  rights  of  the 
creditors  of  the  firm,  and  the  creditors  of  the  several  members 
of  it,  of  which  we  have  treated  in  our  chapter  on  Partnership, 
often  create  difficulty,  (i)  It  is,  however,  one  of  fact  rather  than  , 
law.  The  whole  property  may  pass  in  the  usual  way  through 
the  hands  of  one  assignee,  by  one  insolvency;  or  of  one  assignee 
chosen  under  distinct  applications  for  insolvency,  the  partner- 
ship indebtedness  and  the  several  indebtedness  being  separated ; 
or  they  may  be  entirely  distinct  insolvencies.  This  must  depend 
upon  the  law  or  the  practice  of  each  State.  Generally,  we 
should  say  that  one  insolvency,  and  one  assignee,  could  settle 
aU  the  questions  to  most  advantage,  (j) 


whether  he  had  not  robbed  another  of  a 
sura  of  money ;  because,  if  he  had  so 
robbed,  the  money  would  not  be  the 
property  of  the  assignees  but  of  the  party 
robbed  ;  it  would  be,  in  fact,  no  discover}' 
of  tlie  esfute  of  the  bankrupt.  But  I  can 
see  no  objection  to  this  question  (unless 
it  might  be  regarded  as  a  chain  in  evi- 
dence to  convict  the  party  of  robbery), 
namely,  '  Had  you  not  on  such  a  day, 
and  at  such  a  place,  100/.  V  jVnd  accord- 
ing to  the  answer  you  might  then  interro- 
gate what  he  had  done  with  it.  In  the 
present  case  the  question  is,  '  What  have 
you  done  with  this  property  ?  '  not,  '  How 
did  you  obtain  it  ?  '  And  I  think  all  the 
cases  have  been  decided  in  that  way  of 
looking  at  the  question."  Tiie  courts 
may  enforce  answers  to  their  questions  !»y 
comniitcmg  for  contempt.  Kimball  u. 
Morris,  ■>  .Met.  .575  ;  Archbold,  278. 

(/()  Ex  i«irle  Shaw,  1  (Jlyn  &  J.  127; 
Ex  /uiiie  \Vat,son,  2  Ves.  &  B.  414;  Ex 
])iute  .Marsh,  1  Atk.  l.'iS,  s.  c.  Cooke, 
408;  Er  parte  Richardson,  3  Madd.  138, 
Buck,  202.  But  it  has  been  also  held, 
that,  when  such  debts  are  proved  by  the 
bankrupt,  and  tlie  dividend  paid,  tlie 
amount  shall  not  go  into  the  hands  of  the 


bankrupt  himself,  but  be  deposited  to  the 
account  of  the  estate,  or  paid  into  court. 
Ex  parte  Brookes,  Cooke,  137  ;  Ex  parte 
Locke,  2  Bro.  Ch.  596.  In  this  case,  and 
on  this  point,  the  Lord  Chancellor  said: 
"  I  appreliend,  in  strictness,  the  bankrupt 
ought  to  be  admitted  a  creditor  for  that 
which  he  has  as  executor,  against  his  own 
estate;  but  it  would  be  eviilently  improp- 
er to  sutfer  the  money  to  come  into  the 
hai.ils  of  the  bankrupt.  In  the  present 
case,  there  is  nothing  but  money  in  the 
hands  of  the  assignees,  and  the  creditor 
has  such  an  interest  in  it  as  to  entitle  him 
to  have  it  retained  in  court."  And  see 
Ex  parte  Llewellyn,  Cooke,  B.  L.  135; 
Er  parte  Ellis,  1  Atk.  101  ;  Ex  parte 
Slnikeshaft,  3  Bro.  Ch.  198;  Ex  parte 
Moody,  2  Rose,  413. 

(/)  See  A'yl.  I.  of  this  work,  p.  147,  et. 
fie(j. 

(j)  For  an  elaborate  examination  of 
the  subject  of  bankruptcy,  with  refei'ence 
to  its  effect  on  partnerships,  see  Collyor 
on  Partnership,  Story  on  Partnership, 
Gow  on  Partnership,  Watson  on  Partner- 
sliip,  and  Bisset  on  Partnership,  under  the 
titles  of  Bankruptcy  and  Insolvency. 


CH.  XII.]  BANKRUPTCY    AND   INSOLVENCY.  521 

These  difficulties  are  very  much  increased  and  complicated 
when  two  or  more  insolvent  firms  are  connected  in  business, 
and  still  more  when  one  or  more  persons  belong  to  all  the  firms, 
in  each  of  which,  however,  there  are  other  persons.  And  not 
unfrequently,  in  such  cases,  the  connection  in  business  leads  to 
a  mode  of  keeping  the  accounts,  or  of  making  charges  and 
entering  credits  in  one  or  all  of  the  firms,  which  makes  the  dif- 
ficulty stiU  greater.  It  would,  however,  be  difficult  in  any 
work,  and  impossible  in  a  single  chapter  like  this,  to  present 
any  rules  of  law  which  would  help  to  disentangle  such  cases. 
And  indeed  the  rules  and  principles  applicable  to  them  do  not 
belong  peculiarly  to  insolvency,  but  to  partnership,  sale,  agency, 
or  other  branches  of  the  law  of  contracts. 

The  dividends  are  declared  at  meetings  called  for  that  pur- 
pose. And  it  is  the  duty  of  the  assignee  to  settle  questions, 
arrange  his  accounts,  collect  the  assets,  and  do  what  else  is 
necessary  without  any  unnecessary  delay,  so  that  the  funds  of 
the  insolvent  may  pass  into  the  hands  of  the  creditors,  to  whom 
they  belong,  as  soon  as  may  be.  And  delay,  for  which  no  good 
cause  exists,  would  be  a  strong  reason  for  removal  of  the  as- 
signee (k) 

A  debt  may  be  proved  at  any  meeting.  The  reason  is,  that 
it  would  be  unjust  whoUy  to  exclude  an  actual  and  honest  cred- 
itor merely  for  not  presenting  his  claim  at  an  earlier  period.  {I) 
But  it  is  also  provided  in  our  statutes  generally,  that  the  former 
dividends  are  not  to  be  disturbed.  That  is,  no  one  coming  in 
after  a  dividend  has  been  declared  and  become  payable,  can 
take  from  creditors  what  they  have  received,  or  from  the  funds 
what  is  necessary  to  pay  the  dividends  due  to  others ;  but  the 
new-comer  may  receive  not  only  the  further  dividends,  but  the 
past  dividends,  if  the  assignee  has  new  and  unappropriated 
funds  which  can  pay  them. 

(k)  The  decisions  of  the  courts  in  rela-  insolvent  laws.     The  statement  of  the  law 

tion  to  declaration  of  dividends,  &c.,  are  in  the  text,  will  be  found  to  conform  with 

found  to  be  based  so  exclusively  on  statute  the  nsual  statute  provisions.     See  stat.  12 

provisions,  that  it  is  deemed  inexpedient  &    13    Vict.    c.    106 ;    the   late   National 

to  go  into  the  citation  or  discrimination  of  Banlcrupt  Law  of  the  United  States;   tiie 

authorities.     It  becomes  necessary,  in  all  insolvent  laws  of  the  various  States, 

matters  of  form  and  order  of  this'  eliarac-  (/)  Minot  v.  Tliayer,  7  Met.  348 ;  Fletch- 

ter  to  consult  strictly  the  directions  of  tlie  er  v.  Davis,  id.  142 
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SECTION     XIII. 


OF   THE   DISCHARGE. 


Whether  a  discharge  operates  as  a  complete  satisfaction  of 
the  debt,  or  releases  the  insolvent  from  imprisonment,  or  leavea 
him  and  his  future  property  as  open  to  all  process  of  arrest  or 
attachment  as  before,  depends  upon  the  statutory  provisions. 
The  prevailing  effect,  in  this  country,  is  an  entire  discharge  of 
the  debt,  (to)  But  all  the  statutes,  or  nearly  all,  contain  pro- 
visions intended  to  prevent  a  fraudulent  insolvent  from  getting 
this  relief;  and  the  general  way  is,  by  requking  an  assent  to 
his  discharge  from  a  certain  number,  or  proportion  in  value  or 
number,  or  both  of  his  creditors ;  and  it  is  usually  a  majority 
in  number  and  value. 

This  discharge  must  be  declared  at  a  meeting  called  for  the 


()«)  The  provisions  relating  to  the  effect 
of  the  discharge  vary  in  different  States. 
The  statutes  of  Arkansas,  New  Jersey, 
North  Carolina,  Mississippi,  Tennessee, 
Illinois,  Georgia,  Missouri,  Connecticut, 
Pennsylvania,  and  Ohio,  exempt  only  the 
person  of  the  debtor  from  imprisonment. 
Stat,  of  N.  J.  1847,  tit.  9,  eh.  4;  Eev. 
Stat,  of  Arkansas,  18.37  ;  Stat,  of  Conn. 
1838,  p.  270;  Ohio  Rev.  Stat.;  Code  of 
North  Carolina;  Statute  Laws  of  Tennes- 
see. The  statutes  of  California,  Michi- 
gan, Mississippi,  and  Massacimsctts,  and 
in  tlie  majority  of  the  States  at  this  day, 
provide  for  the  discharge  of  the  insolvent 
from  liability  for  the  debt  itself,  if  his  prop- 
erty is  assigned  and  distributed  among  his 
creditors.  Laws  of  Cal.  1850-53,  ch.  80  ; 
Eev.  Stat,  of  Michigan,  1837,  tit.  7,  ch.  3  ; 
Massachusetts  Insolvent  Laws  of  1838. 
The  laws  of  New  York  upon  this  subject 
differ  in  important  respects  from  those  of 
many  of  the  States.  We  give  a  few  of  its 
provisions,  as  abridged  from  the  statutes 
by  Chancellor  Kent :  "  The  insolvent 
laws  of  New  York  enable  the  debtor,  with 
'  the  assent  of  two-thirds  in  value  of  his 
creditors,  and  on  the  due  disclosure  and 
Burrender  of  his  property,  to  be  discharged 


from  all  his  debts  contracted  within  the 
State,  subsequently  to  the  passing  of  the 
insolvent  act,  and  due  at  the  time  of  the 
assignment  of  his  property,  or  contracted 
before  that  time,  though  payable  after- 
wards. The  creditor  who  raises  objec- 
tions to  the  insolvent's  discharge  is  enti- 
tled to  have  his  allegations  heard  and  de- 
termined by  a  jury.  The  insolvent  is  de- 
prived of  the  benefit  of  a  discharge,  if, 
knowing  of  his  insolvency,  or  in  contem- 
plation of  it,  he  has  made  any  assignment, 
sale,  or  transfer,  cither  absolute  or  condi- 
tional, of  any  part  of  his  estate,  or  has 
confessed  judgment,  or  given  any  security 
with  :t  view  to  give  a  preference  for  an 
antecedent  debt  to  any  creditor.  The  dis- 
charge applies  to  all  debts  founded  upon 
contracts  made  within  the  State,  or  to  be 
executed  within  it ;  and  for  debts  due  to 
persons  resident  within  the  State  at  the 
time  of  the  publication  of  notice  of  the 
application  for  a  discharge  ;  or  to  persona 
not  residing  within  the  State,  but  who 
united  in  the  petition  for  his  discharge,  or 
who  accept  a  dividend  from  his  estate." 
Tor  the  construction  of  the  New  York 
statute,  on  this  subject,  see  Stanton  v.  El- 
lis, 2  Kern.  575.     See  1  Law  Eep.  273. 
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purpose.  There  any  creditor  may  object  to  it ;  and  may  prove 
any  facts  or  urge  any  objections  which  would  prevent  it.  These 
resolve  themselves  into  the  misconduct  of  the  insolvent ;  and 
are  mainly  his  generally  fraudulent  acts,  or  specifically  his  con- 
cealment of  effects,  or  preference  in  contemplation  of  insol- 
vency, (n) 

In  former  parts  of  this  book  we  have  stated,  as  a  general  rule, 
that  no  creditor  is  permitted  to  obtain  an  undue  advantage  over 
another.  If  one  is  promised  any  advantage  if  he  will  sign,  in 
order  that  his  signature  may  bring  in  others,  this  promise  is  il- 
legal and  void.  And,  in  general,  any  act  of  the  insolvent  or  the 
assignee,  which  secures  to  any  one  or  more  creditors  advantages 
over  the  rest,  would  not  only  be  ineffectual  at  law,  but  would,  if 
the  insolvent  were  in  fault,  prevent  him  having  a  discharge,  (o) 


(n)  The  grounds  on  which  the  bank- 
rupt's certificate  and  discharge  maybe  dis- 
allowed are  various.  Those  which  were 
adopted  in  the  late  national  act,  are  sub- 
stantially the  same  with  those  which  oc- 
cur in  the  statutes  in  general.  The  dis- 
charge may  be  disallowed  ;  —  1.  When  a 
majority  of  creditors,  in  number  and  value, 
who  proved  their  debts,  file  their  written 
dissent  to  the  granting  the  certificate. 
2.  When  the  bankrupt  has  been  guilty  of 
any  fraud,  or  wilful  concealment  of  his 
properly  or  rights  of  property.  3.  Or 
shall  have  preferred  any  of  his  creditors, 
contrary  to  the  provisions  of  the  statute. 
4.  Or  shall  liave  wilfully  omitted  or  re- 
fused to  comply  with  any  orders  or  direc- 
tion of  the  court,  or  conform  with  any 
other  requisition  of  the  act.  5.  Or  shall, 
in  the  proceedings  under  the  act,  have  ad- 
mitted a  false  or  fictitious  debt  against  his 
estate.  6.  Or  (being  a  merchant,  banker, 
factor,  broker,  underwriter,  or  marine  in- 
surer) shall  not  have  kept  proper  books  of 
accounts   after  the  passing    of  the   act. 

7.  Or  shall  have  applied  trust  funds  to  his 
own   use   since   the   passing  of  the   act. 

8.  Or  (the  application  being  voluntary) 
shall,  afterthe  first  of  January,  1841,  or  at 
any  other  time  in  contemplation  of  the 
passage  of  a  bankrupt  law,  by  assignment 
or  otherwise,  have  given  or  secured  any 

f reference  to  one  creditor  over  another, 
n  the  matter  of  Alonzo  Pearce,  6  Law  R. 
261,  was  a  case  in  which  Judge  Prentiss 
learnedly  discussed  the  objections  to  a  dis- 
charge.    See  also,  the  cases  cited  on  the 


subjects  of  conveyances  in  contemplation 
of  bankruptcy,  and  fraudulent  preferences, 
ante.  In  the  matter  of  Wilson,  6  Law 
Rep.  272.  If  the  debtor  give  a  creditor  a 
note,  to  induce  him  to  withdraw  opposi- 
tion to  his  discharge,  the  discharge  will 
be  avoided.  Bell  v.  Leggett,  3  Seld.  176  ; 
Ruckman  v.  Cowell,  1  Comst.  50.5.  But 
it  will  not  be  avoided  because  the  debtor 
paid  money  to  counsel  for  advice,  though 
the  debtor  neglected  to  publish  the  fact. 
Lyon  V.  Marshall,  11  Barb.  241.  Nor,  it 
has  been  held  in  New  York,  by  payments 
in  contemplation  of  bankruptcy,  in  fraud 
of  the  bankrupt  law,  after  certificate  grant- 
ed. Caryl  v.  Russell,  18  Barb.  429;  N. 
A.  Fire  Ins.  Co.  v.  Graham,  5  Sandf. 
197  ;  but  see  Breton  v.  Hull,  1  Denio,  75 ; 
Chamberlin  v.  Griggs,  3  Denio,  9.  As  to 
how  the  validity  of  such  discharges  may 
be  contested  in  chancery,  see  Penniman 
V.  Norton,  1  Barb.  Ch.  246;  Alcott  v. 
Avery,  id.  347. 

(o)  In  addition  to  the  cases  cited  supra, 
see  also,  Rice  v.  Maxwell,  13  Smedes  & 
M.  289 ;  Wells  v.  Girling,  1  Brod.  &  B. 
447 ;  Stock  V.  Mawson,  1  B.  &  P.  286 ; 
Thomas  i>.  Courtnay,  1  B.  &  Aid.  1  ; 
Cecil  V.  Plaistow,  1  Anst.  202 ;  Howdeu 
V.  Haigh,  U  A.  &  E.  1033;  Wilson  v. 
Ray,  10  id.  82;  Took  v.  Tuck,  4  Bing. 
224 ;  Knight  v.  Hunt,  5  Bing.  432 ;  Brit- 
ten  V.  Hughes,  id.  460 ;  Leicester  v.  Rose, 
4  East,  372 ;  Cockshott  v.  Bennett,  2  T. 
R.  763;  Jackson  v.  Duchaire,  3  id.  551; 
Jackson  v.  Lomas,  4  id.  166  ;  Holmer  v. 
Viner,  1  Esp   131  ;  Butler  v.  Rhodes,  id. 


524 


THE   LAW    OE    CONTRACTS. 


[part  II. 


The  statutes  sometimes  specify  with  great  minuteness  what 
the  discharge  shaU  do,  and  against  what  creditors  or  claims  it 
shall  be  effectual.  Aside  from  these  provisions,  it  may  be  con- 
sidered as  a  universal  rule,  that  this  discharge  or  certificate 
operates  fully  against  all  creditors  whose  debts  were  actually 
proved.  It  is  as  certain,  perhaps,  that  it  does  not  affect  debts 
which  were  not  proved,  because  they  could  not  be  proved  from 
their  own  nature,  {p)  The  law  may  not  be  so  certain  as  to 
those  of  a  third  class,  —  those  which  might  have  been  proved, 
but  were  not  so  in  fact.  We  hold,  however,  that  the  better 
reasons  and  the  weightier  authority  lead  strongly  to  the  conclu- 
sion that  all  such  debts  are  barred,  [q)  And,  that  the  statutes 
of  insolvency  may  have  their  full  beneficial  effect  as  statutes  of 


286  ;  Stoinman  r.  Magnus,  H  East,  390; 
1\msc  v.  Randall,  6  T.  R.  14B  ;  Hawluv  c. 
Beverley,  6  Man.  &  G.  221  ;  Gibson  v. 
Bruce,  5  id.  .399.  And  in  an  action  against 
a  defendant,  to  recover  money's  alleged  to 
have  been  ]>aid  Iiim  by  tire  i)anlvrnpt,  in 
fraud  of  tlie  baid^rupt  laws,  &c.,  tlie  jni!;,^c, 
assuming  that  there  was  importunity  and 
pressure  (.ni  the  part  of  the  defendant,  left 
it  to  the  jury  to  say  whetlier  the  baid^rupt 
had  made  these  payments  in  consequence 
of  such  importunity  and  pressure,  or  with 
a  view  of  giving  defendant  a  fraudulent 
preference  in  contemplation  of  bankrupt- 
cy ;  it  was  held,  that  the  defendant  had  no 
right  to  complain  of  this  direction.  Cook 
V.  Pritcluird,  .5  Man.  &  G.  329  ;  Bryant  c. 
Christie.  1  iStark.  329. 

{p)  Where  an  action  had  been  brouglit 
upon  a  debt,  and  before  judgment,  the 
debtor  took  advantage  of  the  insolvent 
law,  aud  afterwards  the  creditor  proceeded 
to  judgment,  it  was  held,  that  the  original 
debt  was  not  provable  under  the  insol- 
vency, becau.^e  merged  in  tlic  judgment, 
and  ihat  the  judgment  was  not  provable, 
because  not  in  existence  at  the  time  of 
the  publication  of  the  notice  of  issuing 
the  warrant;  but  that  the  judgment  debt, 
being  thus  in  its  nature  incapaiile  of  pnjof, 
would  lie  a  valid  and  ^ubsisting  claim 
against  the  insolvent.  Sampson  v.  Clark, 
2  Cush.  173.  See,  for  the  Knglish  doc- 
trine on  this  point,  E.c  jHirte  Birch,  4  B.  & 
(;.  SSU;  Grcenway  c  Fislior,  7  iil.  43G  ; 
Kellogg  /'.  Schuyler,  2  Denio,  73  ;  Thomp- 
Bon  1-.  Hewitt,  6  Ilill,  254;  Buss  v.  Gil- 
bert, 2  M.  &  S.  70;  Ex  pinie  Charles, 
16  Ves.  2.')6;   May  «.  Harvey,  14  East, 


1 97  ;  Crouch  v.  Gridley,  6  Hill,  2.V2 ;  Hen 
drieks  v.  Judah,  2  Caines,  2.5  ;  Bosler  v. 
Kulm,  8  Watts  &  S.  183:  Savory  ti. 
Stocking,  4   Cush,   607. 

{q]  "  The  enactments  of  the  bankrupt 
\a\v  treat  the  bankrupt  as  the  legal  owner 
of  the  property  up  to  the  issuing  of  the  de- 
cree, and  lie  down  the  title  of  the  assignee 
to  that  time,  so  as  to  preclude  its  rel.ition 
back.  ^VU  the  projierty  then  owned  by 
the  bankrupt  passes  to  and  ^■csrs  in  the 
a^siunee,  .and  consequently,  all  debts  ex- 
isting before  and  at  the  date  of  the  decree, 
are  provable  under  the  bankruptcy,  and 
all  dclits  up  to  that  time  barred  by  the 
bankrupt's  certifrcate  of  discharge."  Pren- 
//s.s\  J.,  in  Downer  v.  Brackett,  .5  Law 
Rep.  392,  399  ;  Fisher  v.  Currier,  7  Met. 
424 ;  Graham  v.  Ficrson,  6  Hill,  247 ; 
Davis  V.  Shaplcv,  1  15.  &  Ad.  .t4  ;  Fox  v. 
WoodrutT,  9  Barb.49.S  ;  Hubbell  c.  Cramp, 
11  Paige,  310;  Jemison  r.  Blowers,  5 
Barb.  686,  where  it  was  held,  that  a  cove- 
nant in  a  deed  for  quiet  enjoyment,  was 
provable  in  its  character,  and  tlicicfore 
barred.  But  not  a  line  im|ioscd  by  the 
Court  of  Chancery  for  violation  of  an  in- 
junction. Spalding  y.  The  People,  7  Hill, 
301,  It  seems  that  a  fiduciary  debt, 
which  is  excepted  froin  the  ojieration  of 
the  bankrupt  law,  may  be  proved  or  not, 
at  the  option  of  the  creditor.  It  it  is 
proved,  it  is  barred.  If  not,  the  eertiticate 
of  discharge  has  no  elfcct  whatever  on  the 
existence  of  the  debt.  In  the  matter  of 
Tebhetts,  3  Law  Rep.  259 ;  Morse  v, 
Lowell,  7  Met.  1.52;  Chapman  v.  For- 
syth, 2  How.  202. 
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repose,  we  should  extend  them  even  to  debts  which  were  not 
proved  by  reason  of  some  personal  hinderance  or  ignorance  of 
the  creditor,  but  which  were  in  their  own  nature  provable,  (r) 

If  the  certificate  was   granted  when  it  ought  not  to  have  ' 
been,  or  if  it  can  be  impeached  on  other  grounds,  and  such  a 
certificate  is  offered  in  bar  to  a  suit  by  a  creditor,  the  plaintiff" 
wiU  not  be  prevented  from  impeaching  it  by  the  mere  fact  that 
he  had  proved  his  debt,  (s) 


SECTION     XIV. 

OF  PKIVILEGBD  OE  PREFERRED  DEBTS. 

While  the  whole  purpose  of  the  insolvent  law  is  to  put  all 
the  creditors  upon  exactly  the  same  footing,  there  are  still  some 
debts  or  claims  which  are  preferred  by  law,  and  paid  in  full. 
These  vary  in  the  different  states.  Generally,  they  may  be 
said  to  be,  all  amounts  due  to  the  United  States  ;  (t)  all  that 
are  due  to  the  State  in  which  the  insolvent  resides,  and  the  in- 
solvency talses  place;  and  a  certain  limited  amount  due  for 

(r)  As  to  the  effect  of  an   election  to  lent  acts,  in   violation   of  the   insolvent 

prove,  by  a   creditor  residing  in  another  laws,  and  to  rep;ulate  his  conduct  by  sueh 

State,  see  antf.,  sect.  2,  note  (»),  p.  437,  presumption.     He  may,  therefore,  prove 

where  the  cases  are  fully  cited.  his  claim,  and  receive  a  dividend,  without 

(s)  "  The  creditors  of  an  insolvent  may  compromitting  his  further  right  to  enforce 

well  prove   their  claims,  and  receive  their  payment  of  the  residue  of  his  demand,  if 

dividends,  upon  the  assumption  that  the  the   debtor    has    obtained    his    discharfre 

insolvent  has   in   all   respects  truly  con-  under  such  circumstances  as  to  render  it 

formed  to  the  requisites  of  the  laws,  that  invalid  in  law."     Dewey,  J.,  in  Morse  v. 

he   has   concealed   no   effects,  and  made  Reed,  13  Met.  62. 

no  conveyances  for  the  purpose  of  giving         {t.)  United  States  v.  King,  J".  B.  Wal- 

preferenccs,  nor   in  any  way  violated  the  lace,   13.      Tilghman,  C.  J.:  "Upon   the 

principles  of  a  full  and  equal  distribution  best  consideration  which  the  circumstances 

of  his  etfects.     Acting  upon  this  assump-  will  permit  us  to  bestow  on  the  point,  we 

tion,  the  creditor  may  prove   his  claim,  are   of    opinion,   that    debts   due   to   the 

and  receive  his  dividend,  without  preju-  United  States  are  not  within  the  provis- 

dice  to  his  right  to  avoid  the  discharge  of  ions  of  the  bankrupt  law  ;   but  that  the 

the  insolvent,  if  future  developments  shall  debtor,  his  lands  and  effects,  present  and 

show  the  commission  of  tliose  acts,  or  the  future,  are  liable  to  actions  and  remedies 

neglect  of  those  duties,  on  the  part  of  the  for  their  recovery,  as  before  the  passing 

debtor,  by  reason  of  which  his  discharge  of  that  act."     United  States  v.  Hewes,  2 

is  rendered  invalid.     It  is  no  part  of  the  Law  Rep.  329  ;  United  States  v  Wilson, 

duty  of  the  creditor  to  assume  in  advance  8  Wheat.  253. 
that  the  debtor  has  been  guilty  of  fraudu- 
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labor  or  personal  service  rendered  within  a  brief  period  before 
the  insolvency.  To  these  are  sometimes  added  the  costs  of 
attachments,  or  other  costs  which  have  been  terminated  by  the 
insolvency. 


It  has  been  found  peculiarly  difficult  to  collect  and  arrange 
the  cases  on  the  subject  of  banltruptcy  and  insolvency  ii^  a  sat- 
isfactory manner.  The  decisions  are,  to  so  great  an  extent, 
founded  on  the  special  provisions  of  statutes,  that  it  has  seldom 
been  easy  to  extract  from  them  what  might  properly  be  termed 
a  general  principle.  Hundreds  of  cases  have  been  examined, 
which  have  proved  wholly  useless  for  the  general  purposes  of  a 
text-book,  for  it  has  been  our  aim  to  insert  such  and  such  only, 
as  should  elucidate,  in  some  measure,  the  principles  relating  to 
this  subject. 

It  win  be  seen  that  a  majority  of  cases  cited  are  from  the 
English  books.  The  reason  is,  that  the  American  cases  rest,  to 
a  much  greater  extent  than  the  English,  on  the  special  provision 
of  the  statutes.  Few  statutes  have  been  cited,  but  the  English 
Consolidated  Bankrupt  Act,  12  &  13  Vict.  c.  106,  and  the  late 
United  States  Bankrupt  Act  have  been  often  referred  to.  The 
one  presents  very  strongly  and  clearly  the  present  English  doc- 
trine on  this  subject ;  and  the  other  may  be  said  to  be  the  best 
illustration  which  any  one  American  statute  affords,  of  the  leg- 
islation on  this  side  the  Atlantic. 
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CHAPTER    XIII. 

THE   CONSTITUTION  OF  THE  UNITED   STATES. 

Sect.  1.  —  What  are  Contracts,  within  the  clause  respecting-  the 
obligation  of  them  ? 

In  the  tenth  section  of  the  first  article  of  the  Constitution  of 
the  United  States,  it  is  provided,  that  "  no  State  shall  .  .  pass 
any  .  .  law  impairing  the  obligation  of  contracts."  {a)  Under 
this  clause  two  questions  of  great  importance  have  been  agi- 
tated. One  is,  what  is  a  contract  within  the  meaning  of  this 
section  ?  (b)  The  second  is,  what  operation  upon  or  interfer- 
ence with  a  contract,  is  to  be  considered  as  impairing  the  obli- 
gation thereof  ?  Neither  question  has  received  a  positive  and 
universal  answer,  settUng  by  definition  all  the  subordinate  ques- 
tions which  may  arise  under  it.  But  we  have  authoritative  and 
instructive  adjudication  upon  both. 

It  seems  to  be  settled  conclusively,  that  a  grant  is  a  contract ; 
executed,  it  is  true,  but  still  a  conti-act ;  and  that  it  comes  within 
the  scope  of  this  provision  (c)  and  therefore,  if  there  be  a  grant, 

(a)  This  clause  does  not  apply  to  laws  powered  to  make  it,  cannot  be  revoked  by 

enacted  by  the  States  before  the  first  Wed-  its  successor.     See   Fletcher   ;;.   Peck,  6 

nesday  of  March,  1789  —  the  day  when  the  Cranch,  87,   136.     Marshall,  C.  J.:  "A 

constitution  of  the  United  States  went  into  contract  is  a  compact  between  two  or  more 

operation.      Owings  v.  Speed,  5  Wheat,  parties,  and  is  either  executory  or  execu- 

420.     Nor  does   it  affect   the  powers  of  ted.     An   executory   contract    is   one   in 

Congress.     Evans   i^.  Eaton,  Pet.  C.  C.  which  a  party  binds  himself  to  do,  or  not 

322.  to  do,  a  particular  thing ;  such  v.'as  the  law 

(6)  "  The  provision  of  the  constitution  under  which  the  conveyance  was  made  by 

never    has   been   understood  to  embrace  the  govemor.     A  contract  executed  is  ono 

/  other  contracts  than  those  which  respect  in  which  the  object  of  the  contract  is  per- 

pToperty,  or  some  object  of  value,  and  confer  formed  ;  and  this,  says  Blackstone,  differs 

rights  which  may  be  asserted  in  a  court  in   nothing  from  a  grant.     The  contract 

of  justice."     Dartmouth  College  v.  Wood-  between  Georgia  and  the  purchasers  was 

ward,  4  Wheat.  518  ;  per  Marshall,  C.  J.,  executed  by  the  grant.     A  contract  exe- 

629.  cuted,  as  well  as  one  which  is  executory, 

(c)  Therefore,  the  grant  of  lands  by  the  contains  obligations  binding  on  tlie  pai> 

legislature  of  a  State,  constitationall.v  em-  ties.     A  grant,  in  its  own  nature,  amounts 
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in  itself  valid,  any  law  which  is,  or  permits,  a  direct  interference 
with  the  enjoyment  of  the  things  granted,  or  a  dirninution  of 
their  value,  or  any  deprivation  of  the  things  gi'anted,  or  of  the 
rights  or  interests  belonging  to  them,  by  the  grantor,  impairs 
the  obligation  of  the  contract,  (d) 

This  must  be  true,  in  general ;  but  it  must  also  be  subject  to 
some  important  qualifications.  For  the  exercise  of  the  ordi- 
nary powers  of  government,  which  it  could  not  have  been 
intended  to  take  away  or  control  by  this  provision,  may  often 
have  the  effect  of  diminishing  the  value  of  things  previously 
granted.  Thus,  if  a  State  sold  a  piece  of  land  for  two  dollars 
an  acre,  and  soon  after  sold  similar  and  adjoining  land,  differ- 
ing in  no  respect  from  the  first,  for  one  dollar  an  acre,  and  an- 
nounced this  as  its  price,  the  market  value  of  the  lands  first  sold 
would  fall,  perhaps,  one  half;  yet  no  one  could  doubt  that  the 
State  had  a  right  to  make  this  second  sale.     But  it  is  easy  to 


to  an  extinguishment  of  tlie  right  of  the 
grantor,  and  implies  a  contract  not  to  re- 
assert that  right.  A  party  is,  therefore, 
alivaj's  estopped  by  liis  own  grant.  Since, 
then,  in  fact,  a  grant  is  n  contract  execu- 
ted, tlie  oliligation  of  which  still  continues  ; 
and  since  the  constitution  uses  the  general 
term  coinract,  without  distinguishing  be- 
tween those  which  are  executory  and 
tliose  wliich  are  executed,  it  must  be  con- 
strued to  compr-ehend  the  latter  as  well 
as  the  former.  A  law  armuUing  convey- 
ances between  individuals,  and  declaring 
that  the  grantors  should  stand  seised 
of  their  former  estates,  notwithstanding 
those  grants,  would  be  as  repugnant  to 
the  constitution  as  a  law  discharging  the 
veiiilors  of  property  from  the  obligation 
of  executing  their  contracts  by  conA'cy- 
ances.  It  would  be  strange  if  a  contract 
to  coiivc}'  \\'as  secured  b}-  the  constitution, 
while  an  absolute  conveyance  remained 
unprotected.  If,  under  a  fair  construction 
of  the  constitution,  grants  are  compre- 
hended under  the  term  contracts,  is  a 
grant  from  the  State  excluded  from  the 
operation  of  this  provision  ?  Is  the  clause 
to  be  considered  as  inhibiting  the  State 
from  impairing  the  obligation  of  contracts 
between  two  individuals,  but  as  exc'luding 
from  that  inhibition  contracts  made  with 
itself?  Tlie  words  themselves  contain 
no  such  distinction.  They  are  general, 
and  are  applicable   to  contracts  of  every 


description.  If  contracts  made  with  the 
State  arc  to  bo  exempted  from  their  oper- 
ation, the  exception  must  arise  from  the 
eliaracter  of  the  contracting  '  party,  not 
from  the  words  which  are  employed. 
Whatever  respect  might  have  been"  felt 
for  the  State  sovereignties,  it  is  not  to  be 
ilisguised  tliat  the  framers  of  the  constitu 
tion  viewed,  with  some  apprehension,  the 
violent  acts  whicli  might  grow  out  of  the 
feelings  of  the  mometit ;  and  that  the  peo- 
ple of  the  United  States,  in  adopting  that 
instrument,  have  manifested  a  determina- 
tion to  shield  themselves  and  their  prop- 
erty from  the  effects  of  those  sudden  and 
strong  passions  to  which  men  are  exposed. 
The  restrictions  on  the  legislative  power <jf 
the  States  are  obviously  founded  in  this  sen- 
timent;_  anil  the  constitution  of  the  United 
States  contains  what  may  be  deemed  a 
bill  of  rights  for  the  people  of  each  State." 
Dartmouth  College  r.  Woodward,  4 
Wheat.  6.'56,per  ]\'ush,ii,iloii,  J.;  Kehoboth 
V.  Hunt,  1  Pick.  224  ;  Lowry  v.  Francis, 
2  Yerg.  534  ;  Butler  v.  Chariton  County 
Court,  13  Mo.  112.  So,  wliere  the  grant 
is  to  a  corporation,  the  State  cannot  re- 
voke it ;  Terrett  v.  Taylor,  9  Craneh,  43  ; 
Wilkinson  v.  Leland,  2  Pet.  657.  Sea 
Den  d.  University  of  North  Caroliua  v. 
P'oy,  1  Murph.  58. 

[d]   Winter   v.   Jones,     10    Ga.     190; 
Planters  Bank  v.  Sharp,  6  How.  301,  327. 
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proceed  from  this  question,  to  which  the  answer  is  obvious,  to 
others  in  which  it  is  more  difRcult.  And  all  we  can  say,  on 
authority,  upon  the  general  question,  what  limits  are  imposed 
upon  the  operation  of  the  clause  under  consideration,  by  the  ne- 
cessity of  leaving  unimpaired  all  the  functions  of  government, 
and  the  control  by  the  public  of  all  public  interests,  would  seem 
to  be  this :  we  may  say,  that  the  clause  is  not  intended  to  apply 
to  public  property,  to  the  discharge  of  public  duties,  to  the  pos- 
session or  exercise  of  public  rights,  nor  to  any  changes  or  quali- 
fications in  any  of  these,  which  the  legislature  of  a  State  may  at 
any  time  deem  expedient,  (e)  This  rule  seems  to  spring  from 
an  obvious  necessity;  but  it  rests  also  iipon  an  obvious  and 
sufficient  reason.  This  is,  that  in  relation  to  public  property, 
there  is  no  grant ;  no  contract  whatever,  executed  or  executory. 
By  such  an  act,  the  public,  by  the  legislature,  which  is  its 
agent,  gives  something  of  its  own  to  somebody  else,  who  is  also 
its  agent.  Nothing  then,  in  fact,  is  given  ;  for  nothing  goes 
forth  from  the  public.  The  whole  transaction  amounts  to  no 
more  than  a  change  made  by  the  public,  in  the  manner  in 
which,  or  the  agents  by  whom,  it  shaU  continue  to  hold  and  use 
a  certain  portion  of  its  property  or  interests.  The  very  essence 
of  a  contract — two  parties,  with  mutual  obligations  —  is  want- 
ing ;  and  it  is  therefore  no  contract  at  all.  Therefore  all  politi- 
cal powers  conferred  by  the  legislature  on  a  municipal  corpora- 
tion may  be  revoked.  (/ )  But  on  the  other  hand,  if  private 
property  or  franchises  are  granted  to  a  municipal  corporation, 
this  grant  cannot  be  revoked,  nor  the  property  or  rights  con- 
ferred by  it  in  any  way  divested  by  the  State,  (g-)  Nevertheless, 
the  State  does  not  lose  its  right  of  malting  laws  concerning 

(e)   Dartmouth  College  v.  AVoodwanl,  325 ;   Marietta  u.  Fearing,  4  Ohio,  427  ; 

4    Wheat.    518,    629.     Marshall,    C.    J.:  Teirett  i'.  Taylor,  9  Cianch,  43  ;  Bradford 

"  That  the  framers  of  the  constitution  did  v.    Cary,   5    Greenl.    339,    342  ;    Bush    v. 

not  intend  to  restrain  the   States  in   the  Shipman,    4    Scam.    186  ;    Trustees    of 

regulation  of  their  civil  institutions,  adopt-  Schools  v.  Tatman,  13  III.  27;  Mills  u. 

ed  for  internal  government,  and  that  the  Williams,  11  Ircd.  558. 
instrument  they  have  given  us  is  not  to         (g)  Terrett  v.  Taylor,  svpra  ;  Town  of 

be  so  construed,  may  be  admitted."    Phil-  Paivlet   v.  Clark,  9"  Cranch,  292  ;   Dart- 

ips  V.  Bury,  2  T.  K.  352;  Knoup  v.  The  mouth  College  v.  Woodward,  4  Wheat. 

Piqaa  Bank,  1  Ohio  St.  603,  609  ;  Toledo  518 ;  Bailey  v.  The  Mayor  of  New  York. 

Bank  v.  Bond,  1   Ohio  St.  657,  per  Bart-  3  Hill,  531  ;   Hazen  v.  The  Union  Bauk 

tfy^  Q  J.  of  Tennessee,  1  Sneed,  115. 

('/)  The  People  v.  Morris,  13  Wend. 
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the  things  granted,  so  far  as  they  remain  publici  juris,  or  so 
far  as  it  sees  fit  to  provide  for  the  due  exercise  of  the  rights 
granted,  or  the  proper  use  of  the  property  granted,  for  the  public 
benefit  and  safety,  [h)  So  the  salary  and  tenure  of  an  office 
prescribed  by  law,  do  not  constitute  a  contract  which  is  pro- 
tected by  this  clause  in  the  constitution ;  and  they  may,  there- 
fore, be  modified  or  reduced  unless  this  is  prohibited  by  the  con- 
stitution of  the  State,  {i) 


{h)  Tn  Benson  i'.  The  Mayor,  &c.  of 
New  York,  10  Barb.  223,  it  was  held,  that 
furry  franchises  may  be  held  by  a  munici- 
pal corporation,  without  losing  their  char- 
acter as  private  property,  and  when  ac- 
cepted and  acted  npon  they  cannot  be 
resumed  by  the  State;  but  that  the  fState 
is  not  excluded  from  legislation  touchiufi; 
them,  so  far  as  they  are  public}  juris,  and 
may  jiass  laws  to  secure  the  safety  of  pas- 
sengers and  protect  them  from  imposition, 
ice.  In  East  Hartford  v.  Hartford  Bridge 
Co.  10  How.  511,  s.  a.  17  Conn.  79, 
the  reasoning  of  [Voodbur;/,  J.,  delivering 
the  opinion  of  the  court,  indicates  the 
opinion  that  ferry  franchises,  when  granted 
to  municipal  corporations,  are  public  priv- 
ileges, in  the  nature  rather  of  public  laws, 
than  of  contracts  to  be  modified  or  abol- 
ished by  the  legislature,  as  the  public  in- 
terests demand;  but  the  circumstances. of 
the  case  did  not  call  for  the  opinion,  as 
in  that  case  the  ferry  right  was  in  express 
terms  to  be  held  during  the  pleasure  of 
the  General  Assembly. 

(i)  Warner  «.  The  People,  2  Denio, 
272  ;  Conner  v.  The  City  of  New  York,  2 
Sandf  355,  1  >Selden,  285 ;  Knonp  v. 
The  Piqua  Bank,  I  Ohio  State,  616,  per 
Corwin,  3. ;  Toledo  Bank  v.  Bond,  id. 
C56  ;  Commonwealth  o.  Bacon,  6  S.  &  R. 
322  ;  Commonwealth  v.  Mann,  5  Watts  & 
S.  4IS;  Barker  v.  Pittsburg,  4  Barr,  51  ; 
The  West  River  Bridge  Co.  c.  Dix,  6 
How.  548;  Butler  v.  Pennsylvania,  10  id. 
402.  In  1836,  the  State  of' Pennsylvania 
passed  a  law  directing  canal  commission- 
ers to  be  appointed  annually  hy  the  gov- 
ernor, and  that  their  term  of  odice  sliould 
commence  on  the  first  of  February  in 
every  year.  The  pay  was  fixed  hy  the  law 
at  ffiur  dollars  per  diem.  In  April,  1843, 
certain  persons  being  then  in  office  as 
commissioners,  the  legislature  |iassed  an- 
other law,  providing  amongst  other  things 
that  the  per  diem  should  be  only  three  dol- 
\aii ;  the   reduclinu  to   take  effect   upon 


the  passage  of  the  law ;  and  that  in  the 
following  October,  commissioners  should 
be  elected  by  the  people.  The  commis- 
sioners claimed  the  full  allowance,  during 
the  entire  year,  upon  the  ground  that  the 
State  had  no  right  to  pass  a  law  impair- 
ing the  obligation  of  a  contract.  It  was 
held,  that  there  was  no  contract  between 
the  State  and  the  commissioners,  within 
the  meaning  of  the  constitution  of  tlie 
United  States.  Daniel,  J. :  "  The  con- 
tracts designed  to  be  protected  by  the 
10th  section  of  the  first  article  of  tliat  in- 
strument, are  contracts  by  which  per/ict 
rights,  certain  definite,  fixed,  private  riifbts 
of  property,  are  vested.  The^c  are  clearly 
distinguishable  from  measures  or  engage- 
ments adopted  or  undertaken  by  the  body 
]iolitic  or  State  government,  for  the  bene- 
fit of  all,  and  from  the  necessity  of  the 
case,  and  according  to  universal  under- 
standing, to  be  varied  or  discontinued  as 
the  public  good  shall  require.  The  selec- 
tion of  officers  who  are  nothing  more  than 
agents  for  the  effectuating  of  such  public 
purposes,  is  matter  of  public  convenience 
or  necessity,  and  so,  too,  are  the  periods 
for  the  appointment  of  such  agents  ;  but 
neither  the  one  nor  the  other  of  these  ar- 
rangements can  constitute  any  obligation 
to  continue  such  agents,  or  to  reappoint 
them,  after  the  measures  which  brought 
them  into  being  shall  have  been  found 
useless,  shall  have  been  fulfilled,  or  shall 
have  been  abrogated  as  even  detrimental 
to  the  well-being  of  the  public.  The 
promised  compensation  for  services  actu- 
ally performed  and  accepted,  during  the 
continuance  of  the  particuLir  agency,  may 
undoubtedly  be  claimed,  both  upon  prin- 
ciples of  compact  and  of  equity  ;  but  to 
insist  beyond  this  on  the  perpetuation  of 
a  public  policy  either  useless  or  detrimen- 
tal, and  upon  a  reward  for  acts  neither 
desiriMl  nor  performed,  would  appear  to 
be  reconcilable  with  neither  common  jus- 
tice nor  common  sense.     The  establish- 
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The  reason  for  the  difference,  as  to  the  operation  of  this  Sec- 
tion upon  public  and  upon  private  property,  will  also  help  us  to 
answer  the  next  question :  What  is  private  property,  in  this 
sense  and  for  this  purpose?  The  answer  is,  any  thing  and 
every  thing  which  has  gone  out  of  the  public,  by  its  grant  or  its 
sanction.  To  determine  any  particular  case,  therefore,  we 
should  take  the  instrument  referring  to  the  property,  whether  it 
be  a  statute  or  any  thing  else,  and  ask  whether,  if  read  ration- 
ally and  honestly,  it  leaves  the  usufruct  of  the  property  and  in 
terests  substantially  in  the  possession,  or  the  management 
thereof  within  the  control  of  the  public,  by  such  agents  as  it  may 
appoint,  or  not.  If  it  does,  then  it  is  public  property,  and  this 
clause  does  not  attach  ;  if  it  does  not,  then  it  is  private  property, 
and  this  clause  does  attach. 

Thus,  it  has  been  very  solemnly,  and  we  hope  authoritatively 
decided,  that  a  corporation  is  a  person  who  may  take  a  grant 
as  well  as  any  individual ;  that  a  corporation,  created  by  the 
legislature,  or  adopted  by  the  legislature,  and  endowed  with 
certain  powers  and  functions  and  property,  the  legislature  re- 
serving no  interest  in  what  is  given  them,  and  no  control  over 
the  succession  of  persons  who  form  the  corporation,  or  over  the 
exercise  of  their  functions,  —  such  a  corporation  is  a  private 
corporation,  to  whom  a  franchise  has  been  given,  by  a  grant, 
which  is  an  executed  contract,  and  that  any  deprivation  of  their 
property,  or  any  disturbance  or  denial  of  their  rights  and  func- 
tions, impairs  the  obligation  of  the  contract.  And  if  the  legis- 
lature have  reserved  to  themselves  rights  in  the  creation  of  such 

ment  of   such   a  principle  would   arrest  competent  government,  there  must  exist 

necessarily  every  thing  like  progress   or  a  general  power  to  enact  and  to  repeal 

improvement  in  govei-nment ;  or  if  such  laws ;  and  to  create,  and  change  or  dis- 

changes    should    be   ventured   upon,  the  continue,  the   agents   designated  for   the 

government  would  have  to  become  one  execution  of  tliose  laws.     Such  a  power 

great  pension  establishment  on  which  to  is  indispensable  for  the  preservation  of  the 

quarter   a   host   of  sinecures.      It  would  body  politic,  and  for  the  safety  of  the  iu- 

cspecially  be  difficult,  if  not  impracticable,  dividnals  of  the  community."     bee  Allen 

in  this  view,  ever  to  remodel  the  organic  v.  McKcen,  1  Sumner,  27G.     See  also,  in 

law  of  a  State,  as  constitutional  ordinances  WliiUington  v.  Folk,  1   Harris  &  J.  236; 

mast  be  of  higher  authority  and  more  im-  a  strange  case,  in  wliich   Luther   JMartin 

mutable  than   common  legislative  enact-  brought  an  action  on  an  assize  sur  not-el 

ments,  and  there  could  not  exist  conflict-  disseisin,  to  miiiutain  the  riglit  of  a  judge 

jng   constitutional   ordinances   under  one  to  his  seat  after  the  court  had  been  de- 

and  the  same  system.     It  follows,  then,  stroyed  by  a  statute  repealing  that  uuder 

upon  principle,  that  in  eveiy  perfect  or  which  the  judge  was  appointed. 
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corporation,  or  in  any  grant  to  them,  these  reservations  are  to 
be  strictly  followed  ;  whatever  lies  without  them  being  as  if 
there  were  no  reservations  whatever.  (_/) 

That  the  charters  of  private  civil  corporations,  —  of  which 
banks,  or  insurance,  turnpike,  and  railroad  companies,  are  lead- 
ing instances,  —  are  contracts,  protected  by  this  clause  in  the 
constitution  of  the  United  States,  seems  to  be  well  settled,  {k) 


ij)  Dartmouth  College  v.  Woodward, 
4  Wheat.  519.  The  law  of  this  case  is, 
that  an  eleemosynary  corporation,  founded 
by  private  tontribulions  for  the  distribu- 
tion of  a  general  charity,  is  not  an  instru- 
ment of  government,  whose  officers  are 
public  officers,  but  a  private  coiporation, 
whose  charter  is  a  contract  bctwetn  the 
donors,  the  trustees  and  the  government, 
founded  on  the  consideration  of  public 
benefit  to  bo  derived  from  the  corporation, 
which  cannot  be  altered,  amended,  or 
modified  by  the  State  without  tlie  consent 
of  the  corporation.  It  also  decides  that 
the  charters,  granted  by  the  crown  before 
the  Revolution,  are  within  this  principle, 
except  so  far  as  they  were  aifected  by  the 
legislation  of  parliament  or  of  the  colonies, 
before  the  adoption  of  the  XJ.  S.  Constitu- 
tion ;  and  the  doctrine  that  civil  rights 
■were  not  destroyed  by  the  Revolution,  is 
well  established.  Dawson  v.  Godfrey,  4 
Cranch,  323  ;  Terrett  v.  Taylor,  9  id.  43  ; 
Society,  &c.  V.  New  Haven,  8  VVijeat.  464. 
Tlie  case  of  Dartmoutli  College  i'.  Wood- 
ward has  often  been  affirmed,  both  in  the 
State  and  Federal  courts,  and  <'ited  as  an 
unquestionable  authority.  Trustees  of 
Vincennes  University  i?.  Indiana,  14  How. 
268  ;  Norris  v.  Tlie  Trustees  of  Abingdon 
Academy,  7  Gill  &  J.  7  ;  Grammar  School 
!'.  Burt,  U  Vt.  632;  Brown  v.  Hummel, 
6  Barr,  86 ;  The  State  v.  Ilevward,  3 
Rich.  389.  It  is  insisted,  in  Toledo  Bank 
V.  Bond,  1  Ohio  St.  670-679,  that  the 
case  of  Dartmouth  College  v.  Woodward 
did  not  decide  the  franchise  or  charter 
of  a  corporation  to  be  a  contract,  hut  only 
that  the  circumstances  of  the  ca^ie  constituted 
a  contract  between  the  donors  and  the  cor- 
porators, for  the  conveyance  and  perpetual 
application  of  private  property,  for  the 
purposes  of  the  trust  under  the  charter, 
and  that  this  contract  ^vas  impaired  by  the 
State  laws  which  did  not  merely  interfere 
with  the  charter,  but  also  transferred  the 
private  property  held  by  the  trustees  to 
another  corporation   in  violation   of  the 


terms  of  the  contract  by  which  the  trust 
had  been  created  and  the  property  in- 
vested. 

[k)  Thus  if  a  hank  has,  by  its  charter,  an 
express  or  implied  power  to  sell  and  trans- 
fer negotiable  paper,  a  law  taking  away 
this  power  impairs  the  obligation  of  a  con- 
tract and  is  void.  Planters  Bank  v. 
Sharp,  6  How.  301  ;  The  People  v.  Man- 
hattan Co.  9  Wend.  3.51.  See  also.  Prov- 
idence Bank  v.  Billings,  4  Pet.  .560; 
Turnpike  Co.  v.  Phillips,  2  Pcnn.  184; 
Claghorn  v.  Cullen,  13  Penn.  St.  133; 
Com.  Bank  of  Katchez  v.  The  State  of 
Mississippi,  6  Smcdes  &  M.  599;  Backus 
V.  Lebanon,  11  N,  H.  19;  Michigan  State 
Bank  v.  Hastings,  1  Doug.  225 ;  Miners 
Bank  v.  United  States,  I  Greene  (Iowa), 
553  ;  Bank  of  the  State  v.  Bank  of  Cape 
Fear,  13  Ired.  75.  It  has  recently  been 
held  in  Ohio,  that  a  charter  is  a  legislative 
enactment,  subject  to  amendment  or  re- 
peal, possessing  the  form  and  essential 
elements  of  a  law,  and  not  those  of  a  con- 
tract, and  that  an  incorporated  banking 
institution  is  a  public  corporation,  ap- 
pointed for  public  purposes,  subject  to  the 
control  of  the  public,  the  charter  of  which 
is  held  at  the  pleasure  of  the  sovereign 
power.  Mechanics  and  Traders  Bank 
V.  Debolt,  1  Ohio  St.  591  ;  Toledo  Bank 
>\  Bond,  id.  622  :  Knoup  n.  The  Piqua 
Bank,  id.  603,  609.  Per  Corwin,  J.: 
"  I  maintain  that  a  banking  institution 
is  a  public  institution,  appointed  for  public 
purposes ;  never  legitimately  created  for 
private  purposes,  its  creation  proceeding 
solely  upon  the  idea  of  public  necessity  or 
public  conveniencG,  and  that,  being  ap- 
pointed by  the  public,  solely  for  public 
uses,  all  its  operations  arc  subject  to  the 
control  of  that  public,  who  may,  from  time 
to  lime,  as  the  public  good  may  require, 
enlarge,  restrain,  limit,  modify  its  powers 
and  duties,  and,  at  plea,s1ire,  dispense  with 
its  benefits.  The  agency,  during  it?  con- 
tinuance, is  equally  independent,  within 
its  sphere,  and  upon  a  modification  of  its 
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But  any  charter  may  contain  within  it  an  express  reservation  to 
all  future  legislatures,  of  repeal  or  modification  ;  and  this  right 
may  be  secured,  as  to  all  subsequent  charters,  by  a  general  stat- 
ute relating  to  any  specified  class  of  corporations.  (1) 


SECTION  II. 

WHAT   RIGHTS   ARE   IMPLIED   BY   A   GRANT. 

It  is  an  important  question,  what  are  the  rights  or  interests 
which  are,  by  implication,  a  part  of  an  expressed  grant,  so  that 
interference  with  them  is  prohibited  by  this  clause.  One  answer 
would  be,  that  every  grant  must  be  construed  with  absolute 
strictness ;  and  nothing  whatever  be  added,  by  implication  or 
construction,  to  that  which  is  expressly  given.  Another,  that 
every  thing  which  is  requisite  for  the  full  enjoyment  and  most 
beneficial  use  of  the  thing  granted,  must  be  supposed  to  be  given 
with  the  grant,  or  be  contained  in  it ;  for  it  shall  be  construed 
strictly  against  the  grantor,  and  the  grantee  has  a  right  to  the 
enjoyment,  in  fact,  of  the  whole  benefit  of  all  that  was  given. 
But  the  true  rule  would  permit  some  extension  of  the  grant  by 


terms  unsuited  to  its  pleasure,  the  agency 
itself  may  be  renounced  and  surrendered. 
So  the  rights  of  the  agent  to  the  profits 
and  emoluments  of  the  agency,  as  they 
may,  from  time  to  time,  be  prescribed, 
will  be  sacredly  regarded  and  enforced  by 
the  courts  of  justice ;  but  lilie  every  other 
agency,  it  is  revocable  at  the  will  of  the 
principal,"  A  doctrine  not  wholly  unlike 
this,  is  implied,  or  indeed  asserted,  in  But- 
ler V.  Palmer,  1  Hill,  324.  There,  an  act 
passed  May  12,  1837,  gave  the  assisince  of 
a  mortgagor  one  year  to  redeem  after  a 
sale.  An  act  passed  April  18,  1838,  re- 
pealed the  former  act,  the  repeal  to  take 
eifect  after  Nov.  1,  1838.  An  assignee  of 
a  mortgagor,  on  Nov.  3,  but  within  one 
year  from  the  sale  to  him,  offered  to  re- 
deem. But  it  was  held,  that  he  was  barred 
by  the  repeal  of  the  first  act. 

(/)  No  reservations  but  those  expressed 
in  the  charter  can  be   introduced  by  the 


legislature,  without  the  consent  of  the 
corporation.  Washington  Bridge  Co  v. 
The  State,  18  Conn.  53.  In  Massachu- 
setts there  are  statutes  as  to  banking  cor- 
porations, others  as  to  manufacturing  cor- 
porations, and  others  as  to  other  corpora^ 
tions,  which  would  certainly  operate  upon 
any  particular  charter,  as  if  a  part  of 
it.  In  Stanley  v.  Stanley,  26  Me.  191,  it 
was  lield,  that  a  statute  making  the  stock- 
holders liable  for  the  debts  of  the  coi-pora- 
tion,  was  valid  in  respect  to  debts  subse- 
quently contracted,  and  was  binding  on 
one  who  became  a  member  of  the  corpo- 
ration- after  the  passage  of  the  act.  In 
WilUnms  w.  Planters  Bank,  12  Rob.  (La.), 
125,  and  Payne  v.  Baldwin,  3  Smedes  & 
M.  661,  it  is  held,  that  banks  may  be  re- 
quii'ed  to  receive  their  own  bank-notes  in 
payment  of  debts  due  to  them,  although 
under  par  in  the  mai'ket. 
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implies  lion,  or  rather  would  construe  it  to  include,  beside  all 
that  is  expressly  given,  whatever  else  is  strictly  necessary  to  any 
beneficial  use  of  the  thing  given,  and  would  stop  there.  It 
would  not  be  satisfied  with  a  merely  literal  fulfilnient  of  the 
contract,  if  this  was  in  fact  no  actual  discharge  of  it  whatever, 
but  a  mere  evasion  of  its  provisions.  But  if  the  literal  construc- 
tion gave  some  beneficial  use  of  the  property  or  franchise,  the 
grantor  would  not  be  held  to  have  bound  himself  by  implication 
from  such  further  action  as  might  prevent  this  use  from  being 
beneficial  to  the  extent  which  might  otherwise  have  been  at- 
tained, and  was  originally  expected  (m) 

It  is  this  view  which  the  courts  seem  to  have  adopted.  And 
the  difficulties,  or  even  errors,  in  fact,  which  may  attend  the 
application  of  such  a  rule  to  the  circumstances  of  various  cases, 
are  not  sufficient  to  justify  a  denial  of  the  principle  itself,  which 
seems  to  be  rational  and  just.  For  if  the  grantee  wished  to 
secure  to  himself  all  possible,  or  even  probable  and  natural  ad- 
vantages, it  was  his  business  to  ask  for  them.  And  if  he  did 
not,  it  was  his  neglect,  or  else  he  forbore  to  ask  lest  he  should 
be  denied,  preferring  to  rest  upon  construction;  and  this  con- 
duct would  certainly  be  entitled  to  no  favor.  And  it  is,  there- 
fore, not  too  much  to  say,  that  a  legislative  grant  shall  not  be 
held  to  intend  exclusive  privileges,  as  appurtenant  to  a  franchise 
expressly  given,  (w) 

(m)  United  States  v.  Arredondo,  6  any  power  of  tlie  State  is  said  to  be  snr- 
Pet.  736;  Bcaty  v.  Knowler,  4  id.  152;  rendered  or  diminished,  wliether  it  be  tlie 
Providence  Bank  w.  Billings,  id.  514;  taxing  power  or  any  otbor  affecting  the 
Jackson  v.  Lamjiliire,  3  id.  289  ;  Charles  public  intei-ests,  the  same  principle  applies, 
lliver  Bridge  v.  Warren  Bridge,  U  id.  and  the  rule  of  construction  must  be  the 
548.  Taney,  C.  J. :  "The  continued  ex-  same."  The  Richmond  R.  R.  Co.  u.  The 
istence  of  a  government  would  be  of  no  Louisa  R.  R.  Co.  13  How.  81.  Per 
great  value,  if,  by  implications  and  pre-  Grier,  J. :  "  It  is  a  settled  rule  of  con- 
sumptions, it  was  disarmed  of  the  powers  struction  ado)itcd  by  this  court,  that  public 
necessary  to  accomplish  the  ends  of  its  grants  are  to  be  construed  .strictly.  This 
creation ;  and  tlie  functions  it  was  designed  act  contains  the  grant  of  certain  privileges 
to  perform,  transferred  to  the  hands  of  by  the  public  to  a  private  corporation, 
privileged  corporations.  The  rule  of  con-  and  in  a  matter  where  the  public  interest 
struction  announced  by  the  court  (referring  is  concerned ;  and  the  rule  of  construction 
to  Providence  Bank  v.  Billings),  was  not  in  .all  such  cases  is  now  fully  established 
confined  to  the  taxing  power ;  nor  is  it  so  to  be  this,  —  that  any  ambiguity  in  the 
limited  in  the  opinion  delivered.  On  the  terms  of  the  contract  must  operate  uuainst 
contrary,  it  was  distinctly  placed  on  the  the  corporation,  and  in  favor  of  the  pulilic ; 
ground  that  the  interests  of  the  community  and  the  corporation  can  chiim  nothing  but 
were  concerned  in  preserving  undiminished  what  is  clearly  given  l>v  the  act." 
the  power  then  in  question  ;  and  whenever        (n)    Charles   River  Bridge   v.  Wai-ren 
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SECTION    III. 

OF   AN   EXPRESS    GRANT   OF   EXCLUSIVE   PRIVILEGES. 

We  thus  reach  another  question.     If  these  exclusive  privi 
eges  are  expressly  given,  how  does  this  clause  of  the  constitu 


Bridge,  11  Pet.  420,  6  Pick.  376,  7  id. 
344.  in  tliis,  the  leading  case  on  this 
topic  of  constitutional  law,  the  lenisla- 
ture  of  Massachusetts,  in  1785,  granted 
a  charter  to  a  company  for  the  building 
of  a  bridge  over  Charles  TJiver,  from 
Boston  to  Charlestown,  under  the  name 
of  the  Charles  Kiver  Bridge,  and  taking 
tolls  of  persons  passing  over  it,  for  the 
term  of  forty  years,  extended  by  a  sub- 
sequent act  to  seventy  years.  In  1828, 
before  the  expiration  of  the  charter,  an  act 
was  passed  authorizing  the  erection  of  the 
WaiTcn  Bridge,  a  few  rods  from  the  former, 
which  was  to  become  free  in  six  years. 
The  tolls  of  the  Charles  River  Bridge  were 
thereby  reduced  to  a  very  small  amount. 
It  was  held,  that  the  grant  of  franchises  by 
the  public,  in  matters  where  the  public 
interests  are  concerned,  as  exemption  from 
taxation  and  the  right  of  the  St;ite  to  open 
new  roads  and  construct  new  bridges,  are 
to  be  construed  strictly ;  that  nothing 
passes  by  implication,  and  no  rights  are 
taken  from  the  pulilic,  or  given  to  the  cor- 
poration, beyond  those  wiiich  the  words 
of  the  charter,  by  their  natural  and  proper 
construction,  convey;  and  that,  as  the 
charter,  in  its  terms,  granted  no  exclusive 
rights  above  and  below  the  bridge,  and 
contained  no  stipulation,  on  the  part  of 
the  State,  not  to  authorize  another  bridge 
above  or  below  it,  no  such  exclusive  right 
of  the  plaintiff  company  could  be  implied. 
7an«/,  C.  J. :  "  It  may  perhaps  be  said, 
that  in  the  case  of  the  Providence  Bank, 
this  court  were  speaking  of  the  taxing 
power,  which  is  of  vital  importance  to  the 
very  existence  of  every  government.  But 
the  object  and  end  of  all  government  is  to 
promote  the  liappiness  and  prosperity  of 
the  community  by  which  it  is  established ; 
and  it  can  never  be  assumed  tliat  tlie  gov- 
ernment intended  to  diminish  its  power 
of  accomplishing  the  end  for  which  it  was 
created.     And  in  a  country  like  ours,  free, 


active,  and  enterprising,  continually  ad- 
vancing in  numbers  and  wealth,  new  chan- 
nels of  communication  are  daily  found 
necessary,  both  for  travel  and  trade,  and 
are  essential  to  the  comfort,  convenience, 
and  prosperity  of  the  people.  A  State 
ought  never  to  be  presumed  to  surrender 
this  power,  because,  like  the  taxing  power, 
the  whole  community  have  an  interest  in 
preserving  it  undiminished.  And  when  a 
corporation  alleges  that  a  State  has  sur- 
rendered, for  seventy  years,  its  power  of 
improvement  and  public  accommodation, 
in  a  great  and  important  line  of  travel, 
along  which  a  vast  number  of  its  citizens 
must  daily  pass,  the  community  have  a 
right  to  insist,  in  tlie  language  of  this 
court,  above  quoted,  '  that  its  abandon- 
ment ought  not  to  be  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  State 
to  abandon  it  does  not  appear.'  The  con- 
tinued existence  of  a  government  would 
be  of  no  great  value,  if,  by  implications 
and  presumptions,  it  was  disarmed  of  the 
powers  necessary  to  accomplish  the  ends 
of  its  creation,  and  tlie  functions  it  was 
designed  to  perform  transferred  to  the 
hands  of  pi'ivileged  corporations."  pp. 
547,  .548.  iStorij,  J.,  in  a  dissenting  opinion 
of  great  length,  maintained  that  the  grant 
to  the  Charles  Iliver  Bridge  should  receive 
a  liberal  instead  of  a  strict  construction, 
and  that  there  was  necessarily  implied  in 
the  charter  of  that  company  a  stipulation 
that  the  legislature  would  charter  no  other 
bridge  between  Charlestown  and  Boston 
so  near  as  to  injure  the  former's  franchise, 
or  diminish  its  toll,  in  a  positive  and 
essential  degree.  "  To  sum  up,  then," 
said  he,  "  the  whole  argument  on  this 
head,  I  maintain,  that  upon  the  principles 
of  common  reason  and  legal  interpretation, 
the  present  grant  carries  with  it  a  neces- 
sary implication  that  the  legislature  should 
do  no  act  to  destroy  or  essentially  to  im- 
pair the  franchise;   that  (as  one  of  tha 
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tion  operate  on  them?  If  it  makes  them  irrevocable,  and 
forever  forbids  any  repeal  or  withdrawal  of  them,  or  any  inter- 
ference with  or  modification  of  them,  does  it  not  destroy  the 
power  of  the  legislature  to  give  them,  on  the  ground  that  they 
are  the  agents  of  the  public  only  for  the  present,  and  not  for  the 
future ;  and  have  no  authority,  expressly  given,  or  implied  from 
their  function  and  duty  as  a  legislature,  to  deprive  the  public  of 
a  future  exercise  of  the  power  which  the  legislature  now  aban- 
dons ?  Thus,  to  put  the  question  in  the  simplest  form :  If  a 
State  sells  a  square  mile  of  land,  expressly  covenanting  by  its 
authorized  deed,  and  expressly  enacting  by  a  confirmatory  stat- 
ute, that  the  land  shall  forever  be  exempt  from  taxation,  is  this 


learned  judges  of  the  State  court  expressed 
it)  there  is  an  implied  agreement  of  the 
State  to  grant  tlie  undisturbed  u^e  of  the 
bridge  and  its  tolls,  so  far  as  respects  any 
acts  of  its  own,  or  of  any  persons  acting 
under  its  authority.  In  other  words,  the 
State  impUedly  contracts  not  to  resume 
its  grant,  or  to  do  any  act  to  tlie  prejudice 
or  destruction  of  its  grant.  I  maintain 
that  there  is  no  authority  or  principle 
established  in  relation  to  the  construction 
of  crown  grants,  or  legislative  grants, 
which  docs  not  concede  and  justify  this 
doctrine.  Where  tliu  thing  is  given,  the 
incidents  without  which  it  cannot  be  en- 
joyed are  also  given,  ut  res  magis  valeat 
quam  pereat.  I  maintain  that  a  different 
docttine  is  utterly  repugnant  to  all  the 
principles  of  the  common  law  applicable 
to  all  franchises  of  a  like  nature,  and  tliat 
we  must  overturn  some  of  the  best  securi- 
ties of  the  rights  of  property  before  it  can 
be  established.  I  maintain  that  the  com- 
mon law  is  the  birthright  of  every  citizen 
of  Jliis-iachusetts,  and  that  he  holds  the 
title-deeds  of  his  property,  corporeal  and 
incorporeal,  under  it.  I  maintain  that, 
under  the  principles  of  the  common  law, 
there  exists  no  moi'e  liglit  in  tiie  icgisla- 
fure  of  Massacluisetts  to  erect  the  Warren 
Bridge,  to  the  ruin  of  tlie  franchise  of  the 
Charles  Ri\'er  Bridge,  than  exists  to  trans- 
fer the  latter  to  the  former,  or  to  autliorize 
tlie  former  to  demolish  the  latter.  If  tlie 
legislature  does  not  mean  in  its  grant  to 
give  any  exclusive  rights,  let  it  say  so  ex- 
pressly, directly,  ami  in  terms  admitting 
of  no  mi^consiniction.  The  grantees  will 
then  take  at  tiieir  peril,  and  must  al):(Ie 
the  results  of  their  overweening  conlidence. 


indiscretion,  and  zeal."  pp.  647,  648.  In 
the  State  court,  7  Pick.  344,  the  judges 
were  equally  divided  on  the  question 
whether  the  Charles  River  Bridge  had 
any  exclusive  rights  beyond  its  own  limits. 
Morton,  J.  (pp.  461,  464),  and  Wilde,  J. 
(pp.  468,  469),  holding  against  such  a 
right;  and  Putnam,  J.  (p.  477),  and  Par- 
ker, C.  J.  (p.  506),  in  favor  of  such  ex- 
clusive right  beyond  its  limits.  The  doc- 
trine of  the  case  of  Charles  River  Bridge 
V.  Warren  Bridge  has  been  repeatedly 
contirmed.  The  West  River  Bridge  v. 
Dix,  6  How.  .532,  16  Vt.  446;  The  iWo- 
liawk  Bridge  v.  The  Utica  &  Schenectady 
R.  R.  Co.  6  Paise,  554;  The  Oswego 
Falls  Bridge  v.  Fish,  1  Barb.  Ch.  547  ; 
Thompson  v.  The  New  York  &  Harlem 
R.  It.  Co.  3  Sandf.  Ch.  625  ;  Tuckahoe 
Canal  Co.  v.  Tuckahoe  R.  R.  Co.  11 
Leigh,  42 ;  Washington  &  Baltimore 
Turn]>ike  Co.  v.  Baltimore  &  Ohio  R.  R. 
Co.  10  Gill  &  J.  .392 ;  Harrison  v.  Young, 
9  Ga.  359 ;  McLeod  v.  Burroughs,  id. 
213;  Shorter  v.  Smith,  id.  517;  White 
River  Turnpike  Co.  v.  Vt.  Central  R.  R. 
Co.  21  Vt.  590 ;  Enfield  Toll  Bridge  Co. 
V.  Hartford  &  N.  H.  R.  R.  Co.  17  Conn. 
40,  4.54  ;  Miners  Bank  f.  United  States, 
1  Greene  (Iowa),  55! ;  Greenl.  Cruise,  tit. 
XXVII.  ^  29.  Of  the  Charles  River 
Bridge  case,  it  is  said  by  Barcido,  J.,  that, 
"  to  say  the  least  of  it,  it  stands  upon  the 
extreme  verge  of  the  law,  and  perhaps 
reaches  a  little  beyond  justice  and  good 
faith."  Benson  v.  The  Mayor,  &c.,  of 
New  York,  10  Barb.  243.  Where  the 
right  to  build  a  bridge  is  given,  it  is  ex- 
clusive within  its  own  limits.  Piscataqua 
Bridge  v.  New  Hampshire  Bridge, 7  N  H.  35 
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covenant  binding  upon  the  State,  that  is,  upon  future  legisla- 
tui-es  ?  (o) 

An  answer  to  this  question  would  require  some  consideration 
of  the  nature  and  extent  of  the  rights  of  supreme  sovereignty, 
and  especially  of  eminent  domain  ;  and  of  the  authority  of  the 
legislature  in  relation  to  them.  Undoubtedly  the  feudal  system 
forms  no  part  of,  and  no  foundation  for,  our  system  of  legisla- 
tion, in  one  sense ;  but  in  another,  it  is  true  that  some  of  its 
important  principles  remain  as  valid  with  us  at  this  moment 
as  ever  anywhere.  One  of  these  is,  that  all  property  is  held 
from  the  sovereign.  We  hold  that  the  theory  of  our  law  goes 
even  further  on  this  point  than  the  feudal  system,  because  it 
extends  this  principle  to  personal  as  well  as  real  property.  And 
upon  this  principle  rests  the  law  of  eminent  domain  ;  for  domin- 
ium, from  which  this  phrase  comes,  bears,  as  its  legal  sense, 
property,  and  not  power.  We  think  that  every  thing,  whatever, 
that  a  citizen  of  this  country  owns,  he  holds  in  the  same  way 
as  if  he  could  trace  his  title  back  to  an  original  grant  from  the 
sovereign;  and  as  if  this  grant  contained  an  expressed  reserva- 
tion of  a  right  by  the  public  or  the  State,  which  is  the  sov- 
ereign, to  resume  the  property  or  any  part  of  it,  whenever  it 
shall  be  wanted  for  the  use  of  the  sovereign ;  payment  or  com- 
pensation being  made,  or  adequately  provided  for  by  law,  for 
all  that  is  thus  resumed.  And  this  is  what  we  understand  to 
be,  in  this  country,  the  law,  or  the  right,  of  eminent  domain,  (p) 

(o)  See  next  note.    In  Richmond  R.  R.  can  rest  on  no  other  foundation,  can  have 

Co.  V.  The  Louisa  R.  R.  Co.  13  How.  71,  no  other  puaranty.     It  is  owing  to  these 

Curtis,  J.,  maintained  that  the  State  may  characteristics  only,  in  the  original  nature 

grant   an   exclusive   right   to   a   railroad  of  tlie  tenure,  that  appeals  can  be  made  to 

within  certain  limits,  and  pledge  itself  not  the  laws,  either  for  tiie  protection  or  asser- 

to  allow  another  to  be  constructed  within  tion  of  the  rights  of  property.     Upon  any 

these  limits.     See  Piscataqua  Bi-idge  v.  other    hypothesis,   tlie    law   of    pro])erty 

N.  H.  Bridge,   7  N.  H.  35,  per  Parker,  would  be  simply  the  law  of  force.     Now 

C.  J.  it  is  undeniable,  that  the  investment  of 

(p)  Beckman  o.  Saratoga  &  Schenec-  property  in  the  citizen  by  the  government, 

tady  R.  R.   Co.  3   Paige,   72,   73;    The  whether  made  for  a  pecuniary  considera- 

AVest  River  Bridge  Co.  v.  Dix,  6  How.  tion,  or  founded  on  conditions  of  civil  or 

532,  533.     Daniel,  J. :   "  Under  every  es-  political  duty,  is  a  contract  between  the 

tablished  government,  the  tenure  of  prop-  State,  or  the   government   acting   as   its 

erty  is  derived,  mediately  or  immediately,  agent,  and  the  grantee ;  and  both  the  par- 

from  the  sovereign  power  of  the  political  ties  thereto  are  bound  in  good  faith  to 

body,  organized  in  such  mode  or  exerted  fulfil  it.     But  into  all  contracts,  whether 

in  such  a  way  as  the  community  or  State  made  between  States  and  individuals,  or 

may  have  thought  proper  to  ordain.     It  between  individuals  cnly,  there  enter  con- 
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This  is,  then,  a  right  reserved  and  possessed  by  the  pubhc, 
and  a  right  which  extends  over  all  property.  And  one  question 
is,  whether  the  people  themselves  can  give  away  this  right,  or 
grant  property  without  this  reservation.  To  this  it  might  be 
answered,  that  the  people,  by  their  constitutions,  bind  themselves 
to  act  only  constitutionally,  and  that  no  way  is  provided  for 
such  transfer  or  relinquishment.  But,  without  now  denying 
that  the  public  might,  by  some  sufficient  act,  divest  themselves 
of  the  right  of  eminent  domain,  we  proceed  to  the  next  question, 


ditions  which  arise  not  out  of  tlie  literal 
terms  of  the  contract  itself;  tlicy  are  su- 
periiuluced  by  tlie  preexisting  and  higher 
autliorily  of  the  hiws  of  nnture,  of  nations, 
or  of  tlie  community  to  which  the  parties 
belong;  they  are  always  presumed,  and 
must  be  presumed,  to  he  known  and  rec- 
ognized hy  all,  are  binding  upon  all,  and 
need  never,  therefore,  he  carried  into  ex- 
press stipulation,  lor  this  could  add  noth- 
ing to  their  force.  Every  contract  is  made 
hi  subordination  to  them,  and  must  yield 
to  their  control,  as  conditions  inherent  and 
paramount,  whenever  a  necessity  for  their 
execution  shall  occur.  Such  a  condition 
is  the  right  of  eminent  domain.  This 
right  does  not  operate  to  impair  the  con- 
tract efliicted  by  it,  but  recognizes  its  obli- 
gation in  tlie  fullest  extent,  claiming  only 
the  fulfilment  of  an  es.sential  and  insepa- 
rable condition.  Thus,  in  claiming  the 
resumption  or  qualification  of  an  investi- 
ture, it  insists  m^'rely  on  the  true  nature 
and  cinnactcr  of  the  right  invested  The 
impairing  of  contracts  inhibited  by  the 
constitution,  can  scarcely,  by  the  greatest 
violence  of  construction,  be  made  appli- 
cable to  the  enforcing  of  the  terms  or 
neccss;iry  import  of  a  contract;  the  lan- 
guage and  meaning  of  the  inhibition  were 
designed  to  embrace  proceedings  attempt- 
ing the  interpolation  of  some  new  term  or 
condition  foreign  to  the  original  agree- 
ment, and  tliei'cfore  inconsistent  with  and 
violative  thereof.  It,  then,  being  clear 
thai;  the  power  in  question,  not  being 
within  the  purview  of  the  restriction  im- 
posed bv  the  tenth  section  of  the  first 
article  of  the  constitution,  it  renutins  with 
the  States  to  the  full  extent  in  which  it 
inheres  in  every  sovereign  government,  to 
be  exercised  by  them  in  that  degree  that 
shall  by  them  be  deemed  commensurate 
with  public  necessity.  So  long  as  they 
shall  .steer  clear  of  tlie  single  predicament 
denounced,  by  the  constitution,  shall  avoid 


interference  with  the  obligation  of  con- 
tracts, the  wisdom,  tlie  modes,  the  policy, 
the  hardship  of  any  exertion  of  this  power 
are  subjects  not  within  the  proper  cogni- 
zance of  this  court.  This  is,  in  trutli, 
]iurely  a  question  of  power  ;  and,  conced- 
ing the  power  to  reside  in  the  State  gov- 
ernment, this  concession  would  seem  to 
close  the  door  upon  all  further  controversy 
in  connection  with  it.  The  instances  of 
the  exertion  of  this  power,  in  some  mode 
or  other,  from  the  very  foundation  of  civil 
government,  have  been  so  numerous  and 
familiar,  that  it  seems  somewhat  strange, 
at  this  day,  to  raise  a  doubt  or  question 
concerning  it.  In  f.ict,  the  whole  policy 
of  the  country  relative  to  roads,  mills, 
bridges,  and  canals,  rests  upon  this  single 
power,  under  which  lands  have  been 
always  condemned ;  without  the  exertion 
of  this  power,  not  one  of  the  improvements 
just  mentioned  could  be  constructed.  In 
our  country,  it  is  believed  that  the  power 
was  never,  or,  at  any  rate,  rarely,  ques- 
tioned, until  the  opinion  seems  to  have 
obtained,  that  the  right  of  property  in  a 
chartered  corporation  was  more  sacred 
and  intangible  than  the  same  right  could 
possibly  he  in  the  person  of  the  citizen  ; 
an  opinion  which  must  be  without  any 
grounds  to  rest  upon,  until  it  can  lie  de- 
monstrated either  that  the  ideal  creature 
is  more  than  a  person,  or  the  corporeal 
being  is  less.  For,  as  a  question  of  the 
power  to  appropriate  to  public  uses  the 
property  of  private  persons,  resting  upon 
the  ordinary  foundations  of  private  right, 
there  would  seem  to  be  room  neither  for 
doubt  nor  difficulty."  That  the  right  of 
eminent  do.nain  is  sometimes  founded  on 
sovereignty,  public  necessity,  or  implied 
compact,  see  Enfield  Toll  Bridge  Co.  v. 
Hartford  &  N.  H.  1{.  R.  Co.  17  Conn.  61 ; 
West  River  Bridge  Co.  v.  Dix,  6  How. 
539,  per  Woodburi/,  J. 
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which  is,  what  is   the  power  and  authority  delegated   to  the 
legislature  over  or  in  regard  to  this  right  of  eminent  domain  ? 

We  have  no  doubt  whatever,  that  the  true  answer  to  this 
question  is,  that  the  legislature  derives,  in  part  from  the  lan- 
guage common  to  all  our  constitutions,  in  part  from  imi^lica- 
tions  from  their  expressions,  and  in  part  from  the  very  nature 
of  its  functions,  full  authority  to  exercise  an  unlimited  power 
as  to  the  management,  employment,  and  use  of  the  eminent 
domain  of  the  State,  and  to  make  all  the  provisions  consequent 
upon,  or  necessary  to  the  exercise  of  this  right  or  power ;  but 
no  authority  whatever  to  give  this  away,  or  take  it  out  of  the 
people  directly  or  indirectly.  Assuming  this  to  be  a  true  prin- 
ciple, let  us  see  how  it  applies.  Let  it  be  certain  that  the  leg- 
islature can  give  to  any  parties  the  right  to  build  a  bridge  over 
any  stream,  and  between  any  termini ;  and  as  certain,  that 
when  the  bridge  is  built  they  may  destroy  it  for  public  pur- 
poses, on  paying  or  providing  for  compensation,  (q)     But  can 


(7)  West  River  Bridge  Co.  v.  Dix,  6 
How.  507  In  1795,  the  legislature  of 
Vermont,  granted  a  charter  to  tlie  plain- 
tiffs for  the  term  of  one  hundred  years, 
which  invested  them  with  the  exclusive 
privilege  of  erecting  a  bridge  over  West 
Eiver,  within  four  miles  of  its  mouth,  and 
■  with  the  right  of  taking  tolls  for  passing 
the  same.  Under  the  authority  of  a  sub- 
sequent act  of  the  legislature,  a  public 
road  was  extended  and  established  be- 
tween certain  termini,  passing  over  the 
plaintiffs  bridge,  converting  it  into  a  pub- 
lic highway,  for  which  compensation  was 
awarded.  The  new  highway  was  laid 
out  for  two  miles  on  one  side,  and  one 
mile  on  the  other,  over  a  public  highway, 
existing  where  the  bridge  was  built,  and 
of  which  it  formed  a  part.  It  was  held, 
that  the  act  appropi-iating  the  franchise  of 
the  bridge  for  the  new  public  highway, 
eompensation  being  made,  was  constitu- 
tional. Daniel,  J.,  delivering  the  opin- 
ion of  the  court,  said :  "  A  distinction 
has  been  attempted,  in  argument,  between 
the  power  of  a  [government  to  a])propriate 
for  public  uses  property  which  is  corpo- 
real, or  may  be  said  to  be  in  being,  and 
the  like  power  in  the  govei-nment  to  re- 
snmo  or  extinguish  a  francliise.  The 
distinction  thus  attempted  we  regard  as  a 
-efincmeiit  which   has   no  foundation   in 


reason,  and  one  that,  in  truth,  avoids  the 
true   legal   or   constitutional   question  in 
these  causes,  namely,  that  of  the  right  in 
private    persons  in  the  use  or  enjoyment 
of  their  private  property,  to  control  and 
actually  to  prohibit  the  power  and  duty 
of  the  government  to  advance  and  pro- 
tect the   general   good.      We   are  aware 
of  nothing  peculiar  to  a  franchise  wliich 
can  class  it  higher,  or  render  it  more  sa- 
cred, than  other  property.     A  franchise  is 
property,  and  nothing  more ;  it  is  incor- 
poreal property,  and  is  so  defined  by  Jus- 
tice Blackstone,  when  treating,  in  his  sec- 
ond  volume,   chap.   3,   page   20,  of  the 
Rights  of  Things.     It  is  its  character  of 
property  only  which  imparts  to  it  value, 
and    alone   authorizes    in    individuals   a 
right  of  action  for  invasions  or  disturb- 
ances of  its  enjoyment.     Vide  Bl.  Com. 
vol.  3,  chap.  16,  p.  236,  as  to  injuries  to 
this  description  of  private  property,  and 
the  remedies  given  for  redressing  them. 
A  franchise,  therefore,  to  erect  a  bridge, 
to  construct  a  road,  to  keep  a  ferry,  and 
to  collect  tolls  upon  them,  granted  by  the 
authority  of  the  State,  wc  regard  as  occu- 
pying the  same  position,  with  respect  to 
the   paramount   power   and   duty  of  the 
State  to  promote  and  protect  the  public 
good,  as  does  the  right  of  the  citizen  to 
tlie  possession  and  enjoyment  of  his  land 
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they  not  only  authorize  a  party  to  make  a  bridge,  but  give  to 
the  same  party,  in  express  terms,  the  exclusive  right  to  build 
a  bridge  within  distant  termini,  on  the  one  side  and  the  other  ? 
This  seems  to  be  well  settled  ;  nor  does  it  interfere  with  the 
eminent  domain  of  the  State,  for  this  exclusive  right  would  be 
a  franchise,  and  this  is  a  property,  and  it  can  therefore  be  taken 
for  public  purposes,  that  is,  another  bridge  may  be  authorized 
within  these  same  limits,  on  making  compensation,  (r) 

But  let  us  suppose  the  grant  not  to  be  in  terms  of  any  exclu- 
sive right ;  but  simply  a  right  to  build  a  bridge  from  one  spot 
to  another  ;  and  that  this  grant  contains  a  clause,  promising  on 
the  part  of  the  State,  that  no  party  shall  ever  be  authorized  to 
build  another  bridge  within  five  miles,  in  either  direction,  from 
either  terminus.  Would  this  promise  be  binding  on  future 
legislatures  ?  (s)     We  confess  that  we  think  the  question  is  one 


under  his  patent  or  contract  with  the 
State ;  and  it  can  no  more  interpose  any 
obstruction  in  the  way  of  their  just  ex- 
ertion, Sncli  exertion  we  hold  to  be  not 
within  the  inhibition  of  tlie  constitution, 
and  no  violation  of  a  contract.  The 
power  of  a  State,  in  the  exercise  of  emi- 
nent domain,  to  extinguish  immediately  a 
franchise  it  had  granted,  appears  never  to 
have  been  directly  brought  here  for  adju- 
dication, and  consequently  has  not  been 
heretofore  formally  propoundeil  from  this 
court.  But  in  England,  this  power,  to  the 
fullest  extent,  was  recognized  in  the  case 
of  the  Goveriior  and  Company  of  the 
Cast-Plate  Manufacturer  v.  Meredith,  4 
Term  Reports,  794  ;  and  Lord  Kcni/on, 
especially,  in  that  case,  founded  solely 
upon  this  power  the  entire  policy  and  au- 
thority of  all  the  road  and  canal  laws  of 
the  kingdom."  pp.  533,  ,')34.  Wooilhiiri/, 
J,,  in  a  concurring  opinion,  limited  the 
power  of  eminent  domain  over  the  fran- 
chise of  a  corporation  to  cases  where  "  the 
further  exercise  of  the  fnmchise,  as  a  cor- 
poration, is  inconsistent  or  incompatible 
with  the  highway  to  lie  laid  out,"  and 
where  also  "  a  clear  intent  is  manifested 
in  the  laws  that  one  corporation  and  its 
uses  shall  yield  to  another,  or  another 
public  use,  under  the  supposed  superiority 
of  ttio  latter,  and  the  necessity  of  the 
case."  pp.  .'543,  544,  5411.  The  doctrine 
of  the  West  River  Biiilge  Co.  v.  Dix, 
fhat  thj  franchise  of  a  corporation  may  be 


taken  by  the  State  for  public  uses,  or  that 
the  power  to  take  it  for  public  uses  may 
be  delegated  by  the  State  to  another  cor- 
poration, on  providing  compensation,  is 
confirmed  by  numerous  authorities,  s.  c. 
16  Vt.  446;  The  Kichmond,  &c.  R.  R. 
Co.  V.  The  Loui.sa  R.  R.  Co.  13  How. 
71  ;  Boston  Water  Power  Co.  v.  Boston 
and  Worcester  R.  R.  Co.  23  Pick.  360 ; 
Armington  v.  Barnet,  15  Vt.  745  ;  White 
River  Turnpike  Co.  v.  Vt.  Central  R. 
R.  Co.  21  id.  590  ;  Enfield  Toll  Bridge 
Co.  ...  Hartford  &  N.  H.  R.  R.  Co.  17 
Conn.  41,  454  ;  Barber  o.  Andover,  8  N. 
H.  398;  Peirce  u.  Somersworth,  10  id. 
369;  Backus  v.  Lebanon,  11  id.  19; 
Northern  Railroad  v.  Concord  and  Clare- 
mont  Railroad,  7  Foster,  183;  Rogers  v. 
Bradshaw,  20  Johns.  725;  Bcckman  r. 
Saratoga  &  Schenectady  R.  H.  Cc.  3 
Paige,  45  ;  Lexington  and  Ohio  R.  R. 
Co.  V.  Applcgate,  8  Dana,  289  ;  Shorter  v. 
Smith,  9  Ga.  517.  And  the  legislature, 
in  delegating  this  power  to  a  raib-oad 
company,  need  not  designate  the  specific 
land  to  be  taken.  Boston  Water  Power 
Co.  V.  Boston  and  Worcester  R  R.  Co. 
23  Pick.  360, 

(r)  West  River  Bridge  Co.  v.  Dix,  6 
How.  507  ;  Shorter  v.  Smith,  9  Ga.  529. 
The  exclusive  right  is  a  part  of  the  fian- 
chise,  which  may  itself  be  taken.  ]*iKa- 
taqua  Bridge  v.  N.  H.  Bridge,  7  N. 
H.  35. 

(s)  In  the  Rieluuond,  &c.  R.  R.  Co.  i^. 


CU.  XIII.]  CONSTITUTION   OF   THE   UNITED.  STATES.  541 

of  some  difficulty.  If  no  future  legislature  can  authorize  an- 
other bridge  within  the  five  miles  on  payment  of  compensation, 
it  must  be  because  this  legislature  has  granted  away  from  the 
public,  for  all  time,  this  right  of  eminent  domain.  We  arf 
clear  they  cannot  do  this.  And  if  it  be  the  certain  effect  ot 
this  promise  that  no  such  other  bridge  can  hereafter  be  author- 
ized on  any  terms,  then  we  say  the  promise  is  void,  because 
the  legislature,  as  an  agent,  had  made  a  contract  which  they 
had  no  authority  whatever  to  make.  But  why  may  not  a 
future  legislature  authorize  another  bridge,  with  compensation, 
in  this  case,  as  well  as  if  an  exclusive  right  had  been  given  ? 
The  answer  may  be,  that  here  no  property  whatever  is  given, 
and  no  franchise  whatever;  and  nothing  but  a  bare  promise 
made.  The  bridge  itself  may  be  taken,  for  it  is  property,  or 
the  right  to  build  the  bridge  may  be  taken,  for  this  is  a  fran- 
chise, and  a  franchise  is  property,  but  no  property  passes  by  a 
mere  promise  that  no  other  bridge  shall  be  built;  and  if  no 
property  passes,  there  is  nothing  which  can  be  taken  in  making 
compensation,  and  then  there  is  no  way  of  exercising  this  right 
of  eminent  domain,  or,  which  is  the  same  thing,  this  right  of 
eminent  domain  has  been  transferred  or  destroyed,  which,  as 
we  have  seen,  cannot  legally  be  done.  Such  might  be  the 
argument,  and  although  technical,  we  do  not  deny  its  force  ; 
nor  shall  we  be  able  to  answer  this  question  with  certainty, 
until  it  is  settled  by  further  adjudication.  But  at  present  we 
regard  it  as  a  question  between  a  technical  view  of  the  subject 
and  a  substantial  view  of  it,  and  we  are  inclined  to  believe  that 
the  courts  will  construe  such  a  grant  with  such  a  promise,  as  in 
fact  a  grant  of  an  exclusive  right,  and  will  apply  to  it  the  same 
rule  of  law,  permitting  them  to  take  this  right  away  on  making 
compensation,  {t) 

The  Louisa  R.  K.  Co.  13  How.  71,  90,  1798,  for  the  building  of  a  bridge  over 

Curtis,  J.,  contended  for  the  power  of  the  Connecticut  River,  between  Enfield  and 

legislature  to  make  such  a  contract,  but  Suffield,  it  was  provided,  that  no  person  or 

the  court  declined  to  pass  upon  the  ques-  persons  should  liave  liberty  to  build  an- 

tion.     See   Piscataqua  Bridge   v.  N.   H.  other  bridge  over  that  river,  between  the 

Bridn-e   7  N.  H.  35,  69.  north  line  of  Enfield  and  the  south  line  of 

((fxhe  Enfield  Toll  Bridge  Co.  v.  The  Windsor,  during  the  continuance  of  the 

Hartford  &  N.  H.  R.  R.  Co.  17  Conn.  40,  charter.     The  legislature,  in  1835,  granted 

454.     In  the  plaintiff's  charter,  granted  in  a  charter  to  the  defendants  to  construct  a 
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It  must  be  remembered  that  the  right  of  eminent  domain 
authorizes  the  taking  of  private  property  by  the  sovereign,  first, 
for  public  purposes  ;  and  second,  on  making  or  providing  for 
compensation.  But  one  of  these  conditions  is  as  essential  as 
the  other ;  and  it  is  only  when  both  are  regarded,  that  private 
property  can  lawfully  be  taken.  It  follows,  therefore,  that  if 
there  be  no  public  necessity,  there  is  no  pubhc  right ;  and  that 
land  taken  by  the  sovereign,  without  such  necessity,  although 
for  compensation,  is  unlawfully  taken,  (u) 

Let  us  now  recur  to  the  question  we  first  asked,  whether  a 
grant  with  a  covenant  that  the  property  or  franchise  granted 


railroad  from  Hartford  to  the  north  line  of 
tlie  State  and  thence  to  Sprinsrfiold,  Mass., 
and  to  build  a  bridg;e  across  the  Connecti- 
cut for  the  purposes  of  a  railroad  track  ex- 
clusively; and  it  was  also  provided  in  the 
chai-ter,  that  nothing  tlierein  contained 
should  he  construed  to  prejudice  or  impair 
the  rights  tlien  vested  in  the  plaintiffs.  Xhe 
railroad  was  laid  out  in  the  ftiost  direct  and 
feasible  x'oute,  and  the  company  proceeded 
to  construct  a  bridge  for  railroad  purposes 
only,  within  the  exclusive  limits  of  the 
Eniield  Toll  Bridge.  It  was  held,  that  a 
railroad,  though  belonging  to  a  "  private 
corporation,"  is  a  "])ublic  use;"  and  the 
franchise  of  a  toll-bridge  "  private  prop- 
erty," within  the  meaning  of  the  constitu- 
tion ;  that  the  franchise  of  a  toll-bridge 
may  be  taken  for  the  purposes  of  a  rail- 
road, by  granting  compensation  ;  that  the 
covenant  in  this  case  was  a  ]3art  of  the 
contract  creating  the  corporation,  and  was 
a  part  of  the  franchise  itself,  and  subject 
to  the  same  laws ;  that  the  reservation 
in  the  defendant's  charter,  that  nothing 
therein  should  be  construed  to  impair  the 
plaintiff's  rights,  did  not  protect  them 
from  the  exercise  of  the  power  of  eminent 
domain,  but  only  secured  them  equal 
rights ;  the  right  to  demand  compensa- 
tion. If  their  franchise  should  be  impaired 
by  the  construction  of  the '  road.  The 
case  of  the  Boston  &  Lowell  T^allroad  Co. 
)!.  The  Salem  &  Lowell,  the  Boston  & 
Maine,  and  the  Lowell  and  Lawrence  Rail- 
road Companies,  2  Gray,  1,  turned  upon 
a  question  quite  similar  to  that  considered 
in  the  text.  In  18.30  the  plaintiffs  were 
incorporated,  to  make  a  ralli-oad  from 
Boston  to  Lowell.  The  twelfth  section 
of  their  charter  enacted,  "  That  no  other 
railroad  shall,  within  thirty  years,  be  au- 


thorized to  be  made  from  Boston,  Cam- 
bridge, or  Charlestown,  to  Lowell,  or  to 
any  place  within  five  miles  from  the 
northern  termination  of  the  Boston  and 
Lowell  Railroad."  Afterwards,  the  three 
defendant  companies  were  successively  in- 
corporated; and  by  their  junction  and 
intersection,  there  was  a  direct  railroad 
route  from  Lowell  to  Bo.'ston.  And  this 
action  was  a  suit  in  equity,  praying  for  an 
injunction  against  the  defendants.  The 
court  did  not  decide  that  the  acts  incor- 
porating the  three  defendant  railroad 
compauies  were  unconstitutional,  for  this 
obvious  reason,  that  substantial  use  might 
be  made  of  all  these  railroads  A\'lthout  in- 
terfering with  tlie  plaintiff's  ;  and  no  use 
of  them,  in  terras,  infringed  upon  the 
charter  of  the  plaintiffs.  But  the  court 
held,  that  the  charter  of  the  Lowell  Rail- 
road was,  in  all  its  provisions,  constitu- 
tional, and  legal,  and  that  the  three  de- 
fendant railroads,  by  their  conjunction, 
interfered  with  the  rights  secured  by  the 
charter  of  the  Lowell  Railroad,  and  on 
that  ground  granted  the  injunction  prayed 
for.  ■ 

(m)  That  if  the  public  interest  does  not 
require  it,  private  projierty  cannot  be 
taken  for  public  uses,  allhouirh  compensa- 
tion be  provided,  see  Beckuian  r.  Tlte 
Saratoga  &  Schenectady  R.  R.  Co.  3 
Paige,  45 ;  West  River  Bridge  Co.  v. 
DIx,  6  How.  .543,  544,  546.  Per  ]Vood- 
biiri/,  J. :  "  The  franchise  of  an  existing 
higliway  cannot  be  taken  for  a  new  high- 
way of  the  same  character,  laid  out  upon 
the  old  one  ;  for  that  would  be  essentially 
transferring  A's  property  to  B."  Boston 
Water  Power  Co.  v.  Boston  &  Worcester 
Railroad  Corporation,  23  Pick.  39.", 
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should  be  for  ever  free  from  taxation,  can  be  supported.  Again, 
we  admit,  that  no  certain  answer  can  now  be  given  to  this 
question.  But,  as  before,  we  say  that  if  this  covenant  prevents 
all  future  taxation,  in  fact  it  must  be  void ;  because  every  leg- 
islature has  the  right  to  determine  what  property  shall  be  taxed, 
without  regard  to  what  may  have  been  done  by  a  preceding 
legislature,  and  without  the  power  of  binding  a  subsequent 
legislature.  But  this  covenant  or  promise  may  be  supported, 
and  no  such  consequence  follow ;  for  the  property  thus  exempted 
may  be  taxed,  and  compensation  made.  It  might  be  said  that 
it  involves  an  absurdity  to  suppose  a  legislature,  laying  a  tax  of 
an  hundred  dollars,  and  voting  the  same  sum  to  be  paid  to  the 
taxed  party ;  and  it  must  be  precisely  that  sum,  or  it  would  not 
be  compensation.  And  the  effect  would  be  only  to  put  the 
State  to  the  trouble  and  expense,  first  of  collecting  the  tax,  and 
then  of  paying  the  money.  But,  while  it  may  be  true,  that  if 
money  be  paid  in  compensation,  it  must  be  the  same  sum  that 
IS  taken,  it  is  not  true  that  the  compensation  must  necessarily 
be  made  in  money.  It  is  at  least  supposable,  that  there  may 
be  other  modes  of  compensation  equally  just,  satisfactory,  and 
expedient.  And  then  the  whole  case  might  be  brought,  by 
construction,  within  the  principle  of  something  given,  \^^hich 
may  be  resumed  upon  compensation.  The  argument,  that  if 
the  legislature  are  permitted  to  have  this  power,  they  might 
carry  it  to  an  excess  which  would  seriously  impair  the  re- 
sources of  the  public,  applies  as  well  to  many  of  their  impor- 
tant and  unquestionable  powers,  of  wiiich  the  abuse  is  easy 
and  might  be  very  injurious.  Moreover,  if  the  exercise  of  this 
power,  and  in  this  way,  was  carried  to  an  extreme,  the  grant 
or  contract  might  perhaps  be  annulled,  as  a  constructive 
fraud,  (v)  For  in  such  a  case,  it  might  be  inferred,  not  only 
that  the  agent  of  the  public  is  opposed  to  the  will  and  injures 
the  interests  of  his  principal,  but  that  this  misconduct  must  have 
been  obvious  to  the  party  benefited  by  it ;  and  the  general 
principles  of  agency  and  of  contracts  would  avoid  such  a  trans- 
action, (w) 

(v)  Piscataqua  Bridge  v.  N.  H.  Bridge,         (w)  In  the  State  of  ^avf  Jersey  !'.,Wil- 
7  N.  H.  63,  64.  son,  7  Cranch,  164,  it  was  held,  that  an 
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It  is  now  well    settled,  and  on  obvious  grounds,  that  the 
abandonment  of  the  taxing  power  is  not  to  be  presumed,  where 


act  of  the  legislature  of  New  Jci-soy,  giv- 
ing (fleet  to  an  agreement  between  the 
tribe  of  the  Delaware  Indians  and  the 
comini>sioneiN  of  Xtw  Jersey,  for  an  ex- 
change of  lands,  and  declaring  that  the 
lands  10  be  purchased  for  the  Indians 
"shall  not  hereafter  be  subject  to  any 
tax,"  by  virtue  of  which  the  proposed  ex- 
change was  subsequently  effected,  consti- 
tuted a  contract  —  and  a  law,  repealing 
the  section  exempting  tlie  lands  purchased 
from  taxation,  was  held  unconstitutional 
—  altliough  the  Indians  had,  after  the  ex- 
change, obtained  a  legislative  net  author- 
izing a  sale  of  the  lands,  and  when  taxed 
they  were  owned  by  their  vendees.  Mar- 
shall, C.  J.  .•  "  Every  requisite  to  the  form- 
ation of  a  contract  is  found  in  tlie  pro- 
ceedings between  the  colony  of  New  Jer- 
sey and  tlie  Indians.  The  subject  was  a 
piircliase,  on  the  part  of  the  government, 
of  extensive  claims  of  the  Indians,  the 
extinguishment  of  which  would  quiet  the 
title  to  a  large  portion  of  the  province. 
A  proposition  to  this  effect  is  made,  the 
terms  stipulated,  the  consideration  agreed 
upon;  which  is  a  tract  of  land  with  the 
privilege  of  exemption  from  taxation ; 
and  tiien,  in  consideration  of  the  arrange- 
ment previously  made,  one  of  which  this 
act  of  assembly  is  stated  to  be,  tlie  In- 
dians execute  their  deed  of  cession.  This 
is  certainly  a  contract,  clothed  in  forms 
of  unusual  solemnity.  The  |3rivilege, 
tliough  for  the  benetit  of  the  Indians,  is 
annexed,  by  the  terms  which  create  it,  to 
the  land  itself,  not  to  tlieir  per.sons.  It  is 
for  their  advantage  that  it  should  be  an- 
nexed to. the  land,  because,  in  the  event 
of  a  sale,  on  which  alone  tlie  question 
could  become  material,  the  value  would 
be  enhanced  by  it.  Of  this  case  it  has 
been  observed  that  there  was  no  restric- 
tion on  the  colonial  government  —  that 
the  right  of  the  legislature  to  surrender.or 
limit  the  taxing  power  so  as  to  bind  its 
successor,  was  not  raised  —  and  that  it 
may  lie  sustained  on  the  ground  that  it 
was  in  the  nature  of  a  treati/  with  the  In- 
dians." Brewster  d.  Hough,  10  N.  H. 
143  ;  Debolt  v.  The  Oliio  Life  Insurance 
&  Trust  Co.  1  Ohio  State,  589.  In  Gor- 
don L\  Appeal  Tax  Court,  3  How.  133, 
the  State  of  Maryland  liad  passed  acts 
pledging  tlie  faith  of  the  State  not  to  im- 
pose any  further  tax  on  certain  banks, 
upon  theii-  accepting  and  complying  with 


certain  conditions,  as  .subscribing  for  the 
construction  of  a  road,  whicli  were  duly 
accepted  and  complied  with.  It  was  heiti, 
that  the  individual  stockholders  were 
thereby  exempted  from  taxation  for  shares 
in  the  stock  of  the  tiaiiks,  and  a  law  im- 
posing such  a  tax  was  unconstitutional, 
as  impairing  the  obligation  of  a  contract. 
The  construction  of  the  statute  exempting 
the  banks,  was  the  only  question  raised 
Ijy  tlie  defendant's  counsel,  who  maintain- 
ed that  it  exempted  merely  the  corporate 
franchise,  and  not  the  property  of  the 
banks,  or  the  shares  of  the  individual 
stockholders  in  the  stock.  This  question 
of  construction  is  the  only  one  to  which 
the  opinion  of  the  court  is  directed.  In 
Providence  Bank  v.  BiUnigs,  4  Pet.  561, 
Mni^ihail,  C.  J.,  speaking  of  the  taxing 
power,  said :  "  We  will  not  say  that  a 
State  may  not  relinquish  it;  that  a  con- 
sideration sufficiently  valuable  to  induce 
a  partial  release  of  it  may  not  exist."  In 
Pliiladelphia  &  Wilmington  E.  R.  Co.  v. 
Maryland,  10  How.  394,  the  court  forbore 
to  express  an  opinion  on  tlie  question. 
The  case  of  New  Jersey  v.  Wilson,  has 
been  followed  in  Connecticut.  Atwater 
V.  Woodbridge,  6  Conn.  223  ;  Osborne  v. 
Humphrev,  7  id.  33.i ;  Parker  v.  Redfield, 

10  id.  495;  Landon  v.  Litchfield,  11  id. 
2.Tl;  Arniington  v.  Barnet,  15  Vt.  751; 
Herrick  v.  Randolph,  13  Vt.  525.  Un 
the  other  hand  the  Superior  Court  of 
New  Hampshire  has  strongly  intimated 
an  opinion,  that  the  taxing  power  is  an 
essential  attribute  of  sovereignty,  inherent 
in  the  people  under  a  republican  govern- 
ment, and  that  the  legislature  cannot  ex- 
empt land  from  taxation,  so  as  to  bind 
future  legislation,  without  an  express  au- 
thority for  that  purpose  in  the  constitution, 
or  in  some  otlier  way  directly  from  the 
people  themselves.  Piscataqua  Bridge  u. 
N.  H.  Bridge,  7  N.  H.  69 ;  Brewster  v. 
Hough,  10  id.  138;   Backus  u.  Lebanon, 

1 1  itl.  24.  The  Supreme  Court  of  Ohio, 
in  elaborate  opinions,  has  recently  held 
that  the  taxing  power  is  a  sovereign  right 
of  the  State,  essential  to  its  existence, 
delegated  by  the  people  to  the  General 
Assembly,  to  be  used  as  a  means  to  secure 
the  ends  of  government,  and  that  among 
the  powers  delegated  to  that  body,  there 
is  none  to  surrender  or  limit  this  right  so 
as  to  abridge  the  control  of  future  legisla- 
tion oyer  it ;  that  it  has  power  to  exercise 
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the  deliberate  purpose  of  the  State  to  relinquish  it  does  not 
distinctly  appear,  (x)  And,  on  the  other  hand,  if  the  constitu- 
tion of  a  State  exempts  property  from  taxation,  the  legislature 
cannot  authorize  its  assessment,  (y) 


SECTION     IV. 

OF   THE   RELATION   OF   THIS   CLAUSE   TO   MARRIAGE  AND   DIVORCE, 

The  effect  of  this  clause  upon  the  subject  of  marriage,  or 
rather  of  divorce,  has  also  been  considered,  but  not  yet  fuUy 
ascertained  and  defined  by  adjudication.  It  has  been  con- 
tended that  marriage  is  not  a  contract  which  comes  witMn 
the  scope  of  this  clause  ;  but  it  may  be  considered  that  it  has 
been  settled,  that  this  clause  may  operate  on  the  contract  of 


it  for  the  purposes  for  which  it  was  grant- 
ed, but  no  power  over  the  right  itself. 
Debolt  V.  Ohio  Life  Insurance  &  Trust 
Co.  1  Ohio  St.  563  ;  Mechanics  and  Tra- 
ders Bank  v.  Debolt,  id.  591  ;  Knoap  v. 
The  Piqua  Bank,  id.  603  ;  Toledo  Bank 
V.  Bond,  id.  622;  Milan  &  R.  Plank 
Road  Co.  V.  Husted,  3  Ohio  St.  578. 
But  see  Piqua  Bank  v.  Knoup,  16  How. 
369,  in  which  the  judgment  of  the  State 
court  in  the  first  three  cases  was  reversed, 
(x)  A  bank  charter  does  not  carry  with 
it  by  implication  an  exemption  from  tax- 
ation. Providence  Bank  v.  Billings,  4 
Pet.  514,  561.  Marshall,  C.  J.:  "That 
the  taxing  power  is  of  vital  importance, 
that  it  is  essential  to  the  existence  of  gov- 
ernment, are  truths  which  it  cannot  be 
necessary  to  reaffirm.  Tlieyare  acknowl- 
edged and  asserted  by  all.  It  would 
seem  that  the  relinquishment  of  such  a 
power  is  never  to  be  assumed.  We  will 
not  say  that  a  State  may  not  relinquish 
it,  —  that  a  consideration  sufficiently  val- 
uable to  induce  a  partial  release  of  it  may 
not  exisl ,  but,  as  the  whole  community 
is  interested  in  retaining  it  undiminished, 
that  community  has  a  right  to  insist  that 
its  abandonment  ought  not  to  be  pre- 
sumed in  a  case  in  which  the  deliberate 
purpose  of  the  State  to  abandon  it  does 
not  appear."  The  Philadelphia  &  Wil- 
mington R.  R.  Co.  V.  Maryland,  10  How. 
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376.  Taney,  C.  J. :  "This  court,  on  sev- 
eral occasions,  has  lield,  that  the  taxing 
power  of  a  State  is  never  presumed  to  be 
relinquished,  unless  the  intention  to  re- 
linquish is  declared  in  clear  and  unam- 
biguous terms."  Portland  Bank  v.  Ap- 
thorp,  12  Mass.  252  ;  Bank  of  Watertown 
V.  Assessors  of  Watertown,  25  Wend. 
686,  1  Hill,  616,  2  id.  353;  Brewster  v. 
Hough,  10  N.  H.  138;  Gordon  u.  Balti- 
more, 5  Gill,  231  ;  Herrick  v.  Randolph, 
13  Vt.  525.  Accordingly,  it  has  been  held, 
that  where  a  charter  prescribes  the  pay- 
ment of  a  certain  per  cent,  on  the  divi- 
dends of  the  corporation,  as  a  tax,  that  is 
a  temporary  rule  of  taxation,  which  may 
afterwards  be  increased.  Easton  Bank  v. 
Commonwealth,  10  BaiT,  442  ;  Debolt  v. 
Ohio  Life  Insurance  and  Trust  Co.  1 
Ohio  St.  563,  16  How.  416.  The  legis- 
lature may  exempt  property  from  taxa- 
tion for  tlie  time  being,  and  a  town  can- 
not levy  a  tax  upon  it  until  the  law  ex- 
empting it  is  repealed.  Brewster  v. 
Hough,  10  N.  H.  142  ;  Capen  v.  Glover, 
4  Mass.  305,  But  a  town  cannot,  by  a 
grant  or  stipulation  in  a  conveyance,  ex- 
empt property  thereafter  from  taxation 
Mack  r.  Jones,  1  Foster,  393. 

(y)  Hardy  v.  Waltham,  7  Pick.  108; 
Brewster  «.' Hough,  10  N.  H.  144;  Fall 
V.  County  of  Sutter,  21  Cal.  237. 
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marriage,  leaving  only  the  question  as  to  what  is  the  effect 
and  operation  of  the  clause.  It  might  seem,  on  general  prin- 
ciples, that,  if  it  be  applicable  at  all,  it  must  go  so.  far  as  to 
prevent  any  divorce  for  reasons  which  were  not  sufficient 
ground  for  divorce  when  the  marriage  was  contracted.  Or,  in 
other  words,  that  a  legislature  might  pass  what  law  it  would  as 
to  divorce,  limiting  its  effect  to  marriages  which  should  take 
place  after  the  law  was  enacted ;  but  that  any  law  creating 
new  grounds  or  new  facilities  for  the  divorce  of  parties  married 
before  the  law  was  passed,  would  impair  the  obUgation  of  the 
marriage  contract,  and  therefore  be  void.  We  have  not,  how- 
sufficient   adjudication    for   positively    asserting   this   as 


ever, 


law.  (z)  And  in  one  very  important  case,  —  in  which,  however, 
it  is  true  that  whatever  touches  marriage  is  spolten  altogether 
obiter, —  it  is  implied,  that  any  divorce  is  valid  which  is  granted 
for  any  cause  which  may  be  regarded  as  a  breach  of  the  mar- 
riage contract ;  for  if  this  contract  be  broken,  there  is  no  obliga- 
tion left  to  be  impaired,  (a)     If  this  be  so,  the  operation  of  this 


{a)  It  was  held  in  Clark  v.  Clark,  10 
N.  H.  380,  that  a  general  law  providing 
for  the  dissolution  of  existing;  marriages, 
for  transactions  occurring  subsequent  to 
its  passage,  which  were  not  grounds  of 
divorce  when  the  marriage  was  contract- 
ed, is  not  within  the  prohibition  of  this 
clause  of  the  constitution. 

(«)  Dartmouth  College  v.  Woodward, 
4  Wheat.  518.  Marshall,  C.  J.:  "The 
provision  of  the  constitution  never  has 
been  understood  to  embrace  other  con- 
tracts than  those  which  respect  property, 
or  some  object  of  value,  and  confer  rights 
which  may  be  asserted  in  a  court  of  jus- 
tice. It  never  has  been  understood  to 
restrict  the  general  right  of  the  legislature 
to  legislate  on  the  subject  of  divorces." 
Storii,  J.,  pp.  695-697  :'  "As  to  the  case 
of  tlie  contract  of  man-iage,  which  the 
argument  supposes  not  to  be  within  the 
reach  of  the  prohibitory  clause,  because  it 
is  a  mutter  of  civil  institution,  I  profess 
not  to  feel  the  weight  of  the  reason  as- 
signed for  the  exception.  In  a  legal 
Bense,  all  contracts  recognized  as  valid,  in 
any  country,  may  be  properly  said  to  be 
matters  of  civil  institution,  since  they  ob- 
tain theii'  obligation  and  construction  jure 
loci  contractus.  Titles  to  land,  constitut- 
ing part  of  the  public  domain,  acquired 


by  grants  under  the  provisions  of  existing 
laws,  by  private  persons,  are  certainly 
contracts  of  civil  institution.  Yet  no  one 
ever  supposed  that,  when  acquired  bona 
fide,  they  were  not  beyond  tlie  reach  of 
legislative  revocation.  And  so,  certainly, 
is  the  established  doctrine  of  this  court. 
...  A  general  law  regulating  divorcea 
from  the  contract  of  marriage,  like  a  law 
regulating  remedies  in  other  Ciises  of 
breaches  of  contracts,  is  not  necessarily  a 
law  impairing  the  otyligaiion  of  stick  a  con- 
tract. Holmes  v.  Lansing.  3  Johns.  Cas. 
73.  It  may  be  the  only  effectual  mode  of 
enforcing  the  obligations  of  the  contract 
on  both  sides.  A  law  punishing  a  breach 
of  a  contract,  by  imposing  a  forfeiture  of 
the  rights  ac(]uired  under  it,  or  dissolving 
it  because  the  mutual  obligations  were  no 
longer  observed,  is  in  no  correct  sense  a 
law  impairing  the  obligations  of  the  con- 
tract. Could  a  law,  compelling  a  spe- 
cific performance,  by  giving  a  new  remedy, 
be  justly  deemed  an  excess  of  legislative 
power?  Thus  far  the  contract  of  mar- 
riage has  been  considered  with  reference 
to  general  laws  regulating  divorces,  upon 
breaches  of  that  contract.  But  if  the  ar- 
gument means  to  assert,  that  the  legisla- 
tive power  to  dissolve  such  a  contract, 
without  any  breach  on  either  side  against 
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clause  upon  the  contract  of  marriage  would  be  confined  to  pre- 
venting  a  divorce  at  the  will  of  one  party,  against  the  will  of 
the  other  party,  and  for  no  cause.  It  should  be  added,  that  there 
is,  at  least,  one  judicial  decision ;  that  marriage  is  not  only  a 
contract,  but  much  more  than  a  contract,  and  so  much  more 
xha!t  it  is  not  to  be  considered  as  within  the  scope  or  intention 
of  the  clause  of  the  constitution,  (b) 


(he  wishes  of  the  parties,  and  without  any 
judicial  inquiry  to  ascertain  a  breach,  I 
certainly  am  not  prepared  to  admit  such 
a  power,  or  that  its  exercise  would  not 
intrench  upon  the  prohibition  of  the  con- 
stitution. If,  under  the  faith  of  existing 
laws,  a  contract  of  marriage  be  duly  sol- 
emnized, or  a  marriage  settlement  be 
made  (and  marriage  is  always  in  law  a 
valuable  consideration  for  a  contract),  it 
is  not  easy  to  perceive  why  a  dissolution 
of  its  obligations,  without  any  default  or 
assent  of  the  parties,  may  not  as  well  fall 
within  the  prohibitions,  as  any  other  con- 
tract for  a  valuable  consideration.  A 
msin  has  quite  as  good  a  right  to  his  wife 
as  to  the  property  acquired  under  a  mar- 
riage contract.  He  has  a  legal  right  to 
her  society  and  her  fortune  ;  and  to  divert 
such  right  without  his  default,  and  against 
his  will,  would  be  as  flagrant  a  violation 
of  the  principles  of  justice,  as  the  confisca- 
tion of  his  own  estates.  I  leave  this  case, 
however,  to  be  settled  when  it  shall  arise. 
I  have  gone  into  it,  because  it  was  urged 
with  great  earnestness  upon  us,  and  re- 
quired a  reply.  It  is  sufficient  now  to 
say,  that  as  at  present  advised,  the  argu- 
ment derived  from  this  source  does  not 
impress  ray  mind  with  any  new  and  insur- 
mountable difficulty.  The  dicta  of  Story, 
J.,  are  ratified  in  Ponder  v.  Graham,  4 
Fla.  23.  In  Holmes  f .  Holmes,  4  Barb. 
295,  it  was  held,  that,  as  respects  prop- 
erty, the  contract  of  marriage  must  stand 
upon  the  same  footing  as  other  contracts, 
and  that  where  the  husband,  by  virtue  of 
the  marriage  relation  eras  incident  thereto, 
becomes  entitled  to  the  property  of  the 
wife,  a  law  passed  subsequent  to  their 
marriage,  and  vesting  her  property  solely 
in  herself,  as  her  *wn  sole  and  separate 
property,  is  void,  as  impairing  the  obliga- 
tion of  a  contract. 

(6)  Maguire  v.  Magnire,  7  Dana,  18.3, 
184.  Per  Robertson,  C.  J.:  "Marriage, 
though  in  one  sense  a  contract,  because, 
being  both  stipulatory  and  consensual,  it 
cannot  he  valid  without  the  spontaneous 
eoncurrence  of  'wo  competent  miuds,  is 


nevertheless,  sui  generis,  and  unlike  ordi- 
nary or  commercial  contracts,  is  pitblici 
juris,  because  it  establishes  fundamental 
and  most  important  domestic  relations. 
And,  therefore,  as  every  well  organized 
society  is  essentially  interested  in  the  ex- 
istence and  harmony  and  decorum  of  all 
its  social  relations,  marriage,  the  most 
elementary  and  useful  of  them  all,  is  reg- 
ulated and  controlled  by  the  sovereign 
power  of  the  State,  and  cannot,  like  mere 
contracts,  be  dissolved  by  the  mutual  con- 
sent only  of  the  contracting  parties,  but 
may  be  abrogated  by  the  sovereign  will, 
either  with  or  without  the  consent  of  both 
parties,  whenever  the  public  good,  or  jus- 
tice to  both  or  either  of  the  parties,  will 
be  thereby  subserved.  Such  a  remedial 
and  conservative  power  is  inherent  in 
every  independent  nation,  and  cannot  be 
surrendered  or  subjected  to  political  re- 
straint or  foreign  control,  consistently 
with  the  public  welfare.  And,  therefore, 
marriage  being  much  more  than  a  con- 
tract, and  depending  essentially  on  the 
sovereign  will,  is  not,  as  we  presume,  em- 
braced by  the  constitutional  interdiction 
of  legislative  acts  impairing  the  obligation 
of  contracts.  The  obligation  is  created 
by  the  public  law,  subject  to  the  public 
will,  and  not  to  that  of  the  parties.  So 
far  as  a  dissolution  of  a  marriage,  by  pub- 
lic authority,  may  be  for  the  public  good, 
it  may  be  the  exercise  of  a  legislative 
function ;  but  so  far  as  it  may  be  for  the 
benefit  of  one  of  the  parties,  in  conse- 
quence of  a  breach  of  a  contract  by  the 
other,  it  is  undoubtedly  judicial."  In 
White  V.  White,  5  Barb.  474,  Mason,  J., 
held,  that  marriage  is  not  a  contract,  in 
the  common  law  or  popular  sense  of  the 
term,  and  that  the  relation  of  husband 
and  wife  is  not  within  the  prohibition  of 
the  constitution  respecting  contracts,  and 
came  to  a  conclusion  adverse  to  that  inti- 
mated by  Story,  J.,  in  Dartmouth  College 
V.  Woodward.  In  Londonderry  v.  Ches- 
ter, 2  N.  H.  268,  per  Woodbury,  J.,  mar- 
riage was  held  to  be  a  mere  civil  contract, 
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SECTION     V. 

OE   THE  RELATIOlf   OF   THIS   CLAUSE   TO   BANKRUPTCY   AND 
INSOLVENCY. 


This  subject  has  abeady  been  considered,  to  some  extent,  in 
the  preceding  chapter.  We  add,  that  the  languag*?  of  this 
clause  is  exceedingly  general.  It  comprehends  all  contracts; 
and  whatever  may  have  been  in  the  minds  of  the  ftamers  of 
the  constitution  (c)  —  and  arguments  have  been  strongly  urged 
on  this  ground,  to  limit  the  operation  of  this  clause  —  it  is  now 
quite  settled  that  the  clause  is  to  be  construed  by  itself,  so  far, 
at  least,  that  there  is  no  contract  which  a  •  State  law  can  affect, 
which  is  not  within  the  prohibition.  Hence  a  contract  between 
two  States  is  a  contract  in  this  sense  and  for  this  purpose,  (d) 


(c)  Dartmouth  College  v.  'Woodward, 
4  Wlie:it.  518,  644,  per  Marshalt,  C.  J.: 
"It  is  more  th.m  possible,  that  the  pres- 
ervation of  rights  of  this  description  was 
not  particularly  in  the  view  of  the  framers 
of  the  constitution,  when  the  clause  under 
consideration  was  introduced  into  that  in- 
strument. It  is  probable  that  interferen- 
ces of  more  frequent  occurrence,  to  which 
the  temptation  was  stronger,  and  of  which 
the  miscliief  was  more  extensive,  consti- 
tuted the  great  motive  for  imposing  this 
restriction  on  the  State  legislatures.  But 
altliougli  a  particular  and  a  rare  case  may 
not,  in  itself,  bo  of  sufficient  magnitude  to 
induce  a  rule,  yet  it  must  be  governed  by 
the  rule  when  established,  unless  some 
plain  and  strong  reason  for  excluding  it 
can  be  given.  It  is  not  enough  to  say, 
that  this  particular  case  was  not  in  the 
mind  of  the  convention,  when  the  article 
was  framed,  nor  of  the  American  people 
when  it  was  adopted.  It  is  necessary  to 
go  further,  and  to  say,  that  liad  this  par- 
ticular been  suggested,  the  language  would 
have  been  so  varied  as  to  exclude  it,  or  it 
would  have  been  made  a  special  excep- 
tion. The  case  being  within  the  words  of 
the  rule,  must  be  within  its  operation  like- 
wise, unless  there  be  something  in  the 
literal  construction  so  obviously  absurd, 
or  mischievous,  or  repugnant  to  the  gen- 


eral spirit  of  the  instrument,  as  to  justify 
those  who  expound  the  constitution  in 
making  it  au  exception.'' 

(rf)  Green  ;;.  Biddle,  8  Wheat.  1  ;  Haw- 
kins V,  Barney,  5  Pet.  457.  A  contract  of 
a  State  with  an  individual,  whether  it 
assumes  the  form  of  a  grant  or  not,  is  a 
contract  \\'ithin  the  prohibition  of  the  con- 
stitution. New  Jersey  I'.  Wilson,  7  Cranch, 
164  ;  Fletcher  v.  Peck,  6  id.  87.  Marshall, 
C.  J. :  "  When,  then,  a  law  is  in  its  nature 
a  contract ;  when  absolute  rights  have 
vested  under  the  contract ;  a  repeal  of  the 
law  cannot  divest  those  rights;  and  the 
act  of  annulling  them,  if  legitimate,  is  ren- 
dered so  by  a  power  applicable  to  the  case 
of  every  individual  in  the  community." 
Winter  v.  Jones,  10  6a.  190;  Adams  v. 
Hackett,  7  Foster,  294  ;  Providence  Bank 
V.  Billings,  4  Pet.  560.  In  Woodruff  v. 
Trapnall,  10  How.  190,  the  State  of  Ar- 
kansas chartered  a  bank  of  which  it  owned 
all  the  stock,  and  provided  in  the  chartei 
that  the  bills  of  the  bank  should  be  re- 
ceived in  payment  of  debts  due  the  State ; 
it  was  held,  that  a  contract  subsisted  be- 
tween the  State  and  the  holders  of  tha 
notes,  and  that  a  repeal  of  that  provision 
could  not  affect  notes  in  circulation  at  ths 
time  of  the  repeal,  with  which  the  holdei 
might  discharge  any  debt  due  from  him  t« 
the  State. 
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This  clause  leaves  no  room  for  any  question  as  to  the  degree 
in  which  the  obligation  of  a  contract  is  impaired,  in  order  to 
come  within  the  prohibition.  Any  change  which  bears  injuri- 
ously upon  the  obligation,  is  fatal,  and  avoids  the  law  which 
makes  this  change. 

The  constitution  gives  to  Congress  the  power  of  making  a 
bankrupt  law.  But  it  seems  to  be  settled  that  this  power  is 
not  exclusive ;  because  the  several  States  may  also  make  dis- 
tinct bankrupt  laws,  each  State  for  itself,  (e)  In  fact,  however, 
no  State  has  enacted  a  bankruptcy  law  under  that  name  ;  but 
aU,  or  nearly  all,  have  insolvent  laws,  or  at  least  laws  making 
provision  of  some  sort  of  cases  of  insolvency;  and  some  of 
these  insolvent  laws  seem  to  contain  all  the  elements  and 
characteristics  which  should  entitle  them  to  the  name  of  bank- 
rupt laws.  (/)  But,  on  the  one  hand,  our  several  States  are  dis- 
tinct and  independent  sovereignties,  and  in  some  respects  for- 
eign to  each  other.  Yet,  on  the  other,  the  intercourse  between 
the  citizens  of  the  several  States,  and  the  intimacy  of  their 
social  and  business  relations,  is  as  close  and  constant  as  be- 
tween fellow-citizens  of  the  same  government  or  the  same 
city.  From  this  circumstance  there  arises  one  very  great  dif- 
ficulty in  regard  to  the  operation  of  these  insolvent  laws ;  and 
this  is  much  increased  when  it  is  comphcated  with  those  which 
spring  from  the  application  of  this  prohibitory  clause  of  the 
constitution.  And  such  has  been  the  singular  character  of  the 
adjudication  upon  this  subject;  the  same  courts  presenting,  in 
different  cases,  very  different  views  of  the  same  question ;  few 
of  them  of  leading  importance  being  decided  with  unanimity ; 
and  in  some  instances,  different  judges  being  led  to  identical 
conclusions  by  reasons  which  seem  to  be  antagonistic  ;  that  we 

(e)  Sturses  v.  Crowninshield,  4  Wheat,  nating  with  any  accuracy  between  insol- 

122-    0"den   v.    Saunders,    12   id.   213;  vent  and  Ijankrupt  hiws,  sliould  lead  to  the 

Blanchard  <;.  Kussell,  13  Mass.  1.     Con-  opinion  that  a  banlirupt  law  may  contain 

tra  Golden!;.  Prince,  3  Wash.  C.  C.  313.  those    regulations   which    are    generally 

(V)  There  seems  to  be  no  distinction  found  in  insolvent  laws;  and  that  an  in- 

twcen  a  bankrupt  and  an  insolvent  law,  solvent  law  may  contain  those  which  are 


between  a  bankrupt  and  an  in 

80  far  as  the  interpretation  of  tt 

of  the  constitution  is  concerne 

V.   Crowninshield,  4  Wheat. 

thall,    C.  J. :  "  The  difficulty  of  discrimi- 


80  far  as  the  interpretation  of  this  provision  common  to  a  bankrupt  law.  Both  ot 
of  the  constitution  is  concerned.  Sturges  these  subjects  have  been  considered  in  tli3 
V    Crowninshield,  4  Wheat.   122.     Mar-    preceding  chapter. 
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are  hardly  prepared  to  say  that  any  one  of  these  questions  is  as 
yet  finally  and  positively  settled. 

Thus,  the  distinction  is  taken  between  the  obligation  and  the 
remedy,  both  in  the  courts  of  the  United  States,  ana  in  those 
of  the  States.  But,  as  we  have  remarked  in  the  preceding 
chapter,  in  which  this  topic  has  been  somewhat  considered, 
we  can  hardly  say  what  it  means.  If  applied  only  to  impris- 
onment of  the  person,  there  is  at  least  no  difficulty  in  under- 
standing it ;  and  then  we  begin  with  saying  that  a  State  may 
pass  a  valid  act  lessening  or  abolishing  imprisonment  for  a 
debt  contracted  before  the  act ;  (g")  and  from  this  we  may  go 
on  to  sustain  an  insolvent  law,  which  provides  that  there  shaU 
be  no  arrest  of  the  person  (for,  if  no  imprisonment,  it  would  be 
absurd  to  arrest),  for  any  debt  of  one  who  comes  under  the  pro- 
tection of  the  law.  This  would  suggest,  as  the  next  question, 
whether  every  thing  of  process  as  weU  as  imprisonment,  comes 
under  the  head  of  remedy,  and  not  of  obligation.  It  is  not  easy 
to  draw,  on  principle,  a  distinct  and  unquestionable  Kne  here. 
Imprisonment  is  the  last  and  most  effectual  remedy;  but  it  is 
only  the  last  of  many  successive  steps,  which  are  linked 
together  in  unbroken  series.  The  first  step  may  be  arrest  of 
the  person,  or  attachment  of  the  goods,  or  only  the  summons  or 
a  command  to  pay  the  debt,  like  the  old  original  writ.  What- 
ever it  may  be,  it  is  not  easy  to  see  why  it  is  not  of  the  same 
nature,  and  under  the  same  category,  as  the  last  step  to  which 
it  leads.  In  other  words,  is  not  all  resort  to  law  used  for  the 
purpose  of  obtaining  the  remedies  of  the  law ;  and  are  not 
civil  processes  parts  of  these  remedies,  differing  only  as  they 
belong  to  different  stages  of  the  process,  and  to  different  degrees 
in  the  recusancy  .of  the  debtor  ?  If  so,  every  State  has  perfect 
power  over  all  its  processes ;  and,  therefore,  it  may  provide,  as 
to  any  debt,  that  no  process  shall  ever  after  issue,  by  which 
any  thing  of  compulsion  shaU  be  exerted  upon  the  debtor,  and 
it  shall  be  left  entirely  to  his  own  discretion  and  pleasure  as  to 

(.9)  Sturgos  V.  Crowninshield,  4  Wheat.  Chip.  257  ;   Fisher   v.   Laclcy,  6   Blackf. 

122;  Mason  v.  Haile,  12  id.  370;  Beers  373;  Woodfin  v.  Hooper,  4  Humpli.  13; 

V.  Horton,  9  Pet.  359  ;   Gray  v.  Munroe,  Bronson  n.  Newberry,  2  Doug.  38. 
1  McLean,  528 ;  Star-  v.  Robinson,  ID. 
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the  payment  of  the  debt;  and  this  law  is  protected  by  this  view 
of  the  constitution  of  the  United  States,  because  it  does  not 
impair  tb-3  obligation  of  that  debt.  It  is  at  least  equally  difficult 
to  deny,  that  the  courts  have  made,  and  perhaps  established, 
this  distinction  between  the  remedy  and  the  obligation,  or  to 
avoid  these  conclusions,  as  logical  if  not  legal.  But  a  dis- 
tinction is  taken  here,  and  on  so  much  authority,  that  it  may 
be  regarded  as  estabhshed.  It  is,  that  while  exemption  from 
arrest,  or  from  imprisonment,  affects  only  remedy,  an  exemp- 
tion of  the  property  from  attachment,  or  a  subjection  of  it  to  a 
stay-law,  or  appraisement  law,  impairs  the  obligation  of  the 
contract.  And  such  a  statute  can  be  enforced  only  as  to  con- 
tracts made  subsequently  to  the  law.  (h)     At  the  same  time, 


{h)  There  has  of  late  been  a  tendency, 
in  the  courts  of  the  United  States,  to  ren- 
der the  distinction  between  the  obligation 
and  the  remedy  to  a  great  extent  inopera- 
tive, by  regarding  tlie  remedy  to  be  so  con- 
nected with  the  obMgation,  as  in  many 
respects  to  be  a  part  of  it,  and  holding 
nnconstitutional  such  legislation  on  rem- 
udies  existing  at  the  time  the  contract 
was  made,  as,  by  a  change  of  the  remedy, 
takes  away  or  materially  impairs  the 
creditor's  rights.  Bronson  v.  Kinzie,  I 
How.  311.  See  Green  (•.  Biddle,  8  Wheat. 
1,  75.  Thus,  a  law  of  the  State  of  Illi- 
nois, providing  that  a  sale  sliall  not  be 
made  of  property  levied  on  under  an  ex- 
ecution, unless  it  would  bring  two-thirds 
if  its  valuation  according  to  the  appraise- 
ment of  three  householders,  was  held,  as 
regards  contracts  made  prior  to  its  pas- 
sage, unconstitutional.  McCracken  ;;. 
Hayward,  2  How.  608,  612.  Per  Bald- 
win, 3.  :  "  In  placing  the  obligation  of 
contracts  under  the  protection  of  the  con- 
stitution, its  framers  looked  to  the  essen- 
tials of  the  contract,  more  than  to  the 
forms  and  modes  of  proceeding  by  which 
it  was  to  be  carried  into  execution ;  annul- 
ling all  State  legislation  which  impaired 
the  obligation,  it  was  left  to  the  States  to 
prescribe  and  shape  the  remedy  to  enforce 
it.  The  obligation  of  a  contract  consists 
in  its  binding  force  on  the  party  who 
makes  it.  This  depends  on  the  laws  in 
existence  when  it  is  made  ;  these  are  nec- 
essarily referred  to  in  all  contracts,  and 
forming  a  part  of  them  as  the  measure  of 
the  obligation  to  perform  tlicm  by  tlie  one 
party,  and  the  right  acquired  by  the  other. 


There  can  be  no  other  standard  by  which 
to  ascertain  the  extent  of  either,  than  that 
which  the  terms  of  the  contract  indicate, 
according  to  their  settled  legal  meaning ; 
when  it  becomes  consummated,  the  law 
defines  the  duty  and  the  right,  comijels 
one  party  to  perform  the  thing  contracted 
for,  and  gives  tlie  other  the  right  to  en- 
force the  performance  by  the  remedies 
then  in  force.  If  any  subsequent  law 
affect  to  diminish  the  duty,  or  impair  the 
right,  it  necessarily  bears  on  tlie  obligation 
of  the  contract,  in  favor  of  one  p;irty,  to 
the  injury  of  the  other ;  hence  any  layv 
which  in  its  operation  amounts  to  a  denial 
or  obstruction  of  the  rights  accruing  by  a 
contract,  though  professing  to  act  un!y  on 
the  remedy,  is  directly  obnoxious  to  tho 
prohibition  of  the  constitution."  And 
again,  613,  614  :  "  The  obligation  of  the 
contract  between  the  parties  in  this  case, 
was  to  perform  the  promises  and  under- 
takings contained  therein ;  the  right  of 
the  plaintiff  was  to  damages  for  the  breach 
thereof,  to  bring  suit  and  obtain  a  judg- 
ment, to  take  out  and  ijrosecutc  an  exe- 
cution against  the  defendant,  till  the  judg- 
ment was  satisfied,  pursuant  to  the  exist- 
ing laws  of  Illinois.  These  laws,  giving 
these  rights,  were  as  perfectly  binding  on 
the  defendant,  and  as  much  a  part  of  the 
contract,  as  if  they  had  been  set  fortli  in 
its  stipulations  in  the  very  words  of  the 
law  relating  to  judgments  and  executions. 
If  the  defendant  has  made  such  an  agree- 
ment as  to  authorize  a  sale  of  his  property 
which  shonid  be  levied  on  by  the  sherift', 
for  such  price  as  should  be  bid  for  it  at  a 
fau:  public   sale,  on  reasonable  notice,  it 
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however,  it  is  admitted  that  a  State  may  make  partial  exemp- 
tions of  property,  as  of  furniture,  food,  apparel,  or  even  a  home- 
stead, (i) 

It  is  to  be  observed,  that,  as  to  the  remedy,  there  can  be  no  dif- 
ference between  a  debt  existing  before,  and  one  contracted  after 
the  law  is  made.  There  may  be  a  diiference  as  to  the  propriety 
or  expediency  of  the  law,  but  none  as  to  the  right  of  the  State 
to  pass  the  law  ;  for  this  right  is  perfect,  except  so  far  as  it  is 
controlled  by  this  clause  in  the  constitution.  And  on  this 
ground  it  has  been  held,  that  nothing  in  the  constitution  of  the 
United  States  prevented  a  State  from  passing  a  valid  law  to 
divest  rights  which  had  been  vested  by  law  in  an  individual, 
because  this  was  not  a  contract.  (7)  And  it  has  been  decided 
in  Connecticut,  that  a  State  law  making  valid  a  void  contract, 
does  not  impair  the  obligation  of  a  contract  within  the  intent 
of  the  constitution  of  the  United  States,  {k) 

We  have,  therefore,  to  inquire  which  of  these  insolvent  laws 


would  hare  conferred  a  right  on  the 
plaintiff,  which  the  constitution  made  in- 
violalile  ;  and  it  can  make  no  difference 
whether  such  right  is  conferred  hy  the 
terms  or  law  of  the  contract.  Any  subse- 
quent law  which  dcnie•^,  obstructs,  or 
im]iiiir3  this  right,  by  superadding  a  con- 
dition that  there  sliall  he  no  sale  for  any 
Bum  less  than  the  value  of  the  property 
levied  on,  to  lie  ascertained  by  ajipraise- 
ment,  or  anv  otiier  mode  of  valuation  than 
a  public  sale,  atli^cts  the  obligation  of  the 
contract,  as  much  in  tlie  one  case  as  tlie 
other,  for  it  ran  l)e  enforced  only  by  a  sale 
of  the  defendant's  property,  and  the  pre- 
vention of  siH'ii  sale  is  the  di'tiial  of  u 
riolit.  The  same  ]><iwcr  in  a  State  legis- 
lature may  he  cairicd  to  any  extent,  if  it 
exists  at  all;  it  may  prohibit  a  sale  for 
less  than  the  whole  apprai>ed  vahic,  or  for 
three-fourths,  or  nine-tenths,  as  well  as  for 
two-thirds  ;  for  if  the  power  can  be  exer- 
cised to  any  extent,  its  exercise  must  be  a 
matter  ot  uncontioUable  dis<a'ction,  in 
passing  laws  relating  to  the  remedy,  which 
are  regardless  of  the  effect  on  the  right  of 
the  plaintiff.  These  cases  have  been  the 
subject  of  much  comment  in  the  State 
courts.''  See  cases  cited  in  the  next 
note. 

(>1  It  has  lately  been  held  in  New  York 
overruling  Quackenbush  v.  Danks,  1 
Denio,  128,  3  id.  594,  1  Corast.  129),  that 


a  law  exempting  property  of  the  debtor 
from  execution,  which  was  liable  to  exe- 
cution when  the  debt  was  contracted, 
merely  modifies  the  remedy  for  enforcing 
contracts,  and  does  not  destroy  or  sub- 
stantially modify  its  efficiency,  and  is 
therefore  constitutional.  Morse  v.  Gould, 
1  Kern.  281.  So  it  is  held  in  Michigan, 
that  property  may  be  exeni|ited  from  exe- 
cution for  debts  contracted  before  the  law 
of  exemption  was  enacted.  Rockwell  v. 
Hubbell,  2  Doug.  197.  See  Bronson  v. 
Newberry,  2  id.  .38;  Evans  w.  Montgom- 
ery, 4  Watts  &  S.  218;  Bumgardner  v. 
The  Circuit  Court,  4  iNIo.  50  ;  Tarpley  v. 
Hamer,  9  Smcdes  &  i\I.  310. 

(.7)  Calder  v.  Bull,  3  Dall.  386;  Sat- 
tcrlee  c.  Mathcwson,  2  Pet.  412;  Wat- 
son V.  Mercer,  8  id.  89  ;  Charles  River 
Bridge  v.  Warren  Bridge,  1 1  Pet.  540, 
549  ;  Baltimore  and  Susrjuehann.ah  R.  E. 
Co.  V.  Nesbit,  10  How.  395;  White  c 
White,  5  Barb.  474  ;  Baugher  v.  Nelson, 
9  Gill,  299.  So  in  Wilson  v.  Hardesty,  1 
Md.  Ch.  66,  it  was  held,  that  a  law  which 
limited  the  defence  to  a  usurious  contract 
to  the  excessive  interest,  was  valid,  al- 
though at  the  time  the  contract  was  mtida 
there  was  a  law  declaring  such  a  contract 
absolutely  void. 

(/,)  Welch  V.  Wordsworth,  30  Conn. 
149. 
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affect  only  the  remedy,  and  which  go  further  and  discharge  the 
debt.  It  may  be  found  that  most  are  in  the  nature,  or  use  the 
language,  of  a  cessio  bonorum,  leaving  the  debt  stUl  existing ; 
some,  however,  discharge  it  altogether.  And  perhaps  it  may  be 
gathered  from  the  adjudications,  up  to  this  time,  that  an  insol- 
venb  law  of  a  State,  which  discharges  the  debt,  is  valid  only  as 
it  refers  to  contracts  made  after  the  law  was  passed ;  and  that 
if  an  insolvent  law  makes  no  distinction  in  this  respect,  it 
would  be  construed  as  intended  only  to  apply  to  subsequent 
debts,  and  therefore  as  valid ;  but  if  it  purports  expressly  to  dis- 
charge existing  and  antecedent  debts,  it  is  for  this  reason  void, 
and  of  no  effect  whatever,  (l)  And  if  it  does  not  discharge  the 
debt,  but  only  exempts  the  person  from  imprisonment,  if  he 
surrenders  aU  his  property  for  aU  his  debts,  this  is  valid,  because 
it  affects  only  the  remedy  ;  and  it  would  seem  to  be  valid  equally 
whether  it  applies  to  all  existing  debts  or  only  to  subsequent 
debts,  (m)  On  the  other  hand,  if  it  not  only  exempts  the  person 
from  imprisonment,  but  also  the  property  from  attachment  on 
mesne  process  and  on  execution,  this  would  be  held  void  as 
against  the  constitution,  because  it  impaired  the  obligation  of 
the  contract.  But  as  we  have  already  intimated,  we  say  this 
on  authority,  without  undertaking  either  to  maintain  or  to  de- 
fine this  distinction,  on  reason  or  on  principle,  any  further  than 
to  remark,  that  a  doctrine  which  would  go  far  to  reconcile  the 
cases,  and  which  may  have  a  practical  value,  though  not  much 
logical  precision,  would  be  this :  legislation  on  the  remedies  of 
prior  contracts  would  be  constitutional,  provided  its  modifica- 
tion of  these  remedies  still  leaves  substantial  and  efiicient 
means  of  enforcing  them,  (w) 

From  our  statements  on  this  subject  in  the  preceding  chapter, 
and  the  authorities  there  cited,  it  will  be  inferred,  that  a  State 
insolvent  law  operates  in  favor  of  its  citizens  who  are  insolvent 

(I)  Sturges  V.  Crowninshiold,  4  WTieat.  v.  Cook,  9  Conn.  3U ;  Smith  v.  Parsons, 

122:  M'MiUani).  M'Ncill,4id.  209;  Og-  1  Ohio,  107. 

den   <;.    Saunders,  12   id.  213;  Boyle  v.         (m)  See  cases  cited  a«(c  note  (s 
Zacharie    6  Pet.  348;  Planters   Bank  v.         {n)  Sturges  t>,  Crowninshield,  4  VVheat. 

Sharp   6'  How  328 ;   Mather  v.  Bush,  16  122  ;  James  ..  StuU,  9  Barb.  482  ;   Bruce 

Johns'  233  ;  Hicks  v.  Hotchkiss,  7  Johns,  v.  Schuyler,  4  Oilman,  221    22r ;  Stock- 

Ch.  297;  Blanchard  v.  Russell,  13  Mass.  ing  .;.  Hunt,  3   P™'°.  2'+:  Howard   v. 

1  •  Kimberly  v.  Ely,  6  Pick.  440;  Norton  Kentucky  &  Louisville  M.  lus.  Co.  13  B. 

'  Mon.  28a. 
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—  whether  as  to  remedy  or  as  to  obligation  —  only  as  to  other 
citizens  of  the  same  State  ;  (o)  and  not  against  citizens  of  other 
States,  who  have  not  assented  to  the  relief  or  discharge  of  the 
debtor,  expressly  or  by  some  equivalent  act,  as  becoming  a  party 
to  the  process  against  him  under  the  law,  taking  a  dividend, 
and  the  like,  (p)  Such  has  been  the  ruling  of  the  courts  of  the 
United  States.  But  in  Massachusetts  it  has  been  held,  that  a 
certificate  of  discharge  under  the  insolvent  laws  of  that  State, 
is  a  bar  to  an  action  on  a  contract  made  with  a  citizen  of 
another  State,  although  the  latter  has  not  proved  his  claim 
under  these  laws,  if  the  contract  was  by  its  express  terms  to  be 
performed  in  that  State,  (q)  This  distinction  has,  however, 
been  repudiated  in  New  York,  Maryland,  Connecticut,  and 
Maine,  and  in  the  United  States  Circuit  Court  for  the  first 
Circuit,  (r) 


SECTION    VI. 

OP   THE  MEANING   OP   THE    WOED  "OBLIGATION"    IN   THIS    CLAUSE. 

A  question,  not  the  same  with  those  we  have  considered,  yet 
closely  akin  to  them,  has  been  much  discussed.     It  is,  what 

(o)  M'Millan  v.  M'Neill,  4  Wheat.  209  ;  to  a  subsequent  action  on  the  debt  in  that 
Ogden  V.  Saunders,  12  id.  213  ;  Cook  c.  State,  whether  the  debtor  proved  his  debt 
Moffat,  5  How.  295 ;  Van  Kcimsdyk  v.  under  the  English  commission  of  bank- 
Kane,  1  Gallis.  371  ;    Hinkley  v.  Marean,  ruptcy  or  not. 

3  IMason,  88  ;  Baker  w.  Wheaton,  5  Mass.         (p)  Clay  v.  Smith,  3   Pet.  411.     But 

509  ;  Watson  v.  Bourne,  10  id.  337  ;  Brad-  see  as  to  assent,  Kimberly  v.  Ely,  6  Pick, 

ford  V.  Earrand,  13  id.  18;   Walsh  i'.  Far-  440;  Agncw  v.  Pl.att,  15  id.  417. 
rand,  id.  19;  Hicks  y.  Hotchkiss,  7  Johns.         (g)   Scribner  «.  Fisher,  2  Gray,  43,  ilirf- 

Ch.   297;  Norton  v.  Cook,  9  Conn.  314.  calj,   J.,  dissenting.     This   case   was   af- 

But  a  discharge  by  the  bankrupt  law  of  a  firmed  in  Burrall  v.  Rice,  5  Gray,  539 

State  within  which  the  contract  was  made,  Capron  v.  Jolinson,  id.  note.     This  excep- 

and   of  which   the   debtor  was   a  citizen  tion  to  the  general  rule,  however,  only  ap- 

when  it  was  made,  is  a  good  bar  to  an  ac-  plies  when  the  contract  is  expressly  made 

tion  brought  in  another  State.    Blanchard  payable  in  the   State  under  the  laws  of 

y.  Russell,  13  Mass.  1.     So  also,  where  the  which  the  defendant  claims  a  discharge, 

discharge  was  granted  in  a  State  where  Dinsmorev.  Bradley,  5  Gray, 487;  Hough- 

the  contract  was  made  between   the  citi-  ton  i:  Maynard,  5  Gray,  552. 
zens   of  that   State,  and   the  action  was         (r)  Donnelly  v.  Corbett,  3  Seld.  500 

brought  in  another  State.     Pugh  v.  Bus-  Poe   v.   Duck,    5    Md.    1  ;   Anderson   «, 

sell,  2  Blackf.  366.     See  May  u.  Breed,  Wheeler,  25  Conn.  613;  Felch  ti.  Bugbee, 

7  Cush.  15  ;  where  it  was  held,  that  a  dis-  9  Amev.  Law.  Reg.  104  ;  Dcmeritt  v.  Ex- 

charge  under  the  English  bankrupt  law,  cliange  Bank,  U.  S.  C.  C,  Mass.,  1857 

of  a  merchant  residing  in  England,  from  a  20  Law  Reporter,  606 ;  Hale  v.  Baldwin 

debt  to  a  citizen  of  Massachusetts,  con-  U.  S.  C.  C,  Mass.,  1661,  24   Law  Rep, 

tracted  and  payable  in  England,  is  a  bar  270. 
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does  the  term  "  obligation  "  in  this  clause,  include  ?  The  im 
portance  of  the  question  rests  mainly  on  the  distinction  which 
has  been  drawn  between  the  laws  of  a  State  which  were  in 
force  at  the  time  the  contract  was  made,  and  those  which  are 
subsequently  enacted.  The  latter  may  certainly  impair  this 
"  obligation,"  while  the  former,  as  it  is  contended,  certainly 
cannot,  because  aU  existing  laws  enter  into  contracts  made 
under  them,  and  define  and  determine  that  contract.  Upon 
this  principle,  the  insolvent  laws  of  a  State,  which  on  certain 
terms  discharged  aU  remedies  on  contracts  made  after  its  pas- 
sage, between  the  citizens  of  the  State,  have  been  held  to  be 
constitutional.  Those  who  hold  to  the  distinction  maintain, 
that  the  "  obligation  "  of  the  contract  consists  in  the  municipal 
law  existing  at  the  time  the  contract  is  made,  (s)  or  perhaps  in 
a  combination  of  the  moral,  natural,  and  municipal  law,  (t) 


(s)  "A  contract  is  an  agreement  in 
whicli  a  party  undertakes  to  do  or  not  to 
do  a  particular  thing.  The  law  binds 
him  to  perform  his  undertaking,  and  this 
is,  of  course,  the  obligation  of  his  contract." 
Sturges  V.  Crowninshield,  4  Wheat.  122. 
Marshall,  C.  J. ;  "  What  is  it,  then,  which 
constitutes  the  obligation  of  a  contract  1 
The  answer  is  given  by  the  chief  justice. 
in  the  case  of  Sturges  v.  Crowninshield, 
to  which  I  readily  assent  now,  as  I  did 
then ;  it  is  the  law  which  binds  the  parties 
to  perform  their  agreement.  The  law, 
then,  which  has  this  binding  obligation, 
must  govern  and  control  the  contract,  in 
every  shape  in  which  it  is  intended  to  bear 
upon  it,  whether  it  affects  its  validity, 
construction,  or  discharge.  It  is,  then, 
the  municipal  law  of  the  State,  whether 
that  be  written  or  unwritten,  which  is  em- 
phatically the  law  of  tiie  contract  made 
within  the  State,  and  must  govern  it 
throughout,  wherever  its  performance  is 
sought  to  be  enforced."  Ogden  v,  Saun- 
ders, 12  Wlieat.  257,  259,  per  Washington, 
J.,  Thompson,  J.,  p.  302,  citing  the  extract 
from  Sturges  v.  Crowninshield,  said ; 
"  That  is,  as  I  understand  it,  the  law  of 
the  contract  forms  its  obligation  ;  and  if  so, 
the  contract  is  fulfilled  and  its  obligation 
discharged,  by  complying  with  whatever 
the  existing  law  required  in  relation  to 
such  contract ;  and  it  would  seem  to  me 
to  follow,  that  if  the  law,  looking  to  the 
contingency  of  the  debtor's  becoming  un- 
able to  pay  the  whole  debt,  should  pro- 


vide for  his  discharge  on  payment  of  a 
part,  this  would  enter  into  the  law  of  the 
contract,  and  the  obligation  to  pay  would, 
of  course,  be  subject  to  such  contingency." 
And  per  Trimble,  J.,  p.  3 1 8  :  "  From  these 
authorities,  and  many  more  might  bo 
cited,  it  may  be  fairly  concluded,  that  the 
obligation  of  the  contract  consists  in  the 
pomer  and  efficacy  of  the  law  which  applies 
to  and  enforces  performance  of  the  con- 
tracts, or  the  payment  of  an  equivalent 
for  non-performance.  The  obligation  does 
not  inhere  and  subsist  in  tlie  contract  it- 
self, propria  vigore,  but  in  the  law  applica- 
ble to  the  contract.  This  is  the  sense,  I 
think,  in  which  the  constitution  uses  the 
term  obligation."  In  Johnson  v.  Higgins, 
3  Met.  (Ky.),  566,  it  is  laid  down  as  the 
settled  law  of  Kentucky,  that,  "  the  legal 
obligation  of  a  contract  consists  in  the 
remedy  given  by  law  to  enforce  its  per- 
formance, or  to  make  compensation  for  the 
failure  to  perform  it."  Also,  that  laws 
prescribing  the  terms  and  jurisdiction  of 
courts,  relate  not  to  the  remedy  for  en- 
forcing the  contract,  but  to  the  tribunals 
by  which  the  remedy  is  to  be  administered. 
Courts,  in  a  legal  sense,  comprise  no  part 
of  the  remedy. 

(t)  "  Right  and  obligation  are  considered 
by  all  ethical  writers  as  correlative  terms. 
Whatever  I  by  my  contract  give  another 
a  right  to  require  of  me,  I  by  that  act  lay 
myself  under  an  obligation  to  bestow. 
The  obligation  of  every  contract  will  then 
consist  of  that  right  or  power  over  my 
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while  those  who  deny  the  distinction,  insist  that  the  "obhga- 
tion  "  consists  in  the  universal  law  of  contracts,  which  is  unaf- 
fected by  municipal  law,  and  is  not  itself  conferred  or  created 
by  positive  law,  but  derived  from  the  agreement  of  the  par- 
ties, (m) 

The  question  has  also  been  raised,  whether  this  clause  of  the 
constitution  limits  or  affects  the  power  of  the  State  to  enact 
general  police  regulations  for  the  preservation  of  the  public 
health  and  morals.  Thus,  if  a  legislature  gi-ant  a  charter  to  a 
corporation  to  hold  land  for  the  purpose  of  burying  the  dead 
within  the  limits  of  a  city  ;  can  a  subsequent  legislature,  for 
the  purpose  of  preserving  the  health  of  the  city,  prohibit  all  per- 
sons from  burying  the  dead  within  the  limits  of  the  city,  and 
by  this  prohibition  render  their  former  grant  useless  and  inoper- 
ative ?  Or  can  a  legislature,  having  authorized  an  individual 
or  a  company  to  raise  a  certain  sum  of  money  by  lotteries,  or 
after  having  licensed  individuals  to  sell  spirituous  liquors  for  a 
certain  period,  afterwards,  for  the  purpose  of  preserving  the 
public  morals,  recall  such  authority  or  license,  by  a  general  law, 
prohibiting  lotteries,  or  the  sale  of  spirituous  liquors  ?  And  if 
this  can  be  where  the  grant  or  license  was  gratuitous,  can  it 
also  be  done  if  a  certain  price  or  premium  was  paid  for  it? 
While  the  authorities  are  not  uniform,  we  consider  the  prevail- 
ing adjudication  of  this  country  to  favor  the  rule,  that  such 
general  laws  are  not,  in  either  case,  within  the  purview  or  pro- 
hibition of  the  constitution,  (r)  If  nothing  is  paid  for  the 
license  or  the  authority,  the  authorities  are  quite  uniform  that  it 
may  be  taken  away  by  such  general  law.     But  where  a  fee  or 


will  or  actions,  wliich  I,  by  my  contract,  contracts.'     Tliese  words  seem  to  us  to 

confer  on  another.     And  tliat  ri^Iit  and  import    that   the    oblii^ation   is    intrinsic; 

power   will    lie    found    to    be   measured,  tliat  it  is  created  by  the  contract  itself,  not 

neither  by  moral  law  alone,  nor  univer-  that  it  is  dependent  on  the  laws  made  to 

sal  law  alone,  nor  by  tlie  laws  of  society  enforce    it."      Ogden    r.    Saunders,    12 

alone,  but  by  a  combination  of  the  three.  Wheat.  S.'jO,  353,  per  Murshall,  C.  J. 

. —  an  operation  in  wliicli  the  moral  law  is  [v)   Phalen's  case,   1    Rob.  (Va.),  713; 

explained  and  applied  by  the  law  of  na-  Plialen  v.  Virginia,  8  How.  263  ;  Hirn  v. 

ture,  and  boih  modified  and   adapted  to  The   State   of   Ohio,   1   Ohio    State,  15; 

the  exigencies  of  society  by  positive  law."  Baker  v.  Boston,  12  Pick.  194;  Vander- 

12  Wheat.  281,  per  Jb/mson,  J.  bilt  ;;.  Adams,  7  Cowen,  349;  Coates  v, 

(ill   "Contracts  have  consequently  an  The  Mayor,  &c.,  of  New  York,  id.  585; 

intrinsic  obligation.  .  .  .  No  State  shall  see  24  Am.  Jurist,  279,  280. 
'pass  any  law  impairing  the  obligation  of 
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premium  has  been  paid,  there  are  cases  which  hold  this  to  con- 
stitute a  contract  that  is  binding  on  both  parties,  (w) 

It  is  certain  that  a  State  may  pass  an  act  limiting  the  time 
within  which  existing  rights  of  action  shall  be  barred.  But  a 
reasonable  time  must  be  given  after  its  passage,  within  which 
these  rights  may  be  enforced,  (x) 

Cases  have  also  arisen  under  the  clause  of  the  constitution  of 
the  United  States,  which  relates  to  the  regulation  of  commerce 
by  Congress.  In  these  cases  the  supreme  court  appear  to  recog- 
nize the  valic^ity  of  police  regulations  or  statutes  which  indi- 
rectly affect  the  exercise  of  powers,  which,  by  the  constitution, 
belong  exclusively  to  congress,  (y)  We  do  not  refer  to  these 
questions,  however,  particularly,  as  they  do  not  seem  to  come 
within  the  scope  of  the  Law  of  Contracts. 

(w)  State  of  Missouri  v.  Hawthorn,  9  14  Me.  344;  Griffin  v.  McKenzie,  7  Ga. 
Mo.  389.  See  Freleigh  v.  The  State,  8  163 ;  West  Feliciana  R.  R.  Co.  v.  Stock- 
id.  606;  State  v.  Sterling',  id.  697;  State  ett,  13  Smedes  &  M.  395;  Butler  v.  Pal- 
V.  Phalcn,  3  Harring.  (Del.),  441.  mer,  1   Hill,  328;   Pcarce  v.  Patton,  7  B. 

(.r)  Sturges  v.  Crowninshiekl,  4  Wheat.  Mon.  162;   James  v.  StuU,  9  Barb.  482; 

122,207.     Marshall,  C.J. :  "If,  in  a  State  see  Story,  Com.  Const. '^  1379. 

where  six  years  may  be  pleaded  in  bar  to  (y)  Smith  v.  Turner,  7  How.  283,  as 

an  action  of  assumpsit,  a  law  sliould  pass  to  the  State  taxes  on  passengers.     Thur- 

declaring  that  contracts  already  in  exist-  low  v.  Massachusetts,  5  How.  504,  as  to 

ence,  not  barred  by  the  statute,  should  be  the  laws  of  Massachusetts,  of  Rhode  Is- 

construed  to  be  within  it,  there  could  be  land,  and  of  New  Hampshire,  prohibiting 

little   doubt    of   its  unconstitutionality."  the  sale  of  spirituous  liquors.     New  York 

Jackson  v.  Lamphire,  3  Pet.  290  ;   Bron-  v.  Miln,  1 1  Pet.  102,  as  to  statute  of  New 

son  V.  Kinzie,  1  How.  311;   McCracken  York  prescribing  sundry  regulations  as  to 

V.   Hayward,  2   id.  608 ;   Society,  &c.  v.  passengers  brought  to  that  State.    Cooley 

Wheeler,  2  Gallis.  141  ;    Call  v.  Hagger,  v.  The  Board  of  Wardens  of  the  Port  of 

8    Mass.   423;    Blackford    v.    Peltier,    I  Philadelphia,  12  How.  299,  as   to   State 

Blackf.  36 ;  Proprietors  of  Ken.  Purchase  Pilotage  laws. 
V.  Laboree,  2  Greenl.  293  ;  Beal  v.  Nason, 
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When  notes  are  referred  to,  the  pages  on  which  they  commence  are  gVeu. 


A. 

ABANDONMENT, 

in  insurance,  ii.  390-392. 
ABATEMENT, 

lis  pendens,  good  cause  of,  ii.  725-728. 
ACCEPTANCE, 

of  a  bill,  presentment  for,  i.  266. 

when  and  how  made,  i.  266. 
must  conform  to  the  bill,  i.  267. 
ofoflfers,  i.  480-485. 

(See  Assent,  Indorsement.) 
of  bids  at  auction  sales,  i.  479,  480. 
of  a  guaranty,  i.  450,  478  ;  ii.  12-15. 

by  the  owners  of  goods  delivered  to  a  carrier  before  reaching  their  des- 
tination, ii.  200,  201. 
required  by  the  Statute  of  Frauds,  iii.  39-44. 

rights  of  buyer,  when  after  acceptance  the  article  proves  deficient  in 
quantity  or  quality,  iii.  45-47. 
ACCEPTOR, 

(See  Indorsement,  Bills  and  Notes,  Acceptance.) 
ACCESSION, 

title  by,  ii.  134,  135. 
of  goods,  iii.  198,199. 
ACCOMMODATION  BILLS  AND  NOTES, 

acceptor  of,  has  lien  on  property  in  his  hands,  iii.  285. 
rights  and  liabilities  of  parties  to,  i.  257,  258;  iii.  285,  307,  308. 
(See  Stamps.) 
ACCORD  AND  SATISFACTION, 

with  one  joint  party  a  discharge  of  the  others,  i.  27,  30. 
definition  of,  ii.  681. 

(559) 
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ACCORD   AND   SATISFACTION— Coniinuei. 
must  be  complete  and  perfect,  ii.  681. 

when  the  acceptance  of  a  new  promise,  equivalent  to,  i!.  683. 
revival  of  the  original  cause  of  action,  when  the  new  executory  promise 

is  broken,  ii.  683. 
acceptance  of  negotiable  paper  as  a  new  promise,  effect  of,  ii.  684. 
evidence  of  simultaneous  parol  agreement  for,  admissible  to  bar  suit 

upon  written  contract,  ii.  685. 
compromises  of  mutual  claims  or  suits,  ii.  618,  685. 
when   effective  only  as  a  suspension  of  the    original  cause  of  action 
ii.  685. 
agreement  to  suspend  not  to  be  inferred  from  merely  giving  col- 
lateral security  with  power  to  sell  upon  condition,  ii.  685. 
acceptance,  as  salhtfaction,  necessary  to,  ii.  685. 

fact  of,  question  for  the  jury,  ii.  685,  n.  (r). 
must  be  beneficial  to  the  creditor,  and  have  a  consideration,  ii.  686,  687. 
when  defeated  by  the  default  of  the  debtor,  ii.  687. 
whether  release  of  equity  of  redemption  is  good  as,  ii.  687. 
literal  performance  of  the  accord  not  sufficient,  ii.  687. 
analogy  between,  and  award,  ii.  .638. 

made  by  a  third  person,  and  ratified  by  the  parties,  ii.  688. 
made  before  a  breach,  not  a  bar,  ii.  688. 
ACCOUNT, 

required  of  an  agent,  i.  88. 

of  a  partnership,  equity  governed  by  the  last  settled,  i.  203. 
ACCOUNTS, 

mutual,  effect  of  the  charge  of  a  new  item  in,  iii.  71-73. 

effect  of  striking  balance  of,  in   reviving  debt  barred  by  the 
statute  of  limitations,  111.  77. 
between  merchants  excepted  from  the  statute  of  limitations,  iii.  86-90. 
ACKNOWLEDGMENT, 

what   sufficient  to  revive   a  debt  barred  by  the  statute  of  limitations, 

iii.  63,  u.  (/),  65,  n.  (;),  67-73  ;  iii.  296. 
of  deeds,  no  stamp  for  certificate  of,  iii.  324. 
ACQUETS  OR  GAINS, 

community  of,  in  Louisiana,  i.  370,  note. 
ACT  OF  GOD, 

common  carrier  excused  for  losses  occasioned  by,  ii.  158-162. 
action  on  a  replevin  bond  defeated  by  the  destruction  of  the  property 
by,  iii.  203. 
ACTION, 

surety  need  not  wait  for,  i.  33. 

right  of,  under  a  contract,  whether  belonging  to  principal  or  agent,  i.  62 

against  principal  or  agent,  i.  63. 
against  an  agent  to  determine  the  right  of  the  principal,  i.  79. 
right  of,  between  partners,  i.  163. 
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compromise  of,  a  valid  consideration,  i.  438-440. 
forbearance  of,  i.  440-444. 
assi<!;nment  of,  i.  445. 
■wten  barred,  ii.  725-728. 
pendency  of  another,  defence  of,  ii.  725-728. 

(See  Pendency  of  another  Suit.) 
for  part  of  claim,  as  for  interest  without  principal,  effect  of,  ii.  620,  636; 

iii.  187,  188. 
payment  of  debt  and  costs  upon  one  action  will  not  defeat  action  for 
nominal  damages  against  another  party  for  same  cause  of  action,  iL 
618,  n.  (iv). 
award  of  discontinuance  of,  and  of  nonsuit,  ii.  697. 
upon  claim  submitted  to  arbitration  revokes  submission,  ii.  708. 
(See  Limitations,  Statute  of.) 
AD  DAMNUM, 

damages  not  to  exceed,  iii.  166. 
ADVANCES, 

factor's  right  to  sell  to  repay,  iii.  191,  260. 
ADEQUACY, 

of  consideration,  i.  436,  437,  492. 
ADJUSTMENT, 

of  loss  in  insurance,  ii.  415^17,  461-463. 
ADMINISTRATION, 
(5ee  Executors  and  Administrators,  and  Probaie.and  Adminis- 
tration.) 
ADMINISTRATORS, 

(See  Executors  and  Administrators.) 
ADMISSIONS, 

of  a  partner,  when  binding  on  the  firm,  i.  171,  and  n.  (K),  175. 
of  a  party  asserting  his  freedom,  i.  404. 
of  debts  barred  by  the  statute  of  limitations. 
(See  Acknowledgment.) 
ADVERTISEMENTS  AND  CIRCULARS, 

(See  Warranty,  i.  588,  and  Assent,  i.  476.) 
MS  ALIENUM, 

of  the  civil  law,  iii.  428. 
AGENCY, 

in  general,  i.  39-43. 
what  the  term  includes,  i.  40,  n.  (a). 
fundamental  principles  of,  i.  39,  40. 
AGENTS, 

In  general,  i.  39-43. 

two  controlling  principles  in  regard  to,  i.  39. 
division  of,  into  general  and  particular,  i.  40. 
VOL.  III.  36 
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authority  of  each  limited,  of  particular  agents  by   the   special  power 
given,  of  general   agents   by  the  usual  extent  of  the 
general  employment,  i.  41,  42,  43,  57. 
but  unaffected  in  either  case,  by  private  instructions  not 
to  be  communicated  to  parties  dealing  with  the  agent, 
i.  41,  n.  (i),  43. 
must  be  strictly  pursued,  i.  42,  n.  (e). 
authorized  to  settle  claims,  cannot  commute  them,  i.  42. 
limited  by  instructions    known   to   parties  dealing  with 
them,  i.  42,  n.  (e). 
of  general  agent,  continues  till  notice  of  its  revocation,  i.  43. 
if  injury  is  to  result  to  one  from  neglect  or  omission  X)f  another's  agent, 

i,  43,  n.  (/). 
principal  liable  for  omission  or  neglect  of  agent,  i.  43,  n.  (/). 
distinction  between  authority  and  appearance  of  authority,  i.  44. 
principal  bound  by  authority  which  he  really  gives,  or  which  he  appears 

to  give,  i.  44. 
but  not  by  appearance  of  authority  which  agent  assumes,  i.  44. 
In  what  manner  authority  may  be  given  to  an  agent,  i.  4  7-49. 

expressly,  by  parol  to  do  any  thing  not  requiring  a  sealed  instrument, 
i.  47. 
but  not  to  execute  contract  under  seal,  i.  47,  n.  (r). 
receipt  of  agent  is  the  receipt  of  principal,  i.  47,  n.  (r). 
tender  to  the  agent  is  tender  to  the  principal,  i.  47,  n.  (r). 
by  implication,  as  to  an  auctioneer,  wife,  son,  clerk,  insurance  argent, 
i.  47,  301,  302,  347,  348,  363,  469,  470. 
to  indorse  negotiable  paper,  i.  48,  u.  (z),  id.  n.  (V). 
to  buy  on  credit,  i.  48,  n.  (x). 
Subsequent  confirmation,  i.  49-52,  551. 

expressly  and  by  implication,  i.  49,  50,  51,  u.  (A),  52,  n.  (J). 

when  agent  may  ratify  acts  of  sub-agent,  i.  53. 

in  cases  of  marine  insurance,  i.  49,  n.  (i;). 

in  cases  of  notices  to  quit,  i.  49,  n.  (9). 

by  neglect  to  disavow  agent's  deeds,  i.  51. 

of  part  of  the  agency  confirms  the  whole,  i.  51. 

once  made  cannot  be  disaffirmed,  i.  51,  11.  (A). 

by  principal  unknown  when  the  contract  was  made,  i.  49,  and  n.  {jj), 

52,  n.  (p). 
oral,  of  a  parol  contract  sufficient,  i.  52. 

of  a  contract  required  to  be  in  writing  by  statute,  i.  52,  551. 
parol,  of  a  deed  not  sufficient,  i.  5  2. 

unless  the  seal  was  unnecessary  to  its  validity,  i.  52. 
when  the  principal  may  ratify  an  unauthorized  act,  i.  49,  n.  (jf). 
of  a  trespass,  i.  49,  n.  (^),  52,  n;  (jj). 
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to  bind  the  principal,  must  be  with  a  full  knowledge  of  the  facts,  i.  51,' 
n.  (A). 

by  a  state,  what  amounts  to,  i.  51,  n.  (h),  52,  u.  (p). 

where  the  agent  contracted  as  principal,  i.  55,  n.  (i)  ;  iii.  266,  267,  and 
note  (/). 
Signature  by  an  agent,  54-57. 

what  is  sufficient  to  make  the  principal  a  party,  i.  54,  55,  521. 

whether  signature  of  agent  or  principal,  to  be  determined  by  the  inten- 
tion, i.  54. 

whether  principal  can  sue  or  be  sued  on  a  written  parol  contract  in 
which  his  name  does  not  appear,  i.  55,  notes  (;>),  (x),  549. 

signature  by  an  agent  adding  official  designation,  i.  57. 

to  collect  debts  for  government  may  give  reasonable  indulgence  to  debt- 
ors, i.  58. 

no  officer  of  government  can  submit  claim  of  or  against  government  to 
arbitrator,  i.  58. 
Duration  and  extent  of  authority,  57-60. 

how  limited,  i.  57,  58,  549. 

restricted  to  acts  necessary  and  usually  incident  to  the  authorized  act,  L 
57-60. 

to  sell,  carries  with  it  no  power  to  sell  on  credit,  i.  58. 

to  barter  or  pledge,  i.  58,  n.  (A), 
except  under  statute,  i.  58,  n.  (h). 

acts  in  reference  to  negotiable  paper  require  specific  authority,  i.  62. 

to  transfer  negotiable  paper  intrusted  to  them,  i.  62. 

power  to  indorse  implies  no  power  to  receive  notice  of  dishonor,  i.  62. 

when  derived  from  written  instruments  must  be  strictly  pursued,  i.  61, 
112. 

to  warrant,  when  it  is  given,  i.  60. 

effect  of  unauthorized  exercise  of,  to  warrant,  i.  60. 

to  borrow  money,  i.  42,  n.  (e). 

measured  by  usage  when  it  is  oral,  but  not  when  it  is  written,  i.  61. 

effect  of  the  agent's  concealments  and  misrepresentations  in  avoiding  a 
contract,  i.  61,  n.  (w). 
TJie  right  of  action  under  a  contract,  i.  62. 

when  an  undisclosed  principal  may  sue  and  be  sued,  i.  62,  63,  549. 

parol  evidence  admissible  to  charge  unnamed  principal,  i.  55,  549. 

when  the  agent  of  an  undisclosed  principal  may  sue  and  be  sued,  i.  65, 
n.  (0. 
Liability  of  an  agent,  i.  64-68. 

in  what  cases  liable,  i.  58,  64,  548. 

when  he  himself  is  the  real  principal,  i.  65. 

when  he  transcends  his  authority,  i.  68,  59,  65. 

not  responsible  to  third  parties  for  mere  neglect  or  omission,  i.  66. 
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not  liable  on  covenants  expressly  those  of  principal,  i.  66. 
agent's  acts,  construed  to  bind  tlie  principal,  i.  65. 
principal  discharged  if  the  agent's  note  be  taken,  i.  65. 
notwithstanding  subsequent  confirmation  by  principal,  i.  65,  n.  (t). 
liable  for  the  entire  contract,  when  he  exceeds  his  authority  in  part, 

i.  69. 
whether  liable  when  acting  bona  fide  without  authority,  i.  66,  67. 
in  what  form  of  action  liable,  i.  68,  69. 
Revocation  of  aulhorily,  i.  69-73. 

failure  of  principal  to  notify  agent  of  his  dissent,  i.  51,  543. 

his  authority  revocable  by  principal,  i.  69. 

unless  coupled  with  an  interest,  or  given  for  valuable  consideration,  L 

70,  n.  ()/),  71,  100. 
when  authority  is  coupled  with  an  interest,  i.  71. 
whether  that  of  factor  to  sell  is  revocable  after  advances  by  him,  i.  70, 

continues  as  regards  third  persons  until  notice  of  its  revocation,  1.  42 

43,  70,  71. 
method  in  which  notice  of  should  be  given,  i.  71. 

revocable   by  death  unless   coupled  with    an    interest,  i.  71,   72,   and 
n.  (d). 

by  lunacy,  i.  71,  n.  (c). 
by  bankruptcy,  i.  71,  n.  (c). 
by  marriage  o?  feme  sole,  i.  71,  n.  (c). 
Hoio  the  principal  is  affected  hy  ilie  mUconduct  of  his  agent,  i.  73,  74. 
principal  liable  for  fraud  and  false  representations  of  his  agent,  i.  73. 
although  no  actual  fraud  is  proved,  i.  73. 
Of  notice  to  an  agent,  i.  74-77.  , 

when  equivalent  to  notice  to  the  principal,  i.  74,  76  ;  ii.  672. 
when  notice  to  an  attorney  is  notice  to  his  client,  i.  75. 
when  notice  to  the  principal  is  notice  to  his  agents,  i.  76. 
whether  knowledge  of  the  principal  is  knowledge  of  the  agent,  i.  76. 
what  notice  afl'ects  a  corporation,  i.  77. 
Of  shipmasters,  i.  7  7-79. 

their  extraordinary  powers  under  pecnliar  exigencies,  i.  78,  79. 
Of  an  action  against  an  agent  to  determine  the  right  of  a  principal,  i.  79,  80. 
agent  not  liable  to  suit  for  money  paid  to  him  to  which  -priucipal  has 

color  of  right,  i.  79. 
unless  notice  not  to  pay  over  has  been  given,  or  the  payment  is  void  ab 
initio,  i.  79,  n.  (e). 
The  rights  and  obligations  of  principals  and  agents  as  to  each  other,\.  80-90 
agent?  bound  to  follow  the  instructions  of  principal,  i.  80. 
whether,  when,  and  how  far  principal  is  bound  by  a  partial  execution  of 
authority  by  agent.  L  82. 
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if  lie  lias  none,  is  bound  to  follow  custom  and  usage,  i.  81,  85. 

what  is  such  usage,  i.  85. 

and  usage  will  not  justify  a  disregard  of  instructions,  i.  81. 

how  each  is  affected  by  the  principal's  ratification  of  the  agent's  con- 
tracts and  torts,  1.  81,  82. 

principal  must  reject  agent's  unauthorized  act  at  once,  or  he  ratifies  it, 
i.  82,  543. 

when  agent's  act  may  be  partly  void,  i.  82,  n.  (I). 

when  the  agent  can  delegate  his  authority,  i.  82,  83. 

whose  agent  the  substitute  is,  i.  84. 

agent  bound  to  use  proper  care,  diligence,  and  skill,  i.  84. 

to  what  extent  liable  when  acting  gratuitously,  i.  84,  u.  (x),  85,  u.  (a). 

or  in  a  professional  capacity,  i.  84,  n.  (x),  85,  n.  (a). 

responsible  for  misconduct  and  deviation  from  instructions,  i.  85,  86. 

must  not  hold  a  position  adverse  to  that  of  principal,  i.  86. 

when  employed  to   buy  or  sell,  cannot  buy  of  or  sell  to  himself,  i.  87. 

and  need  not  be  proved  to  have  taken  undue  advantage  of  his  position, 
i.  86,  87. 

bound  to  account  with  proper  frequency,  i.  88. 

when  chargeable  with  interest  on  balance  in  his  hands,  i.  89. 

to  whom  mixed  property  of  principal  and  agent  belongs,  i.  89. 

agent's  claims  on  principal  when  principal  refuses  or  neglects  to  adopt 
his  acts,  i.  89,  90. 

when  liable  as  partners,  i.  159,  161. 

whether  appointment  of  agent  by  an  infant  is  void  or  voidable,  i.  295. 

when  the  wife  is  agent  of  the  husband,  i.  307,  341-350. 

when  and  how  far  banks  are  responsible  for  acts  of,  ii.  103. 

who  are,  of  a  common  carrier,  ii.  175,  180-182,  212,  228. 

a  slave  may  be  an  agent,  i.  406. 

remission  of  money  by,  ii.  537,  n.  (/) 

payment  to,  payment  to  the  principal,  ii.  614,  615. 

possession  by,  will  preserve  lien  of  principal,  iii.  238. 

of  the  debtor,  payment  to,  ii.  614. 

tender  to,  and  by,  ii.  639,  648. 

cannot  give  lien  for  his  own  general  balance,  iii.  241. 

set-off,  by  and  against,  ii.  743-745. 

fraud  of,  responsibility  of  the  principal  for,  ii.  779,  780. 

signing  by,  under  the  statute  of  frauds,  iii.  10,  11. 

in  equity,  iii.  388,  n.  (z). 

when  agent  may  write  his  own  signature,  i;  541 ;  iii.  10,  11. 

how  agent  may  be  authorized,  iii.  10,  notes  (n),  (o),  11,  n.  (r),  12,  13. 

who  may  be,  for  purpose  of  signing,  iii.  11. 

carrier,  when  an  agent,  by  the  statute  of  frauds,  iii.  47,  48. 

written  acknowledgment  by,  whether  sufficient  to  revive  a  debt  barred 
by  the  statute  of  limitations,  iii.  69 
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of  the  creditor,  promise  to,  revives  the  debt,  iii.  86. 
when  interest  allowed  in  an  action  by  the  principal  against,  iii.  104. 
damages  in  an  action  against,  iii.  190-192. 
in  an  action  by,  iii.  192. 

nominal,  when  recoverable  against,  iii.  219,  n.  (i). 
when  assignees  in  insolvency  may  employ,  iii.  468. 
insurance  by,  ii.  352-354. 

(See  Attoknet,  Auctioneer.) 
AGIO, 

meaning  when  used  as  a  term  in  contracts,  ii.  496. 
AGREEMENT, 

use  of  the  term,  i.  6  ;  iii.  294. 
words  of  recital  in  deed  constituting,  ii.  511. 
when  equivalent  to  covenant,  ii.  501,  u.  («),  502,  503. 
(See  AssKXT,  Contracts,  Stamps,  &c.) 
ALIENATION, 

in  insurance,  ii.  450-453. 
ALIENS, 

definition  of,  by  the  common  law,  i.  396. 
what  persons,  born  abroad,  are  citizens  by  statute,  i.  396. 
rights  of,  as  to  real  property,  i.  396,  397. 
as  to  personal  property,  i.  397. 
suits  by  and  against,  i.  398. 
general  rights  and  duties  of,  i.  397,  398. 

rights  and  liabilities  of,  how  affected  by  the  lex  loci,  ii.  569,  588. 
may  avail  themselves  of  courts  in  like  manner  as  citizens,  ii.  588. 
(See  Place,  LA%y  of.) 
ALTERATION, 

effect  of,  when  made  by  a  stranger,  ii.  716. 
when  made  by  a  party,  ii.  716-721. 
upon  the  stamp,  iii.  297,  305-308,  322,  323,  841. 
upon  bonds,  ii.  717,  n.  (n),  720,  n.  (r). 
on  deeds,  bills  of  exchange,  and  awai-ds,  ii.  716,  n.  (m),  722,  and 

■'•(.!/)• 
material  and  immaterial,  ii.  720. 
whether  material,  a  question  of  law,  ii.  721. 
by  adding,  or  tearing  off  a  seal,  ii.  721. 
by  filling  blanks,  ii.  723,  724. 
when  obvious,  whether  presumed  to  have  been  made  before   or  after 

execution,  ii.  722,  and  n.  (ji). 
in  a  deed,  after  the  vesting  of  the  estate  —  the  estate  not  divested  by, 

ii.  716,  n.  (m),  724. 
of  covenants,  ii.  724. 
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contract  in  tUe,  how  performed,  ii.  651,  657, 

when  one  branch  of  the,  becomes  impossible,  ii.  657. 
AMBIGUITIES, 

latent  a.nA  patent,  ii.  557-562. 
AMBIGUOUS  WORDS,  ii.  537,  639,  and  n.  Qi),  542,  and  n.  (I). 
ANNUITIES, 

.     purchase  of,  not  usurious,  iii.  HI,  n.  ((7),  139. 

agreements  concerning,  how  enforced,  iii.  368,  369,  374. 
ANTENUPTIAL  CONTRACTS. 

(.See  Makriage  Settlements.) 
APPORTIONMENT, 

of  price,  effect  of,  on  entirety  of  a  contract,  ii.  517-519. 

of  contracts,  defined,  ii.  520. 

compensation  for'service  under  a  contract  not  apportionable,  dependent 
on  its  entire  performance,  ii.  520,  521,  660. 

when  contracts  are  apportionable,  ii.  521,  658-660. 

remedy  of  a  party  for  parl^performance  of  a  contract,  not  apportionable 
when  the  failure  is  not  his  fault,  ii.  522,  523,  and  n.  (i). 

when  compensation  for  part-performance  may  be  set  off,  ii.  740. 
APPRENTICES, 

law  governing  the  relation  of,  how  it  arose,  ii.  49. 

liability  of,  i.  315,  330  ;  ii.  50. 

contract  must  be  in  writing,  ii.  49. 

rights  and  obligations  of  master  towards,  ii.  50,  51. 

liability  of  parties  covenanting  for  good  behavior  of,  ii.  51. 

rights  of  master  against  persons  seducing  or  harboring,  ii.  52. 

ancient  law  in  England,  probable  ground  of  considering  contracts  in 
restraint  of  trade  illegal,  ii.  747-753. 
APPROPRIATION, 

equitable  lien  on  chattels  by,  iii.  285. 

of  payments,  ii.  629-636;  iii.  76,  349. 
ARBITRAMENT, 

(See  Award.) 
ARBITRATION, 

submission  to,  a  vahd  consideration,  i.  438-440. 

clause  in  contracts,  agreeing  to  submit  future  questions  to,  ii.  707,  708. 
(-See  Award.) 
ARBITRATOR, 

compensation  of,  ii.  54,  55. 

{See  Award.) 
ARRANGEMENT, 

of  words,  how  affecting  construction,  ii.  513. 
ARREST, 

right  of,  whether  governed  by  the  lex  loci  contractus,  ii.  589,  590. 

laws  exempting  from,  when  constitutional,  iii.  560-554. 
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words  of,  how  construed,  ii.  492,  n.  (c). 
ASSEJSfT,  of  tho  parties,  i.  475-485. 
What  the  assent  must  be,  i.  475-479. 
must  be  mutually  obligatory,  i.  448-451,  475. 
the  acceptance  must  not  vary  from  the  proposition,  i.  476,  477. 
certain  terms  published  accepted  by  being  silently  acted  upon,  i.  476. 
acceptance  of  an  offer  of  guaranty,  i.  450,  478,  479  ;  ii.  12-15. 
of  bids  at  sales  by  auction,  i.  479,  497. 
of  an  offer  of  marriage,  ii.  61-63. 
Contracts  on  time,  i.  480-485. 
acceptance  of  offers,  when  no  time  for  acceptance  is  expressed,  i.  481- 

483. 
acceptance  of  offers,  when  time  for   acceptance  is   expressly  fixed,  i. 
481,482. 
when  both  the  offer  and  acceptance  are  made  by 
letter,  i.  483,  485. 
ASSIGNEES, 

joint  payment  to  one  of,  ii.  616. 
in  bankruptcy  or  insolvency, 

{See  Bankruptct  and  Insolvency.) 
take  property  of  bankrupt,  subject  to  valid  liens,  iii.  244,  245. 
who  may  be,  iii.  462-472. 
what  real  property  passes  to,  iii.  472-478. 
what  personal  property,  iii.  478-496. 
what  interests  or  property  do  not  pass,  iii.  496-500. 
inaccuracy  in  the  use  of  the  word,  iii.  480,  489. 
considered  as  agent  for  insolvent,  iii.  480. 

trustee,  not  granted,  iii.  465,  489. 
powers  and  duties  of,  iii.  489,  n.  ((). 
ASSIGNMENT, 

of  all  the  partnership  property  by  a  partner,  i.  178,  179. 
of  a  partner's  interest  in  the  firm,  effect  of,  i.  155,  197. 
of  the  shares  of  a  joint-stock  company,  i.  144. 
to  be  stamped,  iii.  296,  319,  321,  330,  332. 
{See  Stamps.) 
Of  assignment  of  choses  in  action,  i.  223-228. 
choses  in  action,  what  are,  i.  223. 

when  they  may  be  enforced  m  ♦quity  by  the  assignee, 

i.  224. 
when  assignee  sues  in  his  own  name,  i.  230. 
what  are  and  what  are  not  assignable,  i.  227,  228. 
how  protected  at  law,  i.  226. 
when  a  consideration,  i.  445. 
(See  Novation.) 
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Of  the  manner  of  assignment,  i.  228,  229. 

■wlietlier  it  must  be  in  writing,  i.  229,  n.  (e). 
OftTie  equilable  defences,  i.  229,  230. 

respective  rights  of  the  assignee  and  debtor,  i.  229,  230. 
Covenants  annexed  to  land,  i.  231-233. 
right  to  sue  on,  possessed  by  an  assignee  having  the  same  estate  aa  the 

covenantee,  i.  231. 
what  covenants  run  with  the  land,  i.  232,  233. 
of  a  debt,  effect  of,  ii.  625,  626. 
in  bankruptcy  or  insolvency,  and  fraudulent, 

(See  Bankruptcy  and  Insolvency.) 
voluntary, 

(See  Gifts.) 
ATTACHMENT, 

foreign,  when  a  bar,  ii.  607,  723,  726. 
as  to  lien  by,  iii.  275. 

(See  Lien.) 
property  exempt  from,  iii.  496. 

laws  exempting  property  from,  whether  constitutional,  iii.  550-552. 
whether  assignment  in   bankruptcy   or    insolvency  transfers    personal 
property  in  foreign   state   to   assignee,  as  against  foreign  attacliing 
creditors, 

(See  Bankruptcy  and  Insolvency.) 
effect  of,  upon  covenants  in  a  deed  against  incumbrances, 
(See  Incumbrances.) 
ATTAINDER, 

consequences  of,  i.  422. 
ATTAINTED   PERSONS,  i.  422,  4'23. 
ATTESTATION, 

after  execution,  effect  of,  ii.  720,  n.  (r),  721,  n.  (s). 
of  stamping,  by  witness  to  deed,  iii  331. 
ATTORNEYS, 

classes  of,  i.  110. 

authority  to  make  a  contract  or  deed  must  comply  with  the  formalities 

required  by  statute  for  the  instrument  itself,  i.  110. 
how  it  must  be  executed,  i..lll,  112. 
attorney  at  law,  how  his  authority  must  appear,  i.  113. 
when  personally  liable  for  his  client's  money,  i.  114. 
duties  to  clients,  i.  113,  114 ;  ii.  106,  n.  ((«). 

cannot  be  deprived  of  rights  at  mere  discretion  of  the  court,  i.  113. 
when  personally  liable  on  agreements  in  his  own  name  for  his  client's 

benefit,  i.  116. 
power  to  bind  clients,  i.  117. 
compensation  for  services  of,  i.  115,  ii.  55,  5" 
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cannot  recover  compensation  if  services  are  worthless,  i.  115,  116. 

evidence  required  of  attorney's  retainer,  i.  116. 

attorney's  power  to  bind  client  by  arrangements  about  suits,  i.  117 

submit  to  arbitration,  limited  to  existing  suit,  i.  117. 

lien  of,  i.  116  ;  ii.  56,  n.  (k)  ;  iii.  269-271. 
(See  Li  EX.) 

notice  to,  when  notice  to  the  client,  i.  75. 

may  not  take  a  gift  from  a  client,  i.  86. 

payment  to,  ii.  614. 

tender  to,  ii.  640,  n.  (?/). 

charge  of,  for  writing  letter,  need  not  be  tendered,  ii.  640,  u.  (?/). 

lien  of,  on  an  award,  ii.  701  ;  iii.  270. 

set-off,  how  affected  by,  ii.  736 ;  iii.  270. 

claim  of,  for  professional  services,  when  the  statute  of  limitations  begins 
to  run  on,  iii.  93. 

fees  of,  when  recoverable  as  damages,  iii.  164,  165,  212-214. 

damages  in  an  action  against,  iii.  190-192. 

agreement  to  sell  the  business  of,  how  enforced,  iii.  368,  n.  (Ii). 

■when  assignees  in  insolvency  may  employ,  iii.  468. 

not  required  to  give  evidence  as  to  stamps  in  client's  business,  iii.  348. 
AUCTION, 

an  agent  authorized  to  sell  at,  cannot  sell  at  private  sale,  i.  58,  n.  (A). 

how  the  purchaser  at,  is  bound  by  memorandum  of  auctioneer,  i.  112, 
n.  (e). 

bids  at,  i.  479,  480,  496. 

bid  for  a  thing  by  mistalce,  when  binding,  i.  4*4. 

sales  at,  effect  of  misdescription,  i.  493,  494,  540. 
in  separate  lots,  i.  495. 
when  avoided  by  by-bidding,  i.  495,  496. 

agreement  that  one  purchaser  shall  bid  for  all,  effect  of,  i.  496. 

conditions  of  sale  at,  539,  540. 
AUCTIONEER, 

implied  authority  of,  i.  43. 

cannot  sell  at  private  sale,  i.  58,  n.  (A). 

liability  of,  when  selling  in  his  own  name,  i.  64,  n.  (I). 

powers  and  liabilities  of,  i.  496-498. 

no  authority  to  rescind  a  sale,  i.  497. 

selling  stolen  goods,  when  answerable,  i.  620. 

payment  to,  ii.  615. 

duty  of,  as  stakeholder,  ii.  628. 

sales  by,  whether  within  the  statute  of  frauds,  iii.  11,  n.  (s). 

an  agent  for  vendor  and  vendee,  iii.  11,  n.  (s). 
AUTHORITY, 

of  an  agent,  how  measured,  i.  39-47. 
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how  conferred,  i.  47-49. 
how  ratified,  i.  49-53. 

how  executed  in  signing  a  written  instrument,  i.  54-57. 
duration  and  extent  of,  i.  57-62,  549.  * 

to  sue,  i.  62. 

how  terminated,  i.  69-73,  100. 
when  principal  liable  for  agent's  misconduct,  i.  73,  74. 

upon  notice  received  by  agent,  i.  74-77. 
to  delegate  his  authority,  i.  82,  83. 
to  sell  his  principal's  property  to  himself,  i.  87. 
to  transfer  negotiable  paper  intrusted  to  him,  i.  251. 
to  bind  a  corporation,  how  conferred,  i.  138-140. 
how  executed,  i.  140,  141. 
of  shipmasters,  i.  77-79. 
of  ajjariner,  i.  174-192. 

to  sue  on  paper  of  the  firm  after  decease  of  copartner,  i.  20,  n.  (v). 
to  indorse  the  paper  of  the  firm  in  its  name  after  dissolution,  i.  48,  u.  (6). 
to  sign  the  firm's  name  to  a  note  without  more,  i.  112,  n.  (e). 
to  bind  the  firm  by  his  admissions,  i.  171,  n.  (A),  175,  176. 
by  his  contracts,  i.  174-192. 
by  his  torts,  i.  185,  n.  (u). 
by  a  submission  to  arbitration,  i.  191. 
how  terminated,  i.  196-200. 
of  a  majority  of  partners,  i.  181,  190,  191. 

of  a  child  to  render  the  parent  liable  for  necessaries  furnished  to  him, 
i.  298-312. 

(See  Infants.) 
of  a  married  woman,  to  render  her  husband  liable  for  her  contracts  and 
necessaries  furnished  to  her,  i.  345-364. 

(See  Married  AVomen.) 
AVERAGE, 

meaning  when  used  as  a  term  in  contracts,  ii.  496. 
AVOIDANCE, 

of  contracts,  ii.  497,  498,  500,  520. 
AWARD, 

analogy  between,  and  accord  and  satisfaction,  ii.  688. 

and  a  judgment,  ii.  701. 
must  conform  to  the  submission,  ii.  689. 
cannot  affect  strangers,  ii.  689,  690. 
bad  for  directing  qui  tam  action  to  cease,  ii.  689,  n.  (7i). 

third  person  to  give  bond  as  security,  id. 
party's  wife  and  son  to  convey,  id. 
action  by  party  and  tvife  to  cease,  id. 
servant  of  party  to  pay,  id. 
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party  to  become  bound  with  sureties,  id. 
surety  on  submission  bond  to  pay,  id. 
party  to  cause  a  stranger  to  act,  id. 
party  to  erect  stile  on  another's  land,  id. 
parties  to  pay  stranger,  unless  agent  for  the  other 
party,  and  when  this  is  to  be  presumed,  ii.  689,  690. 
parties  to  marry  each  other,  ii.  695. 
effect  of  stranger's  acquiescing  in  the  award,  ii.  689,  n.  Qi). 
matters  to  be  embraced  in,  ii.  690-692. 
severable  award,  ii.  690. 
must  be  certain,  ii.  692-694. 
possible,  ii.  694. 
lawful,  ii.  695. 
reasonable,  ii.  695. 
mutuality  in,  ii.  095,  696. 
must  be  final  and  conclusive,  ii.  696,  697. 
of  nonsuit,  ii.  696,  697. 
of  discontinuance  of  suit,  ii.  697. 
upon  condition,  ii.  697. 

when,  although  defective  in  pairticulars,  may  be  sustained,  ii.  698. 
construction  of,  favorable,  ii.  698,  699. 
when  words  of,  are  more  comprehensive  than  those  of  the  submission, 

or  less  so,  ii.  699. 
of  a  submission  of"  all  demands  and  questions,"  ii.  699. 

"future  questions,"  ii.  707. 
of  "  costs,"  "  charges  and  expenses,"  effect  and  construction  of,  ii.  694, 

notes  (u),  (lu),  696,  n.  {j),  699. 
of  releases,  power  of  arbitrators  to  order,  and  meaning  of,  ii.  696,  n.  (('), 

699,  700. 
arbitrators  have  no  power  to  direct  release  of  claims,  "  to  the  time  of 

the  award,"  ii.  700. 
form  and  publication  of,  ii.  700. 
lien  of  attorney  upon,  for  his  fees,  ii.  701 ;  ill.  270. 
when  relied  on  in  defence,  proof  of  submission,  or  execution  of  award,  by 

each  party  must  be  proved,  ii.  701. 
when  set  aside  for  fraud  or  corruption  of  arbitrators,  or  irregularity  in 
conduct  of  proceedings,  ii.  701-707. 
for  mistake  of  arbitrators  in  law  or  fact.  ii.  701-705. 
because  arbitrators  referred   questions  of  law   to  the 

court,  ii.  704. 
for  irregular  proceedings  as  to  notice  to  parties,  ii.  705, 

706. 
examination  of  witnesses, 

ii.  706,  707. 
choice  of  umpire,  ii.  707. 
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power  of  arbitrators,  ii.  704,  707. 

alteration  of,  ii.  716,  n.  (m). 

when  specifically  enforced,  iii.  355,  n.  (p),  377,  n.  (z),  395,  n.  (g). 

agreement  to  refer,  when  specifically  enforced,  id. 
Of  revocation  of  submission  to  arbitrators,  ii.  710-712. 

extent  and  limitation  of  power  of,  ii.  710. 

submission  made  by  order  of  court,  ii.  710. 

by  one  party,  entitles  the  other  to  damages,  ii.  711. 

measure  of  damages,  ii.  711. 

notice  of,  ii.  711. 

form  of,  ii.  711. 

implied,  ii.  711. 

by  suit  upon  claim  submitted,  ii.  711. 

marriage  ot  feme  sole,  party  to  submission,  id. 
lunacy  of  party,  id. 
destruction  of  subject-matter,  id. 
death  of  party  to  the  submission,  ii.  712. 
death,  or  refusal,  or  inability  to  act,  of  arbitrator,  id. 
whether  by  bankruptcy  or  insolvency  of  party  to  the  submis- 
sion, ii.  711-712. 

power  of  parties  and  arbitrators  after  award  is  made,  ii.  712. 

firm  not  bound  by  a  partner's  submission,  without  special  authority,  L 
191. 

administrators,  &c.,  when  bound,  i.  129. 

power  to  refer,  of  agent,  attorney,  or  officer  of  the  U.  S.,  ii.  689. 

submission  to  arbitration  by  insolvent  or  bankrupt,  and  by  assignee,  iii. 
471,  n.  (d). 

submission  by  insolvent  does  not  bind  assignee,  iii.  471,  n.  (rf). 

assignee  of  insolvent,  when  personally  liable  upon  submission,  iii.  471, 

does  not  change  nature  of  claim  in  insolvency,  iii.  516. 
(See  Arbitration,  Indorsement.) 
AWAY-GOING  CROPS. 

rights  of  landlord  and  tenant  to,  i.  510 ;  ii.  537,  n.  (/),  546,  n.  (ij. 


B. 

BAGGAGE, 

liability  of  carrier  of  passengers  for,  ii.  199. 
what  constitutes,  ii.  254-256. 

testimony  of  owner,  admissible  to  prove  amount  of,  ii.  256. 
BAILMENT, 

history  of  the  law  of,  ii.  86. 

degrees  of  bailee's  responsibility,  ii.  S7 

kinds  of,  ii.  87,  88. 
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Deposiium,  ii.  89-97. 

depositary's  liability,  measure  of,  ii.  89-94. 
delivery  by  depositary,  ii.  94. 
property  of  depositary,  nature  of,  ii.  94,  95. 
when  persons  are  chargeable  as  depositaries,  ii.  9S. 
Mandatum,  ii.  98-107. 

consideration  of,  i.  446,  447  ;  ii.  98. 

mandatary's  liability,  ground  of,  i.  447,  448 ;  98-103. 

measure  of,  ii.  103,  107. 
distinction  between  liability  ex  contractu  and  ex  delicto,  ii.  101,  102. 
Commodaium,  ii.  108. 

liability  of  borrower,  ii.  108. 

liability  of  lender  for  unsafe  condition  of  article,  ii.  109. 
Pignus,i\.  109-121;   iii.  271. 

pledgee's  liability,  measure  of,  ii.  110,  111;  iii.  274. 
property  in  the  pledge,  ii.  110  ;  iii.  274. 
damages  in  trover,  iii.  201 
use  of,  ii.  Ill ;  iii.  237. 

liability  to  account  for  the  profits  of,  ii.  Ill  ;  iii.  272. 
liability  for  the  theft  of,  ii.  112. 
must  present  negotiable  paper  for  payment  on  maturity,  ii.  111. 
makes  it  his  own  by  failing  to,  ii.  111. 
difference  between  a  pledge  and  a  mortgage,  i.  6G9,  n.  (o)  ;  ii.  113-117; 

iii.  272. 
pledge  of  stocks,  ii.  112-119. 
rights  of  pledgee,  i.  110,  111,  120;  iii.  272,  274. 
sale  of  pledge,  ii.  120;  iii.  272.  • 

■whether  pledgor  warrants  title,  ii.  120,  121. 
whether  an  implied  warranty  in  a  sale  of,  i.  573,  n.  (c). 
termination  of,  ii.  121. 

of  a  bill  of  lading,  effect  of,  on  the  consignor's  right  of  stoppage  in  tran- 
situ, 1.  608. 
Locatio,  ii.  121-257. 
Locatio  rei,  ii.  121-130. 

bailee  in,  measure  of  his  liability,  ii.  121,  122. 

his  liability  for  injuries  to  the  thing  bailed,  by  the  negligence 
of  his  servants,  ii.  123,  124,  125. 
by  thefl  or  robbery,  ii.  125. 
duty  of,  as  to  the  manner  of  using  the  thing  hired,  ii.  127. 
as  to  the  time  of  surrendering  the  thing  hired,  ii.  128. 
as  to  accounting  ibr  injury  to  the  thing  bailed,  ii.  125. 
property  of,  in  (he  thing  bailed,  ii.  128. 
bailor  in,  bound  not  to  interfere  ivith  the  hirers  use  of  the  thing,  ii.  126, 1 28. 
when  bound  to  repair,  ii.  125,  127. 
compensation  of,  ii.  128. 
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contract  of  hire,  how  terminated,  ii.  129. 
hirer  of  slaves,  responsibility  of,  ii.  122,  n.  {y),  127,  u.  (y). 
hiring  goods  or  furniture,  ii.  129. 
Locatio  operis  faciendi,  ii.  130-156. 

Mechanic  employed  in  the  manufacture  and  repair  of  an  article  bailed, 
ii.  130-139;  iii.  254-256. 
liability  of,  how  measured,  ii.  130,  131. 
property  of,  in  the  article  bailed,  ii-  131. 
right  of,  to  compensation  for  labor,  when  the  article  perishes  during  the. 

bailment,  ii.  131. 
when  liable  as  bailee,  or  absolutely  as  debtor,  ii.  131-133. 
rights  and  liability  of,  in  case  of  a  deviation  from  the  contract,  ii.  137, 138. 
lien  of,  ii.  138,  139;  iii.  268. 
Warehouse-men,  ii.  139-143. 
liability  of,  how  measured,  ii.  139,  140. 

■when  extended  to  that  of  a  common  carrier,  i.  1 39-141, 178- 
180. 
delivery  by,  when  the  title  is  in  dispute,  ii,  142,  143,  203-205. 
lien  of,  ii.  143. 
Wharfngers,  hability  of,  ii.  143,  144. 

hen  of  iii.  268. 
Postmasters,  liability  of,  ii.  144,  145. 
Innkeepers,  ii.  145-156. 

persons  liable  as  such,  ii.  145. 
infants  not  liable  as  such,  i.  315. 
liability  of,  how  measured,  ii.  146-149. 

when  discharged  by  the  negligence  of  the  guest,  ii.  147-149. 
when^ncurred  by  delivery  to,  ii.  149,  150. 
distinction  between  necessary  and  unnecessary  articles,  ii.  149. 
duty  of,  to  reetive  guest,  ii.  160. 

to  admit  drivers  of  coaches,  ii.  150. 
separate  compensation  for  keeping  the  guest's  goods  not  necessary  to 

render  the  innkeeper  liable,  ii.  150. 
persons  entitled  to  the  legal  rights  of  guests,  ii.  150-153. 
when  goods  of  the  guest  are  within  the  custody  of  the  innkeeper,  so  aa 

to  charge  him,  ii.  149,  154. 
lien  of,  ii.  156  ;  iii.  249-251. 
Locatio  operis  mercium  vehendarum,  ii.  156-257 

private  carriers,  persons  liable  as  such,  ii.  156,  157,  164,  n.  (d). 
not  bound  to  receive  goods,  ii.  1 73. 
special  property  of,  in  the  chattel,  ii.  157. 
liability  of,  how  measured,  ii.  157. 

extended  and  limited  by  special  contract  ii. 
158. 
Common  Carriers.     (See  Cakriers,  Common.) 
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BALLAST,  ii.  273,  n.,  406. 

BANKERS  have  particular  and  general  lien,  iii.  262. 

{See  Lien.) 
BANKS, 

collection  of  negotiable  paper  by,  ii.  103,  n.  (,  g). 
when  and  how  far  responsible  for  acts  of  agents,  ii.  103. 
liability  of,  for  special  deposits,  ii.  90,  n.  (e). 
efieot  of  usage  on  the  business  of,  ii.  537,  n.  (/). 
payment  in  bills  of, 

(&e  Bank-Bills.) 
stock  of, 

(See  Stock.) 
transactions  between,  not  within  the  exception  of  the  statute  of  limita- 
tions in  favor  of  accounts  between  merchants,  iii.  88.  n.  (o). 
sale  of  notes  of,  when  usurious,  iii.  108,  il.  («). 
when  usury  committed  by,  in  the  calculation  of  interest,  iii.  129,  130. 

in  the  discount  of  notes  and  bills,  iii.  129-132. 
how  far  liable  for  negligence  as  to  notes  left  for  collection,  ii.  103,  and 

n.  {g)  ;   iii.  264,  n.  (a.), 
have  a  lien  on  their  deposits,  ii.  103  ;  iii.  262-266. 
charters  of,  when  protected  by  the  United  States  constitution,  iii.  528. 
checks  of,  payment  in,  ii.  623,  624. 
BANK-BILLS, 

notes  payable  in,  not  negotiable  ;  248. 
payment  in,  ii.  621,  622. 

when  forged  or  of  a  broken  bank,  i.  264  ;  ii.  622,  623 
payment,  when  foi-ged,  to  the  bank  itself,  ii.  G22,  notes  (A),  (i). 

(See  Payment.) 
tender  of,  not  valid,  when  objected  to,  ii.  C21,  GS5. 
BANK-CHECKS, 

when  to  be  presented,  i.  260,  261. 

when  forged  and  paid  by  the  bank,  the  loss  falls  on  the  bank,  i.  264. 
efl'ect  of  usage  on  acceptance  of,  i.  275. 
not  entitled  to  days  of  grace,  i.  276. 
payment  in,  ii.  623. 
stamps  on,  iii.  300,  310. 
certifying,  requires  no  stamp,  iii.  325. 
BANKRUPTCY   AND   INSOLVENCY, 

{See  Insolvent.) 
whether  assignment  in,  transfers  personal  property  in  foreign  state,  to 
assignees,  as   against  foreign  attaching  creditors,  ii.  571,  n.  {g)  ;  iii. 
451-454,  480. 
part  payment  by  one  of  several  joint  debtors,  made  in  expectation  of, 

iii.  84. 
of  party  seeking  specific  performance,  when  ground  for  refusing,  iii.  408. 
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whether  a  plea  in  real  actions,  iii.  221. 
laws  relative  to,  how  affected  by  the  constitution  of  the  United  States, 

iii.  549. 
of  party  to  submission,  effect  of,  in  revoking  submission,  ii.  711,  712. 
of  a  principal  revokes  the  agent's  authority,  i.  71,  and  n.  (c). 
of  a  partner  dissolves  the  partnership,  i.  199. 
The  general  purpose  of  Bankrupt  Laws,  iii.  423-431. 
no  imprisonment  for  debt  at  common  law,  iii.  423. 
forms  of  actions  used  at  common  law  to  enforce  payment  of  debts,  iii.  423. 
praecipe,  iii.  423. 
pone,  iii.  423. 
distringas,  iii.  423. 
capias  ad  respondendum,  iii.  423. 
satisfaciendum,  iii.  423. 
msufBciency  of  common  law  to  meet  wants  of  commerce,  iii.  423-425. 
first  statutes  of  bankruptcy,  iii.  423,  424. 
derivation  of  word  bankruptcy,  iii.  423,  n.  (6). 
aversion  of  common-law  lawyers  to  the  bankrupt  laws,  iii.  424. 
their  necessity  attributable  to  growth  of  commercial  prosperity,  iii.  424. 
operation   of  common   law  can   only  affect  two   parties,  plaintiff  and 

defendant,  iii.  425. 
preference  among  creditors  permitted  by  common  law  in  two  ways: 
when  payment  made  directly  by  insolvent  to  the  creditor,  iii.  425,  and 

when  this  effected  through  medium  of  trustees,  by  assignment,  iii.  425, 
and  n.  (e). 

common-law  privilege  of  preference  forbidden  in  most  States  by  statute, 
iii.  425,  n.  (e),  and  see  446. 

its  validity  maintained  in  many  cases  cited,  iii.  425,  n.  (e),  and  see  446. 

principle  of  preference  opposed  to  spirit  of  commerce  and  justice,  iii.  426. 

permitted  in  New  York,  but  prevents  insolvent  from  obtaining  a  dis- 
charge, iii.  426. 

the  injustice  it  works,  by  giving  facilities  and  success  to  fraud,  iii.  427. 

how  the  principle  of  bankrupt  laws  is  to  obviate  these  evils,  iii.  428. 

its  similarity  to  Roman  ces  alienum,  iii.  428. 

cessio  bonorum,  iii.  429. 

bankrupt  laws  of  England  proceeding  upon  assumption  that  bankruptcy 
is  a  crime,  and  bankrupt  a  criminal,  iii.  429. 

how  this  assumption  arose,  iii.  429. 

how  far  good,  when  a  distinction  existed  between  bankrupt  and  insol- 
vent laws,  iii.  429,  n.  (i). 

distinction  between  a  bankrupt  and  an  insolvent  law,  i.  381. 

from  this  distinction  two  systems  of  law  arose,  one  bankrupt,  the  other 
insolvent,  iii.  430. 
VOL.  III.  37 
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distinction  less  positive  and  exact  than  formerly,  iii.  430. 
stated,  iii.  430. 

insolvency  and  bankruptcy  used  synonymously,  iii.  431. 

purpose  of  bankrupt  and  insolvent  laws  the  same,  iii.  431. 
divided  into  two  parts : 

first,  to  secure  ratable  disposition  of  effects  to  creditors,  iii.  431 
second,  immunity  from  molestation  to  honest  debtor,  iii.  431. 
The  History  of  American  Bankrupt  Law,  iii.  431-449. 

colonists  did  not  adopt  English  laws  of  bankruptcy  and  insolvency,  iii.  431. 

power  to  make  such  laws  given  by  constitution,  iii.  431,  and  see  445. 

first  bankrupt  law  passed  in  1800,  iii.  432. 

second  bankrupt  law  passed  in  1841,  iii.  432. 

ground  of  objection  to  such  a  law  stated,  iii.  432-434,  and  notes. 

and  endeavor  to  avoid  these  objections  in  law  of  1841,  iii.  434. 

all  debtors,  by  it,  might  become  voluntarily  bankrupts,  iii.  434. 

two  exceptions,  public  defaulters  and  debtors  in  a  fiduciary  capacity,  iiL 
434. 

these,  and  no  others,  might  be  made  so  by  compulsion,  iii.  434. 

discharge  given  to  all,  iii.  434. 

necessity  of  a  national  bankrupt  law  at  that  time,  iii.  434. 

most  States  adopted  insolvent  laws,  iii.  435. 

distinction  between  the  remedy  and  the  right,  adopted  by  Marshall,  C. 
J.,  iii.  435. 

operation  of  state  law  upon  creditors  living  in  another  State,  iii.  435 

frequent  occurrence  of  this  question,  iii.  436. 

diversity  of  decisions  of  courts  upon  it,  iii.  436. 

in  what  cases  the  distinction  between  remedy  and  right  has  been  applied, 
iii.  436,  and  n.  (()• 

State  law,  whether  permitted  to  release  debtor  from  liability  of  subse- 
quently acquired  property,  iii.  437,  and  n.  («),  438. 

former  conformity  of  State  insolvent  laws  to  those  of  England  as  to  this 
liability,  iii.  437. 

State  law  removing  this  liability  affects  remedy  only,  and  does  not  im- 
pair obligation  of  contracts,  iii.  437,  and  n.  («). 

law  of  place  where  contract  is  to  be  performed,  part  of  contract,  iii.  439. 
(See  Place,  Law  of.) 

right  of  every  State  to  determine  for  its  own  citizens  in  respect  to  a  con- 
tract made  or  to  be  performed  within  its  sovereignty,  iii.  439. 

State  insolvent  laws  may  constitutionally  discharge  contracts  made  be- 
tween its  own  citizens  within  the  State,  iii.  439,  n.  (w). 

participation  in  proceedings  under   such   laws   by  citizens   of  another 
State,  an  assent  to  them,  and  binding,  iii.  439,  n.  (to). 

whether  State  laws  may  discharge  contracts  made  between  citizens  of 
different  States,  doubtful,  iii.  439,  n.  (w). 

eases  relating  thereto  considered,  iii.  439,  n.  (w). 
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State  laws  cannot  reach  contract,  not  to  be  performed  within  its  sovei^ 

eignty,  iii.  440,  441. 
authorities  relating  thereto  examined,  iii.  441,  n.  (x). 
how  discharge  in  one  State  bar  to  an  action  in  another,  iii.  443. 
imperium  in  imperio  of  United  States  Courts,  iii.  444. 
operation  of  United  States  Courts  in  favor  of  creditors  residing  in  dif 

fereut  State  from  debtor,  iii.  444. 
its  injustice  obviated  by  a  statute,  iii.  444. 
does  not  prevent  process  by  summons,  &c.,  iii.  445. 
execution  cannot  reach  property  distributed  or  in  hands  of  assignee,  iii. 

445. 
possibly  property  protected  if  first  step  taken  towards  legal  insolvency, 

iii.  445. 
decisions  of  courts  conflicting  upon  above  points,  iii.  445. 
concurrent  right  of  the  United  States  and  of  the  several  States  to  enact 

bankrupt  and  insolvent  laws,  iii.  445,  and  see  431,  432. 
national  statute  introduces  a  uniform  system,  iii.  445. 

supersedes  and  suspends  State  law,  iii.  44S. 
but  does  not  repeal  it,  iii.  446. 
State  law  revives  at  expiration  of  national,  iii.  446. 
whether  insolvent  law  avoids  voluntary  assignments,  iii.  446,  447,  and  see 

425,  n.  (e). 
allowed  when  made  in  good  faith,  and  no  suspicion  attaches,  iii.  447. 

in  England  when  six  sevenths  of  creditors  approve  it,  iii.  447. 
hazard  attending  such  assignments,  iii.  447,  n.  (g). 
slight  errors  of  fatal  consequence,  iii.  447,  n.  (g). 
bankruptcy,  assignment,  what  circumstances  amount  to  fraud,  iii.  448. 
assent  of  creditors  necessary,  iii.  447,  u.  (j); 
creditor  may  invalidate  whole  proceedings,  iii.  447,  n.  (g). 
while  proceeding  wholly  in  pais,  practice  allowed,  iii.  447,  n.  (^). 
when  before  courts,  bound  by  statutes,  iii.  447,  n.  (g). 
three  descriptions  of  fraudulent  conveyances  which  bring  one  within 

operation  of  first  section  of  U.  S.  Bankrupt  Act,  iii.  447,  n.  (g). 
Of  insoloency  and  bankruptcy  under  foreign  laws,  iii.  449-456. 
several  States  foreign  to  each  other  as  to  bankrupt  laws,  iii.  449. 
effect  of  bankruptcies  or  insolvencies  under  laws  of  foreign  nations, 

iii.  449. 
under  our  own  law  upon  subjects 
of  foreign  governments,  iii.  449. 
validity  of  discharge  of  debt,  when  made  and  to  be  performed,  and  when 

not  made  nor  to  be  performed  within  the  State,  iii.  449. 
validity  when  made  in  one  State  to  be  performed  in  another,  iii.  450. 

between  citizens  of  two  States,  iii.  450. 
discharge  of  bankrupt  under  laws  of  this  country  no  discharge  againit 

creditors  of  a  foreign  country,  iii.  460,  n.  (f). 


580  INDEX. 

BANKRUPTCY  AND  JNSOLYET^CY  —Continued. 

otherwise  in  England,  France,  and  Holland,  iii.  450,  n.  ((). 

in  this  country  discharge  considered  local,  iii.  450,  n.  (t). 

in  courts  of  Pennsylvania,  principles  of  comity  prevailing  in  courts  of 
England  adopted,  iii.  450,  n.  (/). 

a  discharge  binding  on  creditor  although  resident  here,  if  debt  both  con- 
tracted and  to  be  discharged  in  foreign  country,  iii.  450,  u.  (?) 

how  far  foreign  law  can  operate  to  sequestrate  insolvent's  property  at 
commencement  of  proceedings,  ii.  571,  n.  (jr)  ;  iii.  450,  451. 

bankrupt  laws  regarded  in  two  ways  : 
one  merely  local  and  municipal,  iii.  451. 
the  other  as  making  branch  of  law  of  nations,  iii.  451. 

the  assumption  upon  which  this  latter  view  is  based,  iii.  451. 

sequestration  of  all  the  insolvent's  property  for  general  good  of  all  cred- 
itors, iii.  461. 

same  view  taken  by  courts  of  England,  France,  and  Holland,  iii.  451. 

the  non-locality  of  personal  property,  but  follows  person  of  owner,  ii. 
571,  n.  (g)  ;  iii.  452,  n.  (to). 

transfer  in  bankruptcy  in  above  countries  operates  as  a  voluntary  assign- 
ment, and  conveys  all  property  wherever  situated,  iii.  451. 

soundness  of  such  doctrine,  iii.  452,  458. 

based  upon  two  principles,  iii.  462,  n.  (w). 

reasons  for  uniformity  of  bankrupt  laws  between  the  States,  would  hold 
in  case  of  foreign  nations,  iii.  453. 

in  this  country,  bankrupt  laws  strictly  municipal,  iii.  453. 

American  creditor  may  retain  any  property  against  foreign  assignee,  iii. 
454,  480;  and  see  ii.  571,  n.  (g). 

grounds  upon  which  American  courts  deny  that  bankrupt  law  is  intei^ 
national,  iii.  453,  ii.  (x). 

if  foreign  assignee  has  obtained  possession  previously,  American  creditoi 
cannot  hold,  iii.  455. 

right  of  foreign  assignee  to  perfect  his  title  by  possession  admitted  by  our 
courts,  iii.  455,  and  n.  (z). 

transfer  of  real  property  governed  by  lex  tod  rei  sita,  iii.  456. 

land  seldom  treated  as  merchandise,  iii.  456. 

how  land  would  pass  to  a  foreign  assignee,  iii.  456. 
Of  the  tribunal  and  jurisdiction,  iii.  457,  458. 

in  England  a  regular  court  of  bankruptcy,  iii.  457. 

judges  and  commissioners  may  sit  alone,  iii.  457. 

on  questions  of  fact  may  order  a  jury,  iii.  457. 

appeal  lies  to  Lord  Chancellor  and  House  of  Lords,  iii.  457. 

in  United  States,  district  judges  had  jurisdiction,  iii.  457. 

ID  each  district,  commissioners  appointed  to  take  the  preliminary  stepii 
iii.  458, 

State  insolvent  laws  different,  iii.  458. 
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judges  of  probate,  masters  in 'chancery,  or  commissioners  of  insolvency, 

sit  as  a  court,  iii.  458. 
statutes  provide  for  resort  to  court,  iii.  458. 
infrequency  of  appeals,  iii.  458. 
Who  may  be  bankrupts  or  insolvents,  iii.  458-462. 
all  persons  owing  debts  could  become  insolvents,  iiL  458. 
distinction  between  insolvents  and  bankrupts  maintained  in  the  late 

U.  S.  Bankrupt  Act,  iii.  458,  n.  (/). 
traders  could  be  compelled,  and  debtors  could  apply,  to  go  into  insol- 
vency, iii.  458,  n.  (/). 
difficulty  of  defining  traders,  iiL  460. 
enumeration  of  such  by  English  statute,  iii.  460,  n.  (g). 
distinction  not  existing  in  State  insolvent  laws,  iii.  460,  461. 
generally,  in  this  country,  all  persons  may  become  insolvents,  iii.  461. 
vrhere  State  statute  permits  process  in  invitum,  it  does  so  against  all 

kinds  of  debtors,  iii.  461. 
exceptions  to  this  rule,  iii.  461. 

one  wholly  and  always  a  lunatic  cannot  become  an  insolvent,  iii.  461. 
nor  an  infant;  i.  313  ;  iii.  461. 
when  an  infant  may,  iii.  462. 
nor  married  women,  unless  acting  as  sole,  iii.  462. 
as  to  an  infant  being  declared  so  on  his  own  petition,  iii.  462,  n.  (t). 
Of  the  assignee,  iii.  462-472. 
in  this  country  never  official  persons,  iii.  462. 
appointed  by  creditors,  iii.  462. 
cannot  appoint  bankrupt  himself,  iii.  462,  n.  (Q. 

nor  solicitor  to  commissioner  or  his  partner,  iii.  462,  n.  (I). 
banker  receiving  money  under  the  bankruptcy  ought  not  to  be  assignee, 

iii.  462,  n.  (I). 
solvent  partner  may  be,  iii.  462,  u.  ((). 
when  creditors  fail  to  appoint,  court  may,  iii.  463. 
who  disqualified  from  being  appointed  assignee  by  the  court,  iii.  463, 

n.  (m). 
not  removable,  but  for  cause  shown,  iii.  463. 
proper  tribunals  bound  to  listen  to  applications  of  creditors  for  removal, 

iii.  463. 
if  cause  exist  may  remove,  iii.  463. 

judicially  known  to  them  may  remove  without  application,  iii.  463. 
such  matters  regulated  by  statute,  iii.  463.  , 

when  new  choice  may  be  ordered,  iii.  463,  n.  (n). 

upon  refusal  to  admit,  the  newly  chosen  assignee  may  appeal,  iii.  463,  n.  (n), 
incompetency  ground  of  removal,  iii.  463,  n.  (n). 
fraud  in  procuring  appointment  also,  iii.  463,  n.  (n). 
40,  if  assignee  buy  in  the  estate  of  bankrupt,  iii.  463,  u.  (n). 
I   "OTiverts  to  his  own  use  bankrupt's  property,  iii.  463,  n.  (»). 
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or  makes  exorbitant  charges,  iii.  463,  n.  (n). 

or  remove  beyond  the  jurisdiction  of  court  Issuing  decree,  iii.  463,  n.  (n) 
or  from  the  State,  iii.  463,  n.  (n). 

assignees'  duties  and  powers  defined  by  statutes,  iii.  464. 
assignees  trustees  of  each  and  all  the  creditors,  and  held  as  such,  iii.  465. 
cannot  buy  in  insolvent's  property,  iii.  465. 
opinion  of  Lord  Hardwicke  in  one  case  contra,  iii.  465,  n.  (7>). 
any  gain  made  by  them  belongs  to  assets,  iii.  465. 
compound  interest  may  be  exacted  for  negligence  and  refusal  for  a  long 

time,  iii.  465,  u.  (5). 
acting  in  obedience  to  majority  of  creditors  no  protection  to  assignee,  iiL 

466. 
where  will  of  majority  shall  prevail  provided  by  statute,  iii.  466. 
general  power  to  majority  would  defeat  purpose  of  insolvent  law,  iii.  466. 
assignee  must  take  possession  immediately,  iii.  466. 
for  faulty  delay  in  so  doing  personally  responsible,  iii.  466. 
as  also  for  injury  to  the  property,  iii.  466. 

to  take  possession  should  have  certified  copy  of  decree,  iii.  466,  u.  (s). 
not  bound  to  accept  a  damnosa  heredilas,  iii.  466. 
may  take  leasehold  property,  iii.  466. 

if  he  takes  it,  takes  it  cum  onere,  and  liable  for  obligations,  iii.  466. 
other  parties  having  these  obligations,  may  come  in  as  creditors,  iii.  467, 
if  he  elect  not  to  take,  property  remains  in  bankrupt,  iii.  467,  n.  (f). 
but  subject  to  be  pursued  by  any  creditor  who  had  not  proved  under 

the  bankruptcy,  iii.  467,  n.  (<). 
allowed  reasonable  time  to  decide,  iii.  467,  u.  (/). 
assignee's  liability  gone  with  the  possession,  iii..  467,  n.  (t). 
cannot  select  and  divide  what  is  entire  in  itself,  iii.  467. 
must  take  all  or  none,  iii.  467. 

represents  insolvent,  and  subject  to  all  equities  against  him,  iii.  467,  468. 
liable  for  property  taken  to  which  another  has  a  better  title,  iii.  468. 
assignees  must  act  jointly,  iii.  468. 
cannot  delegate  their  power,  iii.  468. 
nor  substitute  others,  iii.  468. 
when  may  employ  agents,  iii.  468,  469. 
their  liabilitv  determined  by  general  principles  of  agency,  iii.  469,  and 

u.   (Z). 

when  they  may  sue  in  their  own  name,  iii.  469,  and  n.  (a). 
when  they  must  declare  as  assignees,  and  when  not,  iii.  469,  n.  (a). 
when  they  may  transfer  notes  by  indorsement,  iii.  470. 
generally  insolvent  retains  power  of  indorsing,  iii.  470. 
may  do  whatsoever  trustees  may,  iii,  471. 

compound  debts,  iii.  471. 

redeem  mortgages,  iii.  471,  476. 

compromise  claims  for  or  agsiinst  insolvent,  iii.  471. 
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not  bound  by  bankrupt's  submission  to  arbitration,  iii.  471,  n.  (d). 

in  submission  to  arbitration  personally  liable,  as  in  case  of  executors  and 

administrators,  iii.  471,  u.  ((i). 
having  powers  of  trustees,  have  also  their  responsibilities,  iii.  471. 
are  trustees  and  agents  for  compensation,  iii.  471. 
in  what  way  liable  as  such,  iii.  471,  472. 
What  real  properly  insolvency/  transfers  to  the  assignee,  iii.  472-478. 
theory  of  bankruptcy  system  to  pass  all  effects  into  assignee's  hands,  iii.  472. 
difficulty  of  settling  by  what  kind  of  transfer  land  passes,  iii.  472. 
rather  by  sequestration  or  forfeiture  than  by  grant  or  transfer,  iii.  472. 
no  deed  necessary  to  give  assignee  title,  iii.  472,  473. 
becomes  his  by  the  judicial  record  and  appointment,  iii.  473. 
inventory  or  schedule  not  essential,  iii.  473. 
land  or  interest  in  land  without  being  inventoried,  will  pass  none  the 

less,  iii.  473,  and  n.  (j). 
in  Massachusetts,  if  this  not  observed,  discharges  may  be  refused,  ilL 

473,  n.  (j). 
■what  rights  or  interests  pass  to  assignee,  iii.  473. 
assignee  may  make  an  inchoate  right  complete,  iii.  474. 
when  devise  falls  to  insolvent  between  commencement  of  proceedings 

and  discharge,  iii.  474,  489. 
consent  and  acceptance  of  devisee  essential,  iii.  4  74. 
if  bankrupt  refused,  creditors  might  be  defrauded,  iii.  4  74. 
if  plainly  for  his  benefit,  law  will  presume  his  acceptance  and  pass  it 

to  assignee,  iii.  474. 
would  take  the  devise  cum  onere,  iii.  475. 
interests  vested  merely,  pass  to  assignee,  iii.  475. 
so  if  they  rest  on  contingencies,  but  subject  to  such,  iii.  475. 
must  be  a  legal  contingency,  iii.  475. 

so  a  beneficial  contingency,  however  improbable,  iii.  475,  476. 
any  interest  which  bankrupt  can  transmit  will  pass  to  assignee,  iii.  475, 

n.  (jo),  478. 
where  assignee  could  not  claim  a  devise  falling  to  a  son  before  discharge 

obtained,  iii.  476. 
equities  of  redemption  pass,  iii.  476. 
may  also  sell  them,  iii.  476. 
to  do  so,  permission  sometimes  required,  iii.  476. 
effect  of  want  of  record,  iii.  476. 
where  required,  no  unrecorded  mortgage  available  by  mortgagee  or  his 

assigns  against  bona  fide  purchaser,  iii.  476. 
in   England,  where  no  law  of  record,  purchaser  would  hold  against 

assignees,  iii.  476. 
in  this  country,  requirement  of  record  is  peremptory,  iii.  476. 
assignee  takes  property,  notwithstanding  insolvent's  unrecorded  mort- 
gage, iii.  476. 
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equitable  mortgage  of  English  law,  created  by  delivery  of  title  deeds 
scarcely  known  in  this  country,  iii.  477. 

all  rights  of  action  of  insolvent  to  any  interest  in  land  pass  to  assignee, 
iii.  477. 

also  any  interest  of  insolvent  in  wife's  land,  iii.  477. 

inability  of  husband  to  bring    or  defend  any  suit,  except  in  name  of 
assignee,  iii.  477. 

law  itself  passes  to  assignee  whatever  insolvent  could  transfer,  iii.  478. 

property  held  in  a  fiduciary  relation  excepted,  iii.  478. 

the  reason  thereof,  iii.  478. 

how  assignee  may  avail  himself  of  an  interest  incumbered  with  a  charge, 
iii.  478. 
What  personai property  insolvency  transfers  to  the  assignee,  iii.  478-496. 

same  principles,  in  general,  applicable  to  personal,  as  to  real  property, 
iii.  478. 

all  property  vests  in  assignee,  iii.  478,  n.  (jf). 

chattels  or  choses  in  action  held  in  a  fiduciary  capacity,  not,  iii.  479. 

any  severable  personal  benefit  of  insolvent  in  such,  passes,  iii.  479. 

contracts  relating  to  personalty  assumed  and  executed  by  assignee,  iii. 
479. 

if  service  could  be  performed  by  insolvent  alone,  not,  iii.  479. 

patent  right  passes,  iii.  479,  n.  (a). 

profits  of  daily  labor  do  not,  iii.  479,  n.  (a). 

an  interest  in  policy  of  insurance  passes,  iii.  479,  n.  (a). 

60  interest  in  improvements  on  government  lands,  iii.  479,  n.  (a). 

if  contract  forbid  assignment,  yet  assignee  takes,  iii.  480. 
as  in  fire  and  marine  policies,  iii.  480. 

inaccuracy  in  the  use  of  the  word  "  assignee,"  iii.  480. 

law  and  not  owner  passes  property  in  insolvency,  iii.  480. 

process  of  transfer  rather  by  sequestration,  iii.  480. 

even  voluntary  assignment  in  trust  for  creditors,  held  not  to  avoid  the 
policy,  iii.  480. 

true  ground  of  such  doctrine,  iii.  480. 

assignee  considered  as  an  agent,  iii.  480. 

consent  of  insurers  usually  obtained,  iii.  480. 

assignee  takes  all  personal  property  abroad  with  qualifications  stated  on, 
iii.  480. 

assignee  takes  husband's  right  to  reduce  wife's  choses  in  action  to  pos- 
session, iii.  481. 

fraud  on  part  of  husband  to  attempt  to  put  them  beyond  reach  of  credi- 
tors, iii.  481. 

whether  insolvency  operates  a  reduction,  iii.  481. 

better  view  that  it  gives  only  a  right  to  reduce,  iii.  481. 

assignee,  therefore,  no  property  till  reduction,  iii.  481. 
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equity  usually  compels  a  reasonable  provision  out  of  her  choses  in  action 

for  wife,  iii.  481,  u.  (e). 
money  of  insolvent  in  whosesoever  hands  taken  by  assignee,  iii.  482. 
assignee's  check,  after  notice,  for  same  valid,  and  insolvent's  not,  iii.  482. 
money  in  hands  of  factor's  assignees,  when  recovered  in  full,  when  in 

part,  by  consignor's,  iii.  482,  n.  (/). 
as  to  goods  in  hands  of  factor's  assignees,  id. 
where  distinguishable,  consignor  may  take  them,  id. 
so  if  money  deposited  to  particular  account  of  consignors,  id. 
same  rule  applies  to  bankrupt  executor,  id. 

where  mutual  claims,  assignee  takes  balance  due  insolvent,  iii.  483. 
creditor's  full  right  of  set-off,  iii.  483. 
did  not  originate  in  statutes,  iii.  483,  u.  (g). 
whatever  right  a  party  has  against  insolvent  he  has  against  assignee,  iii. 

483. 
insolvency  of  one  member  of  partnership,  iii.  483. 
if  insolvent  fraudulently  convey  property,  he  cannot  take  advantage  of 

his  own  fraud,  and  recover  it,  iii.  484. 
but  assignee  may,  iii.  484. 

what  is  fraud  in  this  sense,  often  question  of  fact,  iii.  485. 
usually  provided  for  by  statute,  iii.  485. 
transfer  must  be  when  party  was  insolvent,  or  in  contemplation  of  it, 

iii.  485. 
whether  a  sale  is  a  fraudulent  transfer  or  not,  iii.  485,  n.  (j). 
meaning  of  the  clause,  "in  contemplation  of  bankruptcy,"  iii.  485,  n.  (_/). 
any  transfer  to  benefit  insolvent  illegally,  voidable  by  assignee,  iii.  486. 
when  assignee  not  barred  from  obtaining  any  of  insolvent's  property,  by 

his  act,  iii.  486. 
ships  in  port  pass  to  assignee,  iii.  486. 

at  sea,  not  certain,  iii.  486. 
general  rules  respecting  transfer  of  property  applicable,  iii.  486,  487. 
as  to  transfer  of  ship  at  sea  by  bill  of  sale,  iii.  487. 
how  transfer  and  delivery  of  bills  of  lading  vest  property,  iii.  487. 
in  hands  of  insolvent  pass  to  assignee,  iii.  487. 
if  transferred  honafide,  assignee  cannot  hold  goods,  iii.  487. 
mere  delivery  without  indorsement  not  sufBcient,  iii.  487,  n.  (^p). 
nor  mere  delivery  of  a  shipping  note  or  delivery  order  instead  of  bill  of 

lading,  iii.  487,  n.  {p). 
delivery  order  lodged  with  the  wharfinger,  operates  a  transfer,  and  no 

interest  can  pass  to  assignee,  iii.  487,  n.  (/)). 
sale  and  transfer  of  bills  sent  to  consignee  pass  the  property,  if  no  notice 

of  consignor's  insolvency,  iii.  487,  488. 
If  notice  reached  factor,  so  that  sale  was  fraudulent,  doubtful  whether 

sale  would  be  void  against  insolvent  purchaser,  iii  488. 
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qualifications  and  restrictions  in  bills  prevail,  iii.  488. 

right  of  insolvent  to  stop  goods  in  transit,  accrues  to  assignee,  iii.  488. 

but  goods  consigned  to  bankrupt  with  right  of  stoppage  in  consignor,  do 
not  pass,  iii.  488,  n.  (r). 

assignees  may  take  insolvent's  lease,  iii.  489. 

whether  bound  to  take  lease,  iii.  489,  n.  ((). 

as  to  acceptance  of  devise,  iii.  467,  n.  (<),  476-479,  489. 

difference  between  devise  and  lease,  iii.  489. 

presumption  that  grantee  accepts,  more  applicable  to  devise  than  to  a 
lease,  iii.  489. 

assignee  not  a  grantee,  iii.  489. 

inaccuracy  of  term  assignee,  iii.  480,  489. 

trustee  for  creditors  generally,  iii.  489. 

all  parties  in  some  respects,  iii.  489. 

technically  at  common  law,  lessee  no  estate,  iii.  489. 

assignee  acquires  only  right  to  take  the  lease,  iii.  489. 

till  his  election,  lease  in  abeyance  or  insolvent,  iii.  489. 

and  free  from  all  claims  of  assignee  or  creditors,  iii.  489. 

so  of  all  property,  iii.  490,  and  n.  («). 

an  assignment  by  commissioners,  what,  iii.  489,  n.  ((). 

how  assignees  may  take  possession  of  leasehold  property,  iii.  490,  and  n.  (v). 

if  actual  possession,  presumption  that  it  is  as  assignees,  iii.  490. 

any  advantage  received  from  leasehold  property,  a  taking  possession,  iii. 
490. 

mere  offering  for  sale,  not,  iii.  490. 

nor  mere  neglect  to  deliver  up  the  premises,  iii.  491,  n.  (w). 

nor  paying  rent  to  avoid  a  distress,  iii.  491,  n.  ((o). 

nor  releasing  an  under-tenant,  iii.  491,  n.  (w). 

cannot  take  in  part,  and  reject  in  part,  iii.  491. 

assignee  liable  for  rents  and  covenants  for  whole  term  if  he  elects  to 
take,  iii.  491. 

transferee  of  assignee  is  subrogated,  iii.  492. 

assignee  may  transfer  to  a  beggar,  iii.  492. 

how  law  sustains  this  doctrine,  iii.  492. 

lease  passes  to  assignee,  though  covenants,  upon  penalty  of  forfeiture 
against  it,  iii.  492. 

landlord  may  look  to  lessee  and  jdl  subsequent  transferees,  iii.  492. 

reason  thereof,  iii.  492. 

a  distinction  held  here  between  bankruptcy  and  insolvency,  iii.  493. 

process  against  bankrupt  is  in  invitum,  iii.  493. 

insolvent  moves  himself,  iii.  493. 

latter  voluntary  breach,  and  hence  works  forfeiture,  iii.  493. 

proviso  should  be  inserted  that  bankruptcy  or  insolvency  should  deter- 
mine the  lease,  iii.  493. 
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competent  for  grantor,  devisor,  or  lessor,  so  to  insert,  iii.  493,  n.  (J). 
but  not  to  enter  into  agreement  for  any  subsequent  transfer  in  case  of 

his  own  insolvency,  iii.  493,  n.  (6). 
as  to  his  wife,  iii.  493,  n.  (6). 

but  if  wife  brought  him  a  fortune,  she  may  so  restrain  it,  iii.  493,  n.  (i). 
all  commercial  paper  in  general  passes  to  assignees,  iii.  493. 
his  title  not  dependent  upon  its  negotiability,  iii.  493. 

made  by  sequestration,  not  transfer  or  purchase,  iii.  493. 
title  and  equities  of  third  parties  depend  often  upon  its  negotiability,  iii, 

493,  494. 
bankruptcy  overrides  commercial  law,  iii.  494. 
title  of  innocent  party  yields  to  assignee,  iii.  494. 
bankrupt's  transfer  by  bill  of  funds,  invalid  against  assignees,  iii.  494. 
bankrupt  may  do  any  act  not  affecting  rights  and  interests  of  assignee, 

iii.  494,  II.  (d). 
if  bill  drawn  for  more  than  the  funds  and  accepted,  holder  can  recover 

excess,  iii.  494. 
true  only  when  some  act  of  bankruptcy  necessary  to  make  a  party's  title, 

iii.  494,  49.5. 
paper  not  available  for  funds  of  assignment  does  not  go  to  assignee,  iiL 

495. 
paper  held  by  bankers  for  owners  does  not  pass  to  banker's  assignee,  iii. 

495. 
if,  however,  banker  has  discounted  it  or  has  a  lien  on  it,  jissignee  takes, 

iii.  495. 
assignee  takes  benefit  of  promise  to  insolvent,  iii.  496. 
mea,sure  of  damages  when  assignee  sues,  iii.  491,  496. 
What  properly  or  interests  of  bankrupt  do  not  pass  to  assignee,  iii.  496-500. 
in  all  States  certain  property  exempt  from  attachment,  iii.  496. 
where  amount  certain,  question  what  kind,  iii.  496. 
merchandise  usually  not  exempt,  iii.  497. 
no  right  of  action  for  personal  injury  passes,  iii.  497. 
for  breach  of  contract,  iii.  498,  and  n.  (»). 
where  right  to  damages  passes  to  assignees,  iii.  498,  499. 
insolvency  occurring,  pending  action  for  assault  and  battery ;  insolvent 

would  continue  action,  iii.  499. 
if  judgment  obtained  before  insolvency,  it  would  probably  pass,  iii.  499 

satisfied         "  "  certainly  so,  iii.  499. 

property  secured  to  wife's  separate  use,  does  not  pass,  iii.  499. 
wearing  apparel  exempted,  iii.  500,  and  n.  (r). 
•when  jewelry  exempted,  and  when  not,  iii.  500,  and  notes, 
as  to  money  deposited  by  married  woman  living  separate,  iii.  499,  n.  (q) 
where  husband  trustee  of  wife,  property  withheld  from  assignee,  —  Story 

J.,  iii  500. 
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as  to  watch  given  after  marriage,  iii.  500. 

same  given  to  children,  iii.  500,  and  n.  (u). 
Of  question  of  time,  iii.  501-504. 

importance  in  two  ways,  iii.  501. 

first,  when  bankrupt  loses  his  power  over  his  effects,  iii.  601. 

after  this,  any  transfer  of  his  void,  iii.  501. 

in  England,  lien  of  assignees  attaches  on  first  act  of  bankruptcy,  iiL  501 

this  rule  confined  to  bankruptcy,  iii.  502. 

why  applicable  to  bankruptcy  and  not  to  insolvency,  iii.  502. 

wherein  the  reason  fails,  iii.  502. 

rule  in  this  country,  iii.  502. 

time  usually  settled  by  statute,  iii.  503. 

as  to  seizure  of  land  on  execution  before  publication,  iii.  503. 

second,  what  time  must  intervene  to  make  transfers  made  in  contem- 
plation of  bankruptcy  void,  iii.  503. 

different  by  different  statutes,  iii.  503. 

two  months  before  decree  in  bankrupt  law,  iii.  503. 

in  England,  day  of  transaction  excluded,  iii.  503. 

so  day  of  filing  petition,  iii.  503. 

fractions  of  days  considered,  iii.  504,  n.  (J). 

fraud  of  bankrupt  at  any  time  vitiates  transaction  as  to  him,  iii.  604. 

also  as  to  parties  with  knowledge,  iii.  504. 
What  debts  are  provable  against  the  estate,  iii.  504-516. 

in  general  all  debts  and  claims  whatever,  iii.  504. 

whether  due  and  payable  at  the  time  or  not  till  after,  iii.  504,  505. 

or  payable  on  contingency,  if  the  uncertainty  not  excessive,  iii.  505. 

distinction  between  subsisting  debts  payable  on  contingency,  and  contin- 
gent Uabilities  which  may  never  become  debts,  iii.  505,  n.  (/). 

former  alone  can  be  proved,  iii.  505,  n.  (/). 

debt  due  liable  to  be  defeated  may  be  proved,  iii.  505,  n.  (/). 

surety  or  indorser  may  prove  his  claim,  iii.  505,  506,  and  n.  (g). 

all  rent  due  provable,  iii.  506. 

discharge  no  bar  to  an  action  on  an  agreement  for  rent  accruing  subse- 
quent to  bankruptcy,  iii.  507,  n.  (h). 

no  debt  resting  on  illegal  or  immoral  contract  or  consideration  prov- 
able, iii.  508. 

custom  of  trade  as  to  usurious  interest,  iii.  508,  n.  (t). 

assignees  may  make  any  defence  insolvent  could,  iii.  508. 

where  insolvent  guilty  of  fraud,  assignee  may  make  defences  insolven 
could  not,  iii.  508. 

debts  springing  from  an  implied  promise  not  provable,  iii.  508. 

nor  claim  for  unliquidated  damages,  iii.  508,  509. 
for  torts,  iii.  509. 

claim  sounding  in  contract  but  recoverable  in  damages  doubtful,  iii.  509 
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generally,  vendee  no  provable  claim  on  right  of  action  for  non-delivery, 
iii.  509. 

if  he  has  paid,  otherwise  for  the  amount  paid,  iii.  509. 

claim  against  common  carrier  for  goods  lost  provable,  iii.  509,  n.  (I). 

valuable  consideration  must  be  basis  of  claim,  iii.  510. 

assignee  may  defend  against  a  merely  good  consideration,  though  insol- 
vent could  not,  iii.  510. 

may  defeat  any  claim  insolvent  could,  iii.  510. 

no  debt  provable  against  the  funds  not  accruing  before  bankruptcy,  iii. 
510. 

the  reason  thereof,  considered,  iii.  510. 

in  this  country  interest  on  debts  always  cast,  iii.  511. 

usually  in  England,  iii.  511. 

when  interest  is  added  and  when  discounted,  iii.  511. 

when  upon  debt  payable  on  demand,  insolvency  acts  as  a  demand  to 
sustain  claim  for  interest,  iii.  511. 

•when  not,  iii.  511. 

alter  amounts  made  up  for  decree  no  interest,  iii.  511,  512. 

how  creditors  may  act  when  holding  security,  iii.  512. 

rule  in  England,  iii.  512,  n.  (p). 

insolvency  acts  as  a  dissolution  of  an  attachment,  iii.  512. 

in  some  States,  however,  it  may  be  continued  for  benefit  of  creditors,  iii. 

512,  513. 

liens,  mortgages,  &c.,  when  not  affected  by  insolvency,  iii.  260,  512,  n.  (j), 

513,  n.  (r). 

as  to  what  constitutes  a  lien,  iii.  513,  n.  (r). 

insolvent  debtor  cannot  give  lien  to  creditor,  iii.  242. 

attorney  has  no  lien  on  bankrupt's  papers,  iii.  270  and  n.  (y). 

law  of  set-oflf  wider  in  its  reach  than  at  common  law,  iii.  514  ;  and  see 

483,  and  n.  (g). 
covers  all  mutual  claims  or  debts  of  any  kind,  iii.  514. 
creditor  owing  debtor  may  pay  it  by  set-off,  iii.  514. 
if  it  equals  insolvent's,  whole  debt  is  paid,  iii.  514. 
what  kinds  of  credits  may  be  set  off,  iii.  514,  n.  (t). 
an  administrator  cannot  set  off  debt  in  his  own  right  against  distributive 

share  of  insolvent's,  iii.  514,  515. 
debts  must  be  due  in  same  right  to  claim  set-off,  iii.  514,  n.  (J),  515,  n.  (u). 
verdict  in  favor  of  one  creditor  may  be  inquired  into  by  another,  iii.  515. 
this  must  be  done  by  assignee,  when,  iii.  515. 

judgment  highest  evidence  of  debt,  and  at  common  law  conclusive,  iii.  515. 
not  so  in  insolvency,  iii.  515. 

courts  of  insolvency  may  disregard  a  judgment  if  debt  not  due  in  good 
faith,  iii.  516. 
may  inquire  into  consideration  of  judgment  debt, 
iii.  516 
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judgment  may  make  a  claim  provable,  iii.  516. 
award  of  referees  does  not  change  the  nature  of  the  claim,  iii.  516. 
Of  the  proof  of  debts,  and  of  dividends,  iii.  516-521. 
as  to  who  may  prove  debts,  and  the  manner  in  which,  iii.  516. 
all  having  distinct  claims  against  insolvent  may  prove,  iii.  516. 
wife  having  distinct  estate  may  prove  against  estate  of  husband,  iii.  517. 
trustee  may  prove  for  cestui  que  trust,  iii.  517. 
infant  by  his  guardian,  iii.  517. 

and  for  such  purpose  courts  may  appoint  guardian,  iii.  517. 
assignee  of  bond  or  simple  contract  may  prove  in  his  own  name,  iii.  517. 

of  another  insolvent  may  prove  his  claim,  iii.  517. 
corporations  by  duly  authorized  attorney,  iii.  517. 
other  creditors  entitled  to  oath  of  party  in  interest,  iii.  517. 
whose  oath  required  in  cases  above  mentioned,  iii.  518. 
upon  what  grounds  required,  iii.  518,  n.  (d). 
the  reason  of  rule  shows  its  limit,  iii.  518,  519. 
discretionary  power  of  courts  and  commissioners,  iii.  519. 
character  of  examination,  iii.  519. 

any  evidence  admissible  at  law  may  be  oiFered  or  demanded,  iii.  519. 
bankrupt  may  be  examined  by  principle  of  equity  jurisprudence,  iii.  519, 

the  rule  that  witness  need  not  criminate  himself,  used  with  some  qualifi- 
cations in  bankruptcy,  iii.  519,  n.  (y). 

compelled  to  answer  in  regard  tx)  disposition  of  his  estate,  though  it  tend 
to  criminate  himself,  iii.  519,  n.  (j). 

when  bankrupt  may  prove  demand  against  his  own  estate,  iii.  520. 

insolvency  in  cases  of  partnership,  iii.  620. 

how  whole  property  may  pass,  iii.  520. 

most  beneficial  to  have  one  assignee  and  one  insolvency,  iii.  520. 

where  dividends  declared,  iii.  621. 

duty  of  assignee,  iii.  521. 

delay  without  good  cause,  strong  reason  for  removal,  iii.  521. 

debt  may  be  proved  at  any  meeting,  iii.  521. 

but  former  dividend  not  to  be  disturbed,  iii.  521. 

late  proved  debt  entitled  to  subsequent  dividends,  and  also  to  past,  il 
assignee  has  unappropriated  funds,  iii.  621. 
Of  the  discharge,  iii.  522-525. 

how  a  discharge  operates,  dependent  upon  statute,  iii.  522. 

generally  in  this  country  entirely  discharges  debt,  iii.  622. 

otherwise  in  Arkansas,  New  Jersey,  North  Carolina,  Mississippi,  Ten- 
nessee, Illinois,  Georgia,  Missouri,  Connecticut,  Pennsylvania,  and 
Ohio,  iii.  522,  n.  (m). 

provisions  of  the  New  York  statute,  iii.  522,  n.  (m). 

usually  provisions  preventing  fraudulent  insolvents  from  getting  dis- 
charge, iii.  522. 
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how  this  may  be  prevented,  iii.  522. 
where  discharge  must  be  declared,  iii.  522,  523. 
where  creditor  may  object,  and  what  objections  make,  iii.  523. 
general  grounds  on  which  certificate  and  discharge  may  be  disallowed, 

iii.  523,  n.  (n). 
one  creditor  can  have  no  undue  advantage  over  another,  iii.  523. 
if  one  has  by  fault  of  insolvent,  discharge  prevented,  iii.  523. 
discharge  operates  fully  against  all  creditors  whose  debts  are  proved, 

iii.  524. 
but  not  against  those  not  proved,  and  could  not  be  from  their  natui'e, 

iii.  524. 
as  to  those  which  might  have  been,  but  were  not,  doubtful,  iii.  624. 
would,  however,  generally  be  barred,  iii.  524. 

as  would  also  those,  in  their  nature  provable,  but  not  proved  from  per- 
sonal hinderance  or  ignorance,  iii.  525. 
when  certificate  may  be  impeached,  iii.  525. 
effect  of  a  promise  to  pay  a  debt  discharged  by,  i.  381,  382,  434. 
what  constitutes  such  promise,  i.  381. 
form  of  action  upon  such  promise,  i.  381,  382. 
Of  privileged  or  preferred  debts,  iii.  525,  526. 
some  debts  preferred,  though  general  purpose  of  bankrupt  law  to  put  all 

on  same  footing,  iii.  525. 
all  amounts  due  United  States,  iii.  525. 

State  in  which  insolvent  resides,  iii.  525. 
certain  amounts  due  for  personal  service,  iii.  525,  526. 
sometimes  costs  of  attachments,  &c.,  which  have  ended  in  insolvency, 

iii.  626. 
why  majority  of  cases  cited  are  from  English  books,  iii.  526. 
two  principal  statutes  containing  leading  principles  of  bankruptcy,  iii.  626. 
BAR, 

when  created  to  an  action  against  one  debtor  by  a  judgment  against  his 
co-debtor,  i.  12,  n.  (c). 

(&e  Judgments.) 
BARRATRY,  ii.  378,  379. 
BARTER, 

agent  to  sell  cannot,  without  special  authority,  i.  58,  n.  (h). 
BlSTARDS, 

{See  Illegitimate  Children.) 
BEARER, 

note  or  bill  payable  to,  how  transferred,  i.  241,  242. 
BELIEF, 

of  one  contracting  party  of  intention  of  the  other,  ii.  498,  499. 
BETTING, 

(5ee  Stakeholders.    Wageps.) 
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BEYOND   SEAS, 

meaning  of  the  term,  iii.  98. 
BIGAMY,  ii.  603,  n.  (n). 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

acts  concerning,  agent  for,  must  have  specific  authority,  i.  62. 
if  agent's  note  be  taken,  principal  discharged,  i.  65. 
to  agent  or  servant,  when  it  affects  principal,  i.  76. 

{See  Indorsement.) 
liability  of  agent  intrusted  with,  i.  85,  n.  (z). 
power  of  agent  intrusted  with,  to  pledge,  i.  92,  93. 
liability  of  partnership  on,  when  drawn  without  authority,  i.  185,  n.  (u). 

of  executor  on,  i.  128. 
negotiable  bills  and  notes,  i.  238-245. 
gift  by,  i.  237. 

exceptions  to  rule  prohibiting  assignments  of  choses  in  action,  i. 
238. 
essentials  of,  1.  245-250. 
indorsement  of,  i.  250-259. 

no  firm  can  sue  a  note  if  one  of  the  same  firm  is  a  defendant,  i.  253. 
apportionment  of,  when  the  consideration  is  divisible,  i.  464,  n.  (I). 
payable  on  demand,  i.  259-266. 
presentment  of,  for  acceptance,  i.  266-268. 

for  payment,  i.  268-274. 
of  whom,  when,  and  where  the  demand  of,  should  be  made,  i.  274-277. 
notice  of  non-payment  of,  i.  277. 
excuses  for  neglect  of,  i.  278. 
when,  where,  and  how  to  be  given,  i.  279-282. 
how  the  indorser  may  be  discharged,  i.  282,  284,  286. 
protest  of  bills,  i.  286-288. 

"vhen  bills  are  foreign,  and  when  inland,  i.  286,  287. 
damages  for  non-payment  of  bills,  i.  288,  289. 
liability  of  holder  of,  as  collateral  security,  ii.  110,  n.  (f). 
liability  of  banks  for  collection  of,  when  intrusted  to  them,  ii.  103,  n.  (g)  ; 

iii.  264,  n.  (x). 
pledgee  of,  his  rights,  ii.  118,  119. 
payable  to  a  fictitious  payee,  not  construed  as  bills  payable  to  bearer,  ii. 

495,  u.  (jr). 
right  of  holder  in  certain  cases  to  consider  promissory  notes  as  bills,  iu 

509. 
when  a  note  is  invalid  because  of  a  repugnant  indorsement,  ii.  513,  n.  (o). 
indorsement,  how  made  in  case  of  insolvency  or  bankruptcy,  iii.  470. 
restrictive  words  in,  ii.  513,  n.  (o). 
payable  at  certain  banks,  usage  of  such  banks  to  be  conformed  to,  ii. 

537,  n.  (/). 
one  not  a  payee,  indorsing,  may  prove  that  his  contract  was  conditional, 

ii.  553. 
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Low  affected  by  the  lex  loci,  ii.  575,  583-587. 
(See  Pi-ACE,  Law  of.) 
payment  in,  ii.  619,  624,  684. 

(See  Payment.) 
payable  in  specific  articles,  without  time  or  place,  payable  on  demand  at 

place  where  articles  are,  ii.  649,  n.  (a). 
accord  and  satisfaction  of,  ii.  684. 

3uit  on,  when  may  be  brought  for  instahnents,  ii.  620,  635. 
how  indorser  of,  may  sue  prior  indorser,  ii.  620. 
interest  on,  how  calculated,  ii.  635. 
alteration  of,  ii.  716-722,  n.  (y) ;  iii.  305,  306,  307,  308. 
by  subsequent  attestation,  ii.  721,  n.  (s). 
(See  Stamps.) 
sales  of,  within  the  statute  of  frauds,  iii.  50,  n.  (/). 
how  afferted  by  usury  laws. 

(See  rjsuRT.) 
part  payment  in,  debts  barred  by  the  statute  of  limitations  revived  by, 

ii.  73-77. 
when  the  statute  of  limitations  begins  to  run  on,  iii.  90-93. 
when  usurious. 

(See  Usury,  Interest  and  Usury.) 
discount  of,  when  usurious,  iii.  131,  132. 
damages  in,  action  of  trover  for,  iii.  195. 

in  sales,  for  breach  of  contract  to  give,  iii.  211. 
payable  in  goods,  damages  in  action  on,  iii.  215-217. 
indorsement  of,  how  compelled,  iii.  374. 

lien  discharged  by  receipt  of  negotiable  paper  on  time,  iii.  246. 
revives  if  paper  is  on  hand,  overdue,  iii.  246. 
(See  Lien) 
BILLS  OE  LADING, 

bill  of  lading,  what  rights  given  by  possession  of,  by  factor,  i.  98. 

when  signature  of  master  binds  owner,  i.  45. 

negotiability  of,  i.  289. 

stoppage  in  transitu  defeated  by  indorsement  of,  i.  606-608. 

pledge  of,  ii.  118. 

liability  of  carrier,  how  affected  by  exceptions  in,  ii.  172. 

whether  indorsement  and  delivery  of,  is  sufficient  delivery  of  goods,  to 

conform  to  the  statute  of  frauds,  i.  552  ;  iii.  43. 
bona  Jide  transfer  of,  passes  property  in  goods,  even  against  assignees  in 

insolvency,  iii.  487. 
in  the  hands  of  insolvent  pass  to  assignee,  iii.  487. 
delivery  of  without  indorsement,  not  sufficient  to  transfer  property,  iii. 

487,  n.  (p). 
stamp  required  on  foreign,  iii.  319. 
VOL.  III.  38 
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assignment  of,  to  be  stamped,  iii.  319. 

delivery  of  shipping  note  or  delivery  order  not  equivalent  to  delivery  of 
bill  of  lading,  and  will  not  transfer  property  in  goods,  iii.  487,  n.  (p). 

parol  evidence,  in  lieu  of  unstamped,  iii.  319. 

delivery  order  lodged  with  wharfinger  transfers  property,  iii.  487,  n.  (^). 

sale  and  transfer  of  bill  of  lading  by  consignee  without  notice  of  con- 
signor's insolvency,  transfers  property,  iii.  488. 
with  notice,  whether,  iii.  488. 

qualifications  and  restrictions  in,  prevail,  iii.  488. 
BILL  OP  SALE, 

effect  of  to  transfer  ship  at  sea  as  against  assignee  in  insolvency,  iiL  486. 

of  ship  to  be  stamped,  iii.  319. 

for  security  considered  a  mortgage,  iii.  319. 
BLANKS, 

supplied,  how,  ii.  563. 

alteration  of  instrument  by  filling,  ii.  723. 
BOARDING-HOUSE   KEEPERS, 

liability  of,  ii.  151  and  n.  (i),  152. 

contract  for  rooms  and  board  not  a  lease,  iii.  333. 
BOATMEN, 

when  liable  as  common  carriers,  ii.  169,  170. 
BOND, 

assignment  of,  i.  228. 

of  railroad,  negotiability  of,  i.  290,  291. 

of  an  infant,  i.  295,  313. 

condition  of,  explains  the  obligatory  part,  ii.  503. 

to  be  construed  in  favor  of  obligor,  ii.  510,  n.  (jf). 

what  words  constitute  a,  ii.  512. 

when  void  for  repugnancy,  ii.  513,  n.  (o). 

alteration  of,  ii.  717,  n.  (n),  720,  and  n.  (r). 

by  attestation  after  execution,  ii.  720,  n.  (r). 

amount  due  on,  but  not  the  penalty,  pleadable  as  set-off,  ii.  737. 

penalty  of,  how  relieved  against,  at  law  and  in  equity,  iii.  156,  157. 

official,  executed,  on  Sunday,  valid  as  to  parties  protected,  ii.  765. 

post  obit,  validity  of,  and  extra  interest  upon,  iii.  141. 

of  railroad  company,  usury  in  the  sale  of,  iii.  144,  145. 

construed  as  contract,  iii.  355,  356. 

for  performance  of  work,  specific  performance  of,  when  decreed,  iii.  871, 
n.  («). 
BONUS, 

on  loans,  when  in  conflict  with  the  usury  laws,  iii.  113,  148. 
BORROWER, 

nghts  of,  ii.  108. 
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BOTTOMRY, 

transfer  by,  ii.  280-285. 

loans  on,  not  usurious,  iii.  137-189. 
BOUGHT  AND  SOLD  NOTES, 

definition  of,  i.  541. 

duty  of  broker,  as  to,  i.  541. 

written  approval  of  principal,  not  necessary,  i.  542. 

they  are  the  best  evidence  of  the  bargain,  i.  543. 

■where  they  agree,  but  differ  from  unsigned  entry,  i.  543. 

where  they  agree,  but  differ  from  signed  entry,  i.  543. 

where  they  differ,  and  one  agrees  with  signed  entry,  i.  543. 

what  a  sufficient  signature,  i.  544. 

where  they  differ,  and  there  is  no  signed  entry,  i.  544. 

effect  of  immaterial  variation  of  notes,  i.  545. 

how  material  mistake  may  be  neutralized,  i.  546. 

effect  of  non-delivery  of  one  of  the  notes,  i.  546. 

use  of  invoice  with  name  of  vendee  changed,  i.  546. 

production  of  one  note  will  sustain  action,  i.  546. 

when  broker's  entry  must  agree  with  the  contract  as  actually  concluded, 
1.  546,  n.  (r). 

evidence  of  usage,  when  admissible  to  explain  variances  in  the  notes,  i. 
547. 

true  office  of  mercantile  usage,  L  547. 

effect  of  non-mention  of  sample,  in  notes,  i.  547. 
of  omission  of  warranty,  i.  547,  n.  (w). 

when  sold  note  will  bind  the  broker,  i.  549. 

principal's  right  to  assume  the  contract,  i.  549. 

where  wrong  name  is  given  in  the  notes,  i.  549. 

notes  and  memorandum  to  be  signed  while  the  broker  acts,  i.  549. 

as  to  time  when  principal  may  sign,  i.  549. 

effect  of  ratification  by  principal  upon  inoperative  signature  of  broker,  L 
550. 

stamps  required  on  both  notes,  i.  550. 

as  to  stamp  on  broker's  entry  of  sale,  i.  550. 
BREACH  OF  PROMISE, 

ground  for  increased  damages  in  an  action  for,  iii.  1 71. 
BREACH   OF   TRUST, 

how  remedied  in  equity,  iii.  375. 
BRIDGES, 

right  of  eminent  domain  in  relation  to,  iii.  534,  543. 
BROKER, 

power  to  resell  and  charge  with  the  loss  the  purchaser  who  fails  to  pay, 
i.  57,  n.  (6). 

cannot  delegate  his  authority,  i.  82,  n.  (p),  99. 

distinction  between,  and  a  factor,  i.  91,  99,  551,  n.  (i). 
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■when  a  partner,  i.  148,  n.  (e). 

power  of,  -when  the  pledgee  of  stock,  ii.  117. 

rights  of,  against  his  principal  who  has  not  furnished  funds  to  meet  a 
purchase  when  the  broker  has  paid  the  expenses  of  a  resale,  ii.  537, 
n.(/). 

set-off  against,  when  allowed,  ii.  743. 

an  agent  for  both  parties  under  the  statute  of  frauds,  iii.  11,  12. 

memorandum  required  by  the  statute  of  frauds,  what  sufficient,  iii.  12 
n.  (0- 

sale  notes  of,  to  be  stamped,  iii.  117. 

lien  of,  ii.  264;  iii.  266,  267. 

charge  of,  forserrioes  in  discount  of  notes  and  bills,  not  usurious,  iii.  133, 
134. 

when  he  becomes  the  agent  of  both  parties,  i.  541. 

duty  of,  as  to  signed  memorandum  and  bought  and  sold  notes,  i.  541. 

signature  by,  satisfies  the  statute  of  frauds,  i.  541. 

right  of  principal  to  repudiate  his  bought  and  sold  notes,  i.  543 

not  disclosing  his  principal,  he  may  be  held,  i.  548. 

reason  of  this  rule,  i.  548. 

contract  through  the  agency  of  two  brokers,  i.  549. 

when  to  sign  memorandum  and  notes  of  sale,  i.  549. 

ratification  of  signature  of,  by  principal,  i.  550. 

factor  does  not,  like,  bind  both  parties,  i.  551,  n.  ({). 
(See  Factors  and  Brokers.) 
BROTHEL, 

proximity  of,  whether  it  avoids  a  contract  for  the  hire  of  a  house,  when 
not  disclosed  by  the  agent  at  the  time  it  was  made,  i.  61,  n.  («). 
BUILDING, 

burned  after  lease  made  and  before  term  began,  i.  505,  n.  (m). 

burned  after  term  began,  without  covenant  to  repair  or  rebuild,  i.  505, 
II.  (m). 

contract  for,  ii.  57. 

extra  work  in,  when  and  how  to  be  paid  for,  ii.  57,  58. 
BUYER, 

no  one  can  be  made  to  buy  of  another  against  his  will,  i.  521. 

sends  order  to  A,  which  B  executes,  buyer  not  bound  to  B,  i.  521. 
BT-BIDDING, 

when  sales  at  auction  are  avoided  by,  i.  494. 

prevents  sale  from  being  enforced  in  equity,  iii.  414,  n.  (d). 

C. 

CAPACITY  OF  PARTIES, 

(See  Parties.) 
CAPIAS  AD  RESPONDENDUM,  iii.  423. 
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CAPIAS  AD  SATISFACIENDUM,  iii.  423. 
CAPTURE,  ii.  379,  380. 
CARRIERS,  COMMON, 

liability  of,  how  measured,  ii.  158,  159. 

excused  for  losses  occasioned  by  tbe  "  act  of  God,"  ii.  159-162. 
still  bound  to  take  care  of  goods,  ii.  162. 
by  the  natural  decay  of  goods,  ii.  162,  202,  203. 
by  public  enemies,  ii.  163. 
Who  is  a  Common  Carrier,  ii.  163-173. 
wagoners  and  market-men,  ii.  163-167. 
truckmen,  cartmen,  and  porters,  ii.  166,  167. 
proprietors  and  drivers  of  stage-coaches,  ii.  168,  169. 
carriers  by  water,  ii.  169-172. 
boatmen  and  ferrymen,  ii.  169. 
proprietors  of  steamboats,  ii.  169,  170. 
owners  of  general  ships,  ii.  171,  172. 
railroad  companies,  ii.  172,  173. 
steam  tow-boats,  ii.  169. 
horse  railroads,  ii.  253. 
telegraph  companies,  ii.  173,  251,  252. 
Obligations  of  a  Common  Carrier,  ii.  173-176. 
to  receive  goods,  ii.  1 73. 

when  owner  of  goods  not  bound  to  r^eive,  ii.  1 73. 
excuses  for  refusal  to  receive,  ii.  1 74,  175. 
compensation  of,  ii.  175,  206,  226. 
discrimination  between  persons,  how  limited,  iL  1 75. 
When  the  responsibility  begins,  ii.  175-178. 
with  delivery  to,  ii.  175-177. 
determined  by  the  character  in  which  the  carrier  receives  goods,  iL 

178-180. 
notice  of  the  delivery,  ii.  180,  181. 

delivery  to  what  persons  renders  the  carrier  liable,  ii.  1 76, 1 77, 180, 181, 195. 
liability  of  the  owner  of  a  ship  carrying  goods  when  chartered  to  an- 
other, ii.  182,  183. 
delivery  to,  when  sufScient  to  satisfy  the  requirements  of  the  statute  of 

frauds,  iii.  47,  48. 
damages  in  an  action  against,  iii.  193-195. 

claim  against-for  goods  lost,  may  be  proved  against  estate  of,  in  insolven- 
cy, iii.  509,  n.  (I). 
When  the  responsibility  ends,  ii.  183-203. 
delay  in  delivery,  when  excused,  ii.  185,  186. 
duty  of,  when  delivery  to  the  consignee  cannot  properly  be  made,  ii.  186 

195,  210,  211. 
what  constitutes  delivery  by,  ii.  184, 185, 187. 
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how  affected  by  usage,  ii.  187,  197,  537,  n.  (/). 

when  notice  to  the  consignee  of  the  arrival  of  goods  is  necessary,  ii.  187, 
188,  195. 

railroad  carriers,  delivery  by,  ii.  188-190. 

carriers  by  water,  delivery  by,  ii.  190-203. 

none  on  a  holiday,  ii.  195. 

when  "  common  "  carriers  become  liable  only  as  warehouse-men,  or  de- 
positaries, ii.  197,  200,  206. 

not  liable  for  goods  in  the  personal  custody  of  the  owner,  ii.  176,  198, 
200. 

acceptance  of  the  goods  by  the  consignee  before  reaching  their  destina- 
tion, effect  of,  ii.  200. 

failure  to  deliver,  when  excused,  ii.  159-163,  201-203. 
Where  a  third  party  claims  the  goods,  ii.  142,  203-205. 

delivery  to  the  true  owner  a  good  defence  to  an  action  brought  by  the 
consignor  having  no  right,  ii.  203. 

remedy  in  equity,  ii.  94,  142,  205. 
Compensation,  ii.  173,  175,  206. 
Lien,  and  Agency  of,  and  responsibility  ieyond  his  oion  route,  ii.  20S-218. 

right  of  lien,  ii.  207  ;  iii.  252-254. 

(5ee  Lien.) 

how  varied,  ii.  207. 

abandonment  of,  ii.  207,  n.  (e). 

can  acquire  none  on  goods  belonging  to  the  United  States,  ii.  207. 

liability  of,  while  holding  goods  on  the  ground  of,  ii.  207. 

when  he  receives  goods  from  one  not  the  owner  or  his  agent,  ii.  208. 

when  the  carrier  is  liable  only  as  factor,  ii.  211. 

liable  for  the  acts  of  agents,  ii.  212,  228. 

of  partners,  ii.  229. 

when  liable  for  the  safe  transportation  of  goods  beyond  the  terminus  of 
his  route,  ii.  212-218. 

how  he  may  exonerate  himself  from  this  liability,  ii.  218. 
Common  carriers  of  passengers,  ii.  219-233. 

liability  of,  how  measured,  ii.  219-225. 

for  gratuitous  passengers,  ii.  219-223. 
for  the  carriage  of  slaves,  ii.  220,  n.  (6). 

damages  may  be  exemplary,  ii.  225. 

duty  of,  to  notify  passengers  of  peculiar  dangers,  ii.  220,  n.  (6). 

burden  of  proof  on,  to  disprove  negligence  in  case  of  loss,  ii.  224,  281. 

duty  of,  to  receive  passengers,  ii.  225. 

excuses  of,  for  not  receiving,  ii.  225,  u.  (I). 

duty  of,  as  to  speed,  treatment  of  passengers,  providing  suitable  means 
of  transport,  and  proper  servants,  ii.  226-229. 

passengers  may  be  expelled  for  non-payment  of  fare,  ii.  229. 
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but  not  while  the  car  is  in  motion,  ii.  229. 

passengers  bound  to  show  tickets  and  comply  with  reasonable  regula- 
tions, ii.  230,  246. 
liability  of,  for  injuries  to  strangers,  ii.  230. 
in  cases  of  collision,  ii.  230. 

when  the  negligence  of  the  injured  party  is  a  good  defence, 
ii.  230-232. 
liability  by  express  contract,  ii.  233-238. 
effect  of  through  ticket,  ii.  214,  253. 

servant  may  recover  for  loss,  though  master  bought  ticket,  ii.  223. 
Of  special  agreements  and  notices,  ii.  218,  233-248. 
whether  they  may  qualify  their  common-law  liability,  ii.  233. 
by  express  contract,  ii.  233-238. 
by  notice,  ii.  240-246. 
how  far  they  may  limit  their  liability  by  notice,  iL  240-252. 
liability  of,  in  case  of  negligence  notwithstanding  notice,  ii.  241,  n.  (r) 
whether  the  notice  dispenses  with  a  special  inquiry,  ii.  252. 
what  is  sufficient  notice,  ii.  252,  n.  (z). 
notice  by,  to  be  construed  against,  ii.  509. 
railroad   companies  bound  by  their  time-tables  and  advertisements,  ii. 

239,  240. 
in  what  cases  special  agreements  conflict  with  public  policy,  ii.  249,  250. 
Of  Fraud,  ii.  253,  256. 
liability  of,  how  affected  by  the  fraud  of  the  owner,  ii.  253. 

for  baggage  of  passengers,  to  what  articles  it  extends,  ii.  199, 
254,  255. 
testimony  of  the  passenger,  admissible  to  prove  the  contents  of  his  trunk, 

to  what  extent,  ii.  256,  257. 
receipts  given  by,  need  no  stamp,  iii.  325. 
CARRIERS,  PRIVATE, 

persons  liable  as  such,  ii.  157,  158,  164,  a.  (d). 
special  property  of,  in  the  chattel,  ii.  157, 
liability  of,  how  measured,  ii.  158. 
how  affected  by  special  contract,  ii.  158. 
not  bound  to  receive  goods,  ii.  173. 
CAUSA   PROXIMA, 

how  distinguished  from  causa  remoia  in  regard  to  damages,  ii.  160  ;  iii.  180. 
CAVEAT  EMPTOR, 

rule  of,  when  applied,  i.  577. 

exceptions  to,  i.  561,  578,  583-587. 
CERTIFICATES, 

stamps  required  on,  iii.  324,  325. 

of  record  and  acknowledgment  of  deeds,  exempt  from  stamp,  iii.  324. 

of  proof  of  deeds  by  attesting  witnesses,  exempt  from  stamp,  iii.  324. 
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CERTIFICATES—  Continued. 

of  weight  or  measure,  exempt  from  stamp,  iii.  824. 
(See  Stamps.) 
CESSIO  BONORUM, 

of  the  civil  law,  iii.  429. 
CESTUI S   QUE   TRUST, 

fraud  upon,  ii.  774. 
CHAMPERTY, 

contracts  of,  void,  ii.  76.5. 

what  amount  to,  ii.  766. 
CHARTERS, 

construction  of,  ii.  504. 

of  corporations,  are  contracts,  ii.  513-515. 

how  construed,  ii.  515—517. 

reservations  in,  how  construed,  ii.  513-515. 

when  may  be  taken  for  public  purposes,  ii.  517-527. 
CHARTER-PARTY,  ii.  300-306. 

the  rule,  expressio  unius  est  exclusio  alterius,  applied  to,  ii.  615,  516. 

to  be  stamped,  whether  foreign  or  domestic,  iii.  319. 
CHATTELS, 

whether  the  spontaneous  growth  of  laud  is  to  be  considered  as,  iii.  S1-S3. 
CHECKS, 

of  a  bank,  payment  in,  ii.  623. 

(See  Payment  and  Bank  Checks.) 
CHILD, 

meaning  of  the  term,  ii.  501,  n.  (;). 

whether  legitimate  when  born  in  legalized  polygamy,  ii.  593,  n.  (v),  697, 
n.  (z). 
CHOSES  IN   ACTION, 

assignments  of,  i.  223-230. 

rights  of  the  assignee  of,  i.  224,  225. 

what  may  be  assigned,  i.  225,  228. 

manner  of  assignment  of,  i.  228,  229. 

equitable  defences  to,  i.  229. 

of  a  married  woman,  how  reduced  into  possession  by  her  husband,  L 
841,  342. 

(See  Assignment  and  Novation.) 

sales  of,  when  usurious,  iii.  143-150. 

(See  Bills  op  Exchange  and  Pbomissort  Notes.) 
CHRONOMETER,  ii.  274,  n.  (n). 
CLERK, 

of/  court,  necessary  to  authenticate  proceedings,  that  they  may  receiv* 
"  full  faith  and  credit,"  ii.  612. 
CO-CONTRACTORS, 

contribution  between,  i.  32,  33. 
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COHABITATION, 

how  it  affects  the  husband's  liabilities  for  contracts  of  his  wife,  and  nec- 
essaries furnished  to  her,  i.  345-364. 
COIN, 

contract  for  sale  or  loan  of,  illegal  if  not  in  ■writing,  iii.  294,  317,  318. 
COLLATERAL   SECURITY, 

bills  and  notes,  when  negotiated  as  such,  whether  open  to  equitable  de- 
fences, i.  258. 
liability  of  the  holder  of  bond  and  notes,  as  such,  ii.  110,  n.  ((). 
suspension  of  original  cause  of  action  not  to  be  inferred  from  the  giving 
with  power  to  sell,  &c.,  ii.  684,  685. 
COLLISION   OF   VESSELS,ii.  308-314;  iii.  180. 
peril  of  the  seas,  ii.  377. 

{See  Shipping.) 
COMBINATION, 

(See  Restraint  op  Trade.) 
COMMERCE, 

insufficiency  of  common  law  to  meet  wants  of,  iii.  423. 
COMMERCIAL  DOCUMENTS, 
stamps  on,  iii.  317-323. 

{See  Stamps.) 
COMMISSIONS, 

factor's  right  to,  when  complete,  i.  97. 
his  lien  for,  i.  97,  98. 

may  pledge  to  the  amount  of  his  lien  for,  i.  93. 
(See  Lien.) 
COMMODATUM, 

liabiUty  of  borrower,  ii.  108. 
COMMON  LAW, 

basis  of,  ii.  539,  540. 

insufficient  alone  to  meet  the  wants  of  commerce ;  can  only  affect  two 
parties,  plaintiff  and  defendant ;  permits  unlimited  preference  to  cred- 
itors ;  principle  of,  opposed  to  that  of  bankrupt  and  insolvent  laws, 
iii.  423-431. 
lawyers,  aversion  of,  to  bankrupt  laws  upon  their  introduction,  ii.  580. 
liens  by,  iii.  238,  250,  251. 
none  given  by  factor  at,  iii.  242. 
COMMUNITY, 

of  property,  in  Louisiana,  i.  370,  note. 
COMPANIES, 

{See  Joint-Stock  Companies.) 
COMPENSATION, 

(See  Damages.) 
of  the  civil  law,  ii.  734. 
in  equity,  iii.  399-403. 
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COMPOUND  INTEREST, 

not  usurious,  iii.  150. 

when  agreement  for,  is  valid,  iii.  151-153. 

annual  rests  in  merchants'  accounts  allowed,  iii.  152,  n.  (J^. 
COMPROMISE, 

of  suits  or  claims,  a  valid  consideration,  i.  438. 

of  a  debt,  binding,  ii.  618,  685. 
CONCEALMENTS, 

of  agent,  how  they  affect  the  principal,  i.  59,  60. 

of  partner,  how  they  affect  the  firm,  i.  184,  n.  (m). 

by  the  owner  of  goods,  how  they  affect  the  liability  of  a  common  carrier 
ii.  253. 

in  insurance,  ii.  402-405,  435. 

(See  Fkatjd,  ii.  776,  777.) 
CONCURRENT   AGREEMENTS,  ii.  676,  677. 
CONDEMNATION, 

"  sentence  of,"  in  charter-party,  how  construed,  ii.  499,  n.  (9). 
CONDITION, 

of  obligation,  how  construed,  ii.  610,  n.  (3/). 

words  of,  construed  as  words  of  covenant,  ii.  511. 

grants  on,  avoided  by  a  breach  thereof,  ii.  525,  526. 
not  favored  by  the  law,  ii.  526. 

when  a  provision  in  a  contract  amounts  to,  ii.  526,  627. 

when  covenants  in  a  contract  are  a  condition  precedent  to  each  other, 
ii.  528,  529,  and  n.  (r),  675-677. 

tender  on,  not  valid,  ii.  644. 

signature  on,  i.  242. 

of  insurance  policy,  does  not  affect  the  obligation  to  stamp,  iii.  320. 
CONDITIONAL   SALES,  i.  537-541. 

{See  Sales  to  arrive.) 
CONFLICT   OF   LAWS, 

{See  Place,  Law  of.) 
CONFUSION, 

of  goods,  effect  of,  ii.  136 ;  iii.  198,  199. 
CONSEQUENTIAL   INJURY, 

when  damages  recoverable  for,  iii.  177-187,  212-223. 
CONSIDERATION, 

not  included  in  the  definition  of  a  contract,  i.  6,  7. 
Necessity  for,  i.  427-430. 

in  the  civil  law,  i.  427,  429. 

in  the  continental  law,  i.  428. 

in  the  common  law,  i.  428,  429. 

of  contracts  under  seal  or  specialties,  i.  428,  429. 

of  written  contracts,  1.  429,  430. 

when  expressed,  no  other  can  be  proved,  i.  429,  contra,  430 
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C  ONSIDERATION— Conimued 
Kinds  of,  i.  430-436. 

good,  i.  431 ;  ii.  495,  n.  (^), 

valuable,  i.  431. 

equitable,  i.  431. 

moral,  i.  432-435. 

promise  in  consideration  of  past  cohabitation  void,  i.  435,  436. 

former  debt  barred  or  discharged,  good  consideration  for  new  promise, 
i.  381,  434. 
Adequacy  of,  i.  436,  437,  492. 

valid  considerations  classified,  i.  438-455. 

promise  by  son  not  to  complain  of  his  father's  disposition  of  his  estate, 
no  consideration  for  note,  i.  439,  440. 

obtaining  passage  of  a  law  by  corrupt  means  no  consideration,  i.  440. 
Prevention  of  litigation,  i.  438-440. 

submissions  to  arbitration,  i.  438,  451. 

compromise  of  a  right  of  action,  i.  438,  439. 
Forbearance  of  a  suit  at  law  or  in  equity,  i.  440—444.  ' 

must  not  be  of  a  wholly  unfounded  claim,  i.  441. 

time  of,  i.  442. 

not  a  consideration  unless  there  is  a  party  liable  to  suit,  i.  443. 

waiver  of  a  right  of  action,  i.  444. 

incurring  liability  to,  i.  444. 

subsisting  legal  obligation,  i.  444. 
Assignment  of  debt,  i.  445. 
Work  and  service,  i.  445,  446. 

when  gratuitous,  i.  446,  ii.  96,  n.  (x). 
Trust  and  confidence,  i.  447,  448. 

liability  of  a  gratuitous  bailee,  i.  447,  u.  (to). 
Promise  for  a  promise,  i.  448-452. 

not  a  consideration  without  mutuality,  i.  450-452. 

except  between  infants  and  persons  of  fiill  age,  i.  329,  330,  452. 
Subscription  and  contribution,  i.  452-455. 

effect  of  seal  on  subscription  book,  i.  454. 

to  the  stock  of  incorporated  companies,  i.  453. 

for  charitable  purposes,  i.  453,  454. 
Of  consideration  void  in  part,  i.  455,  456. 
Illegality  of  consideration,  i.  440,  456-459. 

how  it  affects  indorser,  i.  243. 

distinction  between  partial  illegality  of  consideration  and  partial  illegal! 
ty  of  promise,  i.  457. 

distinction  between  illegality  by  statute  and  illegality  by  common  law  i.  457 

what  constitutes  illegality  by  statute,  i.  458. 
Impossible  considerations,  i.  459-462. 

the  impossibility  must  be  natural,  not  merely  personal  to  the  promisor, 
i.  450,  461. 
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CONSIDERATION —Conhnued. 

Failure  of  consideration,  i.  462—466. 
total  failure,  i.  462. 
partial,  i.  462-465. 
when  divisible,  i.  463,  464. 
when  imjuiry  precluded,  i.  465. 

extrinsic  evidence  admissible  to  prove  want  of,  i.  430. 
when  money  is  voluntarily  paid,  i.  466. 
Rights  of  a  stranger  to  the  consideration,  i.  466-468. 

by  the  ancient  rule  of  the  common  law,  when  secured,  i.  466,  467. 

by  the  prevailing  rule  in  this  country,  i.  467. 

in  contracts  under  seal,  the  action  must  be  brought  in  the  name  of  the 

party  to,  i.  468. 
The  time  of  the  consideration,  i.  468-474. 
concurrent,  i.  468. 
executory,  i.  468. 

executed,  founded  on  previous  request,  express  or  implied,  i.  468,  469. 
previous  request,  when  implied,  i.  469-474. 
extrinsic  evidence  admissible  to  prove  time  of  giving,  ii.  564. 
when  required  to  be  stated  in  declaration,  i.  472,  u.  (e). 
liability  of  promisor  not  extended  by  express  promise,  when  his  previous 

request  and  subse';;'dent  promise  are  both  implied  by  law,  i.  472-474. 
of  a  guaranty,  i.  440,  n.  (u),  450,  ii.  7. 
of  contracts  of  novation,  i.  218-220. 
of  negotiable  paper  presumed,  i.  242,  249. 
when  inquirable  into,  i.  249,  256 
entireness  of  the  consideration,  how  it  affects  the  joinder  or  severance  of 

parties,  i.  15-20. 
how  affecting  entirety  of  contract,  ii.  518,  519. 

(iee  Apportionment  of  Contracts.) 
apparently  exhausted,  evidence  that  it  is  not,  ii.  563. 
of  a  contract,  when  required  to  be  in  writing,  iii.  14,  16. 
of  a  contract  within  the  statute  of  frands,  when  recoverable,  iii.  35,  38, 

58,  n.  (2^). 
with  interest,  when  the  measure  of  damages  in  breach  of  tovenants  m 

sales  of  real  estate,  iii.  224-227. 
in  equity,  iii.  359-364,  388,  u.  (c). 

(&e  Specific  Performance.) 
what  necessary  to  proof  of  claim  against  estate  of  bankrupt  or  insolvent, 

iii.  510. 
of  deed,  as  used  in  the  stamp  law,  iii.  329,  n.  (/). 
CONSIGNOR, 

lien  of,  on  property  or  proceeds  held  by  consignee,  iii.  284,  n.  (_;). 
CONSIGNEE, 

or  owner,  when  not  bound  to  receive  goods  from  carrier,  ii.  1 75. 
factor  as,  may  acquire  lien  in  advance  of  possession,  iii.  262,  and  n.  (to). 
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CONSTITUTION  OF  THE  UNITED  STATES, 
operation  of,  on  contracts,  iii.  527. 
What  are  contracts  within  the  clause  respecting  the  obligation  of  them,  iiL 
527-533. 
a  grant  is  within  the  clause,  iii.  527. 
contracts  between  two  States,  within,  iii.  548. 

between  a  State  and  an  individual,  iii.  548,  n.  (d), 
what  interference  violates  the  obligation,  iii.  528. 
laws  relating  to  public  property  or  rights,  iii.  529. 
municipal  corporation,  powers  and  franchises  of,  iii.  529. 
salaries  and  tenures  of  ofBce,  not  within,  iii.  530. 
grants  to  corporations  and  charters  thereof  within,  iii.  527,  n.  (c), 

531-533. 
reservations  in  charters,  iii.  531-533. 
What  rights  are  implied  by  a  grant,  iii.  533,  534. 

grants,  how  construed,  iii.  533. 
Of  an  express  grant  of  exclusive  privileges,  iii.  535-545. 
whether  exclusive  privileges  are  revocable,  iii.  535,  53G. 
tenure  by  which  private  property  is  held,  iii.  537. 
eminent  domain,  power  of  the  State  over  grants  for  building  bridges,  iii. 

539. 
an  exclusive  right  to  build  a  bridge  may  be  taken  for  public  purposes, 

iii.  540. 
when  coupled  with  a  stipulation  not  to  authorize  another  bridge,  iii.  540. 
public  purposes,  and  provision  for  compensation  necessary  to  the  exer- 
cise of  the  right  of  eminent  dominion,  iii.  542. 
taxing  power,  whether  alienable  by  the  State,  iii.  536,  542,  543. 
abandonment  of,  not  to  be  presumed,  iii.  544. 

bank  charter  does  not  imply,  iii.  545,  n.  (x), 
by  a  town,  iii.  545,  n.  (x). 
not  to  be  exercised  by  legislature  in  violation  of  constitution,  iii.  545. 
Of  the  relation  of  the  clause  to  marriage  and  divorce,  ii.  605,  n.  (o) ;  iii. 
545-547. 
whether  marriage  is  within  the  clause,  iii.  545-547. 
whether  a  divorce  can  be  decreed  for  any  cause  not  a  ground  for  divorce 
when  the  marriage  was  contracted,  iii.  546. 
Of  the  relation  of  the  clause  to  bankruptcy  and  insolvency,  iii.  548-554. 
(See  Bankruptcy  and  Insolvency.) 
bankrupt  and  insolvent  laws  of  a  State  within,  iii.  548. 
power  of  congress  to  pass  a  bankrupt  law  not  exclusive,  iii.  549. 
an   act  abolishing  imprisonment  for  debts  previously  contracted,  not 

prohibited,  iii.  550-654. 
when  laws  exempting  property  from  attachment,  or  execution,  or  stay- 
ing process,  are  constitutional,  iii.  552,  553. 
insolvent  laws  of  a  State,  operative  only  in  favor  of  the  citizens  thereof, 
iii.  553,  554. 
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CONSTITUTION   OF   THE   UNITED   STATES— Continued. 
Of  the  meaning  of  the  word  "  obligation  "  in  the  clause,  iii.  554-557. 
whether  the  "  obligation "  consists  in  the  municipal  law  existing  when 
the   contract  was   made,  or  in  the  universal  law   of  contracts,  iii. 
554,  555. 
police  regulations  of  a  State  interfering  with  contracts,  when  constitu- 
tional, iii.  556. 
statutes  of  limitations  by  a  State,  when  constitutional,  iii.  556. 
divesting  of  vested  rights  not  prohibited,  iii.  552. 
CONSTRUCTION, 

of  warranties,  i.  576. 
of  guaranties,  ii.  5. 

of  stamp  law,  iii.  287,  289,  290,  292,  30l,  315,  326,  328,  329,  n.  (T). 
CONSTRUCTION  OF  CONTRACTS, 

General  purpose  and  principles  of  construction,  ii.  491-494. 
construction,  how  distinguished  from  interpretation,  ii.  491,  n.  (a), 
doctrine  oi  cy  pres  belongs  to  construction,  ii.  491,  n.  (n). 
rules  of  construction  and  interpretation  to  be  distinguished  from  rules  of 

law,  ii.  491,  u.  (a). 
construction,  question  of  law,  ii.  491,  492. 

exception,  where  unusual,  technical,  or  official  words,  or  words  of  art, 
&c.,  or  words  obscurely  written,  or  half  erased,  are  used, 
ii.  492,  n.  (h),  493,  and  see  556. 
where  contract  is  partly  in  writing,  and  partly  oral,  ii.  492, 

in  case  of  libel  or  threatening  letter,  ii.  492,  n.  (J), 
principles  of  construction,  much  the  same  at  law  and  in  equity,  in  simple 

contracts,  deeds,  and  statutes,  ii.  494. 
Intention,  effect  of,  i.  553  ;  ii.  4  94-499. 

{See  Intention.) 
subject  to  the  rules  of  law  and  of  language,  ii.  494—199. 
in  a  deed,  how  operative,  ii.  494,  n.  (/),  495,  n.  (^). 
when  imparting  to  specific  the  sense  of  generic  terms,  ii.  496. 
mistakes  in  the  choice  of  words  but  not  in  their  meaning,  remedied  in 

a  court  of  equity,  ii.  496,  497. 
how  controlled  by  the  rule  which  Qonstrues  so  as  to  eifectuate  a  lawful 

intent,  ii.  497,  498,  500,  505. 
of  one  party  as  believed  by  the  other  not  to  prevail  against  the  fixed 

meaning  of  words,  ii.  498,  499,  500. 
a  contract  failing  to  express  the  meaning  of  parties  or  tainted  with 

fraud  may  be  set  aside,  but  that  which  the  parties  intended  to  make 

cannot  be  set  up  in  its  stead,  i.  556  ;  ii.  497,  498,  500,  521. 
General  rules  of  construction,  ii.  499-617. 
how  governed  by  the  subject-matter,  or  the  situation  and  purpose  of  the 

parties,  ii,  499. 
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CONSTRUCTION   OF   CONTRACTS— Continued. 

promise  by  executrix  to  pay  debt  of  testator,  how  construed,  ii.  499, 

n.  (g). 
"  sentence  of  condemnation,"  in  charter-party,  how,  ii.  499,  n.  (g). 
remedy  of  parties  when  their  purppae  and  language  conflict,  ii.  500  (see 

497,  498). 
construction  which  renders  contracts  legal  preferred,  ii.  497,  498,  500, 
,505. 
regulations  of  law  as  to  certain  words  control  their  inter- 
pretation, ii.  500,  501,  and  notes  (s),  (<). 
a  comprehensive,  general,  and  ordinary  sense  presumed,  ii.  500,  see  497, 
505. 
construction  should  be  made  by  -viewing  subject  as  mass  of 

mankind  do,  ii.  501,  n.  (t). 
meaning  of  "  becoming  insolvent,"  ii.  501,  n.  (i). 
construction  of  wills,  ii.  501,  n.  ((). 

policies  of  insurance,  ii.  501,  n.  ((). 
word  "  child,"  ii.  501,  n.  ((). 
•where  the  law  has  defined  the  meaning  of  words,  they  are  to 
be   construed  according  to  that  meaning,  ii.  501,  n.  (t), 
{See  655,  n.  (,v). 
construction  of  each  part  should  be  collected  from  the  whole,  ii.  501- 

605. 
construction  of  leases,  ii.  502,  n.  (u). 
releases,  ii.  502,  n.  («). 
sweeping  clauses,  ii.  502,  n.  (u). 
mercantile  instruments,  ii.  602,  n.  (u). 
deeds,  ii.  502,  n.  (u). 
covenants,  ii.  502,  n.  (u). 
warranties,  ii.  502,  n.  (m). 
statutes,  ii.  502,  n.  («). 
parts  struck  out,  ii.  502,  n.  (u). 
general  words  restricted  by  particular  recital,  ii.  502,  n. 

(«),  503. 
condition  of  bond,  ii.  503. 
recital  in  deed,  ii.  503. 
several  instruments  made  at  one  time  constitute  but  one 

contract,  ii.  503. 
so,  though  made  at  diflferent  times  if,  ii.  603,  n.  (x). 
construction  which  supports  preferred  to  that  which  defeats  a  contract, 

ii.  503-505. 
limitationof  this  rule  — the  rational  construction  of  language  not  to  be 
departed  from,  ii.  504,  506. 
of  a  lease,  ii.  503,  n.  (a). 
"  from  "  whether  inclusive  or  exclusive,  ii.  503,  n.  (a),  661-668. 
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of  antenuptial  contracts,  ii.  503,  n.  (a), 
of  a  deed,  ii.  503,  504. 

intended  for  a  release,  ii.  504. 
of  bargain  and  sale,  ii.  504. 

where  some  of  grantors  to,  incapable  of  conveying,  ii.  504. 
where  some  of  grantees  to,  incapable  of  taking,  ii.  504. 
of  grant  of  mortgage  and  confirmation  of  mortgagor,  ii. 

504. 
of  a  charter,  ii.  504. 
validity  must  be  given  to  all  parts  of  the  contract,  and  force  to  all  the 
language,  if  possible,  ii.  504-506. 
"  from  1835,"  how  construed,  ii.  505,  n.  (t). 
a  construction  which  renders  words  needless  not 

to  be  put  upon  them,  ii.  505,  ii.  (i). 
unimportant  parts  suppressed  to  sustain  the  rest, 

ii.  505. 
remarks  upon  Chief  Justice  Hobart's  language, 
ii.  505. 
rule  of  construction  requiring  instruments  to  be  construed  contra  pro- 
ferentem, ii.  506-510. 
reason  of  rule  weak,  and  rule  to  be  availed  of  only  as  a 

last  resort,  ii.  507,  510. 
most  applicable  to  deeds  poll,  ii.  507. 
not  applicable  to  grants  of  a  sovereign  or  State,  ii.  506. 
or  to  mutual  promises,  ii.  510. 
or  to  the  injury  of  third  parties,  ii.  510. 
words  of  exception  or  reservation  to  be  construed  against 

the  party  for  whose  benefit  made,  ii.  507,  n.  (9). 
"for  life,"  how  construed,  ii.  608. 
indenture,  how  construed,  ii.  507,  and  n.  (5). 
if  an  instrument  may  inure  to  different  purposes,  he  to 

whom  made  may  elect  which,  ii.  508,  509. 
bill  of  exchange  or  promissory  note,  ii.  509. 
notice  of  carrier,  ii.  509. 
notice  of  lien,  ii.  509. 
accepted  guaranty,  ii.  509. 

the  condition  of  an  obligation  to  be  construed  in  favor  ol 
the  obligor,  ii.  510,  n.  ()/). 
no  precise  words  are  necessary,  even  in  a  specialty,  ii.  510,  514. 
no  precise  words  are  words  of  recital  in  deed  constituting  agreement, 
ii.  511. 
recital  of  previous  agreement  equivalent  to  confir- 
mation, ii.  511. 
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words  of  proviso  condition  and  agreement  con- 
strued as  -words  of  covenant,  when,  ii.  511,  and 
n-  (/)• 
words  of  reservation  and  exception  construed  as 

words  of  grant,  ii.  511. 
when  a  license  operates  as  a  grant,  ii.  511 ;  iii.  356, 

358. 
what  words  constitute  a  bond,  ii.  512. 
what  a  lease,  ii.  512. 

what  an  agreement  for  a  future  lease,  ii.  512. 
legal  instruments  shall  be  grammatically  construed,  ii.  513. 
contra  when  sense  requires  a  different  construction,  ii.  513. 
relative  words,  how  construed,  ii.  513. 

of  repugnant  clauses,  in  deeds  the  earlier,  in  wills  the  later  prevjiil, 

ii.  513. 
restrictive  words  destroying  grant  reject- 
ed, ii.  514,  n.  (o). 
contra  where  restrictive  words  are  only 

explanatory,  ii.  514,  n.  (o). 
restrictive  words  in  deed,  grant,  bond, 
note,  ii.  514,  n.  (o). 
when  an  inaccurate  description  of  a  person  or  thing  may  be  remedied 

by  construction,  ii.  514,  515. 
implications  of  law,  nature  and  scope  of,  in  the  construction  of  contracts, 
i.  556;  ii.  515,  516. 
the  law  never  takes  the  place  of  express  pro- 
visions of  parties,  ii.  515. 
expression   of  what  the  law  implies  of  no 
effect,  ii.  515. 
the  rule  —  expressio  unius  est  exclusio  alterius,  ii.  515,  516. 

this    rule    applied    to    covenants   in    leases, 
mortgages,  and  charter-parties,  ii.  516. 
constTuction  of  instruments  partly  written  and  partly  printed,  when  the 
written  and  printed  parts  conflict,  ii.  51G,  517. 
Entirety  of  contracts. 

contract  when  severable  by  a  division  into  distinct  and  separate  items, 
ii.  517. 
when  by  apportionment  of  the  price,  ii.  51 7,  518. 
special  contract  for  the  building  of  a  ship  sever- 
able, ii.  518,  n.  (c). 
but  contract  not  severable  merely  by  the  designation  of  the  price  by 

weight  or  measure,  ii.  519. 
contract  to  work  for  so  much  per  month  entire,  ii.  519,  u.  (rf). 
(See  ApponTiONMKNT  of  Contracts.) 
VOL.  III.  39 
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contract  entire  when  consideration  is  entire,  ii.  519. 
Apportionment  of  contracts,  ii.  520-524. 
defined,  ii.  620. 

compensation  for  service  under  contract  not  apportionable  dependent 
upon  its  entire  performance,  ii.  520,  521.     (But  see  519,  n.  (d),  and 
523,  n.  (O- 
reason  of  this  rule,  ii.  521. 
when  contracts  are  apportionable,  ii.  521.     (&e  657-660). 
contract  for  service,  when,  ii.  521. 

apportionable  when  service  is  specified,  but  compensation  not,  if 
consideration  is  of  an  apportionable  nature,  ii.  621,  and  n.  (g) 
remedy  of  party  for  the  part  performance  of  a  contract,  not  apportion- 
able when  the  failure  is  not  his  fault,  ii.  522,  523,  and  n.  (i). 
{See  Performance,  Part  Performance.) 
of  remedy  for  part  performance  of  contracts  of  sale,  ii.  523,  n.  (i). 

for  specific  labor,  ii.  523,  n.  (i). 
for  service,  ii.  523,  n.  (i). 
Of  conditional  contracts,  ii,.  525-527. 
grants  on  condition  waived  by  breach  thereof,  ii.  526. 
such  condition  not  favored  by  law,  ii.  526. 
when  a  provision  in  a  contract  is  to  be  construed  as  a  condition,  i.  559 ; 

ii.  526,  527. 
effect  of  a  negative,  in  excluding  an  implied  condition,  i.  554. 
no  precise  form  of  words  necessary,  ii.  52G. 
Of  mutual  contracts,  ii.  528,  529. 
the  rule  verhn  fortius  accipiuntur  contra  proferentem,  not  applicable  to 

cases  of  mutual  gift  or  promise,  ii.  510. 
of  covenants  mutual  and  independent,  ii.  528,  n.  (5). 

conditional  and  dependent,  ii.  528,  n.  (5). 
mutually  conditional,  ii.  528,  n.  (5). 
dependent  and  independent  covenants,  effect  of  each  respectively,  ii. 

528,  676,  677. 
the  law  has  no  preference  for  one  over  the  other,  ii.  528. 
whether  dependent  or  independent,  determined  by  the  intention  of  the 

parties,  ii.  629. 
rules  for  determining  whether  covenants  ai'e  dependent  or  independent, 
ii.  529,  n.  (r),  677. 
Of  the  presumptions  of  laiB,  ii.  530-535. 
presumption  that  parties  to  a  simple  contract  intend  to  bind  their  per- 
sonal representatives,  ii.  531-633. 
executors,  when  liable  for  breach  of  testator's  contract,  broken  before  or 

after  his  death,  ii.  533. 
presumption,  that  ]iarties  contracting  to  perform  an  act,  without  words 
of  severalty,  intend  to  bind  themselves  jointly,  ii.  533 
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which  may  be  rebutted,  how,  ii.  533. 
presumption  that  grants  carry  with  them  whatever  is  essential  to  their 
use  and  enjoyment,  ii.  533-535,  (and  see  n.  (n),  p.  606). 
whether  this  presumption   exists  more   strongly  in  case  of  real 

than  of  personal  property,  ii.  534. 
right  of  way  over  land  granted,  ii.  534,  and  n.  (i). 
right  of  going  upon  laud  of  seller  for  purpose  of  taking  goods 

bought,  ii.  534,  535. 
grant  of  trees  presumes  right  to  cut  and  carry  them   away,  ii. 

534,  n.  (a), 
so  offish  in  a  pond,  right  of  fishing,  ii.  534,  n.  (a), 
rector  may  enter,  close  and  carry  away  tithes,  ii.  534,  u.  (a), 
presimiiption  that,  when  no  time  for  doing  an  act  is  specified,  a  reason- 
able time  is  intended,  ii.  535. 
what  is  a  reasonable  time  is  a  question  of  law  for  the  court,  ii.  535.     But 

see  n.  (d). 
questions  of  reasonableness,  other  than  that  of  time,  generally  questions 
of  fact  for  the  jury,  ii.  535. 
Of  the  effect  of  custom  or  usage,  ii.  535-547. 
custom  may  vary  the  construction  or  add  to  a  contract  stipulations  not 
contained  in  it,  i.  547  ;  ii.  537. 
application  of  this   rule    to    contracts   between   bookseller    and 
printer,  bought   and    sold  notes   given  on  a  sale  of  tobacco, 
remission  of  proceeds  of  goods  sold  by  consignee,  leases,  obli- 
gations of  common  earners,  policies  of  insurance,  freight  of 
money,  bills  and  notes  payable  at  banks,  bank  usages,  trans- 
mission  of  checks,  brokers'  contracts,  i.  547 ;  ii.  536,  n.  (e), 
537,  u.  (/),  538,  n.  (17),  546,  n.  (x). 
before  an  "  incident "  can  be  "  annexed  "  to  a  contract,  the  con- 
tract itself,  as  made,  must  be  proved,  ii.  537,  u.  (/). 
custom  may  control  and  vary  the  meaning  of  words,  ii.  637,  638,  539,  543. 
application  of  this  rule  to  policies  of  insurance,  bills  of  lading, 
agreement  with  master  of  ship,  memorandum  respecting  races, 
leases,   agreements  for  labor,  ii.  536,   n.  (e),  537,  n.  (/), 
539,  n.  (A), 
influence  of  custom  upon  the  law-merchant,  ii.  539. 
custom  the  basis  of  the  common  law,  ii.  540. 
must  be  established  uniform  and  general,  ii.  541,  542. 
not  necessary  that  word  sought  to  be  interpreted  should  be  of  itself  am- 
biguous, ii.  642,  and  see  537,  539,  and  n.  (ft). 
but  if  it  is,   less  evidence  of  usage  sufficient  to  fix  its  meaning,  ii.  542, 

n.®. 
difference  between  custom  and  usage,  ii.  543. 
the  existence  of  a  custom  a  question  of  fact,  ii.  643 
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the  sufficiency  of  proof  of  existence  a  question  of  law,  ii.  543. 

character  of  evidence  necessary  to  prove  existence  of  custom,  ii.  543,  n. 

(p),5U. 
knowledge  of  custom  when  presumed,  and  when  to  be  proved,  ii.  544. 
illegal  custom  not  admissible,  ii.  545,  546,  u.  (x). 
unreasonable  custom  not  sanctioned  by  the  courts,  ii.  545. 
this  rule  applied  to  customs  of  ship-owners  and  of  plasterers,  ii.  545, 

n.  (.). 
unreasonableness,  question  of  law,  ii.  545,  n.  (v). 
a  custom  may  be  excluded  expressly  or  by  implication,  ii.  546. 
custom  inconsistent  with  the  terms  of  a  contract  cannot  influence  it,  ii. 
546,  11.  (x). 
Of  the  admissihiliti/  of  extrinsic  evidence  in  the  interpretation  of  written  con- 
tracts, ii.  547-566. 
extrinsic   evidence,  inadmissible  to  vary  or  contradict  the  terms  of  a 
written  contract,  ii.  548,  557. 
preference  of  the  law  for  written  evidence  over  unwritten,  ii.  548. 
of  two  written  contracts,  which  controls,  ii.  548. 
of  the  force  of  letters,  forming  a  contract,  upon  contract  as  to 
the  same  subject-matter  subsequently  entered  into  between  the 
same  parties,  ii.  548. 
desire  of  the  law  to  prevent  fraud,  ii.  548. 

written  contract  considered  as  exact  and  final  expression  of  the 
purpose  of  parties,  ii.  548. 
extrinsic   evidence  admissible  to  explain  or  interpret  contracts,  ii.  549, 
557. 
admissible  to  determine  parties  and  subject-matter, 

ii.  549. 
but  cannot  affect  the  terms,  conditions,  or  limitations, 

ii.  549,  550. 
the  rule,  falsa  demonsiratio  non  nocet,  ii.  550,  and 

note  (d). 
when  admitted  in  the  interpretation  of  wills,  ii.  550, 
n.  (d),  553,  and  see  557,  n.  (e),  560,  n.  (j),  564, 
n.  (0. 
an  instrument  of  settled  legal  meaning  not  open  to, 
ii.  551-553. 
a  promise  to  pay  money,  no  time  be- 
ing expressed,  is  a  promise  on  de- 
mand, ii.  552. 
aliter,  if  promise  is  to  do  something 
other  than  to  pay  money,  ii.  552 
11.  (e). 
admissible  to  rebut  a  presumption  against  the  appa- 
rent and  natural  effect  of  an  insti-ument,  ii.  563. 
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aiiler,  if  the   presumption   is  with   the  instrument, 

ii.  653. 
admissible  when  only  part  of  contract  is  reduced  to 
writing,  ii.  553. 
contemporaneous  writings,  when  deemed  part  of  contract,  ii.  553,  554. 
not  so  as  to  affect  third  party,  when,  ii.  554. 
admissible  to  contradict  recitals,  when,  ii.  554,  563. 
as  date,  ii.  554,  u.  (/). 

consideration,  ii.  554,  n.  (/). 
to  prove  instrument  void,  ii.  554,  n.  (n). 
to  prove,  as  tor  want  of  consideration,  ii.  554,  u.  (/). 
fraud,  ii.  554,  n.  (o). 
duress,  ii.  554,  u.  (o). 
incapacity  of  parties,  ii.  554,  and  n.  (p). 
illegality  in  the  agreement,  ii.  554. 
to  show  dischai-ge  of  obligation,  ii.  554. 

suijstitution  in  whole  or  in  part  of  agreement  or  con- 

sidei-ation,  ii.  554. 
change  of  time  or  place,  ii.  555. 
waiver  of  damages,  ii.  555. 
to  prove  consideration  if  none  be  named,  ii.  555. 
to  vary  a  receipt,  ii.  555. 
to  explain  technical  terms  or  a  foreign  language,  ii.  555,  656, 

and  see  p.  493. 
when  the  question  is  as  to  the  rights  of  third  parties,  ii.  556, 
557. 
distinction  between  patent  and  latent  ambiguity,  ii.  557,  562. 
extrinsic  evidence  admissible  to  explain  a  latent  but  not  a  patent  ambi- 
guity, ii.  557-562. 
reason  and  scope  of  the  rule,  ii.  557-563. 

application  of  the  rule  to  the  construction  of  wills,  ii.  557,  u.  (e), 

560,  n.  (g),  564,  n.  (I). 
the  court  should  place  itself  in  the  situation  of  the  parties  to  the 

instrument,  ii.  560,  n.  (g). 
extrinsic  evidence  admissible  to  show  the  knowledge,  ignorance, 

or  belief  of  a  party,  ii.  562,  n.  (A), 
or  surrounding  circumstances,  ii.  561. 
or  to  explain  uncertainties,  ii.  561. 
blank  in  instrument,  when  supplied,  ii.  563. 

this  rule  less  used  than  formerly,  ii.  562,  iii.  387,  n.  (y),  388,  n.  (c). 
summary  of  rules  relative  to  the  admissibility  of  extrinsic  evidence,  iu 

564-566. 
when  contract  is  completed,  ii.  582,  583. 
of  a  contract,  how  affected  by  the  lex  loci,  ii.  571,  582-686. 
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construction,  contract  to  sell  wares  or  goods  of  a  certain  trade,  ii.  655. 
of  the  covenant  to  repair  in  leases,  iii.  232. 
requiring  specific  performance,  iii.  357. 

{See  Specific  Pekfokmance.) 
Of  certain  terms  in  a  contract, 
"good  barley,"  and  "j?ne  barley,"  ii.  492,  u.  (6),  536,  n.  (e). 
"  horses,"  "  oxen,"  and  "  mares,"  ii.  495,  496,  498. 
"men,"  "mankind,"  and  "women,"  ii.  496. 
"  bucks,"  and  "  does,"  ii.  496. 
"  average,"  "  agio,"  "  grace,"  ii.  496. 
"  as  soon  as  possible,"  ii.  497,  498. 
"  with  interest,"  and  "compound  interest,"  ii.  497. 
"with  interest  from  1835,"  in  a  promissory  note,  ii.  505,  n.  (J). 
"sufficient  effects,"  in  the  promise  of  an  executrix,  ii.  499,  n.  (j). 
"  sentence  of  condemnation,"  in  a  charter-party,  ii.  499,  n.  (3). 
"  counsel,"  as  given  by  a  physician  or  lawyer,  ii.  499,  u.  (17). 
"  all  offices,"  ii.  500,  n.  (s). 
"  barrels,"  ii.  500,  n.  (.s-). 
"becoming  insolvent,"  ii.  501,  n.  ((). 
"  child,"  in  a  will,  ii.  501,  n.  {t). 
"jointly  and  severally,"  in  a,  lease,  ii.  501,  n.  (u). 
"  all  actions,  debts,  demands,"  &c.,  in  a  release  limited  to  the  particular 

actions  and  debts  recited,  ii.  501,  n.  (u). 
"  full  power,  &c.,  to  convey,"  in  the  covenants  of  a  deed  limited  to  the 

special  covenants,  ii.  501,  n.  (w). 
"  other  persons,"  in  a  statute,  construed  as  applying  to  other  persons  of 

the  same  class,  ii.  501,  n.  (u). 
"  from  the  day,"  whether  inclusive  or  exclusive  of  day  of  date,  ii.  503, 

n.  (a),  662-664. 
"  date,"  "  day  of  date,"  "  in  ten  days  from  date,"  "  between  "  two  days, 

"  until  "  a  day,  whether  inclusive,  ii.  662,  664. 
"to  hold  for  seven,  fourteen,  or  twenty-one  years,"  in  a  lease,  lessee 

may  choose  which,  ii.  506,  n.  (rri). 
"  for  life,"  in  grants  and  leases,  whether  for  life  of  grantor  or  grantee, 

ii.  508,  510. 
"  before  "  such  a  day  in  an  obligation,  ii.  510,  n.  (1/). 
"  held  and  firmly  obliged,"  not  necessary  in  a  bond,  ii.  612. 
"his,"  as  a  relative  word,  ii.  513,  n.  (ri). 
"  next,"  in  point  of  time,  ii.  513,  n.  (ri). 
"  sterling,  lawful  money,"  ii.  513,  n.  (n). 
"  demise,"  in  a  lease,  ii.  516. 
"delivered  at  A,"  in  a  charter-party,  ii.  516. 
"  seven  months  at  twelve  dollars  per  month,"  in  an  agreement  for  labor, 

constitute  an  entire  contract,  ii.  519,  n.  (d). 
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"  for  the  cause  aforesaid,"  in  covenants,  ii.  529,  n.  (r). 

"  in  the  month  of  October,"  ii.  536,  n.  (e). 

"whaling  voyage,"  ii.  536,  n.  (e). 

"cotton  in  bales,"  ii.  536,  n.  (e). 

"on  freight,"  ii.  536,  n.  (e). 

"  days,"  ii.  536,  n.  (e). 

"privilege,"  ii.  536,  n.  (e). 

"  across  a  country,"  in  memorandum  respecting  a  race,  ii.  536,  n.  («). 

"  searletter,"  ii.  636,  n.  (e). 

"furs,"ii.  536,  n.  (e). 

"  of,"  equivalent  to  "  manufactured  by,"  ii.  536,  u.  (e). 

"at  100.?.,"  ii.  536,  n.  (e). 

"  rice,"  distinguished  from  "  corn,"  ii.  536,  n.  (e). 

"level,"  among  miners,  ii.  536,  n.  (e),  544,  n.  (q). 

"  full  and  complete  cargo,"  ii.  536,  n.  (e). 

"  in  regular  turns  of  loading,"  ii.  536,  n.  (e). 

"  provisions,''  when  equivalent  to  "  furniture,"  ii.  536,  n.  (e). 

"  roots,"  ii.  536,  n.  (e). 

"  to  any  port  in  the  Baltic,"  ii.  538,  n.  (g). 

"thousand,"  meaning  twelve  hundred,  ii.  539,  n.  (h). 

"  day's  work,"  ii.  539,  u.  (h). 

"until  discharged  and  safely  landed,"  in  an  insurance  policy,  ji.  542, 

"  one  foot  high,"  in  the  measurement  of  trees,  ii.  542,  n.  (/). 

"cargo,"  ii.  543,  u.  (jt»). 

"freight,"  ii.  543,  n.  (p),  557,  n.  (e). 

"  deeper  than,"  and  "  below,"  among  miners,  ii.  544,  n.  (q). 

various  terms  used  in  wills,  ii.  550,  n.  (d),  557,  u.  (e),  564,  n.  (/). 

"  for  safe-keeping,"  ii.  555,  n.  (z). 

"port,"ii.  557,  n.  (e). 

"  stock,"  ii.  560,  n.  (g). 

"  this  day,"  ii.  563. 

"having  released,"  used  prospectively,  ii.  563,  n.  (k). 

"  good  coarse  salt,"  ii.  655,  n.  (y). 

"  merchantable,"  ii.  655,  n.  (y). 

"  to  sell  certain  land,"  "  to  convey "  land,  "  good  and  sufficient "  deed, 

"  deed  of  conveyance,"  "  good  title,"  ii.  656,  notes  (z),  (a),  (i). 
"from  one  to  three  thousand,"  ii.  657,  n.  (c). 
"  five  hundred,  more  or  less,"  i.  542. 
"  on  notice,"  ii.  668. 
"good  security,"  ii.  692,  n.  (0- 

"  all  demands  and  questions,"  in  a  submission  to  arbitration,  ii.  699. 
"costs,"  "  charges  and  expenses,"  "  release,"  in  an  award,  ii.  694,  n.  (vi), 

696,  n.  (t),  699. 
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"  to  the  time  of  the  award,"  in  an  award,  ii.  700. 

legacy  left  to  wife  "for  her  own  use,"  ii.  738  n.  (w). 

"  whenever  called  upon  "  to  pay,  in  a  receipt  for  money  borrowed,  iii.  92. 

"  necessity  and  mercy,"  in  the  statutes  regulating  the  observance  of  the 
Sabbath,  ii.  759,  760,  761. 
CONSUMPTION, 

in  life  insurance,  ii.  468. 
CONTINGENCIES, 

loans,  the  payment  of  which  is  dependent  on,  not  usurious,  iii.  137-141. 

contracts  depending  on,  not  within  the  statute  of  frauds,  ii.  45  ;  iii.  36, 

n.  ig). 
CONTRACTS, 

Extent  and  scope  of  the  law  of,  i.  3,  4. 

how  expressed  and  enforced,  i.  4,  5. 
Definition  of  i.  6,  7. 

consideration  not  involved  in,  i.  7. 

by  what  terms  described,  i.  6,  7. 

when  complete,  i.  475,  485. 
Division  of,  i.  7. 

into  contracts  by  specialty,  i.  7. 

and  simple  contracts,  i.  7. 

distinction  between  verbal  and  written,  between  written  and  parol,  not 
sound,  i.  7. 
Essentials  of  i.  8. 

parties  to,  i.  9-423. 

joint  parties,  i.  11-38. 

agents,  i.  39-90,  541,  549. 

factors  and  brokers,  i.  91-100,  541-550. 

servants,  i.  101-109. 

attorneys,  i.  110-118. 

trustees,  i.  119-126. 

executors  and  administrators,  i.  127-132. 

guardians,  i.  133-137. 

corporations,  i.  138-143. 

joint-stock  companies,  i.  144-146. 

partners  or  partnership,  i.  147-216. 

new  parties  hy  novation,  i.  217-222. 

assignment,  i.  223-233. 
indorsement,  i.  238-292. 

infants,  i.  293-338. 

married  women,  i.  339-380. 

hankrupts  and  insolvents,  i.  381,  382. 

non  compotes  mentis,  i.  383-388. 

spendthrifts,  i.  388. 
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seamen,  i.  389-391. 
persons  under  duress,  i.  392-895. 
aliens,  i.  396-398. 
slaves,  i.  399-421. 
outlaws,  i.  42-2,  423. 
attainted,  i.  422,  423. 
excommunicated,  i.  423. 
consideration  of,  i.  427-474. 
assent  of  the  parties  to,  i.  475-485. 
subject-matter  of  contracts,  i.  489-ii.  488. 
real  property,  purchase  and  sale  of,  i.  492-498. 

hiring  of,  i.  499-518. 
personal  property,  sale  of,  i.  519-572. 

{See  Bought  and  Sold  Notes,  Sales  to  arrive.) 
warranty,  i.  573-594. 
stoppage  in  transitu,  i.  595-609. 
hiring  of  chattels,  ii.  129. 
guaranty  or  suretyship,  ii.  3-31. 
hiring  of  persons,  ii.  32-53. 
contracts  for  service  generally,  ii.  54-59. 
marriage,  ii.  60-85. 
bailment,  ii.  86-257. 
shipping,  ii.  258-349. 
marine  insurance,  ii.  350—417. 
fire  insurance,  ii.  418-463. 
life  insurance,  ii.  464-488. 
made  under  duress,  void,  i.  392. 
Construction  and  interpretation  of,  ii.  491-566. 
general  purpose  and  principle  of  construction,  ii.  491-494. 
effect  of  intention,  ii.  494-499. 
general  rules  of  construction,  ii.  499-51 7. 
entirety  of,  ii.  517-519. 
apportionment  of,  ii.  520-524. 
conditional,  ii.  525-527. 
mutual,  ii.  528,  529. 

presumptions  of  law  in  the  construction  of,  ii.  530-535. 
effect  of  custom  or  usage,  i.  547  ;  ii.  535-547. 

admissibility  of  extrinsic   evidence  in  the  construction   of  written,  ii. 
547-566. 
Law  of  place,  ii.  567-613. 

preliminary  remarks,  ii.  567,  568. 
general  principles,  ii.  568-572. 
capacity  of  parties,  ii.  572-578. 
domicil,  ii.  578-58? 
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place  of  the  contract,  ii.  582-587. 

law  of  the  forum  in  respect  to  protest  and  remedy,  ii.  588-592. 

foreign  marriages,  ii.  592-602. 

divorces,  ii.  602-606. 

judgments,  ii.  606-613. 
Defences,  ii.  614-786. 

payment  of  money,  ii.  614-636. 

the  party  to  whom  payment  shall  be  made,  ii.  614-617. 

part  payment,  ii.  618-620. 

payment  by  letter,  ii.  620,  621. 

in  bank-bills,  ii.  621-623. 

by  check,  ii.  623,  624. 

by  note,  ii  624,  625. 

by  delegation,  ii.  625,  626. 
stakeholders  and  wagers,  ii.  626-629. 
appropriation  of  payments,  ii.  629-036. 
performance,  ii.  636-675. 
tender,  ii.  637-646. 

of  chattels,  ii.  646-655. 
kind  of  performance,  ii.  656-658. 
part  performance,  ii.  658-660. 
time  of  performance,  ii.  660-667. 
notice,  ii.  668-671. 

impossibility  of  performance,  i.  556,  n.  (u) ;  ii.  672,  673. 
defences  resting  on  the  acts  or  omissions  of  the  plaintiff,  ii.  675-681. 
accord  and  satisfaction,  ii.  681-688. 
arbitrament  and  award,  ii.  688-712. 
release,  ii.  713-716. 
alteration,  ii.  716-724. 
pendency  of  another  suit,  ii.  725-728. 
former  judgment,  ii.  728-733. 
set-off,  ii.  733-746. 
illegal  contracts,  ii.  746-76  7. 
in  restraint  of  trade,  ii.  747-753. 

opposed  to  the  revenue  laws  of  other  countries,  ii.  753,  754. 
corrupting  legislation,  ii.  754,  755. 
wagering,  ii.  755,  756. 
the  Sunday  law,  ii.  757. 
maintenance  and  champerty,  ii.  765-767. 
fraud,  ii.  767-786. 
Estoppels,  ii.  787-801. 

estoppels  in  general,  ii.  787,  788. 
by  record,  ii.  788,  789. 
by  deed,  ii.  789-791. 
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in  pais,  ii.  792-801. 
Statute  of  frauds,  i.  541 ;  iii.  3-60. 
Statute  of  Imitations,  iii.  61-101. 

general  purpose  of,  iii.  61-67. 

new  promise  to  revive  debts  barred  by,  iii.  67-73. 

part  payment,  iii.  73-79. 

new  promises  and  part  payments  by  one  of  several  joint  debtors,  iii. 
79-86. 

accounts  between  merchants,  iii.  86-90. 

when  the  period  of  limitation  begins  to  run,  iii.  90-93. 

the  statute  exceptions  and  disabilities,  iii.  94-99. 

remedy  only,  and  not  the  debt  affected,  iii.  99-101. 
Interest  and  usury,  iii.  102-154. 

interest,  what  is,  and  when  recoverable,  iii.  102-105. 

what  constitutes  usury,  iii.  106-108. 

immateriality  of  the  form  of,  iii.  108-115. 

the  contract  itself  must  be  tainted  with  the  usury,  iii.  115-117. 

substituted  securities  are  void,  iii.  117-122. 

distinction  between  the  invalidity  of  the  contract  and  the  penalty  im- 
posed, iii.  122-128. 

accidentally  usurious,  iii.  128-130. 

discount  of  notes  and  bills,  iii.  131,  132. 

charge  of  compensation  for  service,  iii.  133-136. 

risk  incurred,  iii.  137-141 

in  which  a  lender  becomes  partner,  iii.  142,  143. 

sales  of  notes  and  other  choses  in  action,  iii.  143-150. 

compound  interest,  iii.  150-153. 

legal  rates  of  interest  in  the  several  States,  iii.  153,  154. 
Damages,  iii.  155-233. 

general  ground,  and  measure  of,  iii.  155. 

liquidated  damages,  iii.  156-163. 

circumstances  which  increase  or  lessen  damages,  iii.  164-168. 

vindictive  or  exemplary  damages,  iii.  169-177. 

direct  or  remote  consequences,  iii.  177-187,  223. 

breach  of  a  contract  that  is  severable  into  parts,  iii.  187-189. 

legal  limit  of  damages,  iii.  189-214. 

in  an  action  against  an  attorney  or  agent,  iii.  190-192. 
a  common  carrier,  iii.  193,  194. 

in  the  action  of  trover,  iii.  195-202. 

in  actions  of  replevin,  iii.  202-204. 

where  a  vendee  sues  a  vendor,  iii.  204-208. 

where  a  vendor  sues  a  vendee,  iii.  208-212. 

whether  expenses  may  be  included  in  damages,  iii.  212-214. 

when  interest  is  iacluded,  iii.  214. 
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breach  of  contract  to  pay  money  or  goods,  iii.  215,  216. 

nominal  damages,  iii.  217-219. 

damages  in  real  actions,  ill.  '520-233. 
Liens,  iii.  234-285. 

on  lien  in  general,  iii.  234-243. 

of  tlie  incidents  of  lien,  iii.  243-249. 

of  the  several  kinds  of  lien,  iii.  249-271. 

of  liens  by  contract,  iii.  271-274. 

of  liens  by  statute,  iii.  275,  27G. 

of  equitable  liens,  iii.  277—285. 
Stamps  rajuired  by  the  excise  law,  iii.  286-349. 

of  the  general  principles  of  the  stamp  law,  iii.  286-288. 

of  the  general  provisions  of  the  statute,  iii.  288-292. 

what  documents  may  be  post-stamped,  iii.  293,  294. 

of  the  duty  on  contracts  not  specified,  iii.  294-300. 

stamps  on  bills,  notes,  checks,  and  money  orders,  iii.  300-324. 
certificates,  special  and  general,  iii.  324,  325. 
conveyance,  mortgage,  and  other  deeds,  iii.  326-333. 
powers  of  attorney  and  legal  documents,  iii.  333-335. 
probate  and  administration,  iii.  335-337. 

of  the  penalties  of  the  statute,  iii.  337-339. 

of  pleading,  practice,  and  evidence  as  to,  iii.  340-348. 

of  relief  in  ecpiity,  iii.  348,  349. 
Specific  performance,  iii.  350. 

origin  and  purpose  of,  iii.  350-358. 

consideration,  iii.  359-363. 

contracts  relating  to  personalty,  iii.  363-377. 

couti-acts  relating  to  the  conveyance  of  laud,  iii.  377-387. 

statute  of  frauds,  in  equity,  iii.  387-399. 

compensation,  iii.  399-403. 

impossibility  and  other  defences,  iii.  404-420. 
of  trust  mortgages,  so  called,  iii.  420-422. 
Bankruptcy  and  insolvency,  iii.  423-526. 

general  purpose  of  bankrupt  laws,  iii.  423^31. 

history  of  the  American  bankrupt  law,  iii.  431-449. 

under  foreign  laws,  iii.  449-456. 

tribunal  and  jurisdiction,  iii.  457,  458. 

who  may  be  bankrupts  or  insolvents,  iii.  458-462. 

of  the  assignees,  iii.  462-472. 

what  real  property  is  transferred  by,  iii.  472-478. 

what  personal  property  is  transferred  by,  iii.  478-496. 

what  interests  do  not  pass,  iii.  496-500. 

of  the  question  of  time,  iii.  501-504 

what  debts  are  provable  against  the  estate,  iii.  504-516. 
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of  the  proof  of  debts,  and  of  dividends,  iii.  516-521. 
of  the  discharge,  iii.  522-525. 
privileged  or  preferred  debts,  iii.  525,  526. 
Constitution  of  the  United  States,  iii.  527. 
what  are  contracts  within  the  clause  respecting  the  obligation  th<»-irof, 

iii.  527-533. 
what  rights  are  implied  by  grant,  iii.  533,  534. 
an  express  grant  of  exclusive  privileges,  iii.-535-545. 
the  relation  of  this  clause  to  marriage  and  divorce,  iii.  545-547. 

bankruptcy  and  insolvency,  iii.  548-554. 
statutes  of  limitations,  iii.  556. 
police  regulations,  iii.  556. 
The  meaning  of  the  word  "  obligation,"  iii.  554-557. 
(See  Stamps.) 
CONTRACTUS,  LEX  LOCI, 

(See  Place,  Law  or.) 
CONTRIBUTION, 

when  and  on  what  principle  enforced,  i.  31-38. 

by  a  surety  against  the  representatives  of  a  deceased  co-surety,  i.  32i 

n.  (e). 
by  surety  against  a  co-surety  for  costs  of  defending  suit,  i.  33,  n.  (g). 
not  claim  for  costs  if  defence  improper,  i.  33. 
not  necessary  to  wait  for  a  suit,  i.  33. 

if  surety  takes  security,  his  co-sureties  share  in  the  benefit,  i.  35. 
discharge  of  one  co-surety,  how  it  affects  other  sureties,  i  35. 
fixed  and  positive  obligation  to  pay,  necessary  to,  i.  33. 
how  the  claim  for,  is  presented  and  adjusted,  i.  34,  35. 
contract  of,  is  a  several  contract,  i.  35. 

dates  from  the  time  when  the  relation  weis  entered  into,  i.  35. 
when  the  right  to,  begins,  i.  36. 
none  between  wrongdoers,  i.  37. 

except  where  the  act  is  of  a  doubtful  char- 
acter and  done  bona  fide,  i.  37. 
controlled  by  circumstances,  showing  a  different  understanding,  i.  37. 
indorsers  of  accommodation  paper  not  entitled  to,  i.  257. 
CONVERSION, 

of  goods,  damages  for,  iii.  195-202. 
CONVEYANCE, 

(See  Deed.) 
CORPORATION, 

in  law,  persons,  i.  138. 

and  citizens  of  the  States  where  incorporated  and  doing  business, 
i.  138,  n.  (a), 
how  authority  to  act  for  them  may  be  given,  i.  138. 
how  it  must  be  executed,  i.  139,  141. 
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seal  of  the  agent  of,  not  the  seal  of,  i.  110,  n.  (6),  140. 

may  employ  their  members  as  agents,  i.  141. 

and  such  members  may  be  agents  for  the  other  contracting  party,  i.  141. 

may  be  liable  on  contracts  entered  into  in  a  manner  not  prescribed  ia 

the  charter,  i.  141. 
but  not  when  the  contracts  themselves  exceed  their  powers,  i.  141. 
officers  of,  cannot  secure  advantages  to  themselves  alone,  i.  141. 
certificate  of  officers  exempts  stockholders  from  personal  liability,  i.  143. 
what  constitutes  a  corporate  act,  i.  142. 
when  affijcted  with  notice,  i.  77. 

contracts  relative  to  the  stock  of,  when  within  the  statute  of  frauds,  iii. 
35,  49-51. 

{See  Stock.) 
specific  performance  whether  decreed  against,  iii.  353,  n.  (A), 
how  may  prove  claim  against  insolvent,  iii.  516. 
grants  to,  protected  by  the  constitution,  iii.  527,  n.  (c),  531-533. 
how  construed,  iii.  533-537. 
taking  of,  for  pubhc  purposes,  iii.  535-545. 
charters  of, 

{See  Charters.) 
municipal, 

{See  Municipal  Corporations.) 
CORRUPTION, 

of  legislation,  contracts  tending  to  corrupt,  void,  ii.  754. 
contract   tending  to  corrupt  appoinment  in  private  corporation,  void, 
ii.  754,  755. 
COSTS, 

no  claim  by  surety  for  making  needless  defence,  i.  33. 
award  of,  ii.  694,  notes  (u),  (?c),  696,  n.  (/),  699. 
amount  and  manner  of  taxing,  iii.  164,  n.  {j). 
in  patent  cases,  iii.  165,  n.  {h). 
when  privileged  claim  in  insolvency,  iii.  525. 
CO-SURETIES, 

contribution  between,  i.  32. 

representatives  of  deceased,  liable  for,  i.  32,  n.  (e). 
COUNSEL  FEES, 

when  recoverable  as  damages,  iii.  164,  165,  222-224,  228,  n.  («). 
{See  Lien.) 
COUNTERFEIT  MONEY, 

{See  Money.) 
COUPONS, 

attached  to  railroad  bonds,  negotiable,  i.  291. 
COURTS, 

misconstruction  by,  proper  subject  of  exceptions,  ii.  492,  u.  (0;. 
office  of,  in  determining  the  construction  of  contracts,  ii.  492,  493. 
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what  is  reasonable  time,  ii.  535,  661. 

sufficient  proof  of  custom,  ii.  543 

■what  alteration  vitiates  an  instrument,  ii.  71 7  ; 

iii.  324. 
■what  acknowledgment  will  revive  a  debt  barred 

by  the  statute  of  limitations,  iii.  68. 
when  the  court  will  look  at  an  unstamped  in- 
strument, iii.  342. 
object  for  want  of  stamp,  iii.  342. 
clerk  of,  necessary  to  authenticate  proceedings  of, 

{See  Clekk.) 
payment  of  money  into,  eifect  of,  ii.  638,  n.  (s). 
of  the  United  States,  imperium  in  imperio  of,  ii.  600. 
COVENANT, 

use  of  the  term,  i.  6. 

action  on,  whether  joint  or  several, 

{See  Joint  Parties.) 
not  to  sue,  i.  28  ;  ii.  27. 
annexed  to  land,  i.  129,  231-233. 
infant  not  liable  on,  by  common  law,  i.  314. 
general  words  in,  limited  by  the  recitals,  ii.  501,  u.  («),  502,  503. 
to  stand  seized  to  uses  when  a  deed  may  be  construed  as,  ii.  495,  n.  (jg), 

504. 
when  construed  against  the  covenantor,  ii.  506-510. 
words  of  proviso  and  condition  construed  as,  ii.  511. 
dependent  and  independent,  effect  of  each,  ii,  628,  675. 
whether  dependent  or  independent,  determined  by  the  intention  of  the 

parties,  ii.  529. 
rules  for  determining  whether  dependent  or  independent,  ii.  529,  n.  (r), 

676,  677. 
to  pay  money,  ii.  636. 

accord  and  satisfaction  before  breach  of,  not  a  bar,  ii.  688. 
not  to  sue,  effect  of,  ii.  713. 
alteration  of,  ii.  724. 

to  repair  in  leases,  ii.  672,  n.  (h),  iii.  232. 

damages  for  breach  of,  in  the  conveyance  of  real  estate,  iii.  220-233. 
when  covenants  are  a  condition  precedent  to  each  other,  ii.  528,  629,  and 

n.  (r),  675-677. 
to  convey  and  settle  specific  lands,  gives  an  equitable  lien,  iii.  282. 
negative,  breach  of,  prevented  by  injunction,  iii.  373,  n.  (w). 
not  running  with  land  when  enforceable  in  equity  against  assignee  of 

covenantor,  iii.  353,  ii.  (Jc). 
in  inoperative  deed  may  operate  as  an  agreement,  iii.  328. 
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agent  to  sell,  cannot  give,  without  especial  authority,  i.  58. 

damages  on   breach  of  contract  when  the  goods   are   brought  on,  iiL 

204-208. 
giving  usually  prevents  lien,  iii.  248. 
sale  on,  may  include  lien  by  its  terms,  iii.  249. 
CREDITORS, 

payment  to  one  of  two  joint,  ii.  615,  n.  (e),  616. 

rights  of,  how  affected  by  an  agreement  to  receive  part  payment  in  full 

satisfaction,  ii.  618-620. 
rights  of,  how  affected  by  a  suit  for  a  part  of  the  claim,  ii.  620,  635. 

acceptance  of  an  order  on  a  third  party,  ii.  625, 
626. 
in  the  appropriation  of  payments,  ii.  629-636. 
{See  Payment,  Usury.) 
gifts,  when  void  against,  i.  237. 
acquire  no  lien  from  insolvent  debtors,  iii.  242. 
CROPS, 

contracts  relative  to,  when  within  the  statute  of  frauds,  iii.  31-33. 
away  going,  allowed  to  tenants,  i.  510  ;  ii.  537,  n.  (/),  546,  n.  (i). 
CY  PEES, 

doctrine  of,  belongs  to  construction,  ii.  491,  n.  (a). 

applied  to  the  statute  of  usury,  iii.  130,  (j/). 
CUSTOM, 

(See  Construction,  Usage.) 


D. 

DAMAGES, 

release  of,  i.  28. 

in  an  action  by  principal  against  agent,  i.  85. 

for  non-payment  of  bills  of  exchange,  i.  288. 

in  an  action  for  freedom,  i.  405. 

common-law  remedy  by  means  of  giving,  i.  490. 

for  breach  of  contract  to  maiTy,  ii.  68-71. 

in  an  action  on  the  warranty  of  chattels,  i.  592,  n.  (Jc). 

release  of,  i.  26. 
Of  the  general  ground  and  measure  of  damages,  iii.  155. 
Of  liquidated  damages,  iii.  156-163. 

what  are,  distinction  between  and  penalty,  iii.  156. 

penalty  of  a  bond,  how  relieved  against,  at  law  and  in  equity,  iii.  156, 
157. 

whether  the  sum  named,  is  a  penalty  or  liquidated  damages,  not  deter- 
mined merely  by  the  terms  used,  iii.  157,  158. 
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the  sum  named,  a  penalty,  if  payable  for  an  injury  of  a  certain  extent 

and  amount,  iii.  157-161. 
if  payable  generally  on  the  breach  of  aeon- 
tract,  made  up  of  several  stipulations  in 
respect  to  some  of  which  the  damages  are 
definite   or  easily  ascertainable  by  com- 
putation, iii.  161,  and  n.  (A), 
intention  of  the  parties,  effect  of,  in  discriminating  between  a  penalty 
and  liquidated  damages,  iii.  162,  163. 
0/  circumslances  which  increase  or  lessen  the  damages,  iii.  164-168. 
when  counsel  fees  and  expenses  of  litigation  are  chargeable  as,  iii.  164, 

165,  212-214,  228,  n.  (u). 
amount  and  manner  of  taxiug  costs,  iii.  164,  n.  (/). 
costs  in  patent  cases,  iii.  165,  and  n.  (F). 
limited  by  the  principle  of  compensation,  iii.  164,  165. 
not  to  exceed  the  ad  damnum,  iii.  166. 

when  the  intention  of  the  defendant  is  to  be  considered,  iii.  166. 
mere  mental  suffering  generally  disregarded,  iii.  167, 
aggravating  circumstances,  iii.  167,  168,  196. 
lunatic  held  liable  for  injury,  iii.  167. 

in  actions  of  slander,  whether  words  spoken  at  another  time  are  admis- 
sible", iii.  168. 
Of  exemplary  and  vindictive  damages,  iii.  169-177. 
whether  allowable,  on  what  principle,  and  for  what  offences,  iii.  169-174, 
on  what  principles  verdicts  are  set  aside  for  excessive  damages,  iii.  1 74, 

175. 
when  special  damage  to  be  recoverable,  must  be  alleged,  iii.  176,  177. 
Of  direct  or  remote  consequences,  iii.  177-187,  211,  223,  232,  n.  (d). 
for  direct  consequences  only  allowed,  iii.  177,  178. 
barred  or  reduced  by  plaintiff's  negligence  or  default,  iii.  178,  n.  (s), 

185,  n.  (z),  193. 
causa  proTima,  how  distinguished  from  causa  remota,  iii.  178. 
what  consequences  are  direct,  iii.  177-180. 
when  profits  may  be  included  in,  iii.  181-185. 
where  a  party  fails  to  complete  a  contract,  iii.  184,  n.  (jf). 
recoverable  by  a  surety,  iii.  185,  187. 
Of  the  breach  of  contract  that  is  several  into  parts,  iii.  187-189. 
where  the  suit  must  include  all  the  breaches  or  torts,  ii.  619,  635;  iii 

187. 
when  money  is  payable  by  instalments,  iii.  188. 
Of  the  legal  limit  to  damages,  iii.  189-214. 

importance  of  rules  for  measuring,  iii.  189,  190. 
In  an  action  against  an  attorney  or  agent,  iii.  190-192. 

where  the  agent  sells  for  a  less  than  the  authorized  price,  iii.  190. 
VOL.  III.  40 
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where  the  factor  sells  to  repay  his  advances,  iii.  191. 
■where  the  agent  fails  to  purchase  goods  ordered  by  his  principal,  iii.  i91, 
192. 
In  an  action  by  the  agent  against  the  principal,  or  by  a  servant  against  his 

employer,  iii.  192. 
In  an  action  against  a  common  carrier,  iii.  193,  194. 

where  the  can-ier  fails  to  carry  or  deliver  goods,  iii.  193. 

negligence  of  plaintiff,  effect  of,  in  reducing,  iii.  178,  n.  (s),  185,  a.  (z), 

193,  194. 
value  of  the  goods,  how  measured  in  estimating,  iii.  194. 
In  the  action  of  trover,  iii.  1 95-202. 

value  of  property,  the  measure  of,  iii.  195. 

deduction  from,  in  case  of  lien  or  restoration,  iii.  196 

(see  201,  204). 
addition  to,  on  account  oi  pretium  affectionis,  iii.  196. 
at  what  time  to  be  assessed,  iii.  196-198. 
specific  injury  or  wilful  tort,  ground  of  increase  of,  iii.  198. 
in  trover  for  a  bill  or  note,  iii.  196. 
in  the  accession  and  confusion  of  goods,  iii.  198,  200. 
whether  special  damages  are  recoverable  in  trover,  iii.  201. 
where  the  plaintiff  holds  under  alien,  iii.  201  {see  196,  204). 
where  the  pledgee  has  converted  the  goods,  iii.  202. 
In  the  action  of  replevin,  iii.  202-204. 

recovered  by  the  plaintiff  and  defendant  respectively,  iii.  202. 
whose  loss,  when  the  goods  replevied  are  destroyed  by  act  of  God,  be- 
fore judgment,  iii.  203. 
at  what  time  the  value  to  be  taken,  iii.  203. 
in  an  action  on  the  replevin  bond,  iii.  203. 
where  the  writ  is  sued  out  maliciously,  iii.  204. 
where  one  of  the  parties  has  a  qualified  right  as  by  lien,  iii.  204  (see  196, 

201). 
right  of  plaintiff  after  nonsuit  to  prove  property,  iii.  204. 
Where  a  vendee  sues  a  vendor,  iii.  204-208. 
in  debt  on  bonds  for  the  replacement  of  stock,  iii.  197,  n.  (j"),  205,  n.  (f). 
value  of  the  goods,  the  measure  of,  iii.  205. 

when  to  be  taken,  iii.  205-207. 
where  the  goods  are  bought  on  credit,  iii.  205. 
market  value  of  goods,  how  determined,  iii.  207. 
vendee's  right  of  rescission,  when  and  how  exercised,  iii.  208. 
expense  of  investigating  title,  iii.  208. 
for  breach  of  warranty,  iii.  181,  n.  (w),  211,  212. 
Where  a  vendor  sues  a  vendee,  iii.  208-212. 
rights  of  vendor,  where  the  vendee  refuses  to  complete  the  contract,  iii. 
208-210. 
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where  tho  vendor  has  not  the  goods  himself,  but  has  only  contracted  for 

them,  i.  556  ;  iii.  210. 
■where  credit  or  a  bill  of  exchange  payable  at  a  future  day  is  to  be  given 
iii.  210,  211.  ' 

for  a  breach  of  warranty,  iii.  181,  u.  (w),  211,  212. 
Whether  expenses  may  be  included  in  damages,  iii.  201,  212-214,  220. 

fraud  or  wilful  wrong,  effects  of,  iii.  212-214. 
When  interest  is  included,  iii.  102-104,  214. 
Of  the  breach  of  contract  to  pay  money  or  goods,  iii.  215,  216. 
whether  the  sum  of  money  or  the  value  of  the  goods  is  the  measure  of, 
iii.  215,  216. 
Nominal  damages,  iii.  175,  217-219. 

recoverable  for  any  violation  of  right,  iii.  217,  218. 
actions  for  the  purpose  of  establishing  a  right,  iii.  218. 
when  easement  is  interfered  with,  iii.  219. 
Of  damages  in  real  actions,  iii.  220-233. 
in  mixed  actions,  iii.  220. 
at  common  law,  iii.  220. 
in  action  of  ejectment,  iii.  220.    . 
measure  of,  iii.  220,  221. 
rent  of  land,  whether  forming,  iii.  220,  221. 
trespass  for  mesne  profits,  iii.  220,  n.  (jf). 
improvements,  bona  fide  holder's  claim  for,  iii.  221-223. 
doweress,  rights  of,  where  the  dower  estate  has  been  withheld,  and  im- 
provements made  upon  it,  iii.  222,  223. 
for  direct  and  natural  consequences,  iii.  223.     (5ee  Sect.  V.  p.  177.) 
for  breach  of  covenant  of  seisin  and  right  to  convey,  iii.  224. 

for  quiet  enjoyment,  iii.  224-227. 
measure  of,  whether  value  to  be  taken  at  the  time  of  conveyance  or  of 

eviction,  iii.  224-227. 
where  the  failure  extends  to  only  part  of  the  land,  iii.  226,  227. 
for  breach  of  covenant  against  incumbrances,  iii.  228. 
contract  to  sell,  iii.  229-231. 

that  a  third  person  shall  convey,  iii.  230,  n.  (z). 
to  give  land  for  work  and  labor,  iii.  232. 
covenants  in  leases,  iii.  232,  233. 
recoupment  of,  ii.  740. 
unliquidated,  not  subject  to  set-off,  ii.  739. 
legal,  equity  presumes  defendant  will  pay,  iii.  365,  370. 
not  compensation,  iii.  401. 
DAMNOSA   HEREDITAS, 

assignee  in  insolvency  not  bound  to  accept,  iii.  466. 

DATE, 

(lay  of,  of  contract  whether  included  in  the  computation  of  time,  ii.  503, 
n.  (a),  662-664. 
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when  impossible  or  not  named,  il.  664. 
DAYS, 

of  grace,  the  usage  of  banks,  ii.  537,  n.  (/),  546. 

notes  without,  due  on  Sunday  payable  on  Monday,  ii.  665. 
(See  Gkace,  Days  op.) 
day  of  date  of  the  contract,  whether  included  in  the  computation  of  time, 

ii.  503,  n.  (a),  662-664. 
day's  work,  what  constitutes,  ii.  539,  n.  (h). 
DEATH, 

of  co-surety,  whether  it  relieves  his  estate  from  liability  for  contribution, 

i.  32,  11.  (e). 
of  principal  revokes  agent's  authority,  i.  71. 
contract,  when  determined  by,  i.  130,  131. 
of  partner  dissolves  the  partnership,  i.  198,  199. 

of  assicrnor  of  a  chose  in  action  does  not  defeat  the  assignment,  i.  227. 
of  a  party  bound  to  give  notice  of  non-payment  of  bill  or  note,  excuses 

want  of  notice,  i.  278. 
of  party  to  submission  or  of  arbitrator  revokes  submission,  ii.  71? 
by  the  hands  of  justice,  ii.  475. 
by  suicide,  ii.  475. 
DEBT, 

may  be  collected  everywhere,  unless,  ii.  587. 

laws  abolishing  imprisonment  for,  do  not  impair  the  obligation     '  con- 
tracts, lii.  550-554. 
imprisonment  for, 

(See  Imprisonment  for  Debt.) 
privileged, 

(See  Bankruptcy  and  Insolvency.) 
DEBTOR, 

(See  Creditor,  Payment.) 
DEED, 

of  agent  to  bind  the  principal  must  be  authorized  by  an  in.stniment 

under  seal,  i.  52,  111. 
execution  of,  by  agent  or  attorney,  i.  52,  111,  112. 
of  the  agent  of  a  corporation,  when  binding  on,  i.  110,  n. '(J),  140, 141 
of  partner,  when  binding  on  the  firm,  i.  110,  n.  (J), 
of  real  estate  to  partners,  i.  149,  150. 
power  of  infant  to  make  or  ratify,  i.  295,  323,  n.  (m),  325. 
consideration  of,  implied  by  the  seal,  i.  428. 

proved  and  varied  by  parol  evidence,  i.  429,  430. 
conveyances  of  real  estate  made  by,  i.  492. 
of  foreign  estates,  held  to  require  stamping,  iii  829. 
of  estate  sold,  to  be  stamped,  iii,  326. 
contracts  by,  to  marry,  ii.  61. 


INDEX.  629 

DEF.D— Continued. 

construction  of,  same  as  of  simple  contract,  ii.  494. 

restricted  to  the  sense  of  the  words  used,  ii.  494,  n.  (/), 

495,  n.  (g). 
general  words  of  covenant  or  release,  limited  by  the 

recitals,  ii.  501,  n.  (u),  503. 
may   operate   in   manner   not   intended,   to   accomplish 

intended  object,  if  necessary,  ii.  503,  504. 
as   a  grant,   confirmation,   release,   so   as  to   render   it 

operative,  ii.  495,  n.  (g),  504,  505. 
where  part  of  grantors  are  incapable  of  conveying,  or 

grantees  of  taking,  ii.  604. 
when  made  contra  proferentem,  ii.  506-510. 
recitals  in  a  deed,  when  operative  as  an  agreement  or 

grant,  ii.  511. 
repugnant  clauses,  the  earlier  prevails,  ii.  513,  514. 
restrictive  words  in,  ii.  513,  u.  (o). 
grants  in,  upon  condition,  ii.  525,  526. 
form  of,  when  sufficient  to  comply  with  a  contract  for,  ii.  666. 
tender  of,  ii.  656,  676,  u.  (g'). 
valueless  to  pass  estate,  except  as  evidence  of  its  own  execution,  ii.  716, 

n.  (m),  724. 
alteration  of,  by  a  stranger,  ii.  716. 
by  a  party,  ii.  716-721. 
by  adding  or  tearing  off  the  seal,  ii.  721. 
by  filling  blanks,  ii.  723,  724. 

whether  presumed  to  have  been  made  before  or  after  exe- 
cution, ii.  721,  722. 
vesting  of  the  estate  not  defeated  by,  ii.  724. 
estoppel  by,  ii.  789-791. 
fraud  in  procuring,  effect  of,  ii.  783,  n.  (e/). 
unrecorded,  or  otherwise  inoperative,  when  specifically  enforced,  iii.  355, 

undelivered,  whether  sufficient  memorandum  in  equity  to  comply  with 
the  Statute  of  Frauds,  iii.  387,  n.  (y). 

duplication  of,  iii.  328,  u.  (d). 

of  confirmation  of  void  deed,  iii.  328. 
DEL   CREDERE  COMMISSION, 

liability  of  factor  under,  i.  91,  92,  94,  568,  and  n.  (n). 

lien  of  factor  under,  iii.  259. 

whether  the  guaranty  must  be  in  writing,  i.  92;  ii.  12. 
DELECTUS  PERSONARUM,  i.  154. 
DEFAULTERS, 

public,  operation  of  U.  S.  bankrupt  law  of  1841  upon,  iii.  434. 
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Payment  of  money,  n.  614-636. 

the  party  to  whom  the  payment  should  be  made,  ii.  614-617. 
part  payment,  ii.  618-620. 
payment  by  letter,  ii.  620,  621. 

in  bank-bills,  ii.  621-623. 
by  check,  ii.  623,  624. 
by  note,  ii.  624.  625. 
by  delegation,  ii.  625,  626. 
to  assignees  of  a  bankrupt,  ii.  616,  617. 
stakeholders  and  wagers,  ii.  626-629. 
appropriation  of  payments,  ii.  629-636. 
{See  Payment.) 
Performance,  ii.  636-675. 
tender,  ii.  637-646. 
tender  of  chattels,  ii.  646-655. 
kind  of  performance,  ii.  656-658. 
part  performance,  ii.  658-660. 
time  of  performance,  ii.  660-667. 
notice,  ii.  668-671. 

impossibility  of  performance,  i.  556  ;  ii.  672,  673. 
in  equity,  ii.  561,  576. 

resting  on  the  acts  or  omissions  of  the  plaintiff,  ii.  675-681. 
{See  Peefoemance.) 
Accord  and  satisfaction,  ii.  681-688. 

{See  Accord  and  Satisfaction.) 
Arbitrament  and  award,  ii.  688-712. 

{See  Aebiteament  and  Award.) 
Release,  ii.  713-716. 

{See  Release.) 
Alteration,  ii.  716-724. 

{See  Alteration,  Stamps.) 
Pendency  of  another  suit,  ii.  725-728. 

{See  Pendency  of  another  Suit.) 
Former  judgment,  ii.  728-733. 

{See  Judgmfnt) 
Set-off,  ii.  733-746. 

{See  Set-off.) 
Illegal  contracts,  ii.  746-767. 

in  restraint  of  trade,  ii.  747-753. 

opposed  to  the  revenue  laws  of  other  countries,  n.  753,  7S1. 

corrupting  legislation,  ii.  754,  755. 

wagering,  ii.  755,  756. 

Sunday  law,  ii.  757-765. 

maintenance  and  champerty,  ii.  765-767. 

{See  Illegal  Conteaots,) 
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Fraud,  j.  560  ;  ii.  767-786. 

{See  Fraud.) 
Frauds,  statute  of,  iii.  3-60. 

(-See  Frauds,  Statute  of.) 
Limitations,  statute  of,  iii.  61-99. 

{See  Limitations,  Statute  of.) 
Usury,  iii.  106-154. 

{See  Usury.) 
DEFENDANT, 

absent,  notice  of  suit  how  given  to,  ii.  588,  and  n.  {I). 
DELAY, 

in  filing  bill  for  specific  performance,  efiect  of,  iii.  416. 
DELEGATION, 

payment  by,  ii.  625,  626. 
DELIVERY, 

essential  to  gifts,  and  how  it  may  be  made,  i.  234. 
notes  transferable  by,  and  liability  for,  i.  242. 
of  chattels,  i.  529-536. 

{See  Sale.) 
stoppage  in  transitu,  when  defeated  by,  i.  601-606. 
by  a  depositary  of  the  deposit,  ii.  94. 
to  the  pledgee  of  a  pledge,  ii.  113. 
to  a  common  carrier,  ii.  175-177. 
notice  of,  ii.  180,  195. 

to  what  persons  renders  the  carrier  liable,  ii.  176,  177,  180-182. 
by  a  common  carrier,  ii.  183. 
what  constitutes,  ii.  183-187. 
how  affected  by  usage,  ii.  187,  197. 
delay  in,  when  excused,  i.  561,  564,  565;  ii.  185. 
by  railroad  carriers,  ii.  188,  190,  199. 
by  carriers  by  water,  ii,  190-196. 

by  bailee,  when  the  ownership  is  in  dispute,  ii.  94,  142,  203-205. 
to  and  by  carrier, 

{See  Carrier,  Common.) 
efifect  of,  by  party  signing,  in  determining  purpose  of  signature,  iii.  8. 
required  by  the  statute  of  frauds,  iii.  39-44,  47,  48. 
DELIVERY  ORDER, 

{See  Bills  of  Lading.) 
DEMAND, 

set-off  of, 

{See  Set-off.) 
notes  payable  on,  incidents  of,  i.  259-265. 

stamps  on,  iii.  301. 
of  bills  and  notes,  of  whom,  when,  and  where  to  be  made,  i.  274. 
of  debt  by  pledgee  before  sale  of  the  pledge,  ii.  114,  120 
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DEMURRAGE,  u.  304. 
DEMURRER, 

to  bill  for  specific  performance,  iii.  375 
DEPENDENT  AGREEMENTS,  il.  676,  677. 
DEPOSITUM, 

bailee's  liability  for,  measure  of,  ii.  89-94. 
delivery  of,  by  bailee,  ii.  94. 
property  of  bailee  in,  nature  of,  ii.  95. 
■who  are  chargeable  as  depositaries,  ii.  96. 
DERELICT,  ii.  316,  317. 
DESCRIPTION, 

inaccurate,  when  remedied  by  construction,  ii.  514,  515 
DESERTION, 

by  husband,  rights  of  wife  upon,  by  statute,  in  the  different  States  ol 

U.  S.,  i.  370,  note, 
of  seamen,  ii.  346,  347. 
DETINUE, 

old  action  of,  iii.  350. 
DEVIATION, 

in  insurance,  ii.  410-415. 
DEVISE, 

agreement  for,  whether  enforceable  in  equity,  iii.  406. 
falling  to  insolvent  between  commencement  of  proceedings  in  insolvency 
and  discharge,  iii.  474-476,  489. 
DISCHARGE, 

by  one  of  joint  plaintiffs,  ii.  617,  n.  (v). 
DISCOUNT, 

of  notes  and  bills,  when  usurious,  iii.  131,  132. 
of  securities,  no  forfeiture  of  lien  on  others,  iii.  263,  and  note  (a:). 
DISSOLUTION, 

of  partnership,  i.  194-199. 

by  assignment  of  a  partner's  interest,  i.  196,  197. 
by  death,  i.  198. 
by  civil  incapacity,  i.  198. 
by  insanity,  i.  199. 

by  a  court  of  equity,  i.  195,  196,  202. 
by  bankruptcy  and  insolvency,  i.  199,  200. 
by  war,  i.  200. 

agreement  for,  to  be  stamped,  iii.  297. 
DISTRESS, 

(See  Rent,  and  Remedy  for  Rent  Unpaid.) 
DISTRIBUTION, 

of  personal  estates,  ii.  571,  n.  (jr). 
liable  to  excise  duty,  iii.  337. 
DISTRINGAS, 

at  common  law,  iii.  423. 
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DIVORCE, 

for  what  causes  granted,  ii.  83. 
rights  of  the  parties  to,  how  affected  by,  ii.  83,  84. 
DIVORCES, 

(See  Place,  Law  of.) 
in  the  State  of  the  actual  domicil  of  the  parties,  vaUd  everywhere,  ii. 

593,  n.  («),  602-605. 
vahdity  of,  when  granted  in  another  State  than  that  where  the  marriage 

was  contracted,  ii.  602,  605. 
how  affected  by  the  constitution  of  the  United  States,  iii.  545-547. 
DOMICIL, 

{See  Place,  Law  of.) 
nature  of,  ii.  578. 

many  residences,  one  domicil,  ii.  578. 
evidence  of,  what  amounts  to,  ii.  578,  580,  n.  (a), 
change  of,  must  be  both  in  fact  and  in  intent,  ii.  579. 
how  proved,  ii.  579,  580. 

may  be  inferred  against  express  declarations  of  party,  ii.  579. 
of  foreign  ministers,  soldiers,  and  seamen,  ii.  580,  notes  (;/),  (a), 
of  party  who  spends  portions  of  the  time  at  different  places,  ii.  580. 
of  wife,  follows  the  husband's,  ii.  581,  601,  602. 

except  when,  ii.  601,  n.  (Z). 
of  a  child,  follows  the  parents,  ii.  581,  582. 
of  a  ward,  follows  the  guardian's,  ii.  582. 
effect  of,  on  capacity  of  parties,  ii.  572,  573,  578. 
of  parties,  effect  of,  on  marriage,  ii.  592-602. 
on  divorce,  ii.  602-605. 
DOMAIN,  EMINENT, 

right  of  the  public  to,  iii.  535-545. 

(See  Constitution  of  the  United  States.) 
DORMANT  PARTNER, 

liability  of,  i.  55,  n.  (x),  167. 

when  discovered  after  an  unsatisfied  judgment  again.st  osten- 
sible partner,  i.  12,  n.  (o). 
may  be  sued,  but  cannot  sue,  i.  167. 
notice  of  his  withdrawal  not  necessary,  1.  169,  n.  (d). 
respective  rights  of  his  private  and  the  partnership  creditors,  i.  206. 
DOUBLE  INSURANCE,  ii.  371,  372,  456-460; 
DOWER, 

in  the  real  estate  of  partnership,  i.  151. 

by  statutory  provision  in  the  different  States  of  U.  S.  i.  370,  note, 
damages  for  detention  of,  iii.  222,  223. 
of  vendee's  widow,  subordinate  to  vendor's  lien,  iii.  280. 
DRUNKENNESS, 

contracts  made  during,  i.  384. 
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distinctions  between  express  and  implied  contracts,  i.  385 
whether  enforceable  in  equity,  iii.  416,  and  n.  (n). 

discharge  of  a  servant  on  account  of,  ii.  35,  u.  (/). 
DURESS, 

contracts  made  under,  void,  i.  392-395. 

what  constitutes,  i.  392-395. 

by  violence  or  imprisonment,  i.  392. 

by  threats  of  violence  or  imprisonment,  i.  393,  394. 

of  one's  property,  i.  394,  n.  (w). 

contracts  made  under,  voidable,  and  may  be  ratified,  i.  395. 

money  paid  under,  recoverable,  i.  395. 

instrument  may  be  shown  to  be  void  on  account  of,  ii.  554. 
DYSPEPSIA, 

in  life  insurance,  ii.  467. 


E. 

EARNEST, 

what  amounts  to,  iii.  51. 
EJECTiMEXT, 

damages  in,  iii.  220. 
EIMANCIPATION, 

of  slaves,  i.  415-419. 
EMBARGO,  ii.  675,  and  n.  (m). 
EMINENT  DOMAIN, 

ri^ht  of  the  public  to,  iii.  535-545. 
ENDORSEMENT, 

(See  Indorsement.) 
ENEMIES, 

alien,  cannot  be  partners,  i.  200. 
ENJOYMENT, 

quiet,  damages  for  breach  of  covenant  for,  iii.  224,  225. 
ENTIRETY  OF  CONTRACTS, 

when  severed  by  division  into  distinct  items,  ii.  517. 

by  the  apportionment  of  the  price,  ii.  517,  518. 

not  affected  by  designation  of  the  price,  weight,  or  measure,  ii.  519. 

or  bj'  a  division  into  items  where  the  consideration  is  entire,  ii 
511). 

for  service,  ii.  523,  and  n.  (i). 

where  contracts  are  apportionable,  il.  52i.i-523,  658-660. 
{See  Apportionment,  Performance.) 
EQUITABLE  DEFENCES, 

to  a  chose  in  action  in  the  hands  of  an  assignee,  i.  229. 

to  a  negotiable  bill  or  note  after  maturity,  i.  254,  255,  258. 
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EQUITABLE  LIEN,  iii.  227-285. 
EQUITY, 

contribution,  when  enforced  by,  i.  32-34,  and  notes. 

sales  by  an  agent  to  himself,  and  purchases  of  himself  avoided  by  court 
of,  i.  87. 

resort  to,  when  necessary  to  recover  a  legacy,  i.  127,  n.  (a). 

remedy  of  partners  in,  i.  164. 

dissolution  of  a  partnership,  decreed  by  court  of,  i.  196,  202,  203. 

application  by  court  of,  of  partnership  funds  to  pay  joint  and  separate 
debts,  i.  204-214. 

governed  by  the  last  settled  account  between  partners,  i.  203. 

rights  of  the  assignee  of  a  chose  in  action  in,  i.  224,  225. 

remedy  of  bailee  in,  when  the  ownership  of  the  thing  bailed  is  disputed, 
ii.  94,  142,  205. 

origin  and  jurisdiction  of  courts  of,  i.  490,  491. 

specific  performance  of  a  contract  to  convey  real  estate  enforced  in, 
i.  491. 

principle  of  construction  much  the  same  at  law  and  in,  ii.  494. 

mistakes  in  a  contract,  when  corrected  by,  ii.  496,  498. 

suit  in,  no  bar  to  suit  at  law',  ii.  728,  n.  (Z). 

when  cases  taken  out  of  the  statute  of  frauds  by,  on  account  of  part  per- 
formanee,  iii.  59,  GO. 

relief  of  debtor  on  a  usurious  contract,  how  granted,  iii.  126. 

he  who  asks,  must  do,  iii.  351,  u.  (y). 

lien  in,  iii.  227-285. 

(See  Lien.) 

original  process  in,  requires  stamp,  iii.  334. 

unstamped  instrument  invalid  in,  iii.  348. 

rehef  in,  by  compelling  the  execution  of  a  stamped  instrument,  iii.  349. 
(See  Stamps.) 
EQUITY  OF  REDEMPTION, 

release  of,  whether  good  as  accord  and  satisfaction,  ii.  687. 

pass  to  assignee  in  insolvency,  and  power  of  over,  iii.  476. 

deed  of,  to  be  stamped,  iii.  328. 
EQUITY  JURISPRUDENCE, 

bankrupt  may  be  examined  by  principles  of,  iii.  519,  n.  ((/). 
ESTOPPEL,  ii.  787-801 ;  iii.  11. 

nature  of,  ii.  787. 
By  record,  ii.  788,  789. 

omission  to  dispute  title  in  waste,  ii.  788. 

res  adjudicata,  ii.  789. 
Bij  deed,  ii.  789-791. 

recitals  of  both  parties,  conclusive,  ii.  789,  n.  (i). 

consideration  clause  not  conclusive,  ii.  789,  n.  (i). 

deed  may  be  shown  to  be  inoperative  and  void,  ii.  789,  ii.  (i). 
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after-acquired  estates  passed  by,  ii.  791,  n.  (k). 

of  married  women,  ii.  791,  notes  (I),  (ni). 
By  matter  in  pais,  ii.  792-801. 

growth  of  equitable  estoppels,  ii.  792. 

application  to  negotiable  paper,  ii.  792,  793. 

what  grounds  essential  to  constitute,  ii.  793,  u.  (j),  795,  n.  (r). 

omission,  negligence,  ii.  793,  n.  ((y),  795,  n.  (r). 

acquiescence  in  another's  conduct,  ii.  795,  n.  (r),  798,  n.  (s). 

admissions,  &c.,  acted  on  as  true,  ii.  793,  u.  (5),  795,  n.  (r). 
binding  for  a  reasonable  time,  ii.  793,  n.  (5). 

none  where  position  of  parties  is  unchanged,  ii.  793,  n.  (j). 

or  where  actual  state  of  afi'airs  is  known,  ii.  795,  n.  (r). 

doctrine  extended  to  real  property  in  equity,  ii.  795,  n.  (j). 

tenant,  ii.  795,  n.  (r). 

payment  of  jcnt,  ii.  795,  (r). 

trustee,  ii.  795,  n.  (c). 

mortgagee,  ii.  795,  n.  (r). 

vendee,  ii.  795,  n.  (r). 

legatee,  ii.  795,  n.  (r). 

lessee,  ii.  795,  n.  (r). 

no  estoppel  to  preclude  party  from  denying  that  which  he  had  no  power 
to  do,  ii.  795,  ii.  (r),  800. 

none  by  admissions  to  third  persons,  ii.  795,  n.  (r). 

none  where  the  revenue  is  concerned,  iii.  341. 
ESTBEPEilENT, 

writ  of,  iii.  220. 
EVICTION, 

damages  for,  when  to  be  computed,  iii.  224-227. 
EVIDENCE, 

parol,  admitted  to  charge  unnamed  principal,  but  not  to  discharge  signer, 
i.  55. 

parol,  admissible  to  qualify  a  general  release,  i.  186,  n.  (a). 

what,  admissible  to  prove  frocdoni  or  slavery,  i.  402-405. 

to  prove  incapacity  to  contract,  i.  384,  u.  (a),  386. 

what,  admissible  to  prove  consideration  of  a  written  contract,  i.  429. 

of  contract  to  marry,  ii.  61. 

of  marriage,  ii.  7  7. 

presumption  of  negligence  of  the  common  carrier  in  case  of  injury  to  a 
passenger,  ii.  224. 
•  testimony  of  the  passenger  admissible  to  prove  the  amount  of  his  bag- 
gage when  lost  by  the  common  carrier,  ii.  256. 

partly  written  and  partly  parol,  ii.  492,  n.  (6). 

of  parol  agreement  in  satisfaction,  when  admissible  to  bar  suit  upon 
written  contract,  ii.  684. 
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character  of,  necessary  to  prove  existence  of  custom,  ii.  543,  and  n.  (p), 

iii.  23S). 
extrinsic,  not  admissible,  to  vary  or  contradict  the  terms  of  a  written 
contract,  ii.  547,  557. 
of  the  force  of  letters,  forming  a  contract,  upon 
contract  subsequently  entered  into  between 
same  parties  as  to  same  subject-matter,  ii. 
548. 
the  rule  falsa  demonstraiio  non  nocet,  ii.  550. 

and  n.  (d). 
or  to  change  the  settled  legal  meaning  of  an 

instrument,  ii.  551-553. 
or  to  connect  instruments,  when  the  statute  of 
frauds  requires  the  contract  to  be  in  writing, 
iii.  17. 
admissible  to  determine  the  subject-matter  and  parties,  ii.  549. 
to  rebut  the   presumption  against  the  apparent 
and  natural  effect  of  an  instrument,  —  aliter,  if 
presumption  is  with  instrument,  ii.  553. 
when  only  a  part  is  reduced  to  writing,  ii.  553. 
to  contradict  recitals,  ii.  554,  5G4. 
to  vary  or  contradict  the  date  or  consideration, 

ii.  554. 
contemporaneous  writings  when  deemed  part  of 
contract,  ii.  553. 
admissible   to   show  the   incapacity  of  parties,  fraud,  duress, 
illegality,  discharge,  change   of  time   or   place, 
waiver  of   damages,   consideration   when    none 
is  named,   substitution   of   a    new   contract   or 
consideration,  ii.  554,  555. 
to  vary  a  receipt  —  atiter  as  to  a  release,  ii.  555,  715. 
to  explain  technical  terms  and  foreign  languages,  ii. 

555,  556. 
when  the  question  is  between  third  parties,  ii.  556, 

557. 
to  explain  a  latent  ambiguity,  ii.  557-562. 
to  show  the  knowledge,  or  ignorance,  or  belief  of 

a  party,  ii.  562,  n.  (h). 
to  explain  surrounding  circumstances,  ii.  561. 
to  explain  uncertainties,  ii.  562,  563. 
to  show  time  of  giving  consideration  for  guaranty, 

ii.  563. 
blank  in  instrument,  when  supplied,  ii.  563. 
to  rebut  the  implication  of  reasonable  time  for  per- 
formance, ii.  660,  661. 
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to  explain  wills,  wten,  ii.  550,  n.  (d),  553. 
to  show  authority  of  an  agent  under  the  statute  of 
frauds,  iii.  10,  n.  (o),  12,  14. 
foreign  judgments,  prima  facie,  ii.  60S. 
examination  of  witnesses  before  arbitrators,  ii.  706. 
alteration  of  instruments,  when  presumed,  ii.  721. 

of  what,  sufficient  to  take  case  out  of  the  statute  of  limitations,  iii.  61,  63. 
rules  of,  as  applied  to  contracts  requiring  specific  performance,  iii.  357. 
extrinsic,  admissible  in  equity  to  prove  omission,  iii.  357,  n.  (u). 

connect  parts   of  a  contract,  iii.   387 

n.  (x). 
prove    additional    consideration,   when, 

iii.  388,  n.  (c). 
rebut,  but  not  to  raise  an  equity,  iii.  389. 
show  mistake,  iii.  397. 
want  of  stamp  excludes  instrument  from,  iii.  286,  344. 
indorsement  of  interest  on  unstamped  notes  available  in  support  of  the 

common  counts,  iii.  313. 
the  true  doctrine  as  to  incompetency  of  unstamped  instruments,  iii.  344, 

and  n.  (.s). 
rules  of,  not  affected  by  stamp  law,  iii.  345. 
parol,  of  unstamped  documents  inadmissible,  iii.  346,  347. 
unstamped  duplicate  as  secondary,  iii.  347. 
EX  ANTECEDENTIBUS  ET   CONSEQUENTIBUS  FIT   OPTIMA 

INTERPRETATW,  ii.  501,  n.  (u). 
EXCEPTION    AND   RESERVATION, 

words  of,  how  construed,  ii.  507,  n.  (q)  ;  iii.  287. 
EXCHANGE, 

rates  of,  included  in  the  damages  of  holder  of  bills  of  exchange.,  i.  288, 

289. 
rate  of,  charge  for,  not  usurious,  iii.  136. 
EXCLUSIVE   PRIVILEGES, 

grants  of  how  affected  by  the  constitution,  iii.  535-545. 
EXCOMMUNICATION,  i.  423. 
EXCOMMUNICATED   PERSONS,  i.  423. 
EXECUTION, 

laws  exempting  property  from,  whether  constitutional,  iii.  551-553. 
destruction  of  lien  by  taking  in,  iii.  244. 

property  held  under  lien,  not  liable  to,  at  suit  of  third  party,  iii.  244. 
EXECUTORS   AND   ADMINISTRATORS, 
how  they  act,  i.  127. 
extent  of  their  liability,  i.  127. 

how  assets  in  their  hands  may  be  reached  by  legatees,  i.  127. 
when  personally  liable  on  their  promises  as  such,  i.  128. 
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when  personally  liaHe  on  awai-ds,  i.  128,  129. 
rights  of  action  of,  and  against,  i.  129-131. 
doctrine  of  a  continuing  breach,  i.  129. 
■when  bound  by  arbitration,  i.  129. 

on  what  contracts  of  deceased  they  may  sue  and  be  sued,  i.  130,  131. 
when  their  rights  begin,  i.  131. 
death  and  survivorship  of,  i.  131,  132. 
executor  de  son  tort,  i.  132. 
may  indorse  the  note  of  the  testator,  i.  241. 
action  for  breach  of  contract  to  marry  does  not  survive  to,  ii.  70. 
of  co-surety,  whether  liable  for  contribution,  i.  32,  n.  (e). 
of  a  joint  party,  liability  of,  i.  30,  31. 
of  a  deceased  partner  whose  interest  is  continued  in  the  firm,  i.  200, 

statutory  provisions  in  the  United  States  as  to  administration  upon  prop- 
erty of  deceased  husband  or  wife,  i.  370,  note, 
promise  of,  to  pay  debt  of  testator  "  when  sufficient  assets  are  received," 

how  construed,  ii.  499,  n.  (9). 
bound  by  the  contracts  of  the  testator,  ii.  530-533. 
appropriation  of  payment,  where  the  party  paying  owes  in  his  own  right, 

and  as  executor,  ii.  G31. 
payment  to  one  of  several,  ii.  616. 
set-off,  by  and  against,  ii.  737,  738. 
promises  of,  when  within  the  statute  of  frauds,  iii.  3,  18. 
the  contracts  of,  may  be  enforced  in  equity  against  their  successors,  iii. 

357,  and  n.  (x). 
estates  of  decedents  to  pay  stamp  duty,  iii.  335. 
(See  Stamps.) 
EXEMPLARY  DAMAGES, 

(See  Damages.) 
EXPENSES, 

of  litigation,  when  recoverable  as  damages,  iii.  164,  165,  201,  212-214, 

220,  228,  n.  (u). 
of  litigation,  when  available  in  lien,  iii.  261. 
EXPERTS, 

use  of,  in  determining  the  meaning  of  technical  terms,  ii.  493,  555,  556. 
EXPRESSIO   UNIUS  EST  EXCLUSIO  ALTERIUS,  ii.  515. 


F. 
FACT, 

questions  of, 

(See  Jury.) 
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cannot  delegate  his  authority,  i.  82,  and  n.  (p). 
his  duty  and  power  to  insure,  i.  85,  n.  {y),  94. 
the  authority  of,  when  irrevocable,  i.  70,  n.  {y). 
■when  a  common  carrier  is  liable  as  such,  ii.  211. 
set-ofF  against,  when  allowed,  ii.  743-745. 
right  of,  to  sell  goods  to  pay  advances,  iii.  190-192. 

when  money  or  goods  in  hands  of  assignees  in  insolvency  of,  can  be  re- 
covered, in  whole  or  in  part,  by  consignor,  iii.  482,  n.  (/). 
does  not,  like  broker,  bind  both  parties  to  a  sale,  i.  98,  551,  n.  (i). 
{See  Factors  and  Brokers.) 
FACTORS  AND  BROKERS, 

Who  in  a  factor  and  who  a  broker,  i.  91,  551,  n.  (i). 
Of  factors  under  a  commisnion,  i.  91-93  ;  ii.  12. 
whether  they  are  liable  as  principals  or  sureties,  i.  91,  92. 
if  entitled  to  charge  guaranty  commission,  liable  although  he  does  not 

charge  it,  i.  92. 
but  does  not  affect  his  claim  for  advances,  i.  92,  93. 
whether  their  contract  is  within  statute  of  frauds,  i.  92 ;  ii.  12. 
Of  the  duties  and  rights  of  factors  and  brokers,  i.  93-100. 
power  to  pledge  the  goods  of  the  principal,  i.  93,  94  ;  iii.  242,  261. 
principal  retains  his  property  in  the  goods  as  long  as  he  can  identify 

them  in  the  hands  of  any  party  who  holds  them  as  representative  of 

the  factor,  i.  94  ;  iii.  284,  and  n.  (j). 
cannot  barter,  i.  93,  n.  (I). 

bound  to  follow  instructions  and  confonn  to  the  usages  of  trade,  i.  94. 
not  bound  to  insure,  i.  94. 

may  bind  the  principal  by  acts  within  the  scope  of  the  agency,  i.  95. 
bound  absolutelj'  by  instructions  if  no  advances  made,  i.  94. 
how  the  princi|ial  may  dispose  of  goods  sent  to  him  by  the  factor  without 

authority,  i.  95. 
may  be  personally  liable  to  principal  when  acting  without  del  credere 

commission,  if  himself  in  default,  or  negligent,  i.  95. 
the  respective  liabilities  of  foreign  and  domestic  factors,  and  of  their 

principals,  i.  95,  96. 
who  are  foreign  factors,  i.  95. 

States  of  the  Union  not  foreign  to  each  other,  i.  96,  n.  (h). 
conflicting  claims  of  principal  and  factor  against  purchasers,  i.  97;  iii. 

259,  260. 
factor  may  act  m  his  own  name,  but  broker  only  in  principal's,  i.  98. 
factor  has  lien,  but  broker  none,  i.  98  ;  ii.  743  ;  iii.  258. 

(See  Lien.) 
bound  absolutely  by  instructions  if  he  has  made  no  advances,  i.  94. 
when  not  liable  to  principal  under  del  credere  commission,  i.  568. 
what   rights  given  by  possession  of  a  bill  of  lading,  i.  98;  iii.  261,  and 

n.  (w). 
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acquires  lien  on  goods  by  accepting  bill  drawn  on  thorn,  i.  98  ;  iii.  259. 
has  no  lien  unless  goods  come  to  him  as  factor,  i.  98  ;  iii.  260,  and  n.  (r). 
special  arrangements  may  give  rights  in  advance  of  possession,  iii.  261, 

and  n.  (w). 
consignor  may  always  transfer  goods  before  they  are  in  the  hands  of 

factor,  i.  98. 
I  how  far  and  when  factor  bound  by  instructions,  after  advances,  i.  98. 
general  rights  and  duties  of,  i.  98-100. 

authority  of,  not  revocable  when  coupled  with  an  interest,  i.  100. 
FAILURE, 

of  consideration  total  and  partial,  i.  462-466. 

of  performance  of  a  contract  by  one,  a  defence  by  the  other,  ii.  675-681 

(■See  Part  Performance.) 
of  title  to  real  estate,  iii.  220-233. 
FALSA  DEMONSTRATIO  NON  NOCET,  ii.  550,  and  n.  (d). 
FALSE  REPRESENTATIONS.     {See  Eratjd.) 
FARRIERS, 

lien  of,  at  common  law,  iii.  251,  and  n.  (g). 
PAST  DAY, 

delivery  upon,  ii.  195,  296. 
FELON, 

cannot  be  a  partner,  i.  198. 
FEME  COVERT, 

(See  Married  Women.) 
FERRY, 

liability  of  the  owner  of,  ii.  183. 
FERRYMEN, 

liable  as  common  carriers,  ii.  169. 
FIGURES, 

words  prevail  over,  i.  249;  iii.  310. 
FINDER, 

cannot  give  title  against  owner  by  sale,  i.  520. 
rights  and  obligations  of,  ii.  96. 

place  where  property  is  found  has  no  effect  on  title  of  finder,  ii.  97. 
has  lien,  if  reward  is  offered,  ii.  96,  n.  (w)  ;  iii.  239,  and  n.  (l). 
FIRE, 

what  is,  ii.  444. 

whether  peril  of  the  sea,  ii.  377. 
FIRE  INSURANCE. 
1.  Form  of  the  contract,  ii.  ilS-iSS. 

"  ship  on  stocks  building,"  what  it  includes,  ii.  418,  note. 
1.  How  the  contract  is  made,  ii.  418-423. 
by  stock  or  mutual  companies,  ii.  418,  419. 
policy  and  premium  note,  independent  contracts,  ii.  419,  note. 

VOL.  III.  *i 


642  INDEX. 

FIRE  INSURANCE— Con;mMf(?. 

liability  on  premium  note,  ii.  419,  note. 

how  long  liable  for  premiums,  ii.  419,  note. 

giving  of  note  not  necessary  to  contract,  ii.  419,  note. 

lien  on  land,  ii.  419. 

■when  contract  is  complete,  ii.  420,  note. 

power  of  court  of  equity,  ii.  420,  note. 

contract  by  letter,  ii.  420,  note. 

memoraiidiim  in  application  books,  ii.  420,  note. 

■when  something  remains  to  be  done,  ii.  420,  note. 

where  payment  of  premium  is  condition  precedent,  ii.  420,  noto 

ratification,  ii.  420,  note. 

provisions  in  charter,  ii.  420,  421. 

meaning  of  "the  insured,"  ii.  421. 

"  for  whom  it  may  concern,"  ii.  421,  442. 

insured  member  of  mutual  company,  ii.  421. 

application  for  insurance,  ii.  421. 

when  part  of  policy,  ii.  421. 
statements  in  warranties,  ii.  421. 

reference  to  a  distinct  paper  in  policy,  ii.  421,  and  note. 

difference  between  warranties  and  representations,  ii.  422. 

person  accepting  policy  based  on  application  cannot  deny  tha*  applica- 
tion is  his,  ii.  422. 

effect  of  fraud,  ii.  422. 

by  law  avoiding  policy  for  neglect  to  pay  assessment  when  requested  by 
mail,  ii.  422,  423. 

2.  Description  of  the  property  insured,  ii.  423-428. 
putting  property  insured  in  wrong  class,  ii.  423. 
hazardous  and  extra-hazardous,  ii.  423. 

whether  person  described  as  doing  certain  business  may  keep  all  articlaa 

usual  m  such  business,  ii.  424. 
how  far  description  is  warranty  for  future,  ii.  424,  425,  427. 
effect  of  alterations,  ii.  424,  425,  428,  429. 

when  words  relating  to  future  are  warranty  or  permission,  ii.  425. 
change  of  tenants,  ii.  425,  note, 
".storing,"  ii.  425,  note, 
termini  of  risk,  ii.  427. 
to  vessel  at  particular  place,  ii.  428. 

3.  Alterations  in  (he  property,  ii.  428,  429. 
effect  of,  ii.  424,  425,  428,  429. 
repairs,  ii.  429. 

failure  to  make  repairs,  ii.  429. 

4.  Warranty,  representations,  and  concealment,  ii.  429-437. 
1.  warranty,  ii.  429. 

part  of  contract,  ii.  429. 
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materiality  of,  ii.  430. 
continuing,  ii.  430,  and  note,  431. 
description  of  house  as  occupied  by  particular  person,  not  warranty 

that  he  will  continue,  ii.  430,  note, 
may  be  in  indorsement,  ii.  431. 
statement  may  be  license  or  permission,  ii.  431. 

2.  representations,  ii.  431-435. 

how  differing  from  warranty,  ii.  431. 
knowingly  false  avoids  contract,  ii.  432. 
statement  considered  representation,  ii.  432. 
may  be  oral,  ii.  432. 

by  terms  of  contract  may  be  as  warranties,  ii.  432. 
in  respect  to  incumbrances,  ii.  432,  433. 
as  to  ownership,  ii.  432,  433. 
avoids  policy  only  when  fraudulent,  ii.  433. 
materiality,  whether  question  for  jury  or  court,  ii.  434. 
when  all  questions  must  be  answered,  ii.  434. 
materiality  not  essential,  if  falsity  avoids,  ii.  434. 
when  answers  are  warranties,  ii.  434,  435. 

if  contract  is  entire,  misrepresentation  as  to  one  subject  avoids  con- 
tract, ii.  435. 

3.  concealment,  ii.  435. 

insured  must  state  all  he  knows,  ii.  435. 

what  should  be  disclosed,  ii.  435,  and  note. 

matters  of  common  information,  ii.  436. 

incendiary  attempts  after  insurance  effected,  ii.  436. 

answers  to  questions,  ii.  436. 

buildings  within  certain  distances,  ii.  437. 

goods  in  certain  building,  ii.  437. 

misrepresentations  under*  pleadings  in  Massachusetts,  ii.  437. 
n.   Interest  of  the  insurer,  ii.  488-443. 
what  interest  is  necessary,  ii.  438. 

of  partner  in  building  purchased  with  partnership  funds  on  land  of  an- 
other, ii.  439. 
of  mortgagor,  ii.  439. 

mortgagee,  ii.  439. 
when  mortgage  debt  is  paid,  ii.  439,  440. 
lien  of  mortgagee  on  proceeds  of  policy,  ii.  441. 
tenant  for  years,  ii.  441. 

where  tenant  owns  building,  but  not  land,  ii.  441. 
trustee,  agent,  or  consignee  not  obliged  to  insure,  ii.  441. 
when  property  held  in  trust  must  be  stated,  ii.  442. 
consignee  insuring  in  his  own  name,  ii.  442. 
goods  held  on  commission,  ii.  442- 
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lien  on  building  under  State  law,  ii.  442. 
bailee  may  insure  his  interest,  ii.  443. 
common  carrier,  ii.  443. 
ratification,  ii.  443. 
"  on  goods,"  ii.  443. 
delectus  personarum,  ii.  443. 
m.    lihk  assumed  by  the  insurers,  li.  444-449. 

policy  does  not  attach  if  goods  are  on  fire,  ii.  444. 
or  exposed  to  dangerous  fire,  ii.  444. 
"  lost  or  not  lost,"  ii.  444. 

1.  What  is  fire,  ii.  444-446. 
definition  of,  ii.  444. 
combustion,  ii.  445. 

damage  by  heat  used  to  dry  merchandise,  ii.  445. 
heat  and  smoke  of  extraordinary  fire,  ii.  445. 
lightning,  ii.  446. 
explosion  of  gunpowder,  ii.  446. 

steam  boiler,  ii.  446,  448. 

2.  Liability  of  insurers  for  consequences  of  fire,  ii.  446-448. 
damage  by  water,  ii.  446,  447. 

removal  from  fire,  ii.  447. 

blowing  up  buildings  to  arrest  progress  of  fire,  ii    t47,  44S 
blankets  spread  on  outside  of  building,  ii.  448. 

3.  Loss  caused  by  negligence  of  insured,  ii.  448,  449. 

insurers  liable  for  loss  caused  by  negligence  of  insured,  ii.  44'* 
when  negligence  is  gross,  ii.  449,  and  note. 
rV.   Alienation,  ii.  450-453. 

policies  not  transferable,  ii.  450. 

alieiation  of  whole  or  part,  ii.  450. 

aftei  loss,  right  to  indemnity  may  be  assigned,  ii.  450. 

provision  that  assignment  shall  avoid  policy,  ii.  450. 

when  prohibition  covers  only  interest  of  insured,  ii.  450. 

prohibition  of  transfer  after  loss,  ii.  451. 

alienation  to  avoid  policy  must  be  absolute  conveyance,  ii.  451 

mortgage  not,  until  entry  and  foreclosure,  ii.  451. 

mortgage  of  personal  property,  ii.  451,  note. 

levy  on  execution,  ii.  451,  note. 

sale  of  equity  of  redemption,  ii.  451,  note. 

mortgage  is  material  alteration  in  ownership,  li.  451,  note. 

prohibition  of  alienation  by  mortgage,  ii.  451,  note. 

contract  to  convey,  ii.  451. 

conditional  sale,  ii.  451. 

agreement  to  represent  that  it  has  been  sold,  ii.  451. 

bankruptcy,  ii.  451,  452. 
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assignment  for  benefit  of  creditors,  ii.  451,  452. 

death  of  insured,  ii.  452. 

policies  not  negotiable,  ii.  452. 

power  of  assignor  to  prejudice  policy  after  assignment,  with  consent  of 

insurers,  ii.  452. 
when  new  contract  is  made  with  assignee,  ii.  452. 
notice  of  transfers,  ii.  453. 

agent  to  receive  premiums  no  authority  to  waive  notice  of  assignment, 
ii.  453. 
V.    Valuation,  ii.  453-455. 
seldom  made,  ii.  453. 
insurers  pay  indemnity  for  loss,  ii.  453. 
effect  of,  ii.  453. 
auction  sale,  ii.  453. 
loss  of  profits,  ii.  453,  454.  , 

rule  of  damages,  ii.  454. 
deduction  from  value  of  new  materials,  ii.  454. 
when  insurers  repair,  and  cost  is  less  than  amount  insured,  ii.  454. 
repairs  forbidden  by  public  authorities,  ii.  454. 

must  be  made  in  reasonable  time,  ii.  454. 
insured  to  contribute  to  repairs,  ii.  455. 
refusal  to  allow  insurers  to  examine  goods  injured,  ii.  455. 
when  conclusive,  ii.  455. 

insurance  for  greater  proportion  than  allowed  by  charter,  ii.  455. 
by  law  prohibiting  insurance  exceeding  certain  proportion,  ii.  455. 
VI.   Double  insurance  and  re-insurance,  ii.  456-460. 

1.  double  insurance,  ii.  456—460. 
how  guarded  against,  ii.  456. 

other  insurance  to  be  stated  and  indorsed,  ii.  456. 
each  insurer  to  pay  ratable  proportion,  ii.  457. 
when  one  insurer  pays  more  than  his  proportion,  ii.  457. 
apply  to  subsequent  as  well  as  prior  insurance,  ii.  457. 
provisions  as  to  notice,  ii.  457-459. 
where  first  policy  is  void,  ii.  458. 
power  of  court  of  equity  to  give  relief,  ii.  458. 
policy  on  goods,  and  part  afterwards  re-insured,  ii.  458. 
substantial  compliance  with  by-law  requiring  notice,  sufficient,  ii.  459. 
what  is  substantial  compliance,  ii.  459. 

insured  not  bound  to  give  details  of  previous  insurance,  ii.  459. 
what  is,  ii.  459,  460. 

burden  of  proving  that  two  policies  covered  same  property  is  on  defend- 
ants, ii.  460. 

2.  re-insurance,  ii.  460. 

re-insurer  may  make  same  defence  as  original  insurer,  ii.  460. 
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when  insurer  becomes  insolvent,  ii.  460. 

insurer  cannot  stipulate  for  indemnity  against  risk  he  has  not  assumed, 
ii.  460. 
VII.    Proof  and  adjustment,  ii.  461-463. 

provisions  as  to  notice  of  loss,  proof,  and  adjustment,  ii.  461. 

must  be  substantially  complied  with,  ii.  461. 
omission  to  procure  certificate,  ii.  461,  note, 
how  contiguity  of  magistrate  determined,  ii.  461,  note, 
not  necessary  to  state  nature  of  interest  in  account  of  the  loss,  ii.  461, 

note, 
notice  may  be  oral,  ii.  461,  note, 
manner  of  loss  need  not  be  stated,  ii.  461,  note. 
waiver  of  notice,  or  preliminary  proofs,  ii.  461,  462. 
declaration  that  nothing  is  waived,  ii.  462. 
submission  to  arbitration,  ii.  462. 
approval  of  proofs  is  binding,  ii.  462. 
by-law  requiring  amount  of  damage  done,  and  value  of  what  remains,  to 

be  stated,  ii.  462. 
difference  between  valuation  in  fire  and  marine  insurance,  ii.  462. 
avoided  by  fraud,  ii.  462. 

effect  of  provision  in  respect  to  false  oath,  ii.  462. 
tenant  cannot  require  landlord  to  repair  from  insurance-money,  ii.  463. 
FISH, 

grant  of,  implies  right  of  fishing,  ii.  534,  n.  (a). 
FIXTURES, 

rights  of  landlord  and  tenant  to,  I.  511. 
rights  of  purchaser  to,  ii.  1 28. 

contracts  for  the  sale  of,  when  within  the  statute  of  frauds,  iii.  31. 
FORBEARANCE, 

when  a  consideration,  i.  440-444. 
by  creditor,  effect  of,  on  guarantor's  liability,  ii.  26-28. 
FOREIGN  ATTACHMENT, 

when  procured  in  a  foreign  country,  a  bar,  ii.  607,  726. 
FOREIGN  JUDGMENTS, 

{See  Judgments.) 
FOREIGN  LANGUAGES, 

how  explained,  ii.  555,  556. 
FOREIGN  STATES, 

whether  the  States  of  the  Union  are  foreign  as  to  judgments,  ii.  608,  n. 

(x),  612,  726,  n.  (A), 
as   to  bankrupt  laws,  iii. 
553,  554. 
deeds  of  land  in,  held  to  require  stamping,  iii.  329. 
contracts  between,  iii.  548. 

{See  Place,  Law  of.) 
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whether  our  States  are  such  as  regards  the  liabilities  of  principals  for 

factors,  i.  96. 
or  as  to  protest  of  bills  of  exchange,  i.  286,  n.  («). 
or  as  to  stamping  bills  of  exchange,  iii.  301,  303. 
FOREIGNERS, 

{See  Aliens.) 
FORGED  BILL, 

new  bill  given  for,  i.  264. 

subsequent  indorser,  security  taken  for,  i.  264,  n.  (a), 
without  stamp,  subject  of  indictment,  iii.  345. 
FORMER  JUDGMENT, 

a  defence,  ii.  728-733. 

(See  Judgment.) 
FORWARDING  MERCHANTS, 

liabihties  of,  ii.  139-143,  178,  179. 
FRANCHISE, 

of  a  corporation,  may  be  taken  by  the  State  for  public  purposes,  on  pro- 
viding compensation,  ii.  539-543. 
FRAUD, 

of  agent,  liability  of  principal  for,  i.  73,  74. 

of  partner,  liability  of  firm  for,  i.  73,  n.  (li). 

of  agent  unknown  to  the  principal,  vitiates  the  agent's  contract;  i.  61. 

effect  of,  in  contract,  when  connected  with  inadequacy  of  consideration, 

i.437. 
effect  of,  in  contract,  when  specific  performance  is  sought  in  equity,  i. 

492. 
in  a  sale,  when  implied  by  the  possession  of  the  vendor,  i.  529. 
in  a  mortgage,  when  implied  by  the  possession  of  the  mortgagor,  i.  570, 

571. 
of  the  vendor  in  a  sale,  i.  578. 
of  creditor  on  the  surety,  ii.  9. 

contracts  in  fraud  of  marriage  settlements,  void,  ii.  72. 
marriage  obtained  by,  void,  ii.  82,  83. 
of  the  owner  of  goods,  effect  of,  on  the  liability  of  a  common  carrier,  iL 

253,  254. 
effect  of,  in  setting  aside  a  contract,  ii.  498,  500. 
may  be  proved  by  extrinsic  evidence,  ii.  564. 
as  a  defence,  ii.  767-786. 
not  defined  by  the  law,  ii.  769. 

sphere  of  the  moral  law  and  of  municipal  law  compared,  ii.  767-769. 
materiality  of,  necessary  to  avoid  a  contract,  ii.  769. 
what  is  material,  ii.  769,  n.  (o),  770. 

to  be  determined  by  the  jury,  ii.  770. 
must  be  actually  injurious,  ii.  771. 
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damages  for,  only  recoverable  for  the  injury  directly  attributable  to,  ii. 

771. 
in  false  representations  of  a  party's  solvency,  ii.  770,  u.  (p),  772,  notes 

((),  (v),  773,  777,  n.  (/),  779,  notes  (j),  (r). 
of  representations  literally  true,  but  substantially  false,  ii.  772. 
must  be  such  as  the  injured  party  had  a  right  to  rely  upon,  ii.  773. 
when  damages  for,  ii.  773. 

on  cestuis  que  trust,  infants,  and  persons  of  feeble  mind,  ii.  774. 
effect  of  intention  in,  ii.  770,  n.  (q),  771-773,  784-786. 
in  a  matter  collateral  to  the  contract,  i.  560  ;  ii.  776. 
distinction  between  extrinsic  and  intrinsic  circumstances,  ii.  776. 
concealments,  when  amounting  to,  ii.  776,  777. 
concealments  in  contracts  of  insurance,  ii.  777. 
effect  of,  upon  enforcement  of  contract  in  equity',  iii.  354,  414,  and  notes 

(<0,  («)• 

expressions  of  opinion  and  statements  of  fact  distinguished,  ii.  778. 
misrepresentations  of  third  parties  adopted,  or  of  an  agent,  ii.  779,  780. 
rescission  in  cases  of,  ii.  780-782. 

waiver  of  right  of,  by  delay,  ii.  781,  782. 
where  both  parties  are  in  fault,  ii.  782. 
how  availed  of,  as  a  defence  at  law  and  in  equity,  ii.  782,  783,  784,  n. 

in  procuring  deed,  ii.  783,  n.  (cf). 

whether  pleadable  in  bar  of  action  founded  upon  a  specialty,  ii.  783. 

not  presumed,  ii.  784. 

in  false  statements,  how  affected  by  a  party's  means  of  knowledge,  n. 

774,  7  75,  784-786. 
legal  fraud,  ii.  784. 
award  avoided  for,  ii.  701-707. 
in  the  alteration  of  an  instrument,  ii.  716-725. 
sale  does  not  pass  property,  ii.  786. 
when  the  statute  of  limitations  begins  to  run  on,  iii.  99. 
effect  of,  upon  amount  of  damages,  iii.  212-214. 

enforcement  of  contract  in  equity,  iii.  414,  and  notes. 
on  the  part  of  insolvent  or  bankrupt,  iii.  481,  484-486,  503,  504,  508, 

522,  523. 
regaining  possession  when  terminated  by,  revives  lien,  iii.  238. 
on  the  revenue  in  the  use  of  stamps,  declared  a  felony,  iii.  339. 
penalty  for  fraudulent  violations  of  stamp  law,  iii.  339. 

{See  Stamps.) 
no  lien  acquired  by  fraud  of  bailee,  iii.  242. 
FRAUDS,  STATUTE   OF, 

whether  it  requires  the  consideration  to  be  in  writing,  i.  6. 
proof  of  a  contract,  how  affected  by,  i.  7. 
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whether  it  requires  the  agent's  authority  to  bo  in  writing,  i.  46,  47, 

ratification  by  the  principal  of  an  agent's  contract  within,  i.  52,  551. 
how  the  rights  of  an  undisclosed  principal  on  a  written  contract  made 

by  his  agent  affected  by,  1.  63. 
whether  the  guaranty  of  a  del  credere  factor  is  required  by,  to  be  in 

writing,  i.  92;  11.  12. 
contracts  of  service  within,  11.  45. 
a  signing  not  essential  to  a  deed  since,  1.  112,  n.  (e). 
agent  for  a  corporation  to  sign  the  memorandum  required  by,  who  may 

be,  1.  141. 
when  the  partnership  agreement  must  be  in  writing,  1.  155,  n.  (y). 
contracts  of  novation,  whether  within,  1.  217,  n.  (6),  221. 
an  entire  promise,  partly  within,  void,  1.  455. 
a  guaranty,  when  within,  11.  10-12. 
contracts  to  marry,  when  within,  11.  63,  64. 
promises  in  consideration  of  marriage  within,  II.  71. 
whether  it  operates  on  a  foreign  contract,  ii.'591. 
provisions  of,  ill.  3,  4. 
signing  required  by,  1.  543,  544  ;  ill.  4-13. 

when  a  letter  amounts  to,  iii.  4,  and  n.  (c),  30. 
indorsement  of  unsigned  contract  for  the  purpose  of 

transfer  sufficient,  Hi.  4,  n.  (c). 
writing  of  the  agreement  not  sufficient,  Iii.  4,  5. 
place  where  the  name  may  be  written,  iii.  6-8. 
entry  of  seller  in  order  book  and  signature  of  buyer, 

ill.  7. 
effect  of  the  delivery  of  the  Instrument,  iii.  8. 
when  the  requirement  to  be  "  subscribed  "  is  satisfied,  1. 

543,  544 ;  iii.  8. 
when  the  same  Is  printed  or  written  in  pencU,  1.  543, 

544  ;  ill.  8,  9. 
by  the  party  to  be  charged,  alone  necessary,  iii.  9. 
by  an  agent,  when  sufficient,  1.  541 ;  iii.  10,  11. 
when  agent  may  write  his  own  signature,  1.  541 ;  ill.  10. 
how  the  agent  may  be  authorized,  111.  10,  n.  (n),  11,  n. 

(r),  12,  13. 
who  may  be  agent  for  this  purpose,  iii.  13. 
sales  by  auctioneers,  sheriffs,  and  masters  in  chancery,  within.  111.  11, 

n.  (.). 
the  names  of  the  parties  to  be  expressed,  ni.  13,  n.  (v). 
parol  evidence  Inadmissible  to  bring  contract  within.  Hi.  14,  18. 
the  subject-matter  to  be  set  forth,  iii.  13,  n.  (v). 
when  the  price  is  to  be  stated,  ill.  13,  n.  («),  14. 
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consideration,  whether  required  to  be  expressed,  iii.  14-16. 
form  of  agreement,  required  by,  iii.  lG-18. 

when  made  up  of  separate  papers,  i.  543 ;  iii.  17. 
connection  of  different  parts  not  to  be  established  by 

extrinsic  evidence,  iii.  1 7. 
when  capable  of  certainty  by  reference  to  a  stand- 
ard, iii.  17. 
when  a  part  of  the  agreement  conforms  to  the  statute,  and  the  rest  does 

not,  whether  the  whole  or  a  part  void,  iii.  17,  18. 
promises  by  executors  and  administrators,  when  within,  iii.  3,  19. 

"  to  answer  for  the  debt,  default,  or  miscarriage  of  another," 
when  within,  iii.  1U-2S. 
the  promise  must  be  collateral,  iii.  19-21. 

must  be  made  to  the  party  to  whom  the  person  undertaken 

for  is  liable,  iii.  21,  and  n.  (p). 
must  not  operate  as  a  discharge  of  the  original  debtor,  iii. 

21-23. 
must  not;  when   performed,  leave  the  original   party  still 

liable,  iii.  23. 
must  not  be  equivalent  to  the  purchase  of  a  debt  by  the 

promisor,  iii.  24. 
not  within  the  statute  when  its  main  purpose  is  to  subserve 
some  purpose  of  the  promisor,  iii.  24-26. 
consideration  of  the  guaranty,  whether  to  be  expressed,  iii.  14,  u.  (?/),  15, 

„.  (z),  16,  n.  (ft), 
variation  of  the  terms  of  a  building  contract,  iii.  26. 
guaranty  of  a  factor,  selling  upon  a  del  credere  commission,  not  within, 

iii.  27. 
cases  where  the  liability  to  pay  the  debt  of  another  arises  by  operation 
of  law,  as  out  of  some  trust  or  transaction  between  the  parties,  with- 
out the  aid  of  a  special  promise,  not  within,  iii.  27,  28. 
contract  under  seal  not  ivithin,  iii.  28. 
promises  to  answer  for  another's  torts,  within,  iii.  28. 
"in  consideration  of  marriage,"  iii.  29,  30. 
to  marry,  not  within,  iii.  29. 

to  marry,  after  a  period  longer  than  a  year,  within,  iii.  29. 
in  the  nature  of  settlement,  advancemfent,  or  provision,  in  view 

of  marriage  within,  iii.  29. 
effect  of  parol  promise  before  marriage,  on  a  written  promise 

subsequent  to,  iii.  29. 
what  writing  is  sufficient,  iii.  SO. 
(See  Marriage.) 
"  contracts  or  sales  of  lands,  tenements,  or  hereditaments,  or  any  inte]> 
est  in  or  concerning  them,"  within,  iii.  31-35. 
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when  contracts  for  the  sale  of  growing  crops  are  within,  iii.  31-34. 
contracts  to  pay  for  improvements  on  land,  not  within,  iii.  34. 

for  sale  of  removable  fixtures,  not  within,  iii.  34. 
a  mere  license  to  enter  on  land,  not  within,  iii.  34. 
any  contract  the  effect  of  which  is  to  give  an  easement  within,  iii.  34. 
agreement  by  lessee  to  make  further  improvements  not  within,  iii.  34. 
when  contracts  for  sale  of  the  property  of  a  corporation  are  within,  iii. 

34,  35. 
contract  to  convey  lauds  for  services,  iii.  35. 

contracts  void  by,  when  executed,  the  payment  of  the  consideration  re- 
coverable, and  form  of  action  in  such  instance,  iii.  35,  38,  39,  and  see 
58,  n.  (»/). 
contracts  not  to  be  performed  within  a  year,  when  within,  iii.  35-39. 

for  the  sale  of  goods,  when  within,  iii.  39-56. 
principles  of  the  common  law,  how  affected  by  the  statute  of  Elizabeth 

and  the  statute  of  frauds,  iii.  39. 
acceptance  and  delivery  required  by,  what  amounts  to,  iii.  39-44. 
buyer  takes  article  and  lends  it  to  the  seller,  iii.  40. 
constructive  dehvery,  iii.  43,  44. 

in  a  sale  by  sample,  iii.  44. 
acceptance,  what  is  equivalent  to,  iii.  44-46.  / 

rights  of  buyer,  when  after  acceptance  the  article  proves  deficient  in 

quantity  or  quality,  iii.  45-47. 
whether  delivery  to  a  carrier  is  sufficient,  iii.  47,  48. 
stock  and  shares  of  a  corporation  within,  iii.  35,  49-51. 
sales  of  promissory  notes  within,  iii.  50,  n.  Q'). 
earnest,  what  amounts  to,  iii.  51. 
part  payment,  of  the  s^me  effect  as  earnest,  iii.  52. 

what  constitutes,  iii.  52. 
when  executory  contracts  are  within,  iii.  52-55. 
contracts  for  or  savoring  of  hiring  and  labor,  iii.  52-55. 
contracts  within,  operation  of  the  statute  on,  iii.  56-58. 
how  affecting  third  parties,  iii.  58. 
when  executed,  iii.  58. 
the  fourth  and  seventeenth  sections  of,  do  not  affect  the  vaUdity,  but  pre- 
clude the  bringing  of  actions  to  enforce,  iii.  56-58. 
when  cases  taken  out  of,  by  part  performance,  iii.  59,  60. 

what  constitutes  part  performance,  iii.  60. 
construction  and  operation  of,  in  equity,  iii.  387-398. 
relief  in  equity,  iii.  387. 
construction  in  equity,  iii.  387. 
sufficient  pleading  of,  in  equity,  iii.  390. 
FRAUDULENT   CONVEYANCE, 

of  property,  as  against  creditors,  iii.  447,  n.  (<;),  481-484,  486,  504,  508, 
522,  523 


652  INDEX. 

FREEDOM, 

action  for,  i.  401—105. 

{See  Slaves.) 
FREIGHT, 

on  goods,  i.  563  ;  ii.  516. 
on  money,  ii.  537,  u.  (/). 
the  mother  of  wages,  ii.  340. 
contracts  of,  ii.  286-300. 

(See  Shipping.) 
FROM," 

whether  inclusive  or  exclusive,  ii.  503,  n.  (a),  662-664. 
"from  1835,"  ii.  505,  u.  (i). 


G. 

GENERAL  AVERAGE,  ii.  323-332,  380,  381. 

{See  Shipping.) 
GENERAL   WORDS, 

restricted  by  particular  recitals,  ii.  501,  n.  {i),  502,  503. 
GENERIC   TERMS, 

specific,  when  taking  the  sense  of,  ii.  496. 
GIFTS, 

to  a  slave,  i.  411-413. 

of  the  use  of  the  word  "  give,"  i.  234. 

gifts  inter  vivos,  i.  234-236. 

who  may  make  them,  i.  234. 

that  completed  gifts  are  executed  contracts,  i.  235. 

must  go  into  complete  effect  at  once,  i.  234. 

delivery  absolutely  essential,  i.  234. 

transfer  by  writing  not  enough,  i.  235. 

delivery  may  be  constructive,  and  when,  i.  235. 

when  by  order  on  a  bailee,  i.  235. 

gift  completed  is  irrevocable,  i.  235. 

when  void  as  against  creditors,  i.  235. 

gift,  by  note  or  promise  without  seal,  revocable,  i.  236. 

by  check  or  order  of  any  kind,  revocable  until  accepted,  i.  23b. 

gifts  '^  causa  mortis,"  i.  236,  237. 

by  whom  and  when  may  be  made,  i.  236. 

how  made,  i.  236. 

delivery  requisite,  and  mere  continued  possession  not  enough,  i.  236. 

law  jealous  of  gifts  causa  mortis,  and  why,  i.  237. 

what  notes,  checks,  or  bills  pass  by  gift  causa  mortis,  i.  237. 

gifts  causa  mortis  always  revocable  during  life  of  donor,  i.  237. 
void  as  against  creditors,  i.  237. 

equity  relief  in  case  of  promised  gifts,  iii.  360. 
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GOODS, 

accession  and  confusion  of,  iii.  198,  199. 

purchaser's  right  to  go  upon  land  of  seller  for  purpose  of  taking,  li.  534, 
535. 

contracts  for  the  sale  of,  when  within  the  statute  of  frauds,  iii.  39-56. 
(See  Personal  Peopeety.) 
GOOD- WILL, 

whether  partnership  property,  i.  153. 

agreement  for  sale  of,  when  enforced  in  equity,  iii.  368. 
GOVERNMENT, 

lien  for  benefit  of,  iii.  276. 

common  carrier  can  acquire  no  lien  against,  ii.  207. 
{See  LiKN.) 
GOVERNMENT  AGENTS  AND  OFEICERS, 

power  of,  i.  58. 
GRACE,  DAYS   OF, 

what  are  and  how  counted,  i.  275,  276,  283. 

meaning  of,  when  used  as  a  term  in  contracts,  ii.  496. 

the  usage  of  banks,  ii.  537,  n.  (/),  546. 

notes  without,  due  on  Sunday,  payable  on  Monday,  ii.  665. 
GRAMMATICAL   CONSTRUCTION,  ii.  513. 
GRANTEES, 

when  part  of,  are  incapable  of  taking  estate,  ii.  504. 
GRANTORS, 

when  part  of,  are  incapable  of  conveying  estate,  ii.  504. 
GRANTS, 

construction  of,  so  as  to  be  made  operative,  ii.  495,  n.  (jr),  503,  604. 

to  be  construed  favorably  to  the  grantee,  ii.  506. 

aliter,  if  the  sovereign  or  State  is  the  grantor,  ii.  506,  n.  (n). 

words  of  reservation  and  exception  construed  as,  ii.  511. 

license  operating  as,  ii.  511,  and  see  iii.  355,  356,  n.  (<j). 

restrictive  words  destroying,  when  rejected,  ii.  513,  n.  (o). 

upon  condition,  ii.  525-527. 

imply  whatever  is  essential  to  their  use  and  enjoyment,  ii.  533,  534. 

within  the  contracts  protected  by  the  constitution,  iii.  527,  531-533. 
how  construed,  iii.  533,  534. 

when  may  be  taken  for  public  purposes,  iii.  535-545, 
GUARANTY, 

What  is  a  guaranty,  ii.  3-6. 

application  of  the  term,  ii.  3. 

not  negotiablfe,  ii.  3. 

how  construed,  ii.  5. 

rights  and  liabilities  of  guarantor,  ii.  5. 
Consideration  of,  i.  440,  n.  («),  450 ;  ii.  6-8. 
fraud  in,  ii.  7,  8. 
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Whether  original  or  collateral,  ii.  4,  9-1 2. 
when  within  the  statute  of  frauds,  i.  444,  n.  (m)  ;  ii.  9,  10 ;  iii.  19. 
when  contemporaneoua  with  a  note,  whether  collateral  or  original  prom 

ise,  ii.  10. 
entry  of,  in  seller's  books,  effect  of,  ii.  11. 
by  factor  under  a  del  credere  commission,  i.  91  ;  ii.  12. 
Acceptance  of,  i.  450,  478  ;  ii.  12-15. 

notice  of,  ii.  14,  15. 
Of  the  change  of  liability,  ii.  15-21. 
when  extinguished  by  extension  of  the  guarantor's  liability,  ii.  15-17. 

by  payment  on  novation  of  the  debt,  ii.  18. 
of  a  partnership  liability  extinguished  by  change  in  the  members  of  the 

firm,  ii.  19,  20. 
continuing  guaranty,  ii.  20. 
Hoio  affected  by  indulgence  to  a  debtor,  ii.  22-28. 

delay  of  creditor  to  sue  when  requested  by  surety,  ii.  22-25. 
forbearance  by  creditor,  ii.  26,  27. 
creditor's  covenant  not  to  sue  for  a  limited  time,  ii.  27. 
for  good  conduct,  obligation  does  not  pass  to  guarantor's  representatives, 
surety  is  discharged  by  indulgence  to  principal,  only  when  his  surety- 
ship is  known,  ii.  28. 
that  debt  is  collectable,  debt  must  be  put  in  suit,  ii.  28. 
Of  notice  to  the  guarantor,  ii.  28,  29. 

guarantor  must  have  notice  of  debtor's  failure  to  pay,  ii.  28,  29,  662. 
Guaranty  hy  one  in  office,  ii.  30. 
Revocation  of  guaranty,  ii.  30,  31. 

power  of  a  partner  to  bind  the  firm  by  a  guaranty  in  its  name,  i.  185, 

186. 
whether  to  be  construed  against  guarantor  or  guarantee,  ii.  509. 
extrinsic  evidence  admitted  to  prove  that  the  consideration  was  not  ex- 
ecuted, ii.  563. 
notice  to  guarantor,  ii.  G62. 

consideration  of,  when  to  be  in  writing,  iii.  14,  n.  (jf),  15,  n.  (2),  16,  n.  (J). 
when  within  the  statute  of  frauds,  iii.  19-27. 

{See  Fr.\uds,  Statute  of.) 
guarantor  when  liable  tor  interest,  iii.  103. 

may  set  up  the  defence  of  usury,  iii.  122. 
GUARDIANS, 

Of  the  kinds  of  guardians,  i.  133. 
considered  as  trustees,  i.  133,  135. 
when  required  to  give  bonds,  i.  133. 
Of  the  duty  and  power  of  a  guardian,  i.  134-137. 
have  only  an  authority  and  not  an  interest,  i.  134. 
power  of,  to  convert  the  ward's  property,  i.  134. 


INDEX.  655 

GUARDIANS  —Continued. 

when  leave  of  court  must  be  obtained,  i.  134,  135. 

duties,  rights,  and  liabilities  of,  i.  135,  136. 

trust  a  personal  one,  i.  137. 

how  marriage  affects  a  feme  sole  guardian,  i.  137. 

powers  of,  not  assignable,  i.  137,  228,  n.  (a). 

remedies  of  the  ward,  i.  136. 

when  guardian  is  personally  liable,  i.  136. 

one  of  two   guardians  taking   exclusive   possession,  the   other  has  his 
action,  i.  137. 

rule  in  Pennsylvania  as  to  rests,  i.  136,  n.  (_/). 
GUESTS, 

who  are,  ii.  150-152,  153. 

rights  of,  ii.  146-150,  153. 

negligence  of,  good  defence  by  an  innkeeper  for  a  loss  by,  ii.  147. 

no  lien  on  person  of,  or  effects  upon  the  person  of,  by  innkeepers,  iii.  250. 
GUILDS, 

in  England,  ii.  751. 


H. 
HIKER  OF  CHATTELS, 

liability  of,  how  measured,  ii.  121-125. 
liability  of,  for  the  negligence  of  his  servants,  ii.  123,  124. 
for  theft  or  robbery,  ii.  1 25. 
for  slaves  employed,  ii.  122,  n.  {y),  127,  n.  (_/). 
duty  of,  as  to  manner  of  using  the  chattel,  ii.  126,  127. 

as  to  accounting  for  the  loss  of  the  chattel,  ii.  125. 
qualified  property  of,  in  the  chattel,  ii.  128. 
qualified  property  of,  when  terminated,  ii.  128,  129. 
HIRING  OF  CHATTELS,  ii.  12D. 

{See  Bailment,  and  Hiker  of  Chattels.) 
HIRING  OF  PERSONS,  ii.  32-53. 
Servants,  ii.  32-48. 

proof  of  term  of  service,  how  affected  by  the  specified  periods  of  pay- 
ment, ii.  33,  34. 
liabihty  of  master  on  an  entire  contract  to  hire,  ii.  34,  35,  41. 
servant  on  an  entire  contract  to  serve,  ii.  36-41. 
how  affected  by  physical  inability,  ii.  38. 
infant  on  an  entire  contract  to  serve,  i.  315,  u.  (l),  321  ;  ii. 
36,  n.  (,9). 
effect  of  misconduct  of  the  servant,  ii.  35,  n.  (/),  40. 

rescission  of  the  contract  by  mutual  consent,  ii.  40. 
medical  attendance  on  servant,  master's  liability  for,  ii.  41. 
master  not  liable  for  accident  to  servant,  ii.  42. 
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unless  he  exposes  the  servant,  ii.  42. 
for  injury  by  one  servant  to  another,  ii.  43. 
testimonial  of  servant's  character,  master's  obligation  to  furnish,  ii.  43. 
mutuality  of  contracts  of  service,  ii.  43,  44. 
contracts  for  service  Tvithin  the  statute  of  frauds,  if  not  to  be  performed 

within  a  year,  ii.  45. 
hiring  presumed  from  service,  i.  445  ;  ii.  46. 

whether  presumed  from  service  rendered  by  a  child  to  a  parent, 
ii.  46,  54,  n.  (/). 
rights  of  a  master  against  a  person  seducing  a  servant  from  his  employ 

ii.  48. 
payment  for  service,  when  presumed,  ii.  48. 
Apprentices,  ii.  49-53. 

law  governing  the  relation  of,  how  it  arose,  ii.  49,  50. 
liabihty  of,  i.  314,  315,  330  ;  ii.  50. 
duty  of  master  towards,  ii.  50,  51. 

liability  of  parties  covenanting  for  good  behavior  of,  ii.  51. 
rights  of  master  against  persons  seducing  or  harboring,  ii.  53,  54. 
Service  f/enerally,  contracts  for,  ii.  54-59. 
implied  promises  of  employer  and  employee,  ii.  54,  55. 
service  of  arbitrators,  ii.  55. 
attorneys,  ii.  56. 
physicians,  ii.  56. 
employee's  claim  for  extra  work,  ii.  57,  58. 
fflRING  OF  REAL  PROPERTY, 

(See  Real  Propeuty,  Lease.) 
HOMESTEAD  EXEMPTION, 

by  statutory  provision  in  the  different  States  of  U.  S.,  i.  370,  note. 
HUSBAND, 

when  Hable  for  his  wife's  acts  as  agent,  i.  48,  345,  347,  367. 
cannot  sue  jointly  with  wife  for  assault  and  battery,  i.  20. 
{See  Marriage.) 
HUSBAND  AND  WIFE, 

(See  Married  Women.) 


I. 

IDIOTS, 

(See  Non  Compotes  Mentis.) 
IGNORANCE, 

of  parties,  how  proved,  ii.  562,  n.  (Ji). 
IGNORANTIA  lEGIS  NEMINEM  EXCUSAT,  iii.  398. 
ILLEGALITY, 

of  consH'irfttion,  i.  440,  456-459. 
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how  proved,  ii.  554. 

illegality,  a  good  defence,  ii.  673-675. 

subsequent  act  of  legisliture,  rendering  act  unlawful,  good  defence,  ii.  674. 

act  of  legislature  rendering  unlawful  act  lawful,  imparts  no  validity  to 

contract  previously  entered  into,  ii.  674. 
effect  of  law  in  suspending  an  agreement,  ii.  674. 
prevention  of  performance  by  foreign  law,  no  defence,  ii.  675 
illegality  in  a  severable  contract,  ii.  517,  n.  (J), 
money  paid  in  furtherance  of,  when  recoverable,  ii.  746,  747. 
Of  contracts  in  restraint  of  trade,  ii.  747-753. 
reason  and  origin  of  the  law  prohibiting  the  restraint  of  trade,  ii.  747, 

751. 
distinction  between  a  general  and  limited  restraint  of  trade,  ii.  748-751, 

and  n.  (z),  752. 
the  rule  illustrated  by  cases,  ii.  748,  n.  (t/). 
Of  contracts  opposed  to  the  revenue  laws  of  other  countries,  ii.  753,  754. 
modified  in  this  country,  ii.  751-753. 
which  tend  to  corrupt  legislation,  ii.  754,  755. 
Of  wagering  contracts — when  void,  ii.  755,  756. 

money  lent  for  the  purpose  of  betting,  not  to  be  re- 
covered by  lender,  ii.  756,  u.  (k). 
Of  the  Sunday  law,  ii.  757-765. 
in  England  and  the  United  States,  ii.  757. 
by  the  common  law,  ii.  757,  n.  (n). 
meaning  of  the  clause  "  necessity  and  mercy  "  in  statutes,  iii.  759,  760, 

761,  and  notes, 
wills  made  on  Sunday,  ii.  761. 
marriages  celebrated  on  Sunday,  ii.  761. 
marriage  contracts,  ii.  761,  u.  (t). 
whether  a  tort  founded  upon  a  contract  violating  the  Sunday  laws  can 

be  redressed,  ii.  762,  763. 
what  Constitutes  the  "Lord's  day,"  ii.  763. 
in  what  States  applying  to  those  who  observe  the  seventh  day  of  the 

week,  ii.  763. 
contract  commenced  on  Sunday,  but  subsequently  completed,  as  note 

signed  but  afterwards  delivered,  valid,  ii.  763,  764. 
contract  entered  into  on  Sunday  but  subsequently  recognized,  ii.  764. 
whether  property  doUvered  in  pursuance  of  contract  entered  into  on 

Sunday  can  be  recovered  by  vendor,  ii.  765. 
whether  the  invalidity  of  a  contract  made  on  Sunday  can  be  set  up 

against  an  innocent  party,  ii.  765. 
official  bond  executed  on  Sunday,  vaKd  as  to  the  parties  protected,  ii.  765. 
Of  maintenance  and  champerty,  ii.  765-767. 
lien  acquired  under,  executed,  iii.  245. 
VOL.  in.  42 
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for  sale  or  loan  of  specie,  iii.  317,  318. 
ILLEGITIMATE    CHILDREN, 
who  ai'e  illegitimate,  i.  282. 
IMPLICATIONS, 

of  law,  in  construing  instruments,  nature  and  scope  of,  i.  556  and  n.  («) 

ii.  515. 
of  law,  do  not  render  an  instrument  liable  to  stamp,  iii.  295,  and  n.  {s). 
IMPOSSIBLE  CONSIDERATIONS,  i.  459-462. 
IMPOSSIBILITY, 

of  performance,  when  a  defence,  i.  556  ;  ii.  672,  673,  675. 
(.See  Performance.) 
as  affecting  a  decree  for  specific  performance,  iii.  404-422. 
{See  Specific  Performance.) 
IMPRISONMENT, 

for  debt,  laws  abolishing,  do  not  interfere  with  the  obligation  of  con- 
tracts, iii.  550-554. 
not  allowed  at  common  law,  iii.  423. 
IMPROVEMENTS, 

on  real  estate,  bona  fide  holder's  claim  for,  iii.  220-223. 
INABILITY, 

of  performance, 

(See  Performance.) 
DSf  ADEQUACY, 

of  consideration,  i.  436,  437,  492. 
INCAPACITY   OF   PARTIES. 

{See  Paktibs.) 
INCEST, 

(See  Marriage.) 
INCIDENT, 

cannot  be  annexed  to  a  contract,  till  the  contract  is  first  proved,  ii.  537, 
n.  (/). 
TNCUMBRAXCES, 

daniygi's  for  breach  of  covenant  against,  iii.  228-231. 
iiideiniiity,  as  compensation  in  equity,  iii.  401,  n.  (/). 
a>snn)iiig,  by  vendee,  does  not  discharge  vendor's  lien,  iii.  278. 
INDENTURE, 

tlie  rule,  verha  fortius  accipiuntur  contra  proferentem,  when  applied  to, 
ii.  508-510. 
INDEPENDENT   AGREEMENTS,  ii.  676. 
INDORSEE, 

before  maturity,  right  of,  i.  254-259. 
after  maturity,  i.  251-259. 

when  a  want  of  consideration  is  a  good  defence  in  an  action  by,  i.  256. 
although  he  has  knowledge  of  defence,  may  recover  under  innocent  prior 
party's  title,  i,  253. 
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of  a  note  payable  to  bearer  or  indorsed  in  blank,  i.  282, 

of  a  forged  note  or  bill,  i.  262. 

innocent,  rights  of,  on  usurious  bills  and  notes,  iii.  118. 

post-stamped  bills  and  notes,  iii.  313,  n. ,(/). 

(See   IXDOESEMENT.      BiLLS   AND   NoTES.      INDORSEE.) 

mDORSER, 

definition  of,  i.  241. 

of  a  blank  note,  i.  24 1 . 

the  executor  of  a  deceased  payee  may  be,  i.  241. 

who  may  be,  i.  253. 

when  liable  as  original  promisor,  i.  245. 

power  -of,  to  restrict  the  indorsement,  i.  252. 

when  want  of  consideration  is  a  good  defence  in  an  action  against,  i.  256 

when  the  note  is  indorsed  jn  part,  i.  262. 

without  recourse,  i.  263. 

of  a  forged  bill  or  note,  i.  264. 

presentment  for  acceptance  necessary  to  charge,  i.  265,  266. 

payment  necessary  to  charge,  i.  268-274. 
of  whom,  when,  and  where,  the  demand  should  be  made,  i.  274-277. 
notice  to,  of  non-payment,  i.  277-286. 
when  discharged  by  delay,  i.  283-286. 
of  a  bill  of  lading,  i.  289,  290. 
ma)'  sue  prior  indorser,  how,  ii.  620. 
of  unstamped  paper,  liability,  iii.  305. 
may  prove  claim  for  indorsing  against  insolvent  principal,  iii.  505,  506, 

and  a.  (g). 
and  seller  of  a  note,  his  obligation.     (See  Usury.) 

{See  Indorsement.    Bills  and  Notes.) 
INDORSEMENT, 

Of  negotiable  bills  and  notes,  i.  238-245. 
general  principles  and  advantages  of,  i.  238-241. 
if  indorsement  before  maturity  expressly  restrictive,  negotiability  unaf 

fected,  i.  239. 
indorsement  by  any  thing  equivalent  to  name,  i.  241. 
how  made,  i.  241. 
in  blank  and  in  full,  i.  241. 

of  the  note  of  a  testator  may  be  made  by  his  executor,  i.  241. 
liability  of  an  indorser  of  a  blank  note,  i.  241,  242,  n.  (m). 
by  party  not  payee  or  indorsee,  effect  of,  i.  243. 
an  agent's  authority  to  draw,  not  equivalent  to  an  authority  to  indorse, 

i.  48,  n.  (z). 
note  payable  to  bearer,  how  transferred,  i.  241,  242. 
transferrer  by  delivery  not  hable  as  indorser;  how  liable,  i.  242. 
signature  oil  condition  that  another  signs,  i.  242. 
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how  indorser  affected,  by  his  proof  of  original  illegal  consideration,  i.  243, 

when  bill  drawn  on  goods,  operates  as  a  transfer  of  them,  i.  246. 

an  indorser  cannot  show  in  defence  that  the  paper  was  not  indorsed  tu 

him,  i.  244. 
presumption  in  favor  of  the  holder's  title,  i.  245. 
when  party  putting  his  name  on  back  of  a  note  is  maker,  when  indorser, 

when  guarantor,  i.  245. 

(See  Bills  and  Notes.) 
Of  (lie  essentials  of  negotiable  bills  and  notes,  i.  245-250. 
may  be  payable  to  the  maker's  own  order,  i.  245-247. 
may  by  statute  be  under  seal,  i.  247. 
when  negotiable  without  words  "  or  order,"  i.  218. 
whether  negotiable  with  word  "  negotiable,"  i.  248. 
should  be  signed  by  the  maker  at  the  bottom,  i.  248. 
must  contain  words  importing  a  promise  to  pay,  i.  248,  n.-(/). 
must  be  payable  in  money,  i.  248. 
not  dependent  on  a  contingency,  i.  249. 
when  figures  and  words  differ,  words  prevail,  i.  249. 
payee,  when  a  fictitious  person,  i.  250. 
consideration  of,  presumed,  i.  249. 
parties  to,  i.  250. 
Of  indorsement,  i.  250-253. 
when  it  passes  the  property  in  a  bill  or  note,  i.  250. 
who  may  indorse,  i.  251. 

when  the  negotiability  may  be  restrained,  i.  252. 
when  party  aware  of  defence  by  maker  against  payee,  may  recover  on 

the  strength  of  intermediate  innocent  holder's  title,  i.  253. 
indorsement  by  agent,  i.  253. 
Of  indorsement  after  maturity,  i.  254-259. 
respective  rights  of  holders  and  malcers  before  maturity,  i.  254. 
right  of  party  taking  under  suspicious  circumstances,  i.  254,  255. 
equities  between  original  parties  open  when  transferred  after  maturity, 

i.  255. 
when  transferred  before,  but  indorsed  after  maturity,  i.  255,  256. 
demand  and  notice  still  necessary,  i.  256. 
only  equities  arising  from  note  itself  let  in,  i.  256. 
consideration  of  bills  and  notes  when  inquirable  into,  i.  256. 
when  the  notes  are  accommodation  notes,  i.  256,  257. 
where  indorsee  buys  for  less  than  face  of  note,  what  he  recovers,  i.  257, 

258. 
whether  a  preexisting  debt  is  a  sufficient  consideration  for  a  transfer,  bo 

as  to  shut  out  equitable  defences,  i.  258. 
note  indorsed  on  last  day  of  grace,  i.  259. 
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Notes  on  demand,  i.  259-266. 

not  entitled  to  days  of  grace,  i.  276. 

when  overdue,  i.  259. 

when  bank  checks  are  overdue,  i.  260,  26i. 

negotiability  of  bills  ceases  on  payment,  i.  261. 

indorsement  in  part,  effect  of,  i.  262. 

liability  of  the  holder  transferring  a  forged  note  payable  to  bearer,  i. 

262. 
general  liability  of  indorser,  how  avoided,  i.  263. 
such  liability  strictly  conditional,  i.  263. 
liability  of  parties  when  the  names  of  previous  parties  were  forged,  i. 

262,  264. 
what  indorsement  implies,  i.  264. 

prior  indorsement  forged,  how  subsequent  indorser  affected,  i.  264,  n.  (a), 
new  bill  given  for  a  forged  bill,  i.  264. 
effect  of  payment  in  forged  bills  or  the  bUls  of  an  insolvent  bank,  i.  264, 

265. 
security  taken  for  forged  note,  i.  265. 
Of  presentment  for  acceptance,  i.  266-268. 
by  whom,  to  whom,  and  at  what  time,  to  be  made,  i.  266. 
■  in  case  of  non-acceptance,  when  presentment  must  be  made  to  another, 

i.  273. 
bills  payable  a  certain  time  after  sight  or  after  date,  when  to  be  pre- 
sented, i.  267. 
to  be  made  during  proper  horfrs,  i.  266,  274. 
what  amounts  to  an  acceptance,  i.  267. 
by  previous  promise,  i.  267. 
by  one  of  many  drawers,  i.  268. 
Of  presentment  for  payment,  i.  268-274. 
why  necessary  to  hold  the  indorsers,  i.  268. 
when  to  be  made,  i.  268,  269. 
excuses  for  neglect  of,  i.  270,  272. 
where  to  be  made  when  the  bill  or  note  is  payable  at  a  particular  place 

specified,  i.  272-274. 
Of  whom,  and  when,  and  where  the  demand  should  he  made,  i.  274-277. 
when  to  be  made,  i.  274. 

effect  of  usage  in  regulating  demand  and  notice,  i.  275. 
days  of  grace,  what  are,  and  what  bills  and  notes  are  entitled  to,  i.  275, 

276. 
how  demand  should  be  made,  and  notice  given  when  the  bill  is  drawn  ia 

one  country  and  payable  in  another,!.  276,  277. 
Of  notice  of  non-payment,  i.  277-286. 
waiver  of,  i.  277-279. 
excuses  for  neglect  of,  i.  278. 
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party  bound  to  give  notice,  cannot  profit  by  time  allowed  other  parties, 
i.  282. 

when,  how,  and  by  whom  it  may  be  given,  i.  279-282. 

agent  of  holder  treated  as  a  holder  for  purpose  of  giving,  i.  282. 

party  giving  must  be  himself  holder,  or  indorser  fixed,  i.  284. 

when  Sundays  and  holidays  are  excluded  in  the  computation  of  the 
proper  time,  i.  282. 

purpose  of  the  notice,  and  its  form,  i.  283. 

if  party  giving  notice  does  not  know  the  truth  of  it,  i.  283,  n.  (w). 

indorser  discharged  by  the  binding  promise  of  the  holder  to  discharge 
or  delay  suit  against  the  maker  or  acceptor,  i.  2S5. 

whether  this  rule  operates  in  the  case  of  voluntary  assignments  in  insol- 
vency of  the  maker's  or  acceptor's  effect-s.  i.  285,  286. 
Of  protest,  i.  286-288. 

required  of  foreign  bills,  i.  286. 

notary's  certificate  not  evidence  of,  in  cases  of  inland  bills,  i.  286,  287. 

what  are  foreign  bills,  i.  28G,  n.  (n). 

how  far  our  States  are  foreign  to  each  other,  j   286. 

acceptance  supra  protest,  rights  and  liabilities  of  persons  making  it,  i.  287. 

how  far  evidence,  i.  287. 
Of  damages  for  non-payment  of  hills,  i.  288,  289. 

banks  of  collection,  how  far  responsible  for  agents,  i.  288. 
Bills  of  lading,  quasi  negotiable,  i.  289,  290. 

stoppage  in  transitu,  when  defeated  by  indorsement  of,  i.  606-S08. 

what  amounts  to  such  indorsement,  i.  239. 
Of  property  passing  with  the  possession,  i.  290-292. 

what  instruments  entitled  to  the  privileges  of  negotiable  bills  and  noten, 
i.  290,  291. 

whether  bonds  in  blank  are  so  or  not,  i.  290,  291. 

State  bonds,  railroad  bonds,  certificates  of  stock  in  a  corporation,  1.  291, 

"•  uy 

respective  rights  of  holder  and  maker  of  lost  bills  and  notes,  i.  291,  292. 

lost  note,  how  sued,  statutes,  i.  292. 

indorsement  of  a  wiit  by  an  attorney,  i.  116,  u.  (d). 

indorsement  and  sale  of  notes, 

(See  Usury.) 
INFANTS, 

Incapacity  of  to  contract,  i.  293-298. 
why  allowed  by  the  law,  i.  293. 
who  are  infants,  i.  293. 
when  a  person  becomes  of  age,  i.  294. 
defence  of  incapacity  waived  by  a  new  promise  after  the  disability  is 

removed,  i.  293,  u.  (a),  434. 
contracts  of,  when  held  void,  i.  294,  295. 
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■when  voidable,  how  confirmed,  i.  295. 
for  necessaries,  binding,  i.  296. 
mortgage  by  infant  wife,  effect  of,  i.  295. 
voidable  contracts,  i.  296. 
cannot  borrow  money,  i.  297,  298. 

what  are  necessaries,  and  how  determined,  i.  296-298,  310,  311. 
if  father  has  given  son  his  time,  and  published  that  he  will  not  be  liable 

for  him,  i.  302,  n.  (/). 
Of  the  obligations  of  parents  in  respect  to  infant  children,  i.  298-312. 
whether  the  father  is  legally  liable  for  the  contracts  of  his  minor  children 

for  necessaries,  i.  298-305. 
rules  determining  his  liability,  i.  305.     ' 
when  a  stranger  may  recover  of  parent  for  necessaries  furnished  to  his 

child,  i.  302,  n.  (/),  306,  469,  n.  (a), 
whether  the  child's  property  can  be  applied  to  its  own  support  wnen  the 

father  is  able,  i.  307,  308. 
whether  the  mother  is  bound  to  support  her  children,  the  father  being 

dead,  i.  308,  309. 
husband  not  bound  to  support  the  children  of  his  wife  by  a  former  hus- 
band, i.  309. 
when  father  entitled  to  wages  of  son  for  illegal  services,  i.  309. 
when  not  presumed  liable  to  them  for  their  services,  i.  309. 
right  of  the  parent  to  the  earnings  of  the  child,  how  abandoned,  i.  310. 
whether  the  parent's  liability  for  the  child's  necessaries  ceases  on  his 

relinquishing  all  right  to  his  services,  i.  310. 
common-law  liability  of  parent  ceeises  on  his  becoming  of  age,  i.  311. 
statute  liability  of  parents  for  indigent  adult  children,  and  of  children 

for  indigent  parents,  i.  311,  312. 
liabihty  of  persons  representing  an  infant  in  a  partnership,  i.  147,  148. 
Voidable  contracts  for  necessaries,  i.  312-316. 
contracts  of  an  infant  for  necessaries  inquirable  into,  i.  313. 
only  liable  for  their  fair  value,  i.  313. 
cannot  bind  himself  by  his  contracts  in  trade,  i.  313,  314. 
whether  liable  on  his  covenants  as  an  apprentice,  i.  314  ;  ii.  50. 
may  avoid  his  contracts  of  service,  i.  315,  n.  (Jc). 
cannot  avoid  contracts  to  do  what  he  is  legally  bound  to  do,  i.  315. 
infant  wife  cannot  bar  her  right  to  dower,  i.  316. 
Of  the  torts  of  an  infant,  i.  316-320. 
liable  for  fi-auds  and  other  torts,  i.  316,  317. 
liable  for  falsely  representing  himself  to  be  an  adult,  whereby  others  ar« 

induced  to  contract  with  him,  i.  317,  318. 
whether  goods  sold  to  him,  still  remaining  in  his  possession,  for  which  hp 

refuses  payment,  may  be  reclaimed  by  the  vendor,  i.  318,  319. 
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if  he  has  received  goods  and  paid  for  them,  he  cannot  recover  the  money 

"without  returning  the  goods,  i.  320. 
father  not  liable  for  torts  of,  i.  312. 
Of  the  effect  of  an  infant's  avoidance  of  his  contract,  i.  321,  322. 
respective  rights  of  an  adult  and  an  infant  in  a  contract,  when  the  prop- 
erty bought  or  sold  remains  in  the  possession  of  either  party,  i.  321. 
■whether  an  infant  can  recover  for  the  work  done  on  an  entii'e  contract 

which  he  rescinds,  i.  315,  n.  (l),  321  ;  ii.  36,  n.  (jr). 
when  he  may  disaffirm  a  contract,  i.  294,  321-328,  333. 
Of  ratification,  i.  323-329,  434. 
what  contracts  of  an  infantare  subject  to,  i.  294,  313,  n.  (e),  328. 
what  amounts  to,  i.  322,  323-325,  382,  n.  (e). 

whether  a  sealed  instrument  may  be  ratified  by  parol,  i.  323,  n.  (?n),  326 
mere  neglect  to  disaffirm,  with  other  facts,  may  be  equivalent  to,  i.  325. 
mere  acquiescence  in  conveyances  of  real  estate  is  not,  i.  325,  326. 
disaffirmance  by  a  new  conveyance,  i.  32  7,  328. 
mere  acquiescence  in  purchases  confirms  them,  i.  32G,  u.  (;/). 
Who  may  take  adoantuge  of  an  infant's  disability,  i.  329-331  ;  ii.  61. 
Of  the  marriage  settlements  of  an  infant,  i.  331,  332. 
Illegitimate  children,  statutes,  &c.,  i.  336-338. 

Infant's  liahility  with  respect  to  fixed  property  acquired  by  his  contract,  i 
332-33G. 
liable  for  burdens  attached  to  property  devolved  on  him  by  marnage  or 

descent,  i.  335. 
may  disaffirm  leases  to  him  during  his  minority,  i.  333. 
may  on  reaching  majority  disaffirm  that  disaffirmance,  i.  333. 
not   liable   as  other  persons  on  contracts  which  owe  their  validity  to 

statutes,  i.  334. 
plea  of  infancy,  i.  335. 

rights  of  surety  for,  on  contracts  for  necessaries,  ii.  4. 
contract  of,  to  work  for  a  time  certain,  i.  315,  n.  (e),  322;  ii.  36,  n.  (g^ 
contract  of,  to  many,  i.  330;  ii.  61,  62. 
contracts  of  marriage,  ii.  81,  82. 

capacity  of,  how  affected  by  the  lex  loci,  ii.  573-575. 
tender  for  by  a  friend,  ii.  639. 
whether  can  become  an  insolvent,  iii.  462,  n.  (;'). 
claim  of,  insolvency  may  be  proved  by  guardian,  iii.  517. 
whether  able  to  compel  specific  performance  of  contracts,  iii.  9,  n.  (I). 
bankruptcy  of,  iii.  461,  462. 
INHABITANCY, 

meaning  of  the  term,  ii.  580. 
INJUNCTION, 

(See  Specific  Performance.) 
new  action  of,  by  EngUsh  Procedure  Act,  iii.  419 
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INNKEEPERS,  ii.  145-156. 

persons  liable  as  such,  ii.  145. 
infants  not  responsible  as,  i.  315,  316. 
liability  of,  how  measured,  ii.  146,  147. 

when  discharged  by  the  conduct  of  the  guest,  ii.  147-149. 
distinguished  from  that  of  boarding-house  keepers,  ii.  151,  and  n  (i). 
duty  of,  to  receive  guests,  ii.  1 50. 

to  admit  drivers  of  public  coaches,  ii.  150. 
persons  entitled  to  the  legal  rights  of  guests,  ii.  150-152. 
not  liable  to  an  invited  visitor,  ii.  153. 
■when  goods  are  within  the  custody  of,  ii.  149,  150,  154. 
lien  of,  ii.  156  ;  iii.  249-251. 
INNOCENT  PARTY, 

to  contract  made  on  Sunday,  ii.  765. 
to  post-stamped  note  or  bill,  iii.  313,  and  n.  (/). 
INSANITY, 

less  degree  of  intellect  requisite  to  make  a  will  than  to  enter  into  a  con- 
tract, i.  887. 
of  party  to  submission  to  arbitration,  revokes  submission,  ii.  711. 
effect  of,  in  life  insurance,  ii.  466. 

(&e  Lunatic  and  Non  Compotes  Mentis.) 
INSOLVENCY, 

of  vendee,  in  cases  of  stoppage  in  transitu,  i.  595-597. 

voluntary  assignments  of  a  maker  of  a  note  in,  effect  of,  on  the  liability 

of  indorsers,  i.  285,  286. 
meaning  of  thr>  term,  ii.  501,  n.  ((). 
bank,  payment  in  bills  of,  ii.  621,  622. 
acknowledgment  by,  whether  sufficient  to  revive  a  debt  barred  by  the 

statute  of  limitations,  iii.  71. 
laws  of  a  State,  how  affected  by  the  constitution  of  the  United  States, 

iii.  549. 
of  debtor,  prevents  lien  to  creditor,  iii.  240. 

(iSee  Bankeuptcy  and  Insolvency.) 
INSTALMENTS, 

suit  for,  ii.  630,  645 ;  iii.  187,  188. 

when   the   statute  of  limitations  begins  to  run  on  money  payable  by, 

iii.  93. 
when  the  agreement  to  receive  debt  by,  must  be  stamped,  iii.  296. 
INSURANCE, 

agent  to  subscribe  policies,  how  his  authority  is  implied,  i.  48. 

policy  of  life  premium  payable  on  Sunday,  ii.  666. 

on  life  of  husband  for  benefit  of  wife,  statutory  provisions  in  U.  S.  as  to, 

i.  370,  note, 
construction  of  a  policy  of,  ii.  498,  a.  (p),  501,  n.  (d). 
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meaning  of  terms  in,  fixed  by  usa^e,  ii.  535,  n.  (e),  537,  n.  (_/"),  538, 

n.  (g),  542,  n.  (/). 
meaning  of  terms  in,  the  usage  must  be  the  usage  of  the  past,  ii.  541, 

n.  (i-). 
meaning  of  "between  two  days"  in,  ii.  664,  n.  (w). 
the  maxim,  causa  proxima,  non  remola,  speclatur,  applied  to  contracts  of, 

ill.  178. 
covenants  for  in  leases,  iii.  232,  n.  (rf). 
agreements  for,  when  enforced,  iii.  374. 

interest  in  policy  of,  passes  to  assignee  upon  insolvency,  iii.  479,  n.  (a). 
notwithstanding  assignment  prohibited,  iii.  489. 
assignment  when  cai-go  is  lost,  i.  568. 
although  assignment  is  voluntary,  iii.  480. 

(See  FiKE,  Life,  Maeine  Insukance.) 
no  insurable  interest  in  goods  to  arrive,  bought  by  verbal  contract,  i.  559. 
factor's  lien  gives  him  an  insurable  interest,  iii.  260. 

attaches  to  policy  held  by  him  for  principal,  iii.  260. 
policies  of  every  kind  to  be  stamped,  except  travellers'  policies,  iii.  320, 324. 
no  stamp  on  deposit  notes  given  to  mutual  companies,  iii.  320. 
alterations  of  marine  policies  not  vitiating  stamp,  iii.  322,  323. 

vitiating  stamp,  iii.  323. 
assignment  of  policy  as  security,  a  mortgage,  iii.  330. 
INTfiNTION, 

in  libel,  how  determined,  ii.  492,  u.  (J). 
effect  of,  in  the  construction  of  contracts, 

(See  COXSTRUCTION    OF    CONTKACTS.) 
ascertaining  domicil,  ii.  679. 
to  break  contract,  no  breach,  ii.  676. 
effect  of,  in  fraud,  ii.  771,  n.  (r),  774-77G,  784-786. 
(See  Fraud  ) 
computing  damages,  iii.  162,  163,  167,  198,  212. 
confusion  of  goods,  iii.  198-200. 

assessing  damages  for  breach  of  covenant  in  sale  of  real  estate, 
iii.  224,  229,  230. 
lawful,  the  rule  effectuating,  ii.  496,  497,  499,  505. 
rendering  liable  to  penalties  of  stamp  law,  iii.  338. 
INTEREST, 

when  agent  is  chargeable  with,  on  balance  in  his  hands,  [.  89. 
when  a  trustee  is  chargeable  with  simple  or  compound,  i.  122.  136. 
when  a  guardian,  i.  136. 
authority  coupled  with,  not  revocable,  i.  71,  72,  100. 

cannot  be  executed  by  an  infant,  i.  110,  u.  (a). 
indorsement  of,  on  unstamped  note,  evidence  under  common  counts,  iii. 
313. 
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construed  to  mean  simple,  although  parties  intend  compound,  when,  ii. 

497. 
legal  rate  of,  in  a  contract,  determined  by  the  place  of  performance,  ii. 

582-587. 
method  of  calculating,  on  bonds  and  notes,  when  partial  payments  have 

been  made,  ii.  G35. 
when  instalments   of  may  be  sued  for  without  suing  for  the  principal, 

ii.  635. 
when  included  in  damages,  iii.  102-104,  214. 

when  added  and  when  discounted  upon  claims  proved  in  insolvency  or 
bankruptcy,  iii.  511. 
INTEREST  AND  USURY, 

Of  interest  when  it  is  recooerahle,  iii.  102-105,  214. 
when  implied  by  the  law  on  a  contract,  iii.  102,  lu3. 
for  wrongful  detainer  of  money,  iii  102. 

upon  judgment  or  account  liquidated ;    ibr  goods,  sold ,    on   unsettled 
claims ;  for  rent,  money  paid  to  another's  use,  money  lent,  money 
payable  on  demand,  money  retained  by  pubUc  oiEcer,  or  by  agent, 
money   fraudulently   withheld,   torts   and   unliquidated   damages,  iii. 
103,  104. 
upon  the  consideration  money,  when  recoverable  by  grantee  of  land  on 
failure  of  title,  iii.  225. 
What  constitutes  usury,  iii.  106-108. 
Immateriality  of  the  form  of  the  contract,  iii.  108-115. 
usury,  form  of  immaterial,  iii.  108,  110. 

by  paying  illegal  interest  for  the  further  forbearance  of  existing 

debt,  iii.  107,  u.  (?/). 
by  lending  money  and  icceiving  part  back  again,  or  by  selling 

property  at  an  exorbitant  price,  iii.  108. 
burden  of  proof  of  value  of  property  so  sold,  iii.  109. 
in  loans  on  notes,  iii.  108. 
in  loans  of  stock,  iii.  110-112. 
in  sales  of  short  annuities,  iii.  Ill,  n.  (^). 
when  the  contract  is  contained  in  separate  instruments,  or  id 

instrument  and  separate  oral  promise,  iii.  112,  113. 
laws  against,  how  evaded,  iii.  113,  114. 
in  foreign  contracts,  ii.  584,  n.  Qi)  ;  iii.  114. 
question  of,  for  the  jury,  iii.  110. 
Hie  contract  itself  must  be  tainted  with  usury,  iii.  115-117. 
when  the  original  contract  is  good,  and   a   second  contract  void  foi 

usury,  iii.  115. 
agreement  to  pay  a  sum  beyond  lawful  interest,  by  way  of  penalty,  not 
usurious,  iii.  116. 
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agreement  to  pay  legal  interest  upon  money  due,  and  such  further  in- 
terest as  creditor  may  be  obliged  to  pay  for  use  of  money  to  be  raised 
by  him  on  account  of  delay,  not  usurious,  iii.  117. 
agreement  to  talce  usurious  interest  not  conclusively  implied  from  the 
taking  thereof,  iii.  117. 
•kiistikiled xecurilies  are  void,  iii.  117-122. 
E;-ury  in  the  inception  of  a  note,  effect  of,  on  the  rights  of  indorsees,  iii.  117. 
■^iiury  in  the  indorsement  of  a  note  valid  at  its  inception,  effect  of,  on 

the  liability  of  the  maker,  iii.  118. 
^henthe  substituted  security  is  purged  from  usury,  iii.  119,  120. 
judgment  upon  a  usurious  claim  valid,  iii.  120. 

against,  and  by  whom  the  defence  of  usury  may  be  made,  iii.  121,  122. 
L)istinction  between  the  inoalidity  of  the  coiitract  and  the  penalty  imposed,  iii. 
122-128. 
penalty  not  incurred  until  usurious  interest  is  paid,  iii.  123. 
contract  may  be  avoided  at  any  time,  iii.  123. 
usury,  when  the  offence  of  is  complete,  iii.  123-125. 

how  availed  of  by  the  debtor,  in  suits  at  law  and  in  equity,  iii.  126, 

127. 
recoverable  in  a  suit,  iii.  127,  128. 
Of  contracts  accidently  icsurious,  iii.  128-130. 

usury  taken  under  a  mistake  of  fact,  corrected,  iii.  128. 

law.  Illegal,  iii.  129. 
when  the  offence  of,  is  committed  by  banks  in  the  calculation  of 
interest,  doctrine  of  cy  pres,  iii.  129,  130,  and  n.  (?/). 
Cf  discount  of  notes  and  bills,  iii.  131,  132. 

whether  receiving  the  interest  in  advance  is  usurious,  iii.  131. 
quarterly  or  semi-annual  interest,  whether  usurious,  iii.  132. 
Of  a  charge  of  compensation  for  seroice,  iii.  133-136. 
when  a  commission  for  services  is  not  usurious,  iii.  133,  134. 
proper  amount  of  compensation,  iii.  133,  134. 
when  a  charge  for  the  rate  of  exchange  is  not  usurious,  iii.  136. 
on  the  payment  of  a  bill  before  it  is  due,  larger  sum  than  legal  interest 
may  be  deducted,  iii.  136. 
Of  a  charge  for  compensation  for  risk  incurred,  iii.  137-141. 
e.xtra  interest  allowed  when  the  payment  of  the  principal  depends  on 

contingencies,  as  in  loans  on  bottomry  and  respondentia,  iii.  137,138. 
extra  interest  in  the  purchase  of  annuities  and  rent  charges,  iii.  139. 
contingency  must  be  real,  iii.  139. 
extra  interest  in  loans,  the  payment  of  which  depends  on  the  life  of  the 

parties,  iii.  140. 
e.xtra  interest  in  post  obit  bonds,  iii.  140,  141. 

where  party  binds  himself  to  pay  a  sum  exceeding  lawful  interest,  in  de- 
tault  of  paying  piinbipal,  iii.  151,  152. 
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Contracts  in  which  a  lender  becomes  pm-tner,  when  usurious,  iii.  142,  143. 
Of  sales  of  notes  and  other  choses  in  action,  iii.  143-150. 
at  less  than  the  nominal  vahie,  when  good,  iii.  143-146. 
notes  and  bonds  of  a  raih'oad  corporation,  iii.  144,  145. 
when  and  for  how  much  the  indorser  is  liable  on  default  of  maker,  iii. 

147,  148. 
indorsement,  or  making  of  negotiable  paper  for  a  premium,  iii.  148,  149. 
cross  notes  between  parties  at  different  rates  of  interest,  not  usurious, 

iii.  149,  150. 
usurious  part  of  claim  not  covered  by  lien,  iii.  273. 
Of  compound  interest,  iii.  150-153. 
not  usurious,  iii.  150,  151. 
how  far  courts  will  enforce  payment  of,  iii.  152. 
agreement  to  convert  interest  into  principal,  when  valid,  iii.  151. 
annual  rests  in  merchants'  accounts  allowed,  iii.  151,  152,  n.  (_/"). 
Legal  rates  of  interest,  and  penalties  for  violation  of  the  usury  laws  in  the 
several  States,  iii.  153,  154. 
INTERLINEATION, 

(See  Alteration.) 
INTERPRETATION   OF    CONTRACTS, 

(See  CoNSTKucTiON  OF  Contracts.) 
INTOXICATION, 

(See  Drunkenness.) 


J. 
JOINT  PARTIES, 

Whether  parties  are  Joint  or  several,  i.  11-20. 
presumption  of  law  as  to,  i.  11. 

as  to  liability,  dependent  on  the  terms  of  the  contract,  i.  11. 
when  both  joint  and  several,  i.  1 2. 
treated  either  as  joint  as  to  all  of  the  obligors,  or  as  several 

as  to  all,  i.  12. 
cases  of  joint  liability,  of  several  liability,  and  of  joint  and 

several  liability,  classified,  i.  11,  n.  (b). 
unsatisfied  judgment  against  a  debtor,  when  a  bar  to  an 
action  against  his  co-debtor,  i.  12,  n.  (c). 
as  to  right,  not  rendered  several  by  merely  designating  the  share  of  each, 
without  distinct  promises  to  each,  i.  12,  13. 
either  joint  as  to  all  of  the  obligees,  or  several  as  to  all,  i.  13. 
must  all  join  in  a  suit  on  a  contract,  joint  and  several  in  its 

terms,  to  enforce  a  benefit  accruing  to  only  one,  i.  13,  14. 
in  general  joint,  when  their  interest  in  the  contract  is  joint, 
and  several  when  that  interest  is  several,  i.  14. 
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■what  such  interest  is,  i.  14. 

not  joint  or  several  as  to  the  same  covenant,  at  the  option  of 
the  covenantees,  but  must  sue  jointly  if  they  can,  i.  14,  and 

whether  an  obligation  or  right  is  joint  or  several,  by  what  rules  to  be 

determined,  i.  14-20. 
dependent  particularly  on  the  entireness  of  the  consideration,  i.  14-20. 
obligations  and  rights  belonging  to  each  class  may  co-exist,  i.  20. 
rule  in  cases  of  contracts  applied  to  injuries  received,  i.  20. 
cases  classified  where  it  was  held  that  a  joint  action  was  properly  brought, 

i.  20,  n.  (y). 
a  several  action  should  have  been 

joint,  i.  22,  23,  n.  («). 
a    several     action    was    properly 

brought,  i.  23,  24,  25,  n.  (v). 
a  joint   action   should  have    been 
several,  i.  25,  26,  u.  (y). 
incidents  of  joinder,  i.  21-31. 
authority  of,  to  bind  each  other,  i.  24. 
accord  by  one,  effect  of,  i.  25,  26. 
release  by  one,  effect  of,  i.  26. 
release  of  one,  effect  of,  i.  27,  28. 

will  sometimes  be  only  a  covenant  not  to  sue  that  one,  i.  28. 
same  rule  applied  in  cases  of  torts  as  in  contracts,  i.  28. 
discharge  of  one  by  operation  of  law  does  not  discharge  others,  i.  29. 
operation  of  release  to  one  may  be  restrained  by  its  terms,  i.  29. 
accord  with  one  to  discharge  others  must  be  complete,  and  amount  to 

satisfaction,  i.  29. 
notice  to  quit  by  one,  i.  514. 
liability  of  joint  trustees  or  executors,  i.  29,  30. 
liability  of  surviving  joint  party,  i.  30,  31. 
liability  of  the  representative  of  one  joint  party  to  the  other,  and  to  the 

creditor,  i.  30,  31. 
right  of  surviving  joint  obligee,  i.  31. 
Contribution  hetween,  i.  31-38. 
when  and  on  what  principle  enforced,  i.  32-34. 
by  a  surety  against  the  representatives  of  a  deceased  co-surety,  i.  32,  n. 

by  surety  against  co-surety,  and  against  principal  for  costs  of  defending 

suit,  i.  33,  11.  (i). 
fixed  and  positive  obligation  to  pay,  necessary  to,  i.  33. 
must  not  be  a  liability  as  co-partner,  i.  35. 
how  the  claim  for,  is  presented  and  adjusted,  i.  35. 
contract  of,  is  a  several  contract,  i.  35. 
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dates  from  what  time,  i.  35,  36. 
right  to,  does  not  exist  between  successive  indorsers,  i.  36. 
nor  in  favor  of  a  surety,  as  against  a  guarantor,  i.  36. 
when  the  right  to  begins,  i.  35,  36. 
none  being  wrongdoers,  i.  87. 

except  where  the  act  is  of  a  doubtful  character, 
and  done  honafide,  i.  37. 
controlled  by  circumstances  showing  a  different  understanding,  i.  37, 
enforced  in  some  countries  of  Europe,  but  not  by  the  civil  law,  i.  38. 
when  presumed  to  be  such,  ii.  533. 
payment  to  one  of,  ii.  616. 
plaintiffs,  discharge  by  one,  ii.  617,  n.  (y). 

new  promises  and  part  payments  by  one  of,  effect  of  in  reviving  debts 
barred  by  the  statute  of  limitations,  iii.  79-86. 
JOINT  PURCHASERS, 

notice  to  one  not  notice  to  all,  i.  75,  n.  (m). 

party  paying  more  than  his  share  of  purchase-money  has  no  lien  on  the 
estate  for  surplus,  iii.  281,  282,  and  n.  (a). 
JOTNT-STOCK   COMPANIES, 
how  constituted,  i.  144. 

difference  between  and  partnerships,  i.  144,  145. 
power  of  a  managing  committee,  I.  145. 
power  of  a  member  of,  i.  145. 
what  constitutes  a  member,  i.  145,  146. 
in  what  cases  a  member  can  sue  the  company,  i.  146. 
JUDGMENT, 

against  one  debtor,  when  a  bar  to  an  action  against  his  co-debtor,  i.  12, 

n.  (c). 
assignable,  i.  228. 
confession  of,  by  an  infant,  whether  void  or  voidable,  i.  295. 

{See  Place,  Law  of.) 
foreign,  when  a  bar,  ii.  606-608. 
foreign  jurisdiction  of  the  court,  and  notice  to  parties  necessary  to  the 

finality  of,  ii.  609-612. 
of  one  State  of  the  Union,  effect  of,  in  another,  ii.  608,  n.  (x),  609,  n. 

(!/),  612,  613;  iii.  275. 
party  who  has  recovered  judgment  abroad  may  elect  to  sue  upon  it  at 

home,  or  upon  original  cause  of  action,  ii.  612. 
awards  analogous  to,  ii.  701. 

former,  a  bar  to  another  suit,  when  on  the  same  matter  in  issue,  ii.  729. 
matter  in  issue,  when  the  same,  ii.  730,  732. 

to  be  shown  to  be  the  same  by  the  record,  iL 
728,  notes  (Z),  (n). 
when  trover  or  trespass  is  a  bar,  ii.  731,  732. 
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to  be  a  bar,  must  be  between  the  same  parties  (except  wheu, 
732,  n.  (t)  ),  and  not  obtained  by  mistake,  ii.  732,  733. 
foreisn,  cannot  be  pleaded  in  bar  to  action  founded  on  original  cause  of 

action,  ii.  733,  u.  («'). 
set-ofF,  ii.  735-737. 

interest  allowed  in  an  action  of  debt  on,  iii.  103. 
for  a  part  of  a  debt  when  a  bar,  ii.  620,  635,  636  ;  iii.  187,  188. 
upon  an  usurious  claim,  valid,  iii.  120. 
when  not  conclusive,  but  may  be  inquired  into  by  a  court  of  insolvency, 

iii.  616. 
may  make  claim  provable  in  insolvency,  iii.  516. 
lien  by,  the  creature  of  statute,  iii.  275. 

effect  of  general,  on  land,  iii.  275. 
JUEY, 

office  of,  in  determining  the  construction  of  a  contract,  ii.  492,  493,  685, 
n.  (r). 
existence  of  a  custom,  ii.  542. 
misconstruction  by,  ii.  492,  n.  (6). 
what  is  a  material  fraud,  determined  by,  ii.  770. 
whether  an  acknowledgment  revives  a  debt  barred  by  the  statute  of 

limitations,  how  determined  by,  iii.  68. 
when  alterations  were  made,  determined  by,  iii.  324. 
(See  CouKTS.) 


K. 

KNOWLEDGE, 

of  parties,  how  shown,  ii.  562,  n.  (h). 


L. 

LABOR, 

contracts  for, 

(See  Service,  Contracts  of.) 
LAND, 

(See  Real  Property,  Real  Actions,  Leases.) 
LANDLORD  AND  TENANT, 

by  what  action  or  treatment  of  landlord  rent  is  suspended,  i.  508. 
liability  of,  i.  500. 

rights  of,  to  away-going  crops,  i.  510. 
to  fixtures,  i.  511. 

(See  Real  Property,  Lease.) 
usages  between,  ii.  537,  n.  (/). 
both  parts  of  lease  to  be  stamped,  iii.  332. 
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rules  of,  and  of  law  to  govern  intention,  ii.  494-499,  500,  505. 
LARCENY,  ii.  377. 
LAM^ 

(For  many  distinctions  between  law  and  equity,  see  Specific  Per- 

rOKMANCE.) 

questions  of,  what  are, 

(See  Courts.) 
rules  of,  to  be  distinguished  from  those  of  construction  and  interpretation, 

ii.  491,  n.  (a), 
construction,  a  question  of,  ii.  491,  492. 

principles  of  construction  much  the  same  at  law  and  in  equity,  ii.  494. 
rules  of,  and  of  language  to  govern  intention,  ii.  494-499,  50O,  505. 
sphere  of  the  moral  and  municipal,  compared,  ii.  768-771. 
suit  at,  no  bar  to  suit  in  equity,  and  vice  versa,  ii.  728,  n.  (/). 
of  a  State  has,  propria  vigore,  no  extra-territorial  force,  ii.  568;  iii.  275. 
binds  all  persons  and  things  within  the  State,  ii.  568. 

its  citizens   everywhere  by   such  obligations   as  home 
tribunals  can  enforce,  ii.  569. 
governs    the   construction    of  contracts  construed  within  its 
limits,  ii.  569. 
foreign,  force  of,  by  international  comity,  ii.  569,  570. 
special  agreement,  or  treaty,  ii.  569. 
constitutional  requirements,  as  in  the  United  State* 
ii.  569. 
LAW  MERCHANT, 

how  influenced  by  custom,  ii.  539,  540. 
principles  of,  as  to  negotiable  paper,  iii.  314. 
rule  of,  as  to  evidence,  iii.  309,  310. 
LAW  OF   PLACE, 

(See  Place,  Law  of.) 
LAWFUL  INTENT, 

(See  Intention.) 
LAY   DAYS,  ii.  304. 
LEASE. 

hiring  of  real  property  effected  by,  i.  499. 
description  of  property  in,  what  suflScient,  i.  499. 
liability  of  lessor  incurred  by,  i.  500,  501. 
liability  of  lessee  incurred  by,  i.  502-509. 
assignment  of,  i.  505. 
forfeiture  of,  i.  506,  507. 
surrender  of,  by  operation  of  law,  i.  509. 

rights  of  lessor  and  lessee  to  away-going  crop  and  fixtures,  510,  511. 
construction  of  the  words  "jointly   and   severally "  in,  ii.  501,  n.  («) 
"from  the  day,"  ii.  503,  n.  (a),  662,  664 
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of  the  covenant  to  repair  in,  ii.  672,  n.  Qi)  ;  iii.  232. 
when  construed  against  the  lessor,  ii.  506,  u.  (m),  507,  509. 
■when  an  instrument  is  to  be  construed  as  a  lease,  or  an  agreement  for  a 

future  lease,  ii.  512. 
construction  of  the  relative  word  "his"  in,  ii.  513,  n.  (n). 
implied  covenants  in,  how  affected  by  the  expression  of  covenants,  ii. 

515,  516. 
efiect  of  usage  in  the  construction  of,  ii.  537,  n.  (/"). 
rent  on,  when  apportioned,  ii.  659,  n.  (i). 
effect  of  alteration  of,  after  execution,  ii.  724,  n.  (a), 
signature  to,  required  by  the  statute  of  frauds,  when  sufficient,  ii.  6,  n.  (e). 

7,  A.  (/). 
covenants  in,  damages  for  breach  of,  iii.  232. 
specific  performance  of,  iii.  357,  n.  (.s),  368,  371,  n.  («),  372-375. 
renewal  of,  how  compelled,  iii.  374. 
agreement  for,  when  enforced  in  equity,  iii.  407,  u.  (i),  408. 

whether  enforced  when  intended  lessee  is  insolvent,  iii 
408,  409. 
held  by  party  becoming  bankrupt  or  insolvent,  operation  of  insolvency 

upon,  iii.  489-493. 
both  parts  of,  to  be  stamped,  iii.  332. 
assignment  of,  to  be  stamped  like  original,  iii.  332. 

{See  Bankruptcy  and  Insolvency.) 
LEGACIES, 

how  recovered  by  legatees,  i.  127,  n.  (a). 

peculiarly  under  jurisdiction  of  courts  of  equity  in  England,  i.  127 
how  they  may  be  enforced  against  the  executor,  i.  127,  128. 
liable  to  excise  duty,  iii.  337. 
stamp  on  for,  excise  duty,  iii.  337. 
LEGAL  PROCESS, 

stamps  required  on  writs,  and  other,  iii.  334. 
(Sea  Stamps.) 
LEGISLATION, 

contracts  tending  to  corrupt,  void,  ii.  754,  755. 
LESSEE, 

technically  at  common  law,  has  no  estate  until  entry,  iii.  489. 
LESSOR, 

when  bound  to  disclose  condition  of  house,  i.  501. 
LETTER, 

contract  by,  i.  483,  484,  525. 

threatening,  meaning  of,  how  determined,  ii.  492,  n.  (J), 
force  of  letters,  forming  a  contract,  upon  contract  as  to  the  same  subject- 
matter  subsequently  entered  into  between  same  parties,  ii.  548. 
contract  by,  when  made,  ii.  582. 
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payment  by  at  whose  risk,  ii.  620,  621. 

direction  of,  ii.  621,  n.  (e). 

of  attorney,  no  tender  to  be  made  for,  ii.  640,  n.  (y). 

when  a  sufficient  memorandum  by  the  statute  of  frauds,  iii.  4,  n.  (c), 

30. 
every  essential  to  the  agreement  to  be  stamped,  iii.  299. 
of  administration,  to  be  stamped,  iii.  335. 

(&e  Probate  and  Administration,  Stamps.) 
LETTER  OF   CHATTELS, 
rights  of,  ii.  121-126. 

when  he  may  repossess  himself  of  the  chattel,  ii.  126. 
■when  bound  to  repair,  ii.  127. 
compensation  of,  ii.  128. 

(See  Hirer  of  Chattels.) 
XEX  FORI,    . 

{See  Place,  Law  of.) 
LEX  LOCI,  ii.  567-613. 

(See  Place,  Law  of.) 
LEX  LOCI  CONTRACTUS, 

(5ee  Place,  Law  of.) 
LEX  LOCI  DOMICILII, 

(See  Place,  Law  of.) 
LEX  LOCI  RE  I  SITM, 

(See  Place,  Law  of.) 
LIABILITY, 

of  principal  for  the  acts  of  his  agent,  i.  39. 
how  incurred,  i.  39-47. 
extent  of,  i.  43,  57-62,  73. 
how  terminated,  i.  69-73. 
of  an  agent,  to  third  persons,  i.  64-69. 
to  his  principal,  i.  80-90. 
(See  Agents.    Attorneys.    Principals.) 
of  a  partner,  when  it  exists,  i.  155-163,  171. 
extent  of,  i.  174-192. 
of  dormant  partner,  i.  12,  n.  (c),  55,  n.  (x),  167. 

(See  Partnership.) 
of  the  joareni  for  necessaries  furnished  to  his  child,  i.  298-312. 
of  the  husband,  for  necessaries  furnished  to  his  wife,  i.  345-367. 
of  the  master,  for  his  slave,  i.  408,  409. 
to  an  action,  incurring  of,  a  valid  consideration,  i.  444. 
of  lessor,  i.  500,  501. 
of  lessee  or  tenant,  i.  502-509. 
LIBEL, 

intent  of,  found  by  the  jury,  ii.  492,  n.  (6). 
(See  Slander.) 
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LICENSE, 

distinction  between,  and  a  grant,  ii.  511,  and  n.  (h).     (-See  iii.  356,  358.) 
may  operate  as  grant,  ii.  511,  and  n.  (A), 
to  enter  on  land,  when  implied,  ii.  511,  534. 

when  not  within  the  statute  of  frauds,  iii.  34. 
when  revocable  under  the  U.  S.  Constitution,  iii.  556. 
LIEN, 

On  lien  in  general,  iii.  234-242. 
right  of,  defined,  iii.  234. 
necessitj'  of  possession,  iii.  234,  242,  244. 
not  an  attachable  interest,  iii.  234. 
origin  ascribed  to  Roman  law,  iii.  234. 
earlier  form,  particular,  iii.  235. 
founded  in  justice  or  necessity,  iii.  235. 
general,  defined,  iii.  235. 

originally  by  express  contract,  iii.  235. 

afterwards  admitted  by  implication,  iii.  235. 

notice  of,  construed  against  claimant,  ii.  509. 
distinctions  between,  and  set-off,  iii.  235. 
sale  of  property  held  under,  iii.  236,  and  n.  (e). 

for  loan,  iii.  237,  and  n.  (/). 
sale  usually  regulated  by  statute,  iii.  237. 
when  bailee  may  use  the  property,  iii.  237. 
destroyed  by  surrender  of  possession,  iii.  238. 
not  lost  by  transfer  to  bailee's  agent,  iii.  238. 
revived  by  regaining  possession  where  terminated  by  fraud,  iii.  238,  and 

priority  of,  entitles  to  prior  satisfaction,  iii.  238. 

various  origins  of,  iii.  238. 

by  common-law,  of  two  classes,  iii.  238. 

none  on  goods  found  on  land,  iii.  239. 

finder  has,  where  reward  is  offered,  ii.  96,  n.  (;«)  ;  iii.  289,  and  n.  (I). 

by  usage  of  tradi-,  iii.  2"9. 

general,  commonly  supported  by  usage,  iii.  239. 

proof  of  usage  must  be  strong,  iii.  239. 

custom  proved  must  be  just  and  reasonable,  iii.  239. 

general,  effect  of  express  notice  on,  iii.  240. 

abandonment  of,  presumed  from  inconsistent  acts,  iii.  240,  and  n.  (s). 

by  statute,  in  furtherance  of  common-law  principles,  iii.  241. 

by  express  contract,  for  what  purposes  designed,  iii.  241. 

particular,  may  be  given  by  act  of  agent,  iii.  241. 

general,  cannot  be  given  by  agent,  for  his  own  debt,  iii.  241. 

rule  of  law  as  to  effect  of,  upon  third  parties,  iii.  241. 

general,  subordinate  to  prior  common-law  right,  iii.  241,  and  n.  (u) 

not  acquired  by  fraudulent  act  of  bailee,  iii.  242. 
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party  giving,  must  have  power  of  disposal,  iii.  242. 
factor  caimot  give,  at  common  law,  iii.  242. 

may  give,  by  statute,  iii.  242. 
insolvent  debtor  cannot  give,  to  creditor,  iii.  242. 
express  stipulation  or  agreement  may  prevent,  iii.  243. 
The  incidents  of  lien,  iii.  243-248. 
damages  where  party  holds  under,  iii.  195,  200,  203. 
may  be  transferred  with  the  property,  iii.  244. 
waived  by  claiming  to  retain  on  other  grounds,  iii.  244,  and  n.  (a), 
when  not  aflfected  by  insolvency,  iii.  260,  512,  n.  (q),  513,  u.  (r). 
not  divested  by  owner's  alienating  the  property,  iii.  244. 
not  lost  by  operation  of  statute  of  limitations,  iii.  99. 
destroyed  by  holder's  taking  the  property  in  execution,  iii.  244. 
property  under  not  to  be  levied  on  by  third  party,  iii.  244. 
attachment  of  property  held  under,  iiL  244,  and  n.  (Ji). 
effect  of  reieipting  for  the  property  attached,  iii.  245. 
not  transferred  to  new  member  by  change  of  partnership,  iii.  245. 
acquired  under  illegal  contracts,  iii.  245. 

merger  of,  by  purchase  of  the  property,  iii.  245,  246,  and  n.  (m). 
no  waiver  of,  by  agreement  fixing  price  of  service,  iii.  246. 
discharged,  by  taking  other  security,  iii.  246. 

by  taking  party's  own  negotiable  paper,  iii.  246. 
revives,  if  paper  is  on  hand,  dishonored,  iii.  246,  and  notes  (q),  (r). 
principle  of  waiver  of,  by  taking  security,  iii.  247. 
special  circumstances  may  prevent  waiver  of,  iii.  247. 
none  by  executory  agreement  to  rescind  sale,  iii.  248. 
none  generally,  where  credit  is  given,  iii.  248. 
under  implied  contract,  destroyed  by  new  special  contract,  iii.  248,  and 

n.  (w). 
may  exist  by  agreement,  in  credit  sale,  iii.  249. 
Of  the  several  kinds  of  lien,  iii.  249-270. 
of  innkeeper,  how  it  arises,  ii.  156  ;  iii.  249. 

its  nature  and  extent,  ii.  156 ;  iii.  249-251. 
of  stablers,  none  at  common  law,  iii.  250,  and  n.  (c). 

for  training  horses,  and  use  of  stallion,  iii.  251. 
of  agisters  of  cattle,,  none  at  common  law,  iii.  251,  and  n.  (/). 
of  farriers,  its  nature  and  extent,  iii.  251,  and  n.  {g). 
of  common  carrier,  both  special  and  general,  ii.  207  ;  iii.  252. 

when  the  goods  are  received  from  one  not  the  owner 

or  his  agent,  ii.  207-210;  iii.  252. 
in  England  not  affected  by  bailee's  want  of  title, 

iii.  252. 
a  different  doctrine  held  in  U.  S.,  ii.  209,  u.  (/) ;  iiL 
252,  and  n.  (fc). 
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does  not  entitle  to  sell  for  freight,  iii.  253,  and  n.  (J). 
holds  part  for  freight  of  whole,  iii.  254. 
abandonment  of,  ii.  207,  n.  (e). 
■where  several  contracts  and  different  termini,  iii.  254. 
none  for  transportation  to  wrong  place,  iii.  254. 
of  private  carrier,  ii.  158,  206. 
of  tradesman,  or  bailee  in  locaiio  operis  faciendi,  ii.  138 ;  iii.  254-25S. 

early   established   and   generally  admitted,   iii.  254,  and 

II.  (p). 
can  be  conferred  by  agent  of  owner,  iii.  254. 
extends  to  loans  and  advances  on  the  property,  iii.  255. 
not   recoverable   by   stoppage   in   transitu,   iii.  255,   and 

holds  part  for  claim  on  whole,  iii.  255. 
gives  no  right  to  sell,  at  common  law,  iii.  255. 
lost  by  giving  credit,  iii.  255. 
extends  to  printers  and  publishers,  iii.  255. 
does  not  cover  stereotype  plates,  iii.  256,  and  n.  (vi). 
is  general  by  custom  of  some  trades,  iii.  256. 
tailor's,  not  lost  by  trying  on  garment,  iii.  256. 
of  vendor,  i.  526,  595,  598  ;  iii.  257. 
a  defence  in  trover,  iii.  257. 
not  divested  by  part  payment  of  price,  iii.  257.  . 
does  not  arise  until  sale  is  complete,  iii.  257. 
divested  by  delivery  to  vemlee's  agent,  iii.  257. 

by  symbolic  as  well  as  actual  delivery,  iii.  257. 
not  divested  if  condition  of  symbohc  delivery  be  unperformed, 

iii.  257. 
effect  on,  of  partial  delivery,  iii.  257. 

not  lost  as  to  vendee,  by  vendor's  agreement  to  store,  iii.  258. 
lost  by  giving  delivery  order  on  third  party,  iii.  258. 
distinguished  from  stoppage  in  transitu,  i.  599;  iii.  258. 
of  factor,  both  particular  and  general,  i.  93,  99 ;  iii.  258. 
possession  essential  to,  iii.  259. 

attaches  upon  his  becoming  surety  for  principal,  iii.  259. 
not  if  suretyship  be  unauthorized,  iii.  259. 
favored  by  courts  and  construed  liberally,  iii.  259. 
may  extend  to  price  in  hands  of  purchaser,  259,  260. 
gives  him  insurable  interest  in  the  goods,  iii.  260. 
covers  pohcy  for  principal,  held  by  him,  iii.  260. 

ship's  papers  held  to  effect  sale,  iii.  260. 
not  defeated  by  knowledge  of  insolvent  condition  of  principal, 

iii.  260. 
confined  to  claims  due  him  as  factor,  iii.  260,  and  note  (r). 
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not  divested  by  execution  against  principal,  iii.  260. 
when  set-off  prevented  by,  ii.  743. 
not  acquired  if  possession  be  tortious,  iii.  261. 
confined  to  usual  and  necessary  charges,  iii.  261. 
may  cover  expenses  of  litigation,  iii.  261. 
factor's  power  to  pledge  goods  of  principal,  iii.  242,  261. 
special  appropriation  and  consignment,  may  confer  rights  on  factor  in 

advance  of  possession,  iii.  261,  and  n.  (w). 
of  banker,  both  particular  and  general,  iii.  262. 

not  lost  by  discounting  part  of  securities,  iii.  263,  and  n.  (x). 
effective  without  indorsement  of  securities,  iii.  264. 
on  security  for  a  particular  debt,  limited  to  that,  iii.  265. 
given  by  unauthorized  act  of  bank  directors,  iii.  266. 
of  insurance  broker,  covers  general  claim  for  payments,  iii.  266. 

attaches  to  policies,  and  money  received  for  losses,  iii.  266. 
does  not  cover  general  balance  of  agent,  iii.  266. 
where  agent  falsely  represents  himself  as  principal,  iii.  266, 
267. 
the  principles  of  the  later  decisions,  upon  this  point,  iii.  267,  and  n.  (/). 
of  wharfinger,  both  particular  and  general,  iii.  268. 

attaches  only  to  goods  actually  landed  on  wharf,  iii.  268. 
of  warehouseman,  covers  general  claim  on  owner,  iii.  268. 

does  not  cover  general  balance  of  agent,  iii.  268. 
does  not  attach,  if  deposit  be  without  owner's  consent, 

iii.  268. 
waived  by  retaining  on  other  grounds,  iii.  268,  and 
n.  (/). 
of  attorney,  i.  116  ;  ii.  54,  55 ;  iii.  269. 

courts  will  grant  order  to  protect,  iii.  269. 
on  cause  does  not  attach  until  judgment  entered,  iii.  269. 
attaches  to  money  in  hands  of  sheriff,  iii.  269. 
on  an  award,  ii.  701 ;  iii.  270. 

gives  claim  on  party  paying  contrary  to  notice,  iii.  270. 
on  papers  of  third  parties,  qualified,  iii.  270. 
does  not  attach  to  bankrupt's  papers,  iii.  270,  and  n.  (v). 
how  affected  by  set-off  of  damages,  iii.  270,  271. 
Of  lien  by  contract,  iii.  271-274. 
nature  of  the  contract  of  pawn  or  pledge,  iii.  271. 
of  pledgee,  ii.  Ill,  118;  iii.  272. 

attaches  by  actual  or  constructive  possession,  iii.  272. 
deficiency  or  surplus  of  sale  under,  to  be  adjusted,  ii.  1 20 ; 

iii.  272,  and  note  (c). 
sale  under,  usually  regulated  by  statute,  iii  272. 
not  prejudiced  by  his  suing  at  law,  iii.  272. 
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on  partnership  property,  iii.  272,  and  n.  {g). 

when  defeated  by  bankruptcy,  iii.  273. 

will  not  cover  usurious  part  of  claim,  iii.  273. 

may  be  transferred  by  assignment,  with  delivery,  iii.  274. 

subject  to,  pledgor  may  transfer  his  property,  ii.  118  ;  iii.  272. 

difference  between  a  pledge  and  a  mortgage,  ii.  272. 

does  not  attach,  if  pledge  unauthorized  by  owner,  iii.  273. 

different  rule  as  to  negotiable  paper  received  bona  fide,  iii. 

273. 
attaches  to  goods  obtained  by  false  pretences  by  pledgor,  iii. 

274,  and  u.  (V). 
divested  by  tender  of  payment,  iii.  274. 
enforced  against  first  pledgor  for  claim  against  second,  iiL 
274. 
trover  may  be  bi-ought  by  pledgor  after  tender,  iii.  274. 
Of  lien  by  statute,  iii.  275,  276. 
attachment  on  mesne  process,  iii.  275. 
by  judgment,  exists  solely  by  statute,  iii.  275. 

as  conferred  by  State  statutes,  iii.  275. 
as  created  by  Act  of  Congress,  iii.  275. 
effect  of  general,  on  land,  iii.  275. 
for  taxes,  upon  land,  iii.  276. 

on  lands  of  non-residents,  no  personal  charge,  iii.  276. 
of  government,  for  import  duties,  iii.  276. 
for  excise  taxes,  iii.  270. 
English,  for  crown  debts,  iii.  276. 
requirements  of  statutes  as  to,  to  be  strictly  observed,  iii.  276. 
Of  equitable  lien,  iii.  27  7-285. 
of  vendor,  for  price  of  land,  iii.  277. 

good  against  all,  except  purchaser,  without  notice,  iii.  277. 

does  not  depend  upon  agreement,  iii.  277. 

obtains  before  and  after  conveyance,  iii.  277. 

not  defeated  by  vendee's  conveyance  to  volunteer  without 

notice,  iii.  277. 
nor  by  agreement  of  vendee  to  assign  his  interest,  iii.  277. 
how  affected  by  taking  security,  iii.  277. 
existence  of,  presumed,  iii.  277. 

waiver  of,  to  be  shown  by  vendee,  iii.  277,  and  n.  (c). 
prevails  against  vendee  with  notice  of  unpaid  note,  iii.  278. 
destroyed  by  taking  mortgage,  iii.  278. 
not  lost  by  vendee's  assuming  incumbrances,  iii.  278. 
when  enforced  in  equity,  iii.  278,  279,  and  n.  (/;). 
not  a  mortgage,  though  having  the  incidents,  iii.  279. 
barred  by  the  statute  when  the  debt  is,  iii.  280. 
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paramount  to  dower  of  vendee's  widow,  iii.  280. 
recognized  by  U.  S.  and  many  State  courts,  iii.  280. 
of  vendee,  where  payment  is  made  before  conveyance,  iii.  278. 
by  deposit  of  title-deeds,  an  equitable  mortgage,  iii.  280. 
deposit  must  be  a  bonaJiJe  present  security,  iii.  280. 

may  be  with  third  party,  iii.  280. 
this  lien  condemned  as  against  the  statute  of  frauds,  iii.  280. 
less  favored  here  than  in  England,  iii.  280. 
upheld  in  several  of  the  States,  iii.  280,  281. 
of  partner,  on  the  joint  property,  i.  204,  205  ;  iii.  281. 

paramount  to  claim  of  private  creditor,  i.  205  ;  iii.  281,  and 
n.  (a;). 
of  partnership  creditor,  on  the  joint  property,  i.  205  ;  iii.  281. 

none  against  bona  fide  purchasers,  iii.  281. 
of  joint  owner,  for  expenditures  on  joint  estate,  iii.  282,  and  n.  (i). 

none  for  e.xeess  of  purchase-money  paid,  iii.  281,  282, 
and  note  (a), 
on  particular  lands,  by  covenant  to  convey  and  settle,  iii.  282. 
of  lis  pendens,  its  nature  and  operation,  iii.  282. 

its  basis  public  policy,  and  not  notice,  iii.   283,  and  n, 

requires  jurisdiction  over  the  property,  iii.  283. 
of  assignee  of  debt,  on  money  in  debtor's  hands,  iii.  284. 
of  consignor,  on  property  or  proceeds  held  -by  consignee,  iii.   284,  and 

n.  (/). 
of  builder  and  repairer  of  vessels,  ii.  259,  note,  260-265. 
of  part-owner,  ii.  270. 
of  ship  and  cargo,  ii.  286-300. 
of  seamen  for  wages,  ii.  338,  339. 

on  property,  by  appropriation  with  assent  of  parties,  iii.  285. 
of  accommodation  acceptor,  on  property  in  his  hands,  iii.  285. 
of  trustees,  for  expenses  on  trust  estate,  iii.  285. 
rules  of  decision  as  to,  the  same  in  equity  and  law,  iii.  285. 
(5ee  Bailment,  Bottomry,  Respondkxtia,  and  Shipping.) 
LIFE-ESTATE,  iii.  232. 

{See  Leases.) 
LIFE  INSURANCE, 

I.    Terms  of  the  contract,  ii.  464-476. 

1.  How  the  contract  is  made,  ii.  464. 

difference  between  insured  and  life  insured,  ii.  464. 

2.  Warranty  and  representations,  ii.  464-473. 
application  and  answers,  ii.  464,  465. 
answers,  warranties  of  fact  or  of  belief,  ii.  465. 
good  faith  of  answers  should  be  perfect,  ii.  46  "> 
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when  answers  are  to  immaterial  point,  ii.  466. 

when  policy  expressly  makes  answers  warranties,  ii.  466. 

good  health,  ii.  4G6,  and  note. 

insanity,  ii.  466. 

where  insured  was  ignorant  that  he  was  insane,  ii.  466. 

good  health  need  not  be  perfect,  ii.  466. 

what  it  is,  ii.  466. 
question  for  jury,  ii.  467. 
dyspepsia,  ii.  467. 

disorders  tending  to  shorten  life,  ii.  467,  and  note, 
gout,  ii.  467,  468. 
consumption,  ii.  468. 

spitting  of  blood,  ii.  468,  and  note,  469-471. 
examination  by  physician,  ii.  471. 
intoxicating  liquors,  ii.  471. 
temperance  and  total  abstinence,  ii.  471. 
fits,  ii.  4  71. 

facts  affecting  health,  ii.  472. 
prisoner  for  debt,  ii.  472. 

concealment  of  fact  of  having  had  illegitimate  child,  ii.  472. 
material  facts  misrepresented   honestly,  and   insurers  know  the  truth, 

ii.  472. 
misstatement  of  fact  doing  no  injury,  ii.  472. 
misrepresentation  of  fact  about  which  there  is  warranty,  ii.  472. 
burden  on  insurers  to  prove  insured  not  in  good  health,  ii.  472. 
insured  bound  by  misrepresentations  of  life  insured,  ii.  472. 
but  not  for  concealment  of  facts  by  life  insured,  ii.  472. 
unless  life  insured  is  his  agent  to  effect  policy,  ii.  472. 
where  third  person  is  unconscious  of  concealing  facts,  ii.  472. 
power  of  equity  to  reform  contract,  ii.  472,  473. 
3.  Rcslrictionii  and  excepliims  in  life  policies^  ii.  473-476. 
not  to  go  beyond  certain  limits,  ii.  4*3,  and  note, 
liberty  given  to  do  so,  ii.  474. 
further  premium  not  necessary  therefor,  ii.  474. 
war  risks,  ii.  475. 

extra-hazardous  occupations,  ii.  475. 
death  by  the  hands  of  justice,  ii.  475. 

in  the  known  violation  of  a  law  of  the  State,  ii.  475,  note. 

by  means  of  invasion,  insurrection,  &c.,  ii.  475,  note. 

suicide,  ii.  475. 

his  own  hands,  ii.  475. 

self-inflicted  while  insane,  ii.  476,  and  note. 
n.    What  interest  is  insurable,  ii.  477-481. 
any  legal  or  equitable,  ii.  477. 
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life  of  debtor,  ii.  478. 

debt  not  founded  on  legal  consideration,  ii.  478. 
creditor  in  life  of  one  partner  of  firm,  ii.  478,  note, 
purchaser  of  expected  devise  from  expectant  devisee,  may  insure  life  ol 

testator,  ii.  478,  note, 
trustee  for  benefit  of  trust,  ii.  478,  note. 

in  life  of  person  promising  to  pay  debt  of  another,  ii.  478,  note, 
grantee  of  annuity  for  one  or  more  lives,  ii.  478,  note, 
funds  furnished  to  person  to  dig  gold,  ii.  478,  note, 
partner  not  furnishing  funds,  for  benefit  of  firm,  ii.  478. 
in  name  of  creditor,  balance  to  enure  to  his  family,  ii.  478 
dependence  of  one  person  on  another,  ii.  479. 
wife  in  life  of  husband,  ii.  479. 

sister  in  life  of  brother  on  whom  she  is  dependent,  ii.  479 
father  in  life  of  minor  son,  ii.  479. 
where  pecuniary  loss  will  result  from  death,  ii.  479. 
wager  policies  void  in  England,  ii.  479. 
in  England,  not  contract  of  indemnity,  ii.  479. 
interest  need  not  continue,  ii.  479. 
rule  in  this  country,  ii.  479. 
clause  requiring  creditor  insured  to  transfer  equal  amount  of  debt,  cm 

payment,  ii.  480. 
whether  payment  of  insurance  to  creditor  is  payment  of  debt,  ii.  480. 
insurers  have  no  action  against  person  claiming  death  of  life  insured, 

ii.  480. 
feme  sole  insuring  life  of  husband,  ii.  480,  481. 
m.     Assignment  wid  transfer,  ii.  481-483. 

to  enable  insured  to  give  creditor  security,  ii.  481. 
assignee  recovers  whole  amount,  ii.  481. 
rules  respecting  assignment,  ii.  481. 
notice  and  assent  re(juired,  ii.  481. 
how  differ  from  fire  policies  as  to  this,  ii.  481,  482. 
clause  protecting  assignee  against  acts  of  insured,  ii.  482. 
generally  acts  of  insured  might  forfeit,  ii.  482. 
delivery  and  deposit  equivalent  to  written  assignment,  ii.  482. 
indorsement  has  not  this  efiect,  if  policy  remains  with  insured,  ii.  482. 
assignment  by  separate  deed,  ii.  482. 
promise  to  assign  founded  upon  consideration,  ii.  482. 
delectus  personarum,  ii.  482. 
IV.    Time  when  a  policy  attaches  or  terminates,  ii.  483-4*5. 
death  before  delivery,  ii.  483. 
for  a  year  with  right  of  renewal,  ii.  483. 
when  time  of  death  is  important,  ii.  484. 
burden  on  representatives  of  deceased,  ii.  484. 
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presumption  of  law  after  seven  years,  ii.  484,  483. 

rule  of  civil  law  as  to  survivorship,  ii.  485. 

usage  of  insurers  as  to  notice  and  proof  not  binding  unless  knowi    to 
insured,  ii.  485. 
V      Premium,  ii.  486-488. 

paid  in  money  or  by  note,  ii.  486. 

how  payable,  ii.  486. 

waiver  of  compliance  with  rule  respecting  ii.  486,  note,  487. 

part  in  money  and  part  in  notes,  ii.  487. 

when  day  of  payment  falls  on  Sunday,  ii.  487. 

agent  no  authority  to  receive,  after  time,  ii.  488. 

certain  immber  of  days  sometimes  allowed  after  due,  ii.  488. 

whether  payment  may  be  made  after  death,  ii.  488. 
LIFE   INSURER, 

meaning  of,  ii.  464. 
LIMITATION, 

of  actions  governed  by  the  lex  fori,  ii.  590,  591. 
LIMITATIONS,    STATUTE    OF, 

how  it  affects  contribution  between  parties,  i.  32,  n.  (e),  36,  37. 

promise  to  pay  a  debt  barred  by,  i.  382,  n.  (e),  434  ;  iii.  296. 

debt  barred  by,  not  revived  by  the  promise  of  a  spendthrift  under  guar- 
dianship, i.  388. 
The  general  purpose  of  the  statute,  iii.  61-67. 

founded  on  a  principle  of  the  common  law,  iii.  61. 

ground  of  the  common-law  principle,  iii.  61. 

by  what  evidence  rebutted,  iii.  61-63. 

ground  of  statute,  wliether  presumption  of  payment  or  repose,  change 
of  judicial  opinion,  iii.  62-65. 

poHcy  of,  iii.  66,  6  7. 

how  regarded  by  the  courts,  iii.  63-67. 
Of  a  tteio  promise,  iii.  67-73. 

what  amounts  to  a  new  promise,  iii.  63,  n.  (/),  65,  n.  (/),  67. 

when  an  acknowledgment  is  equivalent  to,  and  how  determined,  whether 
by  the  court  or  jury,  iii.  68-71. 

as  to  stamp  on  acknowledgment,  iii.  296. 

when  sufficiently  definite,  iii.  69. 

may  be  conditional,  iii.  70. 

must  be  voluntary,  iii.  71. 

whether  the  acknowledgment  of  a  party  made  under  process  of  law,  as 
by  a  bankrupt  on  examination,  is  sufficient,  iii.  71. 

effect  of  the  charge  of  a  new  item  in  a  mutual  account,  iii.  71-73. 
Of  part  payment,  iii.  73-79. 

cases  taken  out  of  the  statute  by,  when  made  in  goods  or  negotiable 
paper,  iii.  73-76. 
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appropriation  of  payments  by  the  creditor,  iii.  76. 

appropriation  by  the  creditor  so  as  to  revive  debts  barred  by  the  statute, 
not  allowed,  ii.  629  ;  iii.  630. 

payment  of  interest,  iii.  77. 

part  payment  accompanied  by  a  denial  of  the  debt  does  not  revive  it, 
iii.  76. 

balance  of  mutual  accounts,  eifect  of  striking,  iii.  77. 

payment  by  the  debtor  for  the  creditor,  eWact  of,  iii.  77. 

admission  of  part  payment  not  required  to  be  in  writing,  to  be  effectual 
to  revive  the  debt,  iii.  77,  78. 

whether  the  written  acknowledgment  of  an  agent  is  sufficient,  iii.  79. 
0/ new  promises  and  part  paymentu  by  one  of  several  joint  debtors, iii.  79-86. 

when  sufficient  to  revive  a  debt  against  other  joint  parties,  iii.  79-83. 
as  against  sureties,  iii.  83,  84. 

as  against  partners  after  the  dissolution  of  the  firm,  iii.  83,  84. 

when  made  in  fraud  or  expectation  of  bankruptcy,  iii.  84. 

when  admissible  as  evidence,  not  conclusive,  iii.  84. 

statutory  provisions  which  revive  the  debt  against  the  joint  debtor  prom- 
ising, and  not  against  the  others,  iii.  84,  85. 

to  whom  the  promise  to  be  effective  must  be  made,  iii.  85,  86. 
Of  accounts  between  merchants,  iii.  86-90. 

what  constitutes  an  account,  iii.  86-88. 

who  are  merchants,  iii.  88,  89. 

whether  the  last  item  must  have  been  within  six  years,  iii.  89. 
When  the  period  of  limitation  begins  to  run,  iii.  90-93. 

on  the  expiration  of  the  credit,  iii.  90. 

where  third  parties  are  interested,  iii.  91. 

on  negotiable  paper,  iii.  91,  92. 

on  the  breach  of  a  contract,  iii.  92,  93. 

on  money  payable  by  instalments,  iii.  93. 

on  an  incomplete  contract,  ii.  93. 

on  the  claims  of  attorneys  for  professional  services,  iii.  93. 
Of  the  statute  exceptions  and  disabilities,  iii.  94-99. 

what  are,  iii.  94. 

when  the  disability  must  exist,  iii.  94. 

whether  the  operation  of  the  statute  after  having  commenced  can  be 
arrested,  iii.  94. 

if  several  disabilities  coexist  when  the  right  of  action  accrues,  iii.  94,  95. 

if  disabilities  arise  afterward,  iii.  95. 

absence  of  the  defendant,  iii.  95-98. 

if  one  of  several  joint  debtors  who  are  abroad  returns,  iii.  94,  98. 

whether  this  exception  in  the  statute  apphes  to  foreigners,  iii.  96. 

statute  provisions  as  to  absent  defendants,  iii.  95,  96. 

foreign  corporation  like  natural  person  when  absent  from  State,  iii.  97 
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"beyond  seas  "  —  the  meaning  of  the  term,  iii.  98. 
fraud,  when  the  statute  begins  to  run  on,  iii.  99. 
TTie  statute  affects  the  remedy  only,  and  not  the  debt,  iii.  99-101. 
effect  of  the  statute  upon  a  power  conferred  and  limited  by  statute,  iii 

100,  101. 
lieu,  not  destroyed  by,  iii.  99,  235. 

exposure  of  debt  to  operation  of,  by  a  withdrawal  of  set-off,  ii.  746. 
appropriation  of  payment  where  one  debt  is  barred  by,  ii.  630. 
by  a  State,  when  constitutional,  iii.  556. 
LIMITED  PARTNERSHIPS, 
how  constituted,  i.  214. 
liabilities  incurred  by,  i.  214,  215. 
LIQUIDATED  DAMAGES, 

{See  Damages.) 
LIS  PENDENS, 

when  a  good  cause  of  abatement,  ii.  725-728. 
lien  by,  iii.  282. 

{See  Lien.) 
LITIGATION, 

prevention  of,  a  valid  consideration,  i.  438—440. 

expenses  of,  when  recoverable  as  damages,  iii.  164,  165,  200,  212-214, 

220,  228,  n.  (u). 
expenses  of,  when  avoidable,  in  lien,  iii.  261. 
LOCATIO  OPERIS  FACIENDI,  ii.  130-156;  iii.  254-256. 

{See  Bailment.) 
LOCATIO  REI, 

{See  Bailment  and  Hirer  of  Chattels.) 
LOCI,  LEX,  567-613. 

{See  Place,  Law  of.) 
LOCUS  PCENITENTLE,  ii.  667,  n.  (c),  676,  u.  {p). 
LOCUS  SIGILLI, 

whether  sufficient  to  constitute  a  seal  determined  by  the  lex  fori,  ii.  588. 
LORD'S  DAY, 

laws  regulating  the  observance  of, 

{See  Illf.gal  Contracts.) 
LOSER   OF   BILLS   OR  NOTES, 

rights  of,  i.  292. 
LOSSES, 

of  partnership,  sharing  of,  i.  166. 
"LOST   OR   NOT   LOST,"  ii.  364. 
LOTTERY  TICKETS, 

to  be  stamped,  iii.  318. 

{See  Stamps.) 
LUNACY, 

of  principal  revokes  the  agent's  authority,  i.  71,  n.  (c). 
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of  partner  dissolves  the  partnership,  i.  198,  1  99. 
(SeeNoN  Compotes  Mentis.) 
LUNATICS, 

incapacity  of,  to  make  a  contract,  i.  383-388. 

(See  NoN  Compotes  Mentis.A 
liable  for  injury,  iii.  167. 
cannot  become  insolvents,  iii.  461. 


M. 
MAINTENANCE, 

contracts  resting  on,  void,  ii.  765. 
MAJORITY, 

power  of,  in  a  corporation,  i.  143. 

of  partners,  power  of,  i.  179,  192-194. 
MANDAMUS, 

new  action  of,  by  the  English  Procedure  Act,  iii.  419. 
MANDATUM, 

bailee's  liability  for,  ground  of,  i.  446;  ii.  96-102. 
measure  of,  ii.  103-107. 

distinction  between  mandatary's  liability  ex  contractu  and  ex  delicto,  h 
102,  103. 
MARINE  INSURANCE, 

I.  Contract  of  insurances,  ii.  350-360. 
1-  What  the  contract  is,  ii.  350,  351. 

definition  of,  ii.  350. 

need  not  be  in  writing,  ii.  350. 

unless  act  of  incorporation  so  requires,  ii.  350. 

agreement  to  insure,  ii.  350. 

by  letter,  ii.  350. 

offer  accepted  with  variance  in  terms,  ii.  351. 

waiver  by  issuing  policy,  ii.  351. 

2.  Of  the  policy,  ii.  351,  352. 

contract  binds  both  parties,  though  signed  but  by  one,  ii.  351. 
insured  need  not  put  property  at  risk,  ii.  351. 
paper  folded  up  with  policy,  ii.  352. 

wafered  to  policy,  ii  352. 
■words  written  on  face  or  margin,  ii.  352. 
separate  paper,  ii.  352. 
things  said  at  time  of  making,  ii.  352. 
alterations  in  policy,  ii.  353,  354. 
court  of  law  cannot  correct  mistakes,  ii.  354. 
equity  may  make  corrections,  ii.  354. 

3.  Of  insurance  through  an  agent,  ii.  352-354. 
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agent  must  have  power,  ii.  352. 
power  from  usage,  ii.  352. 
general  authority,  ii.  352. 
unknown  principal  liable  for  acts  of,  ii.  353. 
subsequent  ratification,  ii.  353. 
bringing  of  action  on  policy  by  principal,  ii.  353. 
action  in  agent's  name,  ii.  353. 
goods  in  trust  insured  in  name  of  bailee,  ii.  353. 
"for  account  of  whom  it  may  concern,"  ii.  353. 

4.  Of  the  transfer  of  the  policy,  or  of  the  property,  ii.  354-356. 
difference  between,  ii.  354. 

policies  not  negotiable,  ii.  354.' 

may  be  assigned,  ii.  354. 

assignment  vests  interest  in  assignee,  ii.  354. 

action  may  be  brought  in  name  of  assignor,  ii.  354. 

act  of  insured  renders  policy  void  after  assignment,  ii.  354. 

unless  new  contract  is  made  with  assignee,  ii.  355. 

sale  discharges  insui'ers,  ii.  355. 

where  sale  leaves  insurable  interest  in  vendor,  ii.  355. 

assignment  of  property  and  of  policy,  ii.  355,  note. 

clause  avoiding  policy  if  assigned  without  consent,  ii.  355. 

when  insured  is  decreed  bankrupt,  ii.  355. 

voluntary  assignment  in  trust  for  creditors,  ii.  355. 

death  not  alienation,  ii.  356. 

assignment  after  loss,  ii.  356. 

burden  of  proof  to  show  subsequent  alienation,  ii.  356. 

5.  Requirements  in  the  policy,  ii.  356,  357. 
change  of  masters,  notification  of,  ii.  356. 
effect  of  usage,  ii.  356. 

must  be  reasonable,  ii.  356. 

not  in  contradiction  to  policy,  ii.  357. 

policy  to  be  construed  accurately,  ii.  357. 

takes  effect  from  date,  ii.  357. 
presumption  of  delivery  at  date  may  be  rebutted,  ii.  357. 

6.  Premium,  ii.  357-360. 

paid  in  money  or  by  note,  ii.  357. 

not  earned  unless  risk  is  incurred,  ii.  357,  358. 

earned  if  not  incurred  for  short  time,  ii.  357. 

one  half  of  one  per  cent,  retained  if  premium  is  returned,  ii.  358. 

on  valued  policy  no  return  if  valuation  not  diminished  by  withdrawal  ot 

part,  ii.  358. 
on  entire  policy  not  returnable  if  risk  once  attached,  ii.  358. 
"  at  and  from,"  and  risk  attached  "  at,"  ii.  358. 
interest  in  property  at  any  time,  ii.  358. 
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risk  severable  on  severable  passages,  ii.  358. 

insurance  on  ships  and  cargo,  and  one  attaches,  il.  358,  359. 

part  of  goods  shipped,  ii.  369. 

pro  rata  return  of,  ii.  359. 

subject-matter  erroneously  described,  ii.  359,  note. 

premium  made  returnable  on  contingency,  ii.  359,  and  note. 

illegality  not  known  to  either  party,  ii  359 
known  to  both,  ii.  859. 

insurer  only,  ii.  359. 

made  through  fraud  of  insured,  ii.  360. 

policy  avoided  by  misrepresentation  or  concealment,  ii.  360. 
II.    Parties  to  the  contract,  ii.  360,  361.   ' 

any  one  competent  to  make  contract,  ii.  360. 
.  alien  enemy,  ii.  360. 

license,  ii.  360. 

aliens  not  enemies,  ii.  360. 

courts  bound  by  acts  of  government,  ii.  360. 

insured  becoming  alien  enemy  after  a  loss,  ii.  360,  note. 

"  for  whom  it  may  concern,"  ii.  361. 

insured  as  agent,  ii.  361. 

such  insurance  may  be  made  by  a  mutual  company,  ii.  361. 

"  for  whom  it  may  concern  at  time  of  loss,"  ii.  361. 

"for ,"ii.  361. 

HI.  Property  or  interest  insured,  ii.  361-364. 

ship,  cargo  and  freight,  ii.  361. 

provisions  for  use  of  crew,  ii.  361,  note. 

outfits  on  whaling  voyage,  ii.  361,  note. 

boats,  ii.  361,  note. 

meaning  of  freight,  361,  note. 

whether  shipper  of  goods,  paying  freight  in  advance,  can  insure  nsk  aa 
freight,  361,  note. 

profits,  362. 

property  should  be  distinctly  described,  ii.  362. 

mistake  in  description,  ii.  362. 

how  description  may  be  supplemented,  ii.  362. 

policy  in  alternative,  ii.  362. 

"  merchandise,"  ii.  363,  note. 

"  goods  and  merchandise,"  ii.  363,  note. 

"  cargo,"  ii.  363,  note. 

"live-stock,"  ii.  363,  note. 

amount  of  interest  need  not  be  stated,  ii.  363. 

goods  on  deck,  ii.  363. 

usage  to  carry  goods  on  deck,  ii.  363. 
IV.  Risks,  beginning  and  end  of,  ii.  364-368. 
VOL.  III.  44 
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termini  sliould  be  stated,  ii.  364. 

from to ,  ii.  364. 

lost  or  not  lost,  ii.  364. 

"  on,"  ii.  364. 

"from,"  ii.  364,  365. 

"  at  and  from,"  ii.  365. 

■whether  policy  "  at,"  attaches  until  vessel  has  been  at  the  place  twenfy- 

four  hours,  ii.  365. 
■what  places  are  included  in  a  certain  port,  ii.  365. 
"  from,  "  commences  -when  vessel  sails  ■with  intention  of  lea^ving,  ii.  865. 
goods  insured  "  at  and  from,"  ii.  366. 
to  a  port  of  discharge,  ii.  366. 
"  final  port,"  ii.  366. 
"at  sca,"ii.  366,  367. 
"on  her  passage,"  ii.  366. 
■when  in  port  by  restraint,  ii.  366. 
moored  t^wenty-four  hours  in  safety,  ii.  367. 
goods  landed  by  lighters,  ii.  367. 
•where  consignee  sends  his  own  lighter,  ii.  367. 
"  arrival,"  ii.  367,  note. 

voyage  broken  up  by  peril  not  insured  against,  ii.  367. 
insurers  liable  for  consequences  of  peril  after  insurance  ha^  ceased.  iL 
367. 
V.    Open  and  valued  policies,  ii.  3&8-270. 

1.  Open  policies,  ii.  368,  369. 
■wager  policies,  ii.  368. 

insured  must  have  interest,  ii.  368. 

may  be  legal  or  equitable,  ii.  368. 

definition  of,  ii.  368. 

shipments  to  be  indorsed  on  policy,  ii.  368. 

how  far  indorsements  may  alter  policy,  ii.  368,  note. 

running  policy,  ii.  368. 

■whether  insurers  must  indorse  all  shipments,  ii.  369. 

2.  Valued  policies,  ii.  369,  370. 
definition  of,  ii.  369. 
valuation  conclusive,  ii.  369. 
exaggeration  of  real  value,  ii.  369. 
valuation  to  cover  illegal  interest,  ii.  369. 

made  fraudulently,  ii.  369. 
excessive  over-valuation,  ii.  369. 

valuation  in  one  policy  does  not  apply  to  another,  ii.  370 
■where  insured  owns  a  part,  ii.  370. 
part  of  goods  put  on  board,  ii.  370. 
valuation  generally  considered  as  of  ■whole  subjectmatter,  ii.  870 
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premium  included  in  valuation,  ii.  370. 
profits  sometimes  included  in  valuation  of  goods,  ii.  370. 
valuation  of  freight,  ii.  370. 
part  only  at  risk,  ii.  370. 
profits  valued  and  goods  lost,  ii.  370. 
loss  of  goods  carries  loss  of  profits,  ii.  370. 
VI-   Doulile  insurance,  ii.  371,  372. 
definition  of,  ii.  371. 
clause  that  insurer  in  case  of  prior  insurance  shall  be  liable  only  for  part 

uninsured,  ii.  371. 
eimultaneous  policies,  ii.  371. 
■where  policies  bear  date  the  same  day,  ii.  371. 
meaning  of  "priority,"  ii.  371. 
■written  date  not  conclusive,  ii.  371. 
■where  first  policy  covers  ■whole  property  for  part  of  time  ■when  second 

policy  should  attach,  ii.  372. 
■where  many  policies  attach,  and  value  is  diminished,  ii.  372. 
pi'ovision  that  policy  shall  be  null  and  void  if  other  insurance  is  made, 

ii.  372. 
■where  such  insurance  is  void  from  any  cause,  ii.  372. 
not  double  insurance  unless  made  by  different  parties  on  different  inter- 
ests in  same  subject-matter,  ii.  372. 
■where  two  persons  are  jointly  insured,  and  one  makes  over-insurance, 

ii.  372. 
special  clauses  relative  to  subsequent  insurance,  ii.  372,  note. 
Vn.  Re-insurance,  ii.  373. 

insurer  liable  for  loss  may  reinsure,  ii.  373. 
■what  defence  maybe  made,  ii.  373. 
■what  damages  reinsured  may  recover,  ii.  373. 
ViU.  Risks  insured  against,  ii.  373-381. 
1    General  rules,  ii.  373-376. 
perils  insured  against,  ii.  374. 

insured  cannot  recover  for  his  oivn  wrong-doing,  ii.  374. 
■when  wrong-doing  is  by  agent  of  insured,  ii.  374. 
causa  proxima  nnn  rcmiita  spectalur,  ii.  374. 
■what  is  the  proximate  cause,  ii.  374,  note, 
insurers  not  liable  for  ordinary  risks,  ii.  375. 
leakage  or  breakage,  ii.  375. 
■wear  and  tear,  ii.  375. 
loss  by  inherent  tendencies,  ii.  375. 
hemp  rotting  and  setting  fire  to  ship,  ii.  375. 
loss  caused  by  violation  of  law,  ii.  375. 
■warranty  against  prohibited  trade,  ii.  375. 
violation  of  foreign  law  -without  knowledge,  ii.  376. 


692  INDEX. 

MARINE  INS  U K ANC  E  —  Continued. 
"all  other  perils,"  ii.  376. 

goods  damaged  by  sea-water,  and  vapor  injuring  others,  ii.  376. 
policy  containing  clause  exempting  from  loss,  ii.  376. 
vessel  stranded,  ii.  376. 

in  ordinary  course  of  navigation,  ii.  376. 
ship  not  heard  from  presumed  to  have  perished,  ii.  376. 

2.  Fire,  ii.  377. 

generally  mentioned,  ii.  377. 

otherwise  not  peril,  ii.  377. 

ships  burned  purposely  to  avoid  capture,  ii.  377. 

3.  Collision,  ii.  377. 

whether  insurers  liable  for  loss  beyond  that  done  to  vessel  insured,  ii.  377. 

4.  Theft  or  robbery,  ii.  377,  378. 
piracy  and  robbery,  ii.  377. 
larceny,  ii.  377. 

theft  without  violence,  ii.  378. 
assailing  thieves,  ii.  378,  and  note. 
6.  Barratry,  ii.  378,  379. 
definition  of,  ii.  378. 
what  is  not,  ii.  378,  379,  and  notes. 

when  done  by  master  in  other  capacity  than  master,  ii.  379. 
clause  that  insurers  do  not  insure  against  barratry  if  insured  is  owner  of 

ship,  ii.  379. 
loss  caused  by  misconduct  of  crew,  ii.  379. 

6.  Capture,  ii.  379,380. 

"  against  all  captures  at  sea,''  &c.,  ii.  379. 
"capture,"  how  distinguished  from  arrest,  ii.  379. 
"people,"  meaning  of,  ii.  380. 
legality  of  seizure,  how  determined,  ii.  380. 

7.  General  average,  ii.  380,  381. 

insurers  paying  loss  acquire  claim  of  owners,  ii.  380. 

insured  may  claim  whole  loss  from  insurers,  ii.  380. 

when  insurers  are  liable  for  a  general  average,  ii.  380. 

when  war  risks  are  excepted,  ii.  381. 

where  loss  by  sacrifice  exceeds  fifty  per  cent,  and  claim  reduces  loss 

below,  ii.  381. 
when  insured  has  other  goods  which  must  contribute,  ii.  381. 

8.  Salvage,  ii.  381. 

salvage  risks  covered  by  insurance,  ii.  381. 
IX.  Total  loss,  ii.  382-392. 
1.  Actual  total  loss,  ii.  382. 
what  is,  ii.  382. 
with  salvage,  ii.  382. 
definition  of  salvage,  ii.  382,  note. 
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2.  Constructive  total  loss  and  abandonment,  ii.  382-390. 
where  valuable  part  remains,  ii.  382. 
expediency  of  extending  right,  ii.  383,  note.  , 

loss  may  be  adjusted  as  partial,  ii.  383,  note, 
when  property  saved  belongs  to  insurers,  ii.  383. 
proviso  that  there  shall  be  no  abandonment,  ii  383. 
"  against  total  loss  only,"  ii.  383,  and  note. 
"  partial  loss  excepted,"  ii.  384,  note, 
when  right  of  abandonment  is  gone,  ii.  384'. 
sale  by  necessity,  ii.  384,  385. 
wrecked  ship  abandoned  and  sold,  ii.  384. 
"  a  mere  congeries  of  planks,"  ii.  384. 
when  abandonment  unnecessary,  ii.  384. 
ship*iiot  heard  from  for  a  long  time,  ii.  384 
question  of  eflfect  of  sale,  ii.  384,  385,  and  note, 
abandoned  proceeds  belong  to  insurers,  ii.  385. 
English  rule  as  to  abandonment,  ii.  385. 
fifty  per  cent.,  ii.  385. 
to  what  rule  applies,  ii.  385. 
sale  for  want  of  funds,  ii.  385,  386  and  note, 
when  vessel  has  arrived  at  port  of  destination,  ii.  386. 
"  one  third  off  new  for  old,"  ii.  386. 

whether  valuation  is  regarded  in  estimating  fifty  per  cent,  loss,  ii.  386. 
premium  not  included,  ii.  386. 

nor  wages  and  provisions  of  crew  while  making  repairs,  ii.  386. 
nor  fees  of  surveyors,  ii.  386. 

salvage  payment  and  general  average  charges  included,  ii.  386. 
otherwise  in  Massachusetts,  ii.  38G,  note, 
that  vessel  could  be  rendered  seaworthy  for  less  than  fifty  per  cent,  not 

enough,  ii.  387. 
insured  entitled  to  have  vessel  thoroughly  repaired,  ii.  387. 
if  ship  could  be  temporarily  repaired  at  one  port,  and  thoroughly  at 

another,  ii.  387. 
expense  of  going  from  one  port  to  another  for  repairs,  ii.  387. 

raising  submerged  vessel,  ii.  387. 
right  of  insurers  to  repair  and  return  vessel,  ii.  387. 

recover  expenses  not  chargeable  to  them,  ii.  387. 
repairs  before  abandonment,  ii.  387. 
cargo,  ii.  387. 

fifty  per  cent,  rule  applies  to  cargo,  ii.  387. 
ship  may  be  lost  and  not  the  cargo,  ii.  387,  388. 
if  part  of  goods  arrive  at  port  of  destination,  fifty  per  cent,  rule  does  not 

apply,  ii.  388. 
memorandum  articles,  ii.  388. 
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at  port  of  destination,  ii.  388. 
intermediate  port,  ii.  388. 

when  health  of  crew  prevents  forwarding,  ii.  388. 

release  from  capture  by  compromise  of  more  than  half  value,  i.  388,  389. 
freight,  ii.  389. 
when  ship  and  cargo  are  lost,  ii.  389. 

cargo  is  lost,  ii.  389. 
whether  constructive  total  loss  of  ship  is  loss  of  freight,  ii.  389. 
in  determining  whether  freight  is  lost,  ship  to  be  considered  as  aninsured, 

ii.  3«9. 
loss  of  over  fifty  per  cent,  at  port  of  departure  not  total  losi  af  freight 

ii.  389. 
goods  delivered  in  specie,  ii.  389. 

how  freight  passes  on  abandonment  of  ship,  ii.  390.  * 

abandonment  of  profits  and  commissions,  ii.  390. 
8.  How  and  when  abandonment  should  be  made,  ii.  390,  391. 
must  be  definite  and  unequivocal,  ii.  390. 

transfer  to  insurers  all  interest  in  subject-matter  insured,  ii.  390. 
cause  of  abandonment  should  be  stated,  ii.  390. 

peril  within  the  policy,  ii.  390. 
"  abandon  "  should  be  used,  ii.  390. 
need  not  be  in  writing,  ii.  390. 
when  demand  of  a  total  loss  is  abandonment,  ii.  390. 
when  abandonment  may  be  made,  ii.  ,390,  391. 
in  case  of  wreck  or  foundering,  or  capture,  ii.  391. 
should  be  made  as  soon  as  trustworthy  intelligence  is  received,  ii.  391. 
should  not  be  made  on  conjecture,  ii.  391. 
may  wait  reasonable  time  for  information,  ii.  391. 

4.  Acceptance  of  abandonment,  ii.  391,  392. 

acceptance  waives  objection  to  want  of  formality,  ii.  391. 

refusal  to  accept  or  silence  confers  no  rights  on  insured,  ii.  391,  392. 

exercise  of  power  over  property  equivalent  to  acceptance,  ii.  392. 

charges  or  liens  on  proceeds  of  property,  ii.  392. 

after  abandonment  property  at  risk  of  insurers,  ii.  392. 

5.  Revocation  of  abandonment,  ii.  392. 

rights  acquired  by  abandonment  may  be  waived,  ii.  392. 
abandonment  may  be  revoked  before  accepted,  ii.  392. 
interference  of  owner  with  property  after  abandonment,  ii.  392. 
X.  Partial  loss,  ii.  393-396. 
1.    What' constitutes  a  partial  loss,  ii.  393,  394. 
particular  average,  ii.  393. 
"  one  third  off,  new  for  old,"  ii.  393. 

whether  one  third  should  be  deducted  in  estimating  constructive  total 
loss,  ii.  894. 
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clause  that  loss  shall  be  made  up  as  a  partial  loss,  ii.  394 

2.  How  the  cost  of  repairs  is  estimated,  ii.  394-396. 
repairs  must  conform  to  original  character  of  ship,  ii.  394 
one  third  deducted  from  wages  of  labor,  ii.  394. 

expense  of  raising  funds,  ii.  394. 
dockage,  mooring  vessel,  &c  ii.  394,  395. 
whether  value  of  old  materials  should  be  deducted  from  whole  cost  of 

repair  before  one  third  is  deducted,  ii.  395. 
ship  valued  and  insurance  on  part  only,  ii.  395. 
"  one  third  off  new  for  old"  does  not  apply  to  loss  of  goods,  ii.  395. 
what  is  paid  in  case  of  loss  of  goods,  ii.  395. 
salvage  loss,  ii.  395. 

conduct  of  master  in  drying  cargo  or  selling  it,  ii.  395. 
when  insurer  liable  for  freight,  ii.  396. 

3.  Total  loss  following  a  partial  loss,  ii.  396. 
insurers  liable  for  more  than  total  loss,  ii.  396. 
expenses  incurred,  ii.  396. 

pau-tial  loss  merged  in  total,  ii.  396. 
XL   Express  warranties,  ii.  396-401. 
expressed  in  policy,  ii.  397. 
materiality  not  important,  ii.  397. 
nor  by  whom, broken,  ii.  397. 
strictly  complied  with,  ii.  397. 
positive  assertion,  ii.  397. 
calling  vessel  by  English  name,  ii.  397. 
that  insurers  are  not  to  be  liable  for  damage  to  sheathing,  not  warranty 

of  sheathing,  ii.  397. 
breach  at  commencement  of  risk  avoids,  ii.  397. 
lawful  when  made,  and  becoming  illegal,  ii.  397. 
to  what  they  usually  relate,  ii.  397. 
of  ownership,  ii.  398. 

neutrality,  ii.  398. 
whether  country  confining  trade  of  colonies  to  its  subjects  can  open  it  to 

a  neutral,  ii.  398. 
property  belligerent  by  war,  ii.  398. 

warranty  of  neutrality  broken  by  belligerent  owning  part  of  ship,  ii.  398. 
of  goods  extends  only  to  interest  of  insurers,  iL 
398. 
property  held  in  trust  for  belligerent,  ii.  398. 
goods  shipped  by  belligerent  to  neutral,  ii.  398. 
right  of  belligerent  to  stop  goods  in  transitu,  ii.  398. 
vessel  must  have  proper  documents  to  prove  neutrality,  ii.  399. 
leave  to  carry  false  papers,  ii.  399. 
neutral  interests  mixed  with  belligerent,  ii.  399. 
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resistance  to  search,  ii.  399. 
attempt  at  rescue,  ii.  399. 
receiving  belligerent  protection,  ii.  399. 

■when  act  rendered  necessary  by  illegal  conduct  of  captor,  ii.  399,  note, 
ship  may  carry  belligerent  goods,  ii.  399. 
neutral  goods  may  be  carried  on  belligerent,  ii.  399. 
blockade,  ii.  399. 

notice  to  government,  sufficient,  ii.  399. 

breach  without  actual  knowledge  does  not  discharge  insurers,  ii.  399. 
time  of  sailing,  ii.  400. 
when  a  ship  sails,  ii.  400. 

is  stopped  by  a  storm,  ii.  400 
to  sail  from  a  place,  ii.  400. 
"  to  depart,"  ii.  400. 
"  final  sailing,"  ii.  400. 
"  despatched  from,"  ii.  400. 
to  sail  with  convoy,  ii.  400. 
special  stipulations,  ii.  400,  401. 
XIL  Representations  and  concealments,  ii.  401-405. 
warranty  is  contained  in  policy,  ii.  401. 

representation  is  affirmation  or  denial  of  fact  aside  from  policy,  ii  401. 
may  be  oral,  ii.  401. 
if  false  it  discharges  insurers,  although  not  fraudulent  or  intentional,  iL 

401,  402. 
when  drawn  from  inference,  ii.  401. 
need  not  refer  to  matter  about  which  representation  was  necessary,  u. 

402. 
must  be  material,  ii.  402. 
in  reply  to  distinct  question,  ii.  402. 
insurance  to  decoy  other  insurers,  ii.  402. 
concealment,  ii.  402. 
forgetfulness,  ii.  402. 
wilful  ignorance,  ii.  403. 
statement  of  belief,  ii.  403. 

assertion  when  person  knew  nothing  about  it,  ii.  403. 
representation  true  when  made,  ii.  403. 

relating  to  future,  ii.  403,  and  note, 
bound  to  state  what  is  learned  from  rumor,  ii.  403. 
matters  of  common  notoriety,  ii.  403. 
what  insurer  was  expected  to  know,  ii.  404. 

is  provided  for  in  policy,  ii.  404. 
different  policies  connected,  and  misrepresentation  as  to  one,  ii.  40 1 
made  before  insurance  is  effected,  ii.  404. 
where  ignorance  is  caused  by  fraud  of  master,  ii.  404. 
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misrepresentations  or  concealments  of  agent,  ii.  404. 

how  far  company  bound  by  knowledge  of  member,  ii.  404. 

when  authority  for  statement  is  given,  ii.  405. 

matters  which  affect  materiality,  ii.  405. 

national  character,  ii.  405. 

interest  of  insured,  ii.  405. 

time  of  sailing,  ii.  405. 

general  rule,  ii.  405. 

how  representations  are  construed,  ii.  405. 

difference  between  warranty  and  representation,  ii.  405. 
Xni.  Implied  warranties,  ii.  406-415. 

1.  Seaworthiness,  ii.  408-410. 
meaning  of,  ii.  406. 

what  it  includes,  ii.  406. 

structure  and  fitting  of  ship,  ii.  406. 

spars,  sails,  rigging,  ii.  406. 

boats,  cables,  anchors,  ii.  406. 

food  and  water,  ii.  406. 

carrying  water  on  deck,  ii.  406,  note. 

medicine  chest,  ii.  406,  note. 

ballast,  ii.  406. 

pilotage,  ii.  406. 

stowage  of  cargo,  ii.  406. 

competent  officers  and  crew,  ii.  406. 

slight  deficiency,  ii.  407. 

for  time,  place,  and  voyage,  ii.  407. 

effect  of  usage,  ii.  407. 

as  applied  to  steamers,  ii.  407,  note. 

floating  docks,  ii.  407,  note, 
question  of  fact  for  jury,  ii.  408,  note, 
condition  precedent,  ii.  408. 

burden  on  insurers  to  prove  unseaworthiness,  ii.  408,  and  note, 
loss  without  exposure  to  peril,  ii.  408. 
burden,  in  case  vessel  is  not  heard  fi-om,  ii.  408. 
vessel  leaving  intermediate  port  in  unseaworthy  condition,  ii.  408 
duty  of  master  to  repair  unseaworthiness,  ii.  409. 
liability  suspended,  ii.  409. 
loss  not  attributable  to  unseaworthiness,  ii.  409. 
degree  of  seaworthiness  when  leaving  intermediate  ports,  ii.  410 
at  sea,  ii.  410. 

distant  port,  ii.  410. 
time  policies,  ii.  410. 

2.  Deviation,  ii.  410-413. 
insurers  discharged  by,  ii.  410. 
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whether  change  is  material  or  not,  ii.  411. 

discharges  insurers  for  subsequent  loss,  ii.  411. 

temporary  change  of  risk,  ii.  411. 

proper  course  of  voyage,  ii.  411. 

effect  of  usage,  ii.  411. 

discretion  of  master,  ii.  411,  and  note. 

before  voyage  begins,  ii.  412. 

delay  at  intermediate  port,  ii.  412. 

justified  by  necessity,  ii.  412. 

necessity  judged  by  circumstances  at  time,  ii.  412. 

under  compulsion,  ii.  412. 

to  avoid  peril,  ii.  412. 
save  life,  ii.  412. 

intention  to  deviate,  ii.  413. 

change  of  voyage  though  port  is  the  same,  ii.  413. 

clearance  for  different  port,  ii.  413. 

liberty  policies,  ii.  413. 

how  construed,  ii.  414. 

"  to  touch  and  stay,"  ii.  414,  note. 

to  make  intermediate  .voyages,  ii.  414. 

geographical  order,  ii.  414. 

policies  on  time  without  termini,  ii.  414. 

to  a  port  and  a  market,  ii.  415. 

insured  not  bound  to  take  advantage  of  liberty,  ii.  415. 

progress  to  ultimate  destination,  ii.  415. 

no  designation  of  ultimate  port,  ii.  415. 
XIV.  Adjustment,  ii.  415-417. 

not  always  required,  ii.  415. 

how  made,  ii.  416. 

binding  upon  all  parties,  ii.  416. 

if  made  fraudulently,  ii.  416. 

founded  upon  material  misrepresentation  or  concealment,  ii.  416. 
mistake,  ii.  416. 

mistake  of  law  and  of  fact,  ii.  416. 

"  after  proof  and  adjustment  of  the  loss,"  ii.  416. 

want  of,  no  defence  to  suit,  ii.  416. 

insured  may  waive  adjustment,  ii.  416. 

made  in  accordance  with  law  of  foreign  port,  ii.  416. 

payment  made  on  a  claim  for  total  loss  equivalent  to,  ii.  417. 

if  subject-matter  of  claim  is  not  included  in,  ii.  417. 
MARINERS, 

(See  Seamen.) 
MARRIAGE,  ii.  60-85. 

Contracts  to  marry,  ii.  60-71. 
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valid  in  law,  ii.  60. 

must  be  reciprocal,  ii.  61. 

by  deed,  ii.  61. 

of  infants,  i.  330,  451  ;  ii.  61. 

under  the  age  of  consent,  i.  330. 

proof  of,  ii.  62,63. 

■when  within  the  statute  of  frauds,  ii.  63,  64. 

without  specification  of  time,  when  to  be  performed,  ii.  64. 

on  condition,  ii.  64,  68. 

on  request,  ii.  64,  65. 

defences  to,  ii.  65-68. 

dan' ages  for  breach  of,  ii.  68-71. 

whether  seduction  may  enhance,  ii.  70. 
Promises  in  relation  to  settlements  or  advances,  ii  71  73 

consideration  of,  ii.  71,  72. 

within  the  statute  of  frauds,  ii.  72. 

contracts  in  fraud  of,  void,  ii.  72,  73. 
Contracts  in  restraint  of  marriage,  ii.  73,  74. 

marriage  brokage  contracts,  ii.  74. 
Contracts  of  marriage,  ii.  74-83. 

notice  of  revocation  of  the  wife's  previous  authority  as  agent,  i,  71,  lu 

effect  of,  on  the  rights  of  the  parties,  i.  339,  340. 
of  slaves,  illegal,  i.  414,  415. 
a  valuable  consideration,  i.  431. 
what  constitutes  marriage,  ii.  74-81. 
of  non  compotes  mentis,  void,  ii.  81. 
of  infants,  ii.  81,  and  n.  (i),  82. 
obtained  by  fraud,  void,  ii.  83. 
within  the  prohibited  degrees,  ii.  65,  82. 
governed  by  the  lex  loci  contractus,  ii.  83,  592-602. 
Dioorce,  ii.  83-85. 
for  what  causes  granted,  ii.  84. 
effect  of,  on  the  rights  of  parties  to,  ii.  84,  85. 
divorce  a  mensa  et  thoro,  ii.  85. 

(S«e  Place,  Law  or.) 
contracts  in  consideration  of,  how  construed  so  as  to  be  sustained,  ii.  5(  3, 

n.  (a), 
valid  where  contracted,  valid  everywhere,  ii.  592-597. 
foreign,  invalid  in  a  State  where  prohibited  as  incestuous,  ii.  595. 

effect  of,  in  a  State  where  within  the  prohibited  degrees,  ii.  596. 

effect  of,  when  contracted  abroad  to  evade  the  laws  of  the  State 
where  the  parties  are  domiciled,  ii.  593,  n.  (c),  597,  598. 
settlements,  construction  of,  ii.  503,  u.  (a) 
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validity  of,  determined  by  the  laws  of  the  State  where  made 

ii.  599. 
when  made  on  Sunday,  ii.  761,  n.  ((). 
when  capable  of  being  rescinded,  lii.  354,  n.  (Z). 
evidence  of  in  equity,  iii.  387,  ii.  (x). 

when  talsen  out  of  the  statute  of  frauds  by  part  perform- 
ance in  equity,  iii.  396. 
capacity  of  parties  to  contract,  how  affected  by  domicil,  ii.  593-602. 

of  wife  to  contract,  governed  by  the  lex  loci  contractus,  ii.  599. 
between  the  parents  of  a  child  after  its  birth,  effect  of,  ii.  600. 
place  of  domicil  not  determined  by,  ii.  600,  601. 
whether  a  sacrament  or  a  civil  contract,  ii.  602. 
dissolution  of,  how  affected  by  the  lex  loci,  ii.  603-606. 
appropriation  of  payments,  where  one  debt  was  contracted  by  the  wife 

before,  ii.  629. 
when  a  release,  ii.  503,  n.  (a),  715. 
when  celebrated  on  Sunday,  ii.  761. 

promises  to  marry,  or  in  consideration  of,  when  within  the  statute  of 
frauds,  iii.  29,  30. 

(See  Frauds,  Statute  of.) 
o?  feme  sole,  party  to  submission  to  arbitration,  revokes  submission,  ii. 

711. 
how  affected  by  the  Constitution  of  the  United  States,  iii.  545-547. 
promises  before  and  after,  specific  performance  of,  iii.  361,  362. 
letter  promising,  no  stamp,  iii.  298. 
MAERIAGE   SETTLEMENTS, 
of  an  infant,  i.  331,  332. 
consideration  of,  ii.  71,  72. 
within  the  statute  of  frauds,  ii.  72. 
contracts  in  fraud  of,  void,  ii.  72,  73. 

statutory  provisions  in  the  different  States  of  the  United  States,  relative 
to,  i.  870,  note. 
MARRIED  AVOMAN, 

agent  of  her  husband,  when,  i.  48,  345,  347,  367. 
domicil  of,  follows  her  husband's,  ii.  581,  600. 
capacity  of,  how  affected  by  the  lex  loci,  ii.  599. 
payment  to,  as  the  husband's  agent,  ii.  615. 
whether  can  become  an  insolvent,  iii.  462. 
of  bankrupt  or  insolvent,  rights  of, 

(See  Bankruptcy  and  iNSOLVENcy.) 
appropriation  of  payments,  when  one  debt  was  contracted  by,  before 

marriage,  ii.  629. 
widow's  claim  for  damages  for  detention  of  dower,  iii.  222,  223. 
contract  to  sell  land  of,  whether  enforced  in  equity,  iii.  409,  n.  (A. 
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enforcement  of  contract  with,  iii.  413. 

contract  of  husband  that  wife  shall  perform  certain  act,  whether  enforce- 
able in  equity,  iii.  413. 
MARRIED  WOMEN,   CONTRACTS  OF, 

Of  the  general  effect  of  marriage  on  the.  rights  of  the  parties,  i.  137,  339, 

340. 
Of  the  contracts  of,  made  before  marriage,  i.  341-345. 
may  be  appropriated  by  the  husband  to  his  benefit,  i.  341. 
how  he  may  reduce  her  choses  in  action  into  possession,  i.  341-. 
when  husband  and  wife  must  join  in  an  action,  i.  343. 
effect  of  husband's  insolvency  on  wife's  debt,  i.  344. 
liability  of  husband  for  wife's  debts,  i.  344. 
when  husband  is  an  infant,  i.  344. 
his  estate  not  liable  unless,  i.  344. 
but  her  liability  revives,  i.  344. 
his  liability  upon  her  death,  i.  344. 
how  wife  may  now  contract,  i.  370,  note, 
of  disability  of  wife  to  act,  i.  370,  note. 
Of  the  contract  of  a  married  woman  made  during  the  marriage,  i.  345-364. 
cannot  bind  herself  by  a  contract  during  coverture,  i.  345. 
how  far  liable  for  her  torts,  i.  345,  367. 

whether  her  contract  made  during  coverture  may  be  ratified  after  cover- 
ture has  terminated,  i.  435. 
her  husband  entitled  to  the  benefit  of  her  earnings,  and  gifts  to  her,  i 

345. 
gift  to  wife  by  husband,  i.  345. 

whether  he  may  adopt  her  executory  contracts,  i.  346. 
when  her  authority  to  act  for  him  may  be  implied,  i.  346,  347. 

must  be  express,  i.  348. 
when  she  binds  him  by  her  contracts  in  trade,  or  her  drawing  or  indorse- 
ments of  bills  and  notes,  i.  351,  352. 
husband  not  liable  on  contracts  where  she  is  dealt  with  on  her  own  ac- 
count, i.  348. 
his  liability  for  necessaries  furnished  to  her  during  cohabitation,  i.  347- 
350. 
during  separation,  i.  307,  352,  353. 
when  the  separation  is  occasioned  by  the  adultery  of  either, 

or  both,  i.  354. 
when  he  receives  her  back  after  her  adultery,  i.  355. 
when  she  leaves  him  without  just  cause,  i.  355,  356. 
after  she  offers  to  return,  i.  356. 
when  the  separation  is  voluntary,  i.  356-360. 
for  necessaries  furnished  to  a  woman  whom  he  has  held  out 
as  his  wife,  i.  48,  n.  («;),  71,  u.  (z),  354,  notes  (x),  (s),  363. 
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infant's  liability  for  necessaries  furnished  to  his  wife,  i.  296. 
effect  of  agreements  of  separation  between  husband  and  wife,  L  356-363. 
whether  the  husband  is  liable  for  professional  services  of  an  attorney  in 
prosecuting  legal  proceedings  against  him  on  account  of  his  wife,  i. 
362,  363. 
illegality  of  marriage,  whether  it  is  a  defence  to  a  suit  against  the  hus- 
band for  wife's  debts  incurred  before  marriage,  i.  364. 
when  she  is  considered  as  a  feme  sole  during  coverture,  i.  366,  367. 
when  a  woman's  disposition  of  her  property  before  marriage  is  void,  i 

370. 
how  made  when  protected,  i.  370. 
when  her  note  binds  her  separate  estate,  i.  365,  n.  (c). 
cannot  indorse  a  note,  i.  251. 

not  barred  of  dower  by  joining,  when  an  infant,  her  husband  in  a  con- 
veyance, i.  316. 
statutory  provisions  in  the  United  States  as  to  the  contracts,  rights,  and 

liabilities  of,  i.  370. 
separate  estate  and  settlements,  i.  368. 
MASTER, 

liabilities  of,  for  his  servants,  i.  101-109. 

{See  Servants  and  Service.) 
and  slave,  relation  of, 

(See  Slaves.) 
and  apprentice,  relation  of, 

(See  Apprentices.) 
of  a  vessel,  i.  77-79  ;  ii.  267,  332-336. 
power  to  sell,  ii.  276-278. 

(See  Shipmasters.) 
MASTERS   IN    CHANCERY, 

sales  by,  within  the  statute  of  frauds,  iii.  11,  n.  (s). 
MATURITY, 

of  negotiable  paper,  rights  of  holders  of,  before  and  after,  i.  254-259, 
260. 
MEMORANDUM   ARTICLES,  in  insurance,  ii.  388. 
MEDICINE   CHEST,  ii.  406,  note. 
MENTAL    SUFFERING, 

generally  disregarded  in  computing  damages,  iii.  167. 
MERCANTILE   INSTRUMENTS,  ii.  501,  n.  («) ;  iii.  317-323. 
MERCHANTS, 

accounts  between,  excepted  from  the  statute  of  limitations,  iii.  86-90. 

(See  Limitations,  Statute  op.) 
accounts  between,  annual  rests  allowed  in,  iii.  152,  u.  (/). 
MERGER, 

of  lien,  by  purchase  of  bailee,  iii.  245. 

none  if  bailor  Las  lost  his  power  to  sell,  iii.  245,  246,  and  n.  (m). 
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■when  recoverable  in  real  actions,  iii.  220,  221,  225. 
action  of  trespass  for,  iii.  220. 
MINISTERS, 

foreign,  domicil  of, 

(iSIse  Domicil.) 
MISCONSTRUCTION, 
by  the  court, 

{See  Court.) 
by  jury. 

{See  Jury. 
MISREPRE  SENT  ATIONS, 

{See  Fraud.) 
MISTAKE   OP  LAW, 

obligation  acknowledged  under,  not  binding,  i.  43  T. 
MISTAKES, 

■when  corrected  by  construction,  ii.  495,  496,  514,  515. 
of  arbitrator,  when  avoiding  an  award,  ii.  702-705. 

{See  Fraud.) 
in  statements  in  contracting  for  usurious  interest,  effect  of,  iii.  128-1  SO. 
of  fact  and  of  law,  in  equity,  iii.  397-399. 
alteration  to  correct,  iii.  297,  305,  306,  322. 
MIXED  ACTIONS, 

damages  in,  iii.  220. 
MIXTURE, 

of  goods,  iii.  198-200. 
MONEY, 

counterfeit,  the  manufacture  of,  for  use  in  a  foreign  country,  whether 

unlawful,  ii.  754. 
payment  of  into  court,  effect  of,  ii.  638,  n.  (s);  iii.  340. 
when  payable  in  instalments,  damages  for  breach  of  contract,  iiL  189 

{See  Instalments.) 
payment  of, 

(-See  Payment.) 
promise  to  pay  without  time,  is  promise  on  demand,  ii.  551,  552 ;  iii.  309. 
freight  of,  allowed  to  master  of  vessel  by  usage,  ii.  537,  n.  (/). 
investment  of,  when  compelled  in  equity,  iii.  374. 
MORTGAGE, 

of  chattels,  i.  569-572. 

at  common  law,  i.  569. 

by  statute,  i.  570. 

distinction  between  a  mortgage  and  a  pledge,  i.  569,  n.  (o) ; 

ii.  113-115;  iii.  272. 
possession  by  the  mortgagor,  effect  of,  i.  570. 
of  chattels  to  be  purchased,  i.  570,  571. 
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mortgagor's  right  of  possession,  how  acquired,  i.  671,  n.  (ol 
right  of  mortgagor  to  assign  his  right,  i.  227. 
to  be  stamped,  iii.  329. 
assignment  of  to  be  stamped,  iii.  330. 
the  rule  expressio  unius  est  exclusio  alterius,  applied  to,  ii.  515. 
when  usurious,  rights  of  parties  in,  iii.  121. 

{See  IXCUMBKANCES.) 
of  real  estate  to  be  stamped,  iii.  329. 

See  Stamps.) 
equities  of  redemption  pass  to  assignee  in  insolvency,  iii.  470,  476. 
power  of  assignee  over,  iii.  476. 
assignment  to  be  stamped,  iii.  330. 

where  record  is  required,  no  unrecorded  mortgage  available  by  mort- 
gagee or  his  assignee,  against  bona  fide  purchaser,  iii.  476. 
where  record  is  required,  assignee  takes  property  of  insolvent,  notwith- 
standing his  unrecorded  mortgage,  iii.  476. 
equitable,  of  the  English  law,  created  by  delivery  of  title  deed,  scarcely 

known  in  this  country,  iii.  280,  476. 
of  ships,  ii.  279,  280. 

{See  Trust  Mortgages,  Liens.) 
MOTHEK, 

not  liable  for  the  support  of  her  children  by  a  deceased  husband,  i.  307 
MUNICIPAL   CORPORATIONS, 

powers  and  franchises  of,  iii.  352-354. 
MUTUAL  CONTRACTS, 

the  rule,  verba  fortius  accipiuntur  contra  proferentem,  not  applicable  to, 

ii.  510. 
dependent  and  independent  covenants,  effect  of  each  respectiveljs,  ii. 

528,  675. 
whether  dependent  or  independent  determined  by  interest  of  the  parties, 

ii.  529. 
rules  for  determining  whether  covenants  are  dependent  or  independent, 
ii.  529,  n.  (r),  676. 


N. 
NECESSARIES, 

infant's  contracts  for,  binding,  i.  296. 

what  are,  i.  296-298,  313. 

whether  a  father  is  liable  for,  when  furnished  to  hia  child,  i.  298-307, 

310,311. 
whether  a  mother  is,  i.  308. 
contracts  of  infants  for,  inquirable  into,  i.  313. 
only  liable  for  their  fair  value,  i.  313. 
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husband's  liability  for,  furnished  to  their  children  by  the  wife  after  sepa- 
ration, i.  309. 
furnished  to  his  wife,  liability  of  husband  for,  i.  309,  347-364. 
furnished  to  a  woman  cohabited  with  as  wife,  i.  48,  n.  Qii),  353,  n.  (j), 

355,  n,  (jf),  3G3. 
furnished  to  a  lunatic,  his  liability  for,  i.  385. 
furnished  to  a  slave,  liability  of  the  master  for,  i.  409. 
NEGLIGENCE, 

of  a  servant,  master  liable  for  injury  done  to  third  persons  by,  i.  101-108. 
distinction  between  gross  negligence  and  malajides,  i.  255,  n.  (m)  ;  ii.  88. 
what  degree  of,  renders  a  depositary  liable,  ii.  103-107. 
a  borrower,  i.  85,  n.  (a)  ;  ii.  108. 
a  pledgee,  ii.  109. 
a  hirer,  ii.  121,  122. 
degrees  of,  i.  85,  n.  (a)  ;  ii.  87. 
presumption  of,  when  the  hirer  does  not  account  for  the  injury,  ii.  129. 

{See  Bailment.    Innkeeper.     Common  Carrier.) 
of  plaintiff,  effect  of  in  reducing  damages,  iii.  178,  u.  (s),  185,  n.  (z),  194. 
of  party,  causing  loss  of  remedy  at  law,  whether  remedied  by  decree  of 
specific  performance,  iii.  353,  n.  (k). 
NEGOTIABILITY 

{See  Indorsement.) 
NEGRO, 

presumed  to  be  a  slave,  i.  403. 
NEW  PARTIES, 

by  novation,  i.  217-222. 

(See  Novation.) 
-  by  assignment,  i.  223-233. 

{See  Assignment.) 
by  indorsement,  i.  238-292. 

{See  Indorsement.) 
NOMINAL  DAMAGES, 

when  recoverable,  iii.  176,  217-219. 

in  ejectment,  iii.  220. 
NOMINAL  PARTNERS, 

liability  of,  i.  171. 
NON  COMPOTES  MENTIS, 
cannot  marry,  ii.  81. 
cannot  contract,  i.  383. 
by  drunkenness,  i.  383,  u.  (J),  384. 
by  lunacy,  i.  385. 

appointment  of  guardians  of,  under  statute,  i.  386,  387. 
finding  of  lunacy  by  a  competent  court,  when  conclusive  proof  of,  i.  388. 
imbecility  of  intellect  in  a  party  to  a  contract,  i.  387. 
VOL.  Ill-  ■i^ 
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NONSUIT, 

award  of,  ii.  697. 
NOTES, 

(&e  Bills  of  Exchange.) 
NOTICE, 

by  an  unauthorized  agent,  when  it  may  be  ratified,  i.  49,  n.  (g). 

of  the  revocation  of  an  agent's  authority,  i.  69-72. 

to  an  agent  is  notice  to  his  principal,  i.  74. 

when  it  may  be  given,  so  as  to  affect  the  principal,  i.  74,  n.  {Jc), 

of  the  principal  is  notice  to  the  agent,  i.  77,  n.  (u). 

how  made,  so  as  to  affect  a  corporation,  i.  77. 

how  a  purchaser  from  a  partnership  is  affected  by,  i.  153. 

of  a  partner's  withdrawal  from  the  firm,  i.  168-171. 

to  the  other  partners  of  a  partner's  withdrawal,  i.  1 95,  n.  (f). 

to  one  partner  affects  the  firm,  i.  187. 

to  one  joint  purchaser,  not  notice  to  the  others,  i.  75,  n.  (m). 

to  a  debtor  of  the  assignment  of  the  debt,  effect  of,  i.  229,  230. 

of  non-payment  of  a  note  or  hill,  i.  277-286. 

waiver  of,  i.  27  7. 

excuses  for  neglect  of,  i.  278,  279. 

when,  where,  and  how  given,  i.  279-282. 

by  a  parent  of  the  emancipation  of  his  son,  i.  310. 

by  a  husband  of  the  revocation  of  his  wife's  implied  authority,  i.  349. 

of  a  wife's  adultery,  to  a  tradesman  supplying  her  with  necessaries,  not 
requisite,  i.  354,  n.  (s). 

of  a  wife's  separate  allowance,  i.  360,  361. 

of  the  acceptance  of  a  guaranty,  ii.  1 2. 

of  the  default  of  debtor  under  a  guaranty,  ii.  28. 

to  a  carrier  necessary  to  stoppage  in  transitu,   i.  49,  n.  (j),  596,  597. 

to  the  pledgor  of  the  sale  of  the  pledge,  ii.  113-121. 

to  a  common  carrier  of  the  delivery  of  goods,  ii.  179. 

by  a  common  carrier  of  the  arrival  of  goods,  ii.  186-188. 

by  raih-oad  companies,  ii.  189,  190. 

by  carriers  by  water,  ii.  190,  191,  194,  196. 

liability  of  common  carriers,  to  what  e.\tent  limited  by,  ii.  233-253. 

of  carrier,  to  be  construed  against  himself,  ii.  509. 

of  lien,  construed  against  party  giving,  ii.  509. 

of  suit,  how  given  to  absent  defendant,  ii.  588,  and  n.  (J). 

to  a  guarantor,  ii.  662. 

within  a  reasonable  time,  what  amounts  to,  ii.  662. 

when  necessary,  ii.  668,  669. 

by  whom  to  be  given,  how  determined,  ii.  671. 

constructive,  two  kinds,  ii.  C71. 

to  parties  to  an  award,  ii.  705,  706. 

of  set- off,  ii.  745. 
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effect  of  express,  on  general  lien,  iii.  240. 

with  terms  of  an  agreement,  to  be  stamped,  iii.  297. 
{See  Indouskment.) 
NOTICE  TO   QUIT, 

who  entitled  to,  i.  512-515 

sufBcienty  of,  i.  514. 

effect  of,  i.  514. 

by  an  unauthorized  agent,  when  it  may  be  ratified,  i.  49,  n.  (g). 

by  one  partner  a  valid  notice  for  the  firm,  i.  187. 

by  an  agent  of  an  agent,  must  be  recognized  by  the  principal,  i.  82, ' 
n.  (p). 
NOVATION, 

defined  and  illustrated,  i.  217,  218. 

what  is  necessary  to,  i.  218-221. 

old  debt  must  be  absolutely  discharged,  i.  221. 

whether  contracts  of,  are  within  the  statute  of  frauds,  i.  217,  n.  (6).  221. 

whether  an  accepted  order  for  less  than  the  entire  debt  is  a  discharge 
of  the  whole,  i.  221,  222. 

guaranty  of  debt  discharged  by,  ii.  18. 

satisfaction  by,  ii.  625,  626. 
NUDUM  PA  CTUM,  i.  427. 


O. 

OATH, 

required  of  party  proving  claim  in  insolvency,  iii.  517-519. 
OBITER  DICTUM, 

what  is  to  be  considered  as,  iii.  454,  n.  (y). 
OBLIGATION, 

condition  of,  how  construed,  ii.  510,  n.  (y). 

of  a  contract,  meaning  of  the  term  in  the  U.  S.  Constitution,  ii.  554-557 
(See  Constitution  of  the  United  States.     Remedy.) 
OBLIGOR, 

condition  in  a  bond  to  be  construed  in  favor  of,  ii.  510,  n.  (y). 
liability  of,  after  an  alteration  by  the  obhgee,  ii.  717,  n.  (n).  720,  n.  (r). 
(See  Bond.) 
OFFERS, 

{See  Assent.) 
OFFICERS, 

public,  power  of,  i.  58. 

specific  performance,  whether  decreed  against,  iii.  353,  n.  (A), 
OMISSION, 

in  written  agreement,  how  proved,  and  effect  of  upon  decree  for  specilio 
performance,  iii.  357,  n.  (m). 
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ORAL   CONTRACT, 

■when  made,  ii.  582. 
ORIGINAL  PROCESS, 

to  be  stamped,  iii.  334. 

{See  Stamps.) 
OUTLAWS,  i.  422,  423. 
OUTLAAVRY, 

consequences  of,  i.  422. 
OWNER, 

cannot  reclaim  property  from  one  who  buys  it  of  a  person  to  ■whom 
owner  voluntarily  transfers  it,  although  he  was  induced  to  do  so  by 
fraud,  i.  520. 


P. 

PAINTING, 

contract  for  painting  likeness  not  apportionable,  ii.  521,  n.  (g). 
PARENT, 

whether  liable  for  necessaries  furnished  to  his  child,  i.  298-307. 

liability  of,  when  the  child  has  sufficient  property  of  its  own,  i.  307. 

right  of,  to  the  custody  and  earnings  of  his  child,  i.  309. 

not  liable  for  torts  of  infant  child,  i.  312. 

whether  his  liability  ceases  on  his  relinquishing  all  claims  to  his  services, 

i.  310,  311. 
liability  of,  by  statute,  for  his  indigent  adult  children,  i.  311. 

(See  Infants.) 
domicil  of,  that  of  the  child,  ii.  582. 

intermarriage  of,  after  birth  of  a  child,  effect  of,  on  its  legitimacy  ii.  601. 
PAROL  AGREEMENT, 

for  accord,  evidence  of,  admissible  to  bar  suit  upon  written  contract, 

ii.  683. 
when  completed,  ii.  582. 

in  modification  of  written  agreement  and  entered  into  simultaneously,  in 
equity,  iii.  399,  n.  (e),  407,  ii.  (k). 
PAROL  CONTRACTS, 
what  are,  i.  7. 

consideration  of,  how  proved,  i.  428,  429. 
PAROL  EVIDENCE, 

not  admissible  to  qualify  a  general  release,  i.  186,  n.  (a). 

when  admissible  to  prove  or  vary  the  consideration  of  a  written  contract, 

i.  429,  430. 
not  admissible  to  vary  or  add  to  written  warranty,  i.  547,  n.  (t;),  591. 
in  lieu  of  unstamped  written  contract,  iii.  346,  347. 
{See  Evidence.) 
PARTIAL  LOSS, 

in  insurance,  ii.  393-396. 
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PARTIES, 

classification  of,  i.  9,  10. 
(&e  Contracts.    Joint  Parties.    Agents.    New  Parties.) 
to  a  written  contract,  incapacity  of,  provable  by  extrinsic  evidence, 

ii.  653. 
capacity  of,  presumed,  ii.  573. 
incapacity  of,  natural  and  artificial,  ii.  573. 

artificial,  whether  determined  by  the  lex  loci  domicilii,  or 

the  lex  loci  contractun,  ii.  573-578. 
to  contract  marriage,  how  afiected  by  domicil,  ii.  09  2-6  02. 
(&e  Place,  Law  of.) 
PARTNERS, 

liability  of  dormant,  on  written  contracts  of  copartners  not  signed  by 
them,  i.  55,  u.  (x). 
after   separate    unsatisfied   judgment   against    the 
ostensible  partner,  i.  1 2,  n.  (c). 
right  of  surviving,  to  sue  on  paper  of  the  firm,  i.  20,  n.  (c). 
when  should  sue  jointly,  i.  20-26,  n.  (c). 

(5ee  Joint  Parties,  passim.) 
contribution  between,  not  enforced,  i.  31,  n.  (c),  35,  n.  (m). 
power  of,  after  dissolution,  to  indorse  in  the  name  of  the  firm,  i.  48, 

liability  of,  for  the  frauds  of  each,  i.  73,  n.  (A). 

how  a  contract  under  seal,  made  by  one  partner,  may  be  authorized  or 

ratified,  i.  110,  n.  (b). 
one  partner  may  sign  the  firm  name  to  a  note   or  bill,  without  more, 

i.  112,  n.  (e). 
firm  cannot  sue  a  note  if  one  of  the  same  firm  is  a  defendant,  i.  253. 
infant,  in  a  firm,  his  liability  on  becoming  of  age,  i.  314,  and  n.  (_/). 

(See  Partnership.)  ' 
liability  of  a  common  carrier  for  those  associated  with  him  as  partners, 

ii.  212. 
payment  to  a  partner  binding  on  the  firm,  ii.  615. 

£ifter  dissolution,  ii.  615,  u.  (e). 
appropriation  of  payments  when  a  private  and  a  firm  debt  is  owed  by, 

ii.  632. 
acknowledgment  by  one,  after  dissolution  of  the  firm,  effect  of,  in  reviv- 
ing a  debt  barred  by  the  statute  of  limitations,  iii.  79-84. 
when  a  lender  becomes  a  partner,  so  that  the  loan  is  not  usurious,  iii.  142, 

143. 
agreements  respecting,  how  enforced  in  equity,  iii.  366-368. 
agreement  that  business  shall  be  carried  on  in  retiring  partner's  name, 

against  the  policy  of  the  law,  and  not  enforceable  in  equity,  iii.  417, 

whether  partner  rendering  extra  services  is  entitled  to  compensation 
therefor,  i.  202,  203 
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PARTNERS  —  Continued. 
insolvency  of, 

(See  Bankruptcy  and  Insolvency.) 
lieu  of,  on  the  joint  property  of  the  firm,  iii.  281. 
new  partner  does  not  succeed  to  lien  held  by  old  firm,  iii.  245. 
one  partner  may  pledge  joint  property  of  firm,  iii.  272,  and  xi.  (g). 
lien  n-iven  by  partner  not  limited  by  his  share  of  interest  in  the  firm,  ij^ 
272  and  n.  (g). 
PARTNERSHIP, 

What  constitutes  a  partnership,  i.  147, 148. 
general,  i.  147. 
special,  i.  147. 
■when  at  law,  i.  189. 
when  commenced,  i.  147,  and  n.  (c). 
persons  competent  to  enter  into,  i.  147. 
liability  of  persons  representing  infant  partners,  i.  147,  148. 
in  what  it  may  consist,  i.  148. 
0/the  real  estate  of  a  partnership,  i.  148-153. 
may  be  to  trade  in  land  or  cultivate  land,  i.  148,  149. 
rights  of  partners  and  partnership  creditors  in  respect  to,  i.  149, 150, 152, 

153. 
rights  of  personal  representatives  and  heirs,  i.  149,  150. 
of  widow  of  a  partner,  i.  151. 

of  purchasers  of  partnership  property,  i.  151,  153. 
Of  the  good  will,  i.  153,  154. 

whether  partnership  property,  i.  153. 
partner  restrained  from  injuring,  i.  154. 
distinction  between  commercial  and  professional,  i.  154. 
Of  the  delectus  personarum,  i.  154,  155. 
How  a  partnership  may  he  formed,  i.  155-163. 
how  formed  and  proved,  i.  155. 
must  be  for  lawful  purposes,  i.  156. 

assignment  to  trustees  for  creditors  does  not  make  them  partners,  i.  155. 
if  to  carry  on  business,  i.  155. 

contract  to  enter  into  and  renew,  how  determined  and  enforced,  i.  156. 
shares  in  the  profits,  i.  156,  160,  n.  (m). 
what  constitutes  a,  i.  148,  n.  Qr),  166,  n.  (z),  157,  162,  163. 

between  partners,  and  between  themselves  and  third 
persons,  i.  157. 
joint  purchase  with  purpose  of  separate  sale,  no  partnership,  i.  157. 
when  the  lender  of  money  is  a  partner,  i.  158. 
■when  a  clerk  or  agent  is,  i.  159-162. 

difl'erence  between  a  partnership  and  a  tenancy  in  common,  i.  162. 
how  far  agreements  inter  se  bind  those  with  knowledge,  i.  192 
Of  the  right  of  action  between  partners,  i.  1G3-166. 
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when  a  partner  may  sue  at  law,  and  when  he  must  resort  to  equity  i. 
163-165. 

one  firm  cannot  sue  another,  some  of  whose  members  are  the  same  per- 
sons, i.  165. 

partners  bound  to  perfect  good  faith  inter  se,  i.  166. 

liable  in  equity  for  breach  of  obligations,  i.  166. 
Of  the  sharing  of  losses,  i.  166. 

partners  may  make  any  agreement  as  to,  inter  se,  i.  166. 
Of  dormant  and  secret  partners,  i.  167,  168. 

definition  of,  i.  167. 

may  not  sue,  but  can  be  sued,  i.  168. 

liabilities  of,  i.  55,  n.  (x),  167. 
Of  retiring  partners,  i.  168-170. 

liability  of,  when  an  annuity  is  secured  to  them,  i.  168. 
until  notice,  i.  169. 

what  is  notice,  i.  169,  170. 

creditor  presumed  to  discharge  retiring  partner  if  he  takes  firm  paper 
after  the  retirement,  i.  1 70. 
Of  nominal  partners,  i.  171. 

liability  of,  i.  171. 

admissions  of,  when  conclusive,  j.  1 71. 
Whe7'e  a  Joint  liahility  is  incurred,  i.  172-174. 

for  the  stock  purchased  for  the  firm,  i.  172-174,  181,  188. 

when  the  purchasing  or  borrowing  partner  is  alone  liable,  i  172,  and 
n.  ()■),  173,  and  n.  (j),  181,  183. 
Of  the  authority  of  each  partner,  i.  174-192. 

how  derived,  i.  174,  191. 

how  measured,  i.  191,  192. 

admissions  of,  to  bind  the  firm  or  prove  its  existence,  i.  1 75. 

to  bind  the  firm  for  goods  purchased,  i.  176,  184. 

to  sell  or  assign  all  the  partnership  property,  i.  177,  178,  184. 

to  assign  his  own  interest  to  his  individual  creditors,  i.  178. 

to  bind  the  firm  by  a  deed,  i.  110,  n.  (6). 

revoked  by  dissent  of  his  copartners,  i.  180. 

to  borrow  money,  i.  181-183. 

to  sue  on  the  firm's  paper  after  retirement  of  a  copartner,  i.  20,  n.  (»). 

to  bind  the  firm  for  trust-money  applied  by  him  to  its  use,  i.  183. 

to  indorse  the  firm's  name  to  a  bill  of  exchange  after  dissolution,  i.  48, 
n.  (ft). 

to  purchase  and  dispose  of  partnership  property,  i.  1 79,  184. 

to  sign  the  firm's  name  without  more,  i.  112,  n.  (e). 

to  render  the  firm  liable  for  his  torts,  i.  185,  u.  (u),  186. 

to  bind  the  firm  by  a  guaranty  in  its  name,  i.  186 

not  to  bind  firm  by  deed  generally,  i.  188 
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how  knowledge  or  notice  of  prior  deed  affects  partners,  i.  187, 

of  consideration  of  note,  i.  188. 

to  give  a  notice  to  quit,  i.  514. 

to  release  the  debtors  of  the  firm,  i.  186. 

to  bind  the  firm  by  his  signature,  admissions,  and  notice  received,  i.  174, 

177,  187. 
partner,  when  one  will  be  allowed  compensation  for  services  to  the  firm, 

i.  203. 
■what  circumstances  sufficient  to  affect  a  person  with  the  liabilities  of  a 

partner,  i.  188-191. 
■whether  a  partnership  exists  is  a  question  of  law,  i.  175,  n.  (s),  189, 

n.  (r). 
where  partnership  is  indebted  to  a  member  of  the  firm,  i.  181. 
when  a  new  partner  is  liable  for  debts  of  the  old  firm,  i.  191. 
firm  not  bound  by  a,  submission  to  arbitration  by  a  partner  ■without 

special  authority,  i.  191. 
one  partner  cannot  bind  firm  or  transfer  its  property  for  his  own  debt, 
i.  184,  191,  n.  {x). 
Power  of  a  majority,  i.  192,  194. 

presumptions  of  law  when  partnership  carried  on  in  the  name  of  one 
partner,  i.  182. 
Of  dissolution,  i.  194-199. 
renders  partners  tenants  in  common,  i.  194. 
of  stipulations  concerning  retirement,  i.  194. 
■when  may  take  place  at  the  pleasure  of  each  partner,  i.  195. 
■whether  a  partnership  for  a  specified  time  is  dissoluble  at  the  pleasure 

of  each,  i.  195. 
■what  circumstances  ■will  justify  the  inference  of  an  agreement  to  forir 

such  a  partnership,  i.  15G,  196. 
dissolution  by  a  partner's  assignment  of  his  interest,  i.  154,  197. 
by  death,  i.  198. 
by  civil  incapacity,  i.  198, 
by  insanity,  i.  199. 

by  a  court  of  equity,  i.  195,  196,  202,  203. 
where  notice  of  requires  a  stamp,  iii.  297,  and  notes  (_;"),  (k). 
by  bankruptcy  and  insolvency,  i.  199,  200. 
by  war,  i.  200. 
continuance  of  the  firm  after  death  of  a  partner  by  express  agreement 

or  provision  in  his  will,  i.  200,  and  u.  (J), 
power  of  surviving  partners  upon,  i.  201. 
settlement  of  accounts  by  a  court  of  equity  upon,  i.  202. 
when  a  receiver  will  be  appointed,  i.  202. 
a  solvent  partner  may  adjust  debts,  i.  201. 

partnership  of  executors  carrying  on  business  in  pursuance  of  a  -will,  L 
200,  201. 
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when  creditor  of  the  firm  may  proceed  against  estate  of  deceased  par- 
ties, i.  202. 
Of  the  rights  of  creditors  in  respect  to  partnership  funds,  i.  204-209. 
how  partnership  funds  must  be  applied,  i.  204. 

how  they  may  be  reached  by  a  private  creditor  of  a  partner,  i.  205,  207 
the  rights  of  a  creditor  of  a  dormant  partner,  i.  206. 
the  attachable  interest  of  a  partner,  i.  204,  n.  (z),  205-209. 
whether  the  sheriff  can  take  possession  of  the  partnership  property  to 

satisfy  a  private  debt,  i.  205-209. 
respective  rights  of  the  joint  and  private  creditors  of  a  partner  in  respect 

to  his  private  property,  i.  211. 
lien  of  creditor  on  property  of,  iii.  281. 
(See  Lien.) 
partnership  creditors  have  no  preference  as  to  property  bona  fide  con- 
verted into  private  estate  during  partnership  or  upon  dissolution,  i. 
211,  212;  iii.  281. 
guaranty  of  the  debt  of,  how  discharged,  ii.  19,  20. 
Limited  partnerships,  i.  214-216. 
how  constituted,  i.  214. 
statute  provisions  relative  to,  i.  215. 
liabilities  of  special  partner,  i.  215. 

special  partner  selling  his  interest  to  general  partners,  i.  216. 
special  partner  being  general  partner  of  another  firm,  i.  216. 
of  acquets  or  gains  in  Louisiana,  i.  370,  note. 
Insolvency,  in  cases  of, 

(See  Bankruptcy  and  Insolvency.) 
relief  in  equity,  iii.  367. 
PART-OWNERS, 

joint  suits  by,  i.  20-26,  n.  (c). 

(^See  Joint  Partners,  passim.) 
of  vessels,  whether  they  can  all  sue  on  a  policy  of  insurance  effected  in 

the  name  of  one,  i.  55,  n.  (x). 
of  real  estate,  no  lien  for  excess  of  purchase-money,  iii.  281,  282,  and 

n-(a). 
have  lien  for  expenditures  for  improvements,  iii.  282,  and 
n.  (i). 
PART  PAYMENT, 

(See  Payment.) 
when  a  satisfaction  of  the  whole,  ii.  618-620,  686,  and  n.  ((). 
effect  of  suit  for,  ii.  620-635. 
required  by  the  statute  of  frauds,  iii.  51. 

effect  of,  in  reviving  debts  barred  by  the  statute  of  limitations,  iii.  73-79 
by  one  of  several  joint  debtors,  in  reviving  debts  barred  by  the 
statute  of  limitations,  iii.  79-86. 

(&(j  Limitations,  Statute  of.) 
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of  price,  does  not  divest  vendor's  lien,  iii.  257,  258. 
PART   PERFORMANCE, 

(See  Perfoemance.) 
■when  the  contract  is  severable,  ii.  520,  668. 
entire,  ii.  517-520,  659. 
a  defence  to  a  suit  by  the  party  performing  in  part,  ii.  741-745. 
the  unperformed  part  is  incidental  and  unimportant,  ii.  659. 
the  failure  to  complete  is  not  the  fault  of  thei  employee,  ii.  521,522. 
compensation  for,  may  be  set  off,  ii.  740. 
cases  taken  out  of  the  statute  of  frauds  by,  iii.  58-60. 
■what  constitutes,  iii.  59,  60. 

in  the  conveyance  of  real  estate,  damages,  iii.  226. 
in  equity,  iii.  390-395. 

(See  Specific  Performance.) 
PASSENGERS, 

payment  of  fare  by,  ii.  174. 

liability  of  common  carriers  for,  how  measured,  ii.  219,  223,  224. 

gratuitous  passengers,  ii.  220-224. 
the  baggage  of,  ii.  199,  253-256. 
baggage  of,  subject  to  lien,  iii.  249,  252. 
PATENT   RIGHT, 

passes  to  assignee  upon  insolvency  of  patentees,  iii.  479,  n.  (a). 
as-ignmeut  of,  to  be  stamped,  iii.  296. 
PAYMENT, 

of  negotiable  paper,  presentment  for,  i.  268-274. 
demand  of,  i.  274-276. 
notice  of  non-payment,  i.  277-286. 
protest  for  non-payment,  i.  286-288. 
of  another's  debt,  when  the  amount  may  be  recovered  of  the  debtor  hj 

the  party  paying,  i.  471,  474. 
of  rent,  place  of,  i.  503. 
liability  of  the  lessee  to  make,  i.  502,  504. 
of  fare  by  a  passenger,  ii.  174. 
Of  mnney,  ii.  G14-G35. 

Of  the  parly  to  whom  /mi/ment  should  be  made,  ii.  614-617. 
to  an  agent,  when  binding  on  the  principal,  ii.  614,  615,  616. 

in  money,  alone  binds  the  principal,  ii.  615. 
to  the  dchlor's  agent,  ii.  614. 
to  an  attorney,  ii.  614. 
to  the  agent  of  an  agent,  ii.  614,  615. 
to  the  creditor's  wife,  ii.  615.  , 
to  a  partner,  ii.  615. 

after  dissolution,  ii.  615,  n.  (e). 
to  a  sheriff  employed  to  serve  a  ■writ,  ii.  615,  n.  (d^. 
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to  an  auctioneer,  H.  615. 

to  one  of  joint  creditors,  ii.  615,  n.  (c),  616. 

to  one  apparently,  thougb  not  really,  intrusted  with  creditor's  business, 

ii.  615. 
to  one  of  joint  depositors  of  money,  ii.  616. 
trustees,  ii.  616. 
assignees,  ii.  616. 
several  executors,  ii.  616,  617. 
to  a  trustee  for  the  cestui  que  trust,  ii.  617. 
discharge  by  a  nominal  plaintiff',  ii.  617. 
discharge  by  one  of  several  plaintiffs,  ii.  617,  n.  (v). 
Of  part  payment,  ii.  618-620. 
part  payment,  in  general,  not  a  satisfaction  of  the  whole,  ii.  618,  619, 

686.     (See  501,  n.  («). 
when  part  payment  is  full  satisfaction,  ii.  619,  686,  n.  (/). 
suit  for  a  part  of  a  claim,  effect  of,  ii.  620,  635  ;   iii.  187,  188. 
{See  Part  Payment.) 
Of  payment  hy  letter —  at  whose  risk,  ii.  620,  621. 
direction  of  the  letter,  ii.  621,  n.  (e). 
Of  payment  in  bank-bills,  ii.  621-623. 

in  good  bank-bills,  good  if  not  objected  to,  ii.  621,  622. 

forged  bills,  or  bills  of  insolvent  banks,  whose  loss,  ii.  622,  623. 

party  receiving,  when  to  return  forged  bills,  or  bills  of  insolvent  banks, 

ii.  622,  623,  and  notes. 
in  forged  bills  of  a  bank,  to  its  own  officers,  ii.  622,  notes  (Ji),  (i). 
Of  payment  by  check,  effect  of,  ii.  623,  624. 
not  a  discharge  of  a  debt,  ii.  623. 
when  holder  must  present,  ii.  623. 

a  debtor,  drawing  a  check  upon  a  bank  where  he  has  no  funds,  commits 
a  fraud,  and  loses  his  right  to  presentation  and  demand,  ii.  623,  624. 
Of  payment  by  note,  ii.  624. 

giving  a  negotiable  promissory  note,  whether  equivalent  to,  u.  624,  684. 
Of  payment  by  deleyalion,  ii.  625,  626. 
made,  where  the  debtor  directs  a  person  indebted  to  him  to  appropriate 
the  debt  or  a  part  thereof  to  the  benefit  of  his  creditors  —  under  what 
circumstances  a  payment,  ii.  625,  626. 
Of  stakeholders  and  toagers,  ii.  626-629. 
rights  of  parties  to  the  deposit,  ii.  626-629. 

whether  situation  of  stakeholder  is  similar  to  that  of  arbitrator,  so  that 
either  party  can  withdraw  the  wager  before  decision,  ii.  627,  and  n.  (x). 
illegal  wagers,  ii.  627,  755,  756. 
■wagers  regarded  with  disfavor  by  the  courts,  and  made  illegal  by  stat£, 

8  &  9  Vict.  ii.  628. 
duty  of  auctioneer,  as  stakoholdfer,  ii.  628. 
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Of  approprialinn  of  paymenti,  ii.  629-636. 
right  of  debtor  to  make,  ii.  C29. 

creditor  to  make  wlien  tlie  debtor  makes  none,  ii.  629. 
to  appropriate  to  unstamped  note,  iii.  340,  349. 
how  restricted,  ii.  630,  631. 
how  made  by  the  law,  ii.  629. 
when  one  debt  is  due  upon  specialty,  the  other  not,  ii.  629. 

is  debt  of  husband,  the  other  of  wife,  duin  sola,  ii.  629,  630. 
effect  of,  when  made  by  the  creditor,  in  reviving  debts  barred  by  the 

statute  of  limitations,  ii.  630;  iii.  76. 
by  debtor,  when  implied,  ii.  630. 

duty  of  creditor,  where  the  debtor  oives  one  debt  in  his  own  right,  and 
another  as  executor,  ii.  631. 
when  one  debt  is  due  him  in  his  own  right,  and  another 

as  agent,  ii.  631,  n.  (.s). 
when  one  is  a  prior  legal  debt,  and  the  other  a  subse- 
quent ecjuitable  claim,  ii.  631. 
right  of,  accrues  only  where  the  debtor  has  had  an  opportunity  to  make 

the  appropriation,  ii.  631. 
how  made  by  the  law  when  the  securities  are  different,  ii.  631,  G32. 

the  sura  paid  will  precisely  satisfy  one  debt, 

ii.  632. 
one  liability  is  contingent,  ii.  632. 
where  one  debt  is  a  partnership  debt,  and  the  pay- 
ment is  made  with  partnership  funds,  ii.  632. 
when  the  payment  is  by  a  firm,  after  a  change  of 
members,  ii.  632,  633. 
there  is  a  continuous  account,  ii.  633. 
for  the  benefit  of  sureties,  ii.  633. 
involuntary,  as  upon  e.xecution,  or  dividend  in  insolvency,  must  be  pro- 

portionably  applied  to  each  of  a  creditor's  claims,  ii.  634,  and  n.  (K). 
method  of  casting  interest,  when  there  have  been  partial  pa}'ments  on 

bonds,  notes,  or  other  securities,  ii.  635. 
when  suit  may  be  brought  for  an  instalment  of  interest  without  suing  for 

the  principal,  ii.  620,  635. 
when  no  place  of  payment  is  mentioned,  debtor  must  seek  creditor,  ii. 

636,  n.  (?/i),  637,  and  n.  {u). 
of  money  into  court,  efl'ect  of,  ii.  638,  n.  (s)  \  iii.  340. 
effect  of,  in   reviving   debts  barred   by  the   statute  of  limitations,  iii. 

73-79. 
place  of,  governs  the  contract,  ii.  582-588. 

(5ee  Place,  Law  of.) 
VECULIUM, 

of  a  slave,  i.  413,  414. 
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money  paid  by  way  of,  for  non-payment  of  a  debt  when  due,  not  usu- 
rious, iii.  116. 
of  a  usurious  contract,  distinction  between  and  its  invalidity,  iii.  122-128. 
when  tho  sum  stated  in  a  contract  as  damages  for  its  breach  is  regarded 

as,  iii.  156-163. 
for  violation  of  stamp  law,  iii.  338. 

(See  Stamps.) 
PENCIL, 

signature  in,  iii.  8,  9. 
PENDENCY  OF  ANOTHER  SUIT, 

when  a  good  cause  of  abatement,  ii.  725,  726,  728,  n.  (Z). 

whether  in  action  against  two,  prior  action  against  one  is  good  cause  of 

abatement,  ii.  725,  u.  (/). 
in  a  qui  lam  action,  the  parties  need  not  be  the  same,  ii.  727,  728. 
in  a  foreign  tribunal,  when  a  good  cause  of  abatement,  ii.  726,  n.  (Ji). 
whether  the  courts  of  the  States  and  of  the  United  States  are  foreign, 

ii.  726,  n.  (A), 
prior  suit  must  be  entered  in  court  and  be  valid  and  effectual,  ii.  728, 

where  party  is  summoned  as  trustee  in  one  suit,  and  principal  defendant 
in  another,  first  is  no  bar  to  second,  ii.  728,  ii.  (J). 

suit  in  equity  no  bar  to  a  suit  at  law,  and  vice  versa,  ii.  728,  n.  (J). 

plea  of,  when  must  show  jurisdiction,  ii.  728,  n.  (ni). 
PENDENS,  LIS, 

when  a  good  cause  of  abatement,  ii.  725-728. 

lien  by,  iii.  282. 

(See  Liens.) 
PERFORMANCE, 

what  is  necessary  to,  ii.  636-675. 

must  be  by  party  bound  to  perform,  ii.  636. 

readiness  merely  is  not  sufficient,  ii.  636. 

when  no  place  of  payment  or  performance  is  mentioned,  duty  of  debtoi 
to  seek  creditor,  ii.  636,  n.  (to),  637,  n.  (n). 
Of  tender,  ii.  637-646. 

when  allowed,  ii.  637,  638. 

plea  of,  admits  the  contract,  ii.  638. 

effect  of,  ii.  638,  639. 

when  made  in  court,  effect  of,  ii.  638,  n.  (.s). 

stops  accruing  damages  and  interest,  and  giy«s  defendant  costs,  ii.  639. 

to  whom  and  by  whom  to  be  made,  ii.  639,  640,  648. 

ratification  of,  renders  good,  ii.  639. 

in  behalf  of  an  idiot  or  infant,  ii.  639. 

amount  to  be  tendered,  ii.  640-642. 

if  an  agent  at  his  own  risk  supplies  deficiency  in  tender,  ii.  639. 
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■when  to  be  made  at  common  law,  ii.  637,  n.  (n),  642. 

by  statute,  ii.  642. 
what  constitutes  a  tender,  ii.  64  2,  643. 
must  be  unconditional,  ii.  644. 
whether  a  receipt  may  be  required,  ii.  644,  645. 
cannot  be  in  bank-bills  if  objected  to,  ii.  621,  645. 
may  be  in  the  creditor's  own  overdue  notes,  ii.  642,  n.  (hj. 
effect  of,  defeated  by  a  subsequent  demand  and  refusal,  ii.  645. 

on  the  operation  of  the  statute  of  frauds,  iii.  34-39,  58-60. 
Of  the  tender  of  chattels,  ii.  646,  655. 
what  act  amounts  to,  ii.  646-649,  653. 
effect  of,  ii.  649. 
what  profert  necessary,  ii.  648. 
must  be  unconditional,  ii.  648. 
by  or  to  an  agent,  ii.  648. 
time  or  place  of,  ii.  649-651. 

if  the  time  fixed  fall  on  Sunday,  ii.  649,  n.  (c). 
time  or  place  of,  at  what  time  of  day,  ii.  649,  n.  (c). 

when  deliverer  must  seek  receiver,  he  need  not  follow 

out  of  the  State,  ii.  650. 
payee  not  bound  to  receive  property  before  day  of  pay- 
ment, ii.  651,  n.  (n). 
when  the  promisor  may  elect  to  tender  money  or  chattels,  ii.  651. 
of  a  part,  where  the  contract  is  entire,  ii.  652. 

demand  for  chattels  deliverable  on  demand  must  be  reasonable,  ii.  652. 
contract  to  deliver,  reasonably  construed,  ii.  652. 

at  a,  certain  time  and  place,  when  discharged  by 

tender,  ii.  653. 
when  the  property  passes  by  the  tender,  ii.  653-655. 
quality  of  articles  tendered,  ii.  655,  n.  (?/). 

must  conform  to  regulations  of  law  if  such 
exist,  ii.  655,  n.   (ij).     {^See  also,  501, 
n.  (0). 
other  defences  pro  tanto  in  the  nature  of  tender,  ii 
648,  649. 
Of  the  kind  of  performance,  ii.  656,  657. 
to  be  reasonable,  ii.  656. 
of  the  conveyance  of  real  estate,  ii.  656. 
when  the  exact  method  is  prescribed,  ii.  656. 
what  is  a  "  good  and  sufficient  deed,"  ii.  656. 
when  the  contract  is  in  the  alternative,  ii.  651,  657. 
if  one  branch  of  the  alternative  becomes  impossible,  ii.  657. 
agreement  optional  with  one  party,  binding  upon  the  other,  ii.  657 
Of  part  performance,  ii.  658-660. 
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effect  of,  when  the  contract  is  severable,  ii.  520,  658. 

for  labor,  ii.  523,  n.  (i),  659,  n.  (t). 
an  entirety,  ii.  517-519,  659,  660. 
part  unperformed  is  incidental  and  unimportant,  ii.  659.     i 
effect  of,  when  the  failure  to  complete,  not  the  fault  of  the  party  whose 

duty  it  is  to  perform,  ii.  521,  522. 
how  the  entirety  or  severalty  of  contracts  is  detennined,  ii.  517-521. 
when  cases  are  taken  out  of  the  statute  of  frauds  by  equity  on  account 
of,  iii.  58-60. 
{See.  Entirety  of   Contracts,  Apportionment  of  Contracts,  Con- 
struction, Part  Performance.) 
Of  the  time  of  performance,  ii.  660-667. 
reasonable  time  presumed  in  the  absence  of  stated  time,  ii.  660. 

extrinsic  evidence  inadmissible  to  rebut  presumption  of, 

ii.  660,  661. 
question  of  law,  ii.  661. 
how  determined,  ii.  662. 
for  notice  to  a  guarantor,  ii.  662. 
whether  the  day  when  the  contract  is  made  should  be  excluded  or  in- 
cluded in  the  computation,  ii.  503,  n.  (a),  662,  663. 
when  the  date  is  impossible,  or  not  named,  ii.  664. 
when  last  da}'  falls  on  Sunday,  ii.  665. 
when  Sunday  intervenes,  ii.  666. 

whether  a  party  can  be  sued  for  failure  to  perform  before  the  expira 
tion  of  the  time  of  performance,  who  has  in  the  mean  time  incapaci 
tated  himself,  ii.  666,  675,  676. 
Of  notice,  ii.  668,  671. 
necessity  of,  when  created  by  express  terms  of  the  contract,  ii.  668,  669 

the  law,  ii.  668,  669. 
by  whom  to  be  given,  how  determined,  ii.  671. 
Of  imjiossibititi/  of  performance,  i.  556,  557,  n.  («),  ii.  672,  673. 

in  equity,  iii.  403-422. 
performance  of  an  act,  made  impossible  by  act  of  God,  excused,  ii.  672. 
aliter,  when  it  may  be  substantially  carried  into 'effect,  ii.  673. 
performance  of  a*  act  otherwise  impossible,  when  excused,  ii.  673,  675. 
illegality  of  contract,  a  good  defence,  ii.  673. 
subsequent  act  of  legislature  rendering  act  unlawful,  good  defence,  ii. 

674. 
act  of  legislature  rendering  unlawful  act  lawful,  gives  no  validity  to 

agreement  previously  entered  into,  ii.  674. 
effect  of  law  in  suspending  an  agreement,  ii.  674. 
prevention  of  performance  by  foreign  law,  no  defence,  i.  566,  675. 
Of  defences  resting  upon  the  acts  or  omissions  of  the  plaintiff,  ii.  675-681. 
failure,  or  inability,  or  refusal  to  perform  a  condition  preceaent,  ii.  527, 
675-677,  679 
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declaration  of  intention  to  break  contract,  no  breach,  ii.  676. 
agreement,  when  dependent,  concurrent,  or  independent,  ii.  676,  677. 
rescission  of  contract,  by  mutual  consent,  ii.  677. 

when  in  the  power  of  one  party  on  account  of  the 

other's  default,  ii.  678. 
under  what  circumstances  allowed,  ii.  678-681. 
in  cases  of  fraud,  ii.  679,  n.  (a),  780-782. 
place  of,  governs  the  contract,  ii.  582-588. 
PERILS    OF   THE    SEA,  ii.  373-376. 
loss  by,  ii.  306-308. 

{See  Shipping.) 
PERSONAL   PROPERTY,   SALE    OF, 
Essentials  of,  i.  519-621. 
Absolute  sale  of  chattels,  i.  521-524. 
subject-matter  of,  i.  522. 

possibilities,  not  coupled  with  an  interest,  not  salable,  i.  523. 
Pi-ice,  and  agreement  of  parties,  i.  524,  525. 

consideration  of,  i.  451. 
The  effect  of  a  sale,  i.  525-529,  552,  553. 

the  property  passes  by,  i.  525,  526,  552,  553. 
not  until  the  thing  sold  is  identified,  i.  527,  552,  553. 
lion  of  vendor,  i.  528,  537,  595. 
Of  possession  and  delivery,  i.  529-536. 
sale  without  delivery  avoided  as  to  third  parties  by  fraud,  i  529,  530. 
constructive  delivery,  i.  530,  531,  552,  553. 
duty  of  vendor  and  vendee  until  delivery,  i.  532-534. 
time  and  place  of  delivery  by  vendor,  i.  532,  534. 
of  payment  by  vendee,  i.  535. 

in  specific  articles,  i.  536. 
Conditional  sales,  i.  537-540,  552-569. 
implied  condition  of  payment  of  price,  i.  537. 
express  conditions,  i.  537,  554,  566. 
contracts  of  sale  or  return,  i.  539. 
condition  of  sales  at  auction,  i.  539,  540. 
Of  bought  and  sold  notes,  i.  541-552. 

{See  Bought  and  Sold  Notes.) 
Of  sales  to  arrive,  i.  552-568. 

{See  Sales  to  Arrive.) 
Mortgages  of  chattels,  i.  569-572. 

at  common  law,  and  by  statute,  i.  569,  570. 

distinction  between  a  mortgage  and  a  pledge,  i.  569,  n.  (o)  ;  ii.  113-117; 

iii.  272. 
possession  by  the  mortgagor,  effect  of,  i.  571. 
mortgage  of  goods  to  be  purchased,  i.  570,  571. 
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mortgagor's  right  of  possession,  how  acquired,  i.  571,  n.  (u). 
to  be  stamped,  iii.  329. 

{See  Trust  Mortgages.) 
Warranty  of  chattels, 

(See  Warranty.) 
whether  the  presumption  that  grauts  carry  with  them  whatever  is  essen- 
tial to  their  use  and  enjoyment,  exists  more  strongly  in  respect  to 
real  than  to  personal  property,  ii.  533,  534,  535. 
■whether  purchaser  may  go  on  land  of  seller  for  purpose  of  taking  gooda 

bought,  ii.  534,  535. 
contracts  relative  thereto,  governed  by  lex  loci  contractus,  li.  571. 
whether  assignment  in  insolvency  transfer^  personal  property  in  a  foreign 
State   to   assignees,   as  against  foreign   attaching  creditors,  ii.  671, 

distribution  of, 

(See   DlSTRIRDTION.) 

prescription  of,  governed  by  the  lex  loci,  ii.  592. 
tender  of,  ii.  645-655. 

notes  payable  in,  damages  in  suits  on,  iii.  215,  216. 
specific  performance  of  contracts  relating  to, 

(See  Specific  Performance.) 
what  insolvency  transfers  to  a.ssignee,  iii.  478-495 
PERSONAL   REPRESENTATIVES, 

(See  Representatives.) 
PERSONAL  STATUTE, 

(See  Statute.) 
PHYSICIAN, 

master's  liability  for  attendance  of,  on  a  servant,  ii.  41,  42. 
compensation  of,  ii.  56. 
PILOTS,  ii.  348,  349. 
PIRACY,  ii.  377. 
PLACE, 

of  presentment  for  payment  of  a  note  or  bill,  i.  272,  274-277. 

when  payable  at  a  particular  pljice,  i.  272. 

of  payment  by  tenant,  i.  502. 

of  delivery  by  vendor,  i.  532,  534,  555,  558. 

of  payment  by  vendee,  i.  534. 

of  payment  in  specific  articles,  i.  536. 

of  delivery  by  and  to  a  common  carrier, 

(See  Delivery.) 
of  delivery  of  chattels,  ii.  648-65^^ 

(See  Pi.ace,^B^of) 
PLACE   OF  THE   CONTRACT, 

effect  of,  on  its  vaUdity,  ii.  582-588. 
VOL.    III.  46 
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circumstances  whicligive  rise  to,  ii.  567. 
General  principles,  ii.  568-572. 
laws  of  a  State,  have,  propria  vigore,  no  extra-territorial  force,  ii.  568 ; 
iii.  275. 
bind  all  persons  and  things  within  the  State,  ii.  568. 
bind  its  citizens  everywhere  by  such  obligations  as  home 

tribunals  can  enforce,  ii.  569. 
govern  the  construction  of  contracts  construed  within 
its  limits,  ii.  569. 
foreign  laws,  force  of,  by  international  comity,  ii.  569,  570. 
by  special  agreement  or  treaty,  ii.  569. 
by  constitutional  requirements,  as  in  the  United 
States,  ii.  569. 
contract,  validity  of,  determined  by  the  lex  loci  contractus,  ii.  571. 

construction  of,  determined,  in  case  of  movables,  by  the  lex 
loci  coAtractus,  ii.  571. 
determined,  in  case  of  immovables,  by  the  lex 

loci  rei  sitce,  ii.  571. 
whether  assignment  in  bankruptcy  transfers 
personal  property  in  foreign   State  to  as- 
signees, ii.  571,  u.  {g). 
Capacity  of  parties,  ii.  572-578. 
presumed,  ii.  573. 

incapacity,  natural  and  artificial,  ii.  573. 
incapacity,  artificial,  whether  determined  by  the  lex  loci  domicilii,  or  the 

lex  loci  contractus,  ii.  573-578. 
difEculty  of  the  subject,  ii.  576,  n.  (/). 

State  will  not  suifer  foreign  laws  to  operate  injuriously  upon  her  citi- 
zens, ii.  576,  n.  (J). 
Domicil,  ii.  578-582. 
nature  of,  ii.  578. 

evidence  of,  what  amounts  to,  ii.  578,  580,  n.  (a), 
change  of,  must  be  both  in  fact  and  in  intent,  ii.  579. 
how  proved,  ii.  579,  580. 

may  be  infei-red  against  cypress  declarations  of  party,  ii.  579. 
of  foreign  ministers,  soldiers,  and  seamen,  ii.  580,  notes  (y),  (a), 
of  party  ^yho  spends  portions  of  the  year  at  different  places,  ii.  580. 
of  wife,  follows  the  husband's,  ii.  581,  601. 

may  be  sepai-ate  for  the  purposes  of  divorce,  and  when  parties 
have  been  scpaiatud  by  judicial  decree,  ii.  601,  u.  Q). 
of  a  child,  follows  the  pai  eiJs'i^l.  b'i\,  5S2. 
of  a  ward,  follows  the  {;iiaruiai'i's,  ii.  582. 
Place  of  the  contract,  ii.  582-587. 

oral  contract,  completed,  when,  ii.  Mi. 
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■written,  when,  ii.  582. 
contract  by  letter,  when,  ii.  582. 

validity  and  construction,  generally  determined  by  the  place  of  perfonn- 
ance,  ii.  582-585. 
instance  of  promissory  note,  ii.  583,  584. 
how  affecting  the  usury  laws,  ii.  583,  584,  and  n.  (Ji)  ;  iii.  113. 
how  place  of  performance  determined,  ii.  586,  587. 
instance  of  promissory  note,  ii.  586,  587. 
contracts  relative  to  real  property  governed  by  the  lex  loci  rei  slice,  ii 

571,  584,  n.  (A);  iii.  455. 
the  lex  loci  rei  sites  may  be  resorted  to  for  the  purpose  of  determinin" 

what  is  real  property,  ii.  585,  n.  (Ji). 
debts  may  be  demanded  and  collected  everywhere,  unless  special  pro- 
vision to  the  contrary,  ii.  587. 
Of  the  law  of  the  forum  in  respect  to  process  and  remedy,  ii.  588-592. 
foreigners  may  avail  themselves  of  courts  in  like  manner  as  citizens,  iL 

588. 
property  of  foreigners,  how  affected  by  the  lex  loci,  ii.  588. 
remedies,  governed  by  the  lex  fori,  ii.  588. 

whether  instrument  is  a  specialty,  determined  by  the  lex  fori,  ii.  588. 
whether  right  of  arrest  is  governed  by  the  lex  loci  contractus  or  the  lex 

fori,  ii.  589,  590. 
effect  of,  on  the  limitation  of  actions,  ii.  590. 
effect  of,  on  presumption  in  the  use  of  personal  property,  ii.  592. 
the  demand  of  bills  and  notes  and  notice  thereof,  how  affected  by,  i.  276, 
277. 
Of  foreign  marriages,  ii.  592,  602. 
a  marriage,  valid  where  contracted,  valid  everywhere,  ii.  82,  592-594. 

when  voidable  in  a  State  where  prohibited  as  incestuous,  ii. 

595,  596,  n.  {y). 
effect  of  incestuous  marriage,  when  not  avoided,  upon  the 

legitimacy  of  children,  ii.  596,  n.  (y). 
effect  of,  in  a  State  where  it  is  within  the  prohibited  de- 
grees, ii.  595-597. 
effect  of,  when   contracted  in  a  foreign  State  in  order  to 
evade  the  laws  of  a  State  where  the  parties  are  domiciled 
ii.  593,  n.  {v),  597,  598. 
between  foreigners  temporarily  resident,  not  affected  bylaw 
of  place  prescribing  particular  form,  ii.  699,  n.  (/). 
polygamy,  valid  where  entered  into,  to  what  extent  void  elsewhere,  u. 
593,  n.  («),  597. 
effect  of,  upon  the  legitimacy  of  children,  ii.  593,  n.  (y),  597, 
n.  {z). 
marriage  void  where  contracted,  void  everywhere,  ii.  598. 
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exception  to  this  rule,  ii.  598. 
marriage  settlements,  validity  of,  determined  by  the  law  of  th«  place 

•where  made,  ii.  599. 
exception  to  this  rule,  ii.  599. 
capacity  of  wife  to  contract,  governed  by  the  lex  loci  contractus,  ii. 

599. 
effect  of  intermarriage  of  parents  after  the  birth  of  a  child  on  its  legiti- 
macy, and  their  subsequent  removal  to  another  State,  ii.  600. 
domicil  of  parties  not  dependent  on  the  place  of  their  marriage,  ii.  600, 

601. 
wife's  domicil  conforms  to  that  of  husband,  ii.  581,  601. 

ground  upon  which  this  rule  is  based,  ii.  601,  n.  (J). 
exception  to  the  rule ;   for  the  purposes  of  divorce,  wife 

may  have  separate  domicil,  ii.  601,  u.  (/)• 
so  if  the  parties  have  been  separated  by  a  decree  of  court,  ii. 
601,  n.  (0- 
Of  foreign  dioorces,  ii.  602-G06. 
marriage,  whether  a  sacrament  or  a  civil  contract,  ii.  602. 
divorce  granted  in  the  State  of  the  actual  domicil  of  the  parties,  if  also 

the  place  of  marriage,  valid  everywhere,  ii.  G03-606. 
whether  the  divorce  obtained  in  another  State  than  that  where  the  mar- 
riage was  contracted  will  be  acknowledged  in  the  State  where  it  was 
contracted,  ii.  603-C06. 
immaterial  where   or  under  what  system  of  divorce  laws  the  offence, 
which  is  the  ground  of  divorce,  was  committed,  or  where  the  parties 
lived  when  it  was  committed,  ii.  605,  n.  (o). 
the  provision  of  the  United  States  constitution  which  prohibits  the  States 
from  passing  laws  impairing  the  obligation  of  contracts,  how  affecting 
divorce,  ii.  605,  u.  (o). 
Foreign  judgments,  ii.  606-613;  iii.  275. 
when  a  bar,  ii.  607,  608. 
when  prima  facie  evidence  only,  ii.  608. 
effect  of  foreign  attachment  on  a  foreign  suit  pending,  ii.  607,  608. 

judgments  procured  in  another  State  of  the  Union,  ii.  609,  n. 

to  be  final,  must  be  rendered  by  a  court  of  competent  jurisdiction,  ii. 
609-612. 
the  defendant  must  have  notice,  ii.  612. 
summons  equivalent  to  personal  notice  in  other  States,  if  so,  in  State 

where  it  is  issued,  ii.  612. 
party  who  has  recovered  judgment  abroad,  may  elect  to  sue  upon  the 

judgment,  or  upon  the  original  cause  of  action,  ii.  612. 
whether  the  States  of  the  Union  are  foreign  as  to  judgments  rendered  in 
any  one,  ii.  608,  n.  (x),  611,  n.  {y),  612,  613. 
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provisions  of  tho  constitution  and  of  the  laws  of  congress  relative  to  the 

effect  oi' the  judgments  of  one  State  in  another,  ii.  612,  613. 
proceedings  of  a  court  without  a  clerk  cannot  be  authenticated,  as  act  of 
congress  requires,  in  order  to  receive  "  full  faith  and  credit "  in  other 
States,  ii.  613. 
operation  of  the  law  of  place  upon  bankruptcy  and  insolvency, 
(See  Bankuuptcy  and  Insolvency.) 
PLAINTIFF, 

effect  of  negligence  or  default  of,  in  reducing  or  preventing  damages,  iil. 

178,  n.  (,<(),  185,  n.  (z),  194. 
discharge  by  nominal,  ii.  617. 

one  of  several,  ii.  617,  and  n.  ((). 
PLEADING, 

what  sufficient,  of  the  statute  of  frauds  in  equity,  iii.  389. 
under  the  stamp  law,  iii.  340. 
PLEDGE, 

when  an  agent  has  power  to  make  a,  i.  68,  n.  (K)  ;  iii.  272,  273. 

when  a  factor,  i.  93 ;  iii.  242,  261. 

is  a  lien  by  contract,  iii.  271. 

pledgee's  liability,  measure  of,  ii.  110  ;  iii.  272,  274. 

property  in  the  pledge,  ii.  110;  iii.  272,  274. 

useof,  ii.  Ill;  iii.  237. 

liability  to  account  for  the  profits  of,  ii.   Ill;  iii.  272,  and 

note  (e). 
liability  for  the  theft  of,  i.  594. 
difference  between  a  pledge  and  a  mortgage,  i.  569  ;  ii.  113-117 ;  iii.  272. 
of  a  bill  of  lading,  effect  of,  on  the  consignor's  right  of  stoppage  in  tranr 

situ,  i.  605. 
of  stocks,  ii.  113-117. 

of  rights  of  pledgee,  ii.  110,  120;  iii.  272,  274. 
of  negotiable  paper,  ii.  118;  iii.  273. 
sale  of,  ii.  120;  iii.  272. 

whether  an  implied  warranty  in  a  sale  of,  i.  573,  574,  n.  (rf). 
termination  of,  ii.  121 ;  iii.  274. 

(See  Lien.) 
POLICE  REGULATIONS, 

of  a  State  when  consistent  with  the  clause  of  the  United  States'  Consti- 
tution, relative  to  the  obligation  of  contracts,  iii.  656,  567. 
POLYGAMY, 

(See  Place,  Law  of.) 
validity  of,  and  effect  upon  the  legitimacy  of  children,  ii.  593,  n.  («),  597, 
n   (z). 
PONE, 

at  common  law,  iii.  423. 
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POSSESSION, 

generally  essential  to  lien,  iii.   234,  242,  244. 
{See  Lien.) 
POSTMASTERS, 

liability  of,  ii.  144. 
POST  OBir  BONDS, 

when  valid,  iii.  141. 
POST-STAMPING, 

■when  allowed,  effect  is  retroactive,  iii.  287. 

what  documents  it  applies  to,  iii.  293. 

(See  Stamps.) 
POWER   OF   ATTORNEY, 

how  made  and  executed,  i.  110,  111. 

commonly  gives  power  of  substitution,  i.  M. 

must  be  stamped,  iii.  333. 

(See  Stamps.) 
PRACTICE, 

under  the  stamp  law,  iii.  340-343. 

(See  Stamps.) 
PRJSCIPE, 

at  common  law,  iii.  423. 
PREFERRED   DEBTS, 

(See  Bankruptct  and  Insolvency.) 
PREMIUM, 

in  insurance,  ii.  357-360,  486-488. 
PRESCRIPTION, 

effect  of  the  lex  fori  upon,  ii.  590,  591. 

in  the  use  of  personal  property,  governed  by  the  lex  fori,  ii.  692 
PRESENTMENT, 

of  negotiable  paper  for  acceptance,  i.  266. 

for  payment,  i.  257,  272. 
PRESUMPTION, 

of  consideration  in  negotiable  paper,  i.  242,  249. 
how  rebutted,  i.  242,  249,  230. 

of  indorsement  of  negotiable  paper  before  maturity,  i.  255,  n.  (o). 

of  hirer's  negligence,  when  authorized  by  his  conduct,  ii.  125. 

of  the  negligence  of  the  common  carrier,  in  case  of  injury  to  a  passen- 
ger, ii.  222-225. 

that  vendor's  lien  exists,  iii.  277. 

of  stamp  on  absent  document,  iii.  341. 

whether  the  basis  of  the  statute  of  limitations,  iii.  63-66. 
PRESUMPTIONS   OF   LAW,  ii.  530-535. 

(See  Construction,  &c.) 
PRETIUM  AFFECriONIS, 

addition  to  value  of  property  on  account  of,  iii.  197. 
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influence  of  upon  decree  for  specific  performance,  iii.  374. 
PKICE, 

lien  of  vendor  for,  i.  527,  528  ;  iii.  257. 
time  and  place  of  payment  of,  i.  532,  535. 

apportionment  of,  how  affecting  the  entirety  of  a  contract,  ii.  517-519. 
when  required  to  be  stated  by  the  statute  of  frauds,  iii.  13,  n.  (u),  14. 
PRINCIPAL, 

how  the  liability  of,  for  the  acts  of  a  general  and  special  agent,  is  meas- 
ured, i.  39-47. 
liable  for  omission  or  neglect  of  agent,  i.  43,  n.  (/). 
distinction  between  authority  and  appearance  of  authority,  i.  44. 
bound  by  authority  which  he  really  gives,  or  which  he  appears  to  ^ve, 

i.  44. 
but  not  by  appearance  of  authority  which  agent  eissumes,  i.  44. 
how  authority  may  be  derived  from,  i.  47-49. 
rights  and  liabilities  of,  on  account  of  his  ratification  of  unauthorized 

acts,  i.  49-53,  80,  83. 
how  authority  derived  from,  to  sign  a  written  instrument,  must  be  exe- 
cuted, i.  57. 
liability  of,  for  the  sales,  pledges,  warranties,  and  representations,  and 

misconduct  of  his  agent,  i.  57-61,  73. 
right  of,  to  sue  on  the  contracts  of  his  agent,  i.  62,  549. 
may  revoke  at  pleasure  the  authority  of  the  agent,  unless  coupled  with 

an  interest,  i.  69-73. 
death,  insanity,  or  bankruptcy  of,  revokes  the  authority  of  the  agent,  L 

71,  and  n.  (c). 
how  affected  by  notice  to  his  agent,  i.  74,  75. 
or  by  misconduct  of,  i.  73,  74. 

rights  of,  not  determinable  in  an  action  against  his  agent,  i.  79,  80. 
as  regards  his  agent,  i.  80-90. 
to  a  strict  conformity  to  his  instructions,  i.  80. 
to  reject  unauthorized  acts,  i.  81,  82,  543. 
to  authorize  the  appointment  of  sub-agents,  i.  82,  83. 
to  the  care,  diligence,  and  skill  of  his  agent,  i.  84. 
to  indemnity  for  his  misconduct,  i.  85,  86. 
to  reject  the  agent's  sales  to  himself  and  purchases  of  himself, 

for  the  principal,  i.  86,  87. 
to  an  account,  i.  88. 
to  his  property  when  mixed  by  the  agent  with  his  own,  L 

89. 
to  interest  on  balances  in  the  agent's  hands,  i.  89. 
when  his  agent  is  a  factor  or  broker,  i.  91-100. 
{See  Agents.    Attorneys.    Bought  and  Sold  Xotes.    Factors  and 
Brokers.     Lien.     Servants.) 
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construction   of  instruments   partly  -written,  partly  printed,   when   the 
written  and  printed  parts  conflict,  ii.  515,  516. 
PRINTED  SIGNATURE, 

whether  complying  with  statute  of  frauds,  i.  543,  544,  n.  (e)  ;  iii.  8,  9. 
PRIVILEGES, 

(See  Exclusive  Pkivileges.) 
PRIVILEGED  DEBTS, 

(See  Bankruptcy  and  Insolyency.) 
PROBATE  AND  ADMINISTRATION, 
ad  valorem  stamp  required  on,  iii.  336. 
insufficient  stamp  vitiates  process,  iii.  336. 
amount  of  stamp  not  evidence  of  amount  of  assets,  iii.  337. 
by  plea  ne  ungues  administi-ator  puts  in  issue  the  vahdity  of  the  stamp, 
iii.  340. 

(See  Executors  and  Administrators.     Stamps.) 
PROFERT, 

when  seal  of  instrument  is  torn  off,  ii.  721. 
PROFESSIONAL  SERVICES, 
of  an  attorney, 

(See  Attorney.) 
PROFITS, 

partnership  in,  i.  148. 

when  sharing  in,  constitutes  a  partner,  i.  155-162. 
whether  recoverable  as  damages,  iii.  182-185. 
mesne,  when  recoverable  in  real  actions,  iii.  220,  221,  225. 
PROMISE, 

use  of  the  term,  i.  6. 

to  pay  money,  no  time  being  expressed,  is  promise  on  demand,  ii.  309, 

551. 
aliter,  if  to  do  other  act,  ii.  552,  n  (e). 

new,  acceptance  of,  when  equivalent  to  accord  and  satisfaction,  ii.  681, 
682. 
revival  of  original  cause  of  action  after,  ii.  681,  682, 
683. 
effect  of  accepting  negotiable  paper  as,  ii.  684. 
what  sufficient  to  revive  a  debt  barred  by  the  statute  of  limitations, 

ii.  236  ;  iii.  63,  n.  (/),  65,  n.  0'),  67-73. 
by  one  of  several  joint  debtors,  effect  of,  in  reviving  debts  barred  by 
the  statute  of  limitations,  iii.  79-86. 
of  executors  and  administrators,  when  within  statute  of  frauds,  iii.  3,  19. 
(See  ii.  499,  ii.  (q).) 
PROMISE  FOR  A  PROMISE, 

a  valid  consideration,  i.  448-451. 
PROMISSORY  NOTE, 

(See  Bills  and  Notes.    Indorsement.) 
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PROPERTY, 

by  what  tenure  holden,  iii.  537. 
PROPRIETARY  STAMPS, 

allowed  for  certain  articles  of  trade,  iii.  291. 

how  cancelled,  iii.  29. 

(See  Stamps.) 
PROTEST, 

for  non-acceptance  or  non-payment  of  bills,  i.  286,  287. 
(See  Ikdoksement.) 
PROVISION, 

amounting  to  condition,  ii.  526. 
PROVISIONS, 

(See  Shipping,  ii.  341,  342.) 
PROVISO, 

when  equivalent  to  covenant,  ii.  511,  and  n.  (/). 
PUBLIC  ENEMIES, 

common  carrier  excused  for  losses  by,  ii.  162. 

blockade  by,  no  excuse  for  breach  of  contract,  i.  566,  n   (h). 
PUBLIC  OFFICERS, 

liability  of,  on  their  contracts  for  the  public,  i.  123-126. 

specific  performance,  whether  decreed  against,  iii.  853,  n.  (h). 
PUFFER, 

(See  By-BiDDER.) 

Q. 

QUANTUM  MERUIT, 

remedy  upon,  ii.  522. 

tender  pleadable  to,  ii.  637. 

interest  whether  recoverable  upon,  iii.  105,  n.  (w). 

available  when  contract  fails  for  want  of  stamp,  iii.  300. 
QUANTUM  VALE  BAT, 

interest  whether  recoverable  upon,  iii.  105,  n.  (lo). 

available  when  contract  fails  for  want  of  stamp,  iii.  300. 
QUIET  ENJOYMENT, 

covenant  for  in  a  deed,  iii.  224. 
QUI  PRIOR  EST  TEMPORE  POTIOR  EST  JURE,  ii.  607,  n.  (v). 
QUI  TAM  ACTION, 

when  abated  by  the  pendency  of  another  suit,  ii.  726. 

arbitrators  have  no  power  to  order  to  cease,  ii.  689,  n.  (V). 

R. 
RAILROAD  COMPANIES, 

when  liable  as  common  carriers,  ii.  172,  188-190,  199. 
receipts  in  form  of  bills  of  lading,  not  so  iu  law,  ii.  190. 
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receipts  need  no  stamp,  iii.  325. 

liabilitj'  of,  for  passengers,  ii.  228,  n.  (q). 

bonds  of,  assignable,  i.  290. 

bonds  and  notes,  usury  in  the  sale  of,  iii.  144. 

company  party  to  contract;    whether   decree   of  specific   performance 
granted,  iii.  353,  n.  (7i). 
RATES, 

of  interest  in  the  several  States,  iii.  153,  154. 

of  exchange,  charges  for,  not  usury,  iii.  136. 
RATIFICATION, 

Of  an  agent's  authority,  i.  49-52. 

expressly  and  by  implication,  i.  49,  50,  52,  n.  {[). 

of  part  of  the  agency  confirms  the  -whole,  i.  51. 

once  made  cannot  be  disaffirmed,  i.  51,  n.  (K). 

by  principal  unknown  when  the  contract  was  made,  i.  49,  n.  (y). 

parol,  of  a  deed,  not  sufficient,  i.  52,  110,  n.  (h). 

unless  the  seal  was  unnecessary  to  its  validity,  i.  52. 

in  what  cases  a  principal  may  adopt  the  acts  of  a  person  who  assumes 
to  act  for  him,  i.  49,  n.  {g),  543,  549,  551. 

of  a  ti-espass,  i.  49,  n.  {g),  52,  n.  (p),  80. 

to  bind  the  principal,  must  be  with  a  full  knowledge  of  the  facts,  i.  61, 

n.  (A). 

does  not  take  away  the  liability  of  an  agent  for  unauthorized  acts,  i.  52. 

by  a  state,  i.  52,  n.  (p). 

of  the  appointment  of  a  sub-agent,  i.  82-84. 

of  an  attorney's  execution  of  his  power  by  a  sealed  instrument,  'wheii 
valid,  i.  52,  110,  n.  (i). 

by  a  corporation  of  an  act  done  in  its  behalf,  i.  139. 

by  an  administrator  of  an  act  of  the  agent,  in  ignorance  of  the  prin- 
cipal's death,  i.  131  ;  iii.  259,  ii.  (/). 
Of  a  partner's  authoriti/. 

to  contract  for  the  firm,  i.  179,  180. 

to  make  a  sealed  instrument,  i.  110,  n.  (J). 
{See  Agent.      Broker.      Factors   and   Brokers.      Lien.      Partnkk- 
SHip.     Principal.) 
Of  an  infanl'x  contracts,  i.  294,  323-329. 

what  contracts  of  an  infant  are  subject  to,  i.  294,  295,  313,  n.  (e),  328, 
329. 

what  amounts  to,  i.  321,  322. 

whether  he  may  ratify  a  sealed  instrument  by  parol,  i.  323,  n.  (m),  326, 
327,  328. 

mere  neglect  to  disaffirm,  with  other  facts,  may  amount  to,  i.  324,  325 

mere  acquiescence  in  purchases  confirms  them,  i.  326,  n.  (jj). 

mere  acquiescence  in  a  conveyance  of  real  estate  does  not,  i.  324,  326, 
328. 
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disaffirmance  of  a  new  conveyance,  I.  327,  328. 
of  a  wife's  contract  by  her  husband,  i.  345,  346,  348,  352. 
REAL  ACTIONS, 

damages  in,  iii.  220-233. 

(See  Damages.) 
REAL  PROPERTY, 

liability  of  the  owners  of,  for  injuries  committed  on,  i.  108. 

of  a  partnership,  incidents  and  liabilities  of,  i.  148-153. 

law  relative  to  dormant  partners  does  not  extend  to  sales  and  purchases 

of,  i.  167,  n.  {x). 
of  a  partnership,  i.  148. 

cannot  be  assigned  or  sold  by  one  partner  without 
special  authority,  i.  178,  n.  0),  184,  n.  (n). 
covenants  annexed  to,  i.  130,  230. 
covenants  affecting,  when  assignable,  i.  230-233. 
infant's  power  to  bind  himself  by  sale  or  purchase  of,  i.  294,  295,  324. 
infant's  liabihty  with  respect  to,  when  acquired  by  contract,  i.  331-336. 
Purchase  and  sale  of,  i.  492-498. 

specific  performance  of  contract  relative  to,  when  enforced,  i.  492. 
inadequacy  of  consideration,  i.  492. 
no  implied  warranty  in  the  sale  of,  i.  574,  u.  ('/),  589. 
sales  of,  at  auction,  effect  of  misdescription,  i.  493-495,  540. 
in  separate  lots,  i.  495. 
when  avoided  by  by-bidding,  i.  495,  496. 
sales  of  at  auction,  retraction  of  bids,  i.  479,  480,  497. 

powers  and  liabilities  of  auctioneer,  i.  497,  498. 
vendor's  lien  on,  for  purchase-money,  iii.  277. 
vendee's  lien  for  money  paid  before  conveyance,  iii.  277. 
joint  purchaser  of,  no  lien  for  excess  of  payment,  iii.  281,  282,  u.  (a), 
joint  owner  of,  lien  for  expenditures  for  improvements,  iii.  282. 

(5ee  Lien.) 
conveyance  of,  to  be  stamped,  iii.  326,  328.  . 

deeds  of  lands  abroad  require  stamp,  iii.  329. 
(See  Stamps.) 
Hiring  of,  l  499-518. 

effected  by  a  lease,  i.  499. 
what  passes  by  the  description  in  a  lease,  i.  499. 
both  parts  of  lease  of,  to  be  stamped,  iii.  332. 
assignment  of  lease  of,  to  be  stamped,  iii.  332. 
contract  for  rooms  and  board  not  a  lease,  iii.  333. 
Of  the  general  liabilities  of  the  lessor,  i.  500,  501. 
his  obligation  to  renew,  i.  500. 
his  obligation  to  repair,  i.  501. 
effect  of  neglect  to  fulfil  his  obligation  on  the  liability  of  lessee,  i.  601. 
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REAL   F'ROF'EB.TY —  Continued. 

Oftlie  general  liability  and  obligation  of  the  tenant,  i.  502-509. 
to  pay  rent,  i.  502,  503. 
to  pay  the  taxes,  i.  502. 

payment  of  rent,  time  and  place  of,  i.  502,  503. 
to  repair,  i.  503. 

covenant  by,  not  to  assign  or  underlet,  i.  506. 
forfeiture  by,  liow  caused  and  waived,  i.  506,  507. 
may  not  dispute  his  landlord's  title,  i.  507,  508. 
Of  surrender  of  leases  by  operation  of  lam,  i.  609,  510. 
Of  away-going  crops,  rights  of  tenant,  i.  510. 
Of  fixtures,  i.  511. 
Of  notice  to  quit,  i.  512-515. 
■who  entitled  to,  i.  512,  513. 
what  is  sufficient,  i.  514. 
effect  of,  i.  515. 

sale  of,  when  an  entire  contract,  ii.  517,  n.  (h). 
conveyance  of,  when  a  condition  precedent  to  a  right  of  action  for  the 

purchase-money,  ii.  529,  n.  (r). 
grant   of,  when   it  carries  with  it  a  right  of  way  to,  and  whatever  is 

necessary  to  its  use  and  enjoyment,  ii.  533,  534. 
when  the  purchaser  of  the  owner's  goods  can  enter  on  his  land  and  take 

them,  ii.  534. 
contracts  relative  to,  governed  by  the  lex  loci  rei  sitce,  ii.  571,  584,  n.(A). 
auctioneer  employed  to  sell,  no  authority  to  receive  payment  for,  ii.  615. 
conveyance  of,  when  sufficient  to  satisfy  a  contract,  ii.  656. 
fraud  in  sale  of,  ii.  769,  u.  (o),  778,  n.  (n). 

sales  of  at  auction,  the  auctioneer  the  agent  of  both  parties,  iii.  11,  n.  (s) 
contracts  relative  to,  when  within  the  statute  of  frauds,  iii.  31—36. 
damages  for  breach  of  covenants  in  the  conveyance  of,  iii.  220-233. 

{See  Damages.) 
specific  performance  of  contracts  relating  to, 

{See  Specific  Performance.) 
what  passes  to  assignees  by  insolvency,  iii.  472-478. 
{See  Bankruptcy  and  Insolvency.) 
EEAL   STATUTE, 

{See  Statute.) 
KECEIPT, 

of  joint  trustees  and  co-executors,  when  it  may  be  explained,!.  29,  SO. 
of  agent  is  receipt  of  principal,  i.  47,  n.  (r). 

how  controlled  by  extrinsic  evidence,  ii.  501,  n.  (u),  555,  618,  020-715; 
iii.  359,  n.  (/). 

{See  Release.     Part  Payment.) 
whether  one  may  be  required  in  a  tender,  ii.  643,  644. 
of  carrier  for  goods  requires  no  stamp,  iii.  325. 
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RECEIVER, 

■when  equity  will  appoint,  i.  197,  198. 
RECITALS, 

efi'ect  of,  in  construing  a  written  instrument,  ii.  501,  n.  (u),  502,  503, 510, 
511,  714,  715. 

how  controlled  by  extrinsic  evidence,  ii.  554. 
RECORD, 

{See  Registration.) 
RECOUPMENT, 

difl'ereiioe  between,  and  set-off,  ii.  740. 

of  damages,  i.  558,  n.  (w),  740. 
RECOURSE, 

indorsement  without,  effect  of,  i.  263. 
RECTOR, 

may  enter  close,  and  carry  away  tithes,  ii.  534,  a.  (a). 
REDUCTION, 

difference  between  and  set-off,  ii.  740. 
REENTRY, 

for  non-payment  of  rent,  how  made,  i.  503. 
REGISTRATION, 

laws  and  effect  of,  iii.  476. 

of  deeds,  no  stamp  for  certificate  of,  iii.  324. 
REINSURANCE,  iii.  373,  460. 
RELATIVE  WORDS, 

how  construed,  ii.  513. 
RELEASE, 

what  constitutes  and  what  only  agreement  not  to  sue,  i.  28. 

of  damages,  effect  of,  i.  28. 

of  the  interest  of  a  witness  cannot  be  made  by  an  attorney,  by  virtue  ol' 
his  oral  authority,  to  appear  in  a  cause,  i.  113,  n.  ((7). 

by  or  to  one  partner,  is  a  release  by  or  of  all,  i.  186. 

by  an  infant  void,  i.  295. 

by  or  of  one  of  joint  partners,  i.  26-29. 

by  a  surety,  i.  35. 

construction  of,  ii.  501,  n.  (it). 

deed  of,  not  operative  as  such,  construed  as  a  grant,  the  reversion,  at- 
tornment, &c.,  ii.  503,  604. 

in  full  of  all  actions,  debts,  demands,  &c.,  restricted  to  the  amount  re- 
ceived, ii.  501,  n.  (u),  618,  619,  686,  and  n.  (t). 
(See  Receipt.) 

the  rule, /aba  demonstraiio  non  nocet,  applied  to,  ii.  550,  n.  (d). 

suit  for  part  payment  releases  the  whole,  ii.  618,  619,  686,  and  n.  (<) 
(5ee  Part  Payment.) 

of  mutual  claims,  ii.  618,  685. 

mutual  power  of  arbitrator  to  award,  ii.  696,  n.  (i),  699. 
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RELEASE  —  Continued. 

■what  constitutes  a,  ii.  713. 

when  a  covenant  not  to  sue  is  equivalent  to,  ii.  713. 

operative  only  on  a  present  right,  ii.  714. 

how  construed  ;  general  words  in,  linaited  by  particular  recitals,  ii.  601,  n. 

(m),  714,  716. 
with  reservation  of  rights  against  others,  ii.  714,  715. 
of  part  of  claim,  ii.  714. 

not  limited  or  controlled  by  extrinsic  evidence,  ii.  715. 
by  whom  to  be  made,  ii.  715. 
by  a  trustee,  when  set  aside,  ii.  715. 
by  one  of  several  plaintiffs,  ii.  617,  n.  (v). 
by  operation  of  law,  ii.  715. 

by  intermarriage  of  parties,  ii.  503,  n.  (a),  71(j. 

exception,  ii.  716,  n.  (^j. 
effect  of  security  in  releasing  debt,  ii.  716. 
of  mortgage,  or  quit-claim  deed  so  operating,  needs  no  stamp,  iii.  331. 
REMEDY, 

For  breach  of  contract, 

•wholly  pecuniary  in  courts  of  law,  i.  490,  491. 
not  so  in  equity,  i.  491. 
governed  by  lex  fori,  ii.  592. 

of  parties,  when  their  purpose  and  language  conflict,  ii.  496,  498-500. 
the  statute  of  limitation,  applies  only  to,  iii.  99—101. 
distinction  between,  and  the  obligation  of  a  contract,  iii.  372-380,  43!>- 
439. 
RENT, 

obligation  of  the  lessee  or  tenant  to  pay,  i.  502,  503. 
implication  raised,  by  pa_\  ment  of,  i.  508. 

how  rebutted,  i.  508. 
apportionment  of,  i.  515,  5IC. 
remedy  for  non-payment,  i.  517,  618. 
interest  allowed,  in  an  action  for,  iii.  103. 

on  leases,  when  apportioned,  ii.  059,  n.  (j). 
RENT   CHARGE, 

extra  interest  in  the  purchase  of,  iii.  139,  140. 
REPAIR, 

covenant  to,  in  a  lease,  ii.  672,  n.  (K)  ;  iii.  232. 
REPLEVIN, 

damages  in  action  of,  iii.  202-204. 

{See  Damages.) 
action  on  replevin  bond  defeated  by  the  destruction  of  the  property,  lii, 
203. 
REPRESENTATIONS, 

false  but  innocent,  ii.  786. 

(See  Fraud.) 

/ 
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REPRESENTATIONS  —Continued. 

effect  of,  upon  the  enforcement  of  contracts  in  equity,  iii.  354,  414,  n. 

(rf),  («). 
in  insurance,  ii.  401-405,  431-435,  464-473. 
REPRESENTATIVES, 

presumption  of  law,  that  parties  to  simple  contract  intend  to  bind,  ii.  531. 
REPUGNANT  CLAUSES, 

in  deeds  and  wills,  ii.  513. 
RESCISSION, 

■what  amounts  to,  ii.  678,  n.  (u). 

of  a  contract,  by  mutual  consent,  ii.  677,  678. 

when  in  the  power  of  one  party  on  account  of  the  other's  default,  ii.  678, 

679. 
under  what  circumstances  allowed,  ii.  678-681 ;  iii.  208. 
in  cases  of  fraud,  ii.  6  79,  n.  (a),  780-782. 
RESERVATION   AND   EXCEPTION, 

words  of,  construed  as  words  of  grant,  ii.  511. 
RESIDENCE, 

and  domicil,  not  convertible  terms,  ii.  578. 
meaning  of  the  word,  ii.  -580. 
RES  JUDICATA, 

when  a  bar  to  another  suit,  ii.  728-733. 

(See  Judgment.    Estoppel.) 
RESPONDENTIA, 

transfer  by,  ii.  288. 
loans  on,  not  usurious,  iii.  137,  138. 
RESTS, 

annual,  in  merchants'  accounts  allowed,  iii.  161,  152,  n.  (/). 
RESTRAINT   OP  TRADE, 

contract  in,  when  void,  ii.  747-753. 
RESTRICTIONS, 

in  life  insurance,  ii.  473-476. 
RESTRICTIVE  WORDS, 

when  rejected,  ii.  513,  u.  (o). 
RETIRING  PARTNER, 

liabilities  of,  until  notice,  I.  168-171. 
REVENUE  LAWS, 

have  no  extra-territorial  force,  ii.  570. 

of  other  countries,  contracts  in  violation  of,  not  void,  ii.  753,  754. 
REVOCATION, 

Of  an  agent's  authority, 
may  be  at  the  pleasure  of  the  principal,  unles  coupled  with  an  interest, 

or  given  for  valuable  consideration,  i.  70,  and  n.  (?/),  100.^ 
whether  that  of  factor  is  revocable  after  advances  by  him,  i.  70,  n.  {y), 
100. 
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until  notice  of,  continues  as  regards  third  persons,  i.  43,  69,  70. 
occasioned  by  death  unless  coupled  with  an  interest,  i.  71. 
by  lunacy,  i.  71,  n.  (c). 
by  bankruptcy,  i.  71,  n.  (c). 
by  marriage  oi  feme  sole,  i.  71,  n.  (c). 
0/  a  partner's  authority, 
by  dissent  of  his  copartners,  i.  180,  193,  194. 
by  dissolution  of  the  firm,  i.  194-198. 
by  assignment  of  a  partner's  interest,  i.  197. 
by  death,  i.  198. 
by  civil  incapacity,  i.  198. 
by  insanity,  i.  198,  199. 
by  a  court  of  equity,  i.  199. 
by  bankruptcy  and  insolvency,  i.  199,  200. 
by  war,  i.  200. 
Of  guaranty,  i.  30,  31. 
Of  submission  to  arbitration, 

(See  Award.) 
RIGHT, 

of  way,  over  land  granted, 

(See  Real  Property.) 
distinction  between,  and  remedy  in  regard  lo  contracts, 

(See  Remedy.) 
actions  for  purpose  of  establishing,  iii.  218. 
vested,  iii.  552. 
EOWLETT'S   TABLES,  iii.  129. 


S. 
SABBATH, 

laws  relating  to  the  observation  of, 

(See  Illegal  Contracts  and  Sunday.) 
SAILORS, 

(See  Seamen.) 
SALE, 

contracts  of,  ii.  523,  n.  (i). 

of  real  property,  when  enforced  in  equity,  i.  492. 

what  a  defence  to  a  note  given  for,  ii.  554. 
no  impHed  warranty  in,  i.  575,  n.  (d),  589. 
within  the  statute  of  frauds,  iii.  31-36. 
at  auction,  effect  of  misdescription,  i.  493-495,  539. 
in  separate  lots,  i.  495. 
when  avoided  by  by-bidding,  i.  495,  496. 
powers  and  liabilities  of  auctioneer,  i.  496- 
498. 
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SALE  —  Continued. 

conditions  of  sale,  i.  538. 
conveyance  must  be  stamped,  iii.  326,  328. 
of  personal  property,  i.  519-572. 

■when  witliin  the  statute  of  frauds,  i.  559,  n.  (x) 

iii.  39-60. 
essentials  of,  i.  519,  552,  553. 
absolute  sale  of,  i.  521-524,  556,  564,  n.  (h),  566. 
subject-matter  of,  i.  523,  524. 
possibilities  not  coupled  with  an  interest  not  sub- 
jects of,  i.  523. 
price  and  agreement  of  parties,  i.  524,  525. 
consideration  of,  i.  451. 
effect  of,  i.  525-529  :  iii.  234. 
on  credit  without  agreement  as  to  delivery,  i.  526. 
the  property  in  the  chattel  passes  by,  i.  526,  552, 

553. 
not  until  the  thing  sold  is  identified,  i.  527,  552,  55.S. 
lien  of  vendor,  i.  528,  537,  595 ;  iii.  257. 

(See  Lien.) 
possession  and  delivery  of,  i.  529-536. 
partial  setting  apart  transfers  the  part,  i.  527. 
effect  by  the  civil  law,  jus  ad  rem  and  Jus  in  re,  L 

529 ;  iii.  234. 
sale  without  delivery  avoided  as  to  third  parties  by 

fraud,  i.  529. 
constructive  delivery,  i.  530,  531  ;  iii.  257. 
duty  of  vendor  and  vendee  until  delivery,  i.  532- 

536. 
for  "  cash  or  credit  "  election  of  vendee,  i.  534. 
time  and  place  of  delivery  by  vendor,  i.  532-534. 
of  payment  by  vendee,  i.  535,  536. 
of  payment  in  specific  articles,  i. 
536. 
conditional,  i.  537-541,  552,  554,  555,  560,  563, 

568. 
implied  condition  of  payment  of  price,  i.  537. 
express  conditions,  i.  537,  554,  566,  567. 
contracts  of  sale  or  return,  i.  539. 
conditions  of  sale  at  auction,  i.  539. 
sale  with  future  increase  or  addition,  i.  571. 
mortgages  of,  i.  569-572. 
(See  Personal  Property.) 
warranty  of,  i.  573-594. 
(See  Sales  to  Arrive.     Warranty.) 
VOL.  III.  47 
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of  a  pledge,  by  a  pledgee,  ii.  120 ;  iii.  272,  and  n.  (c). 

agent's  power  of,  how  limited,  i.  58,  59. 

no  right  of,  under  carrier's  or  tradesman's  lien,  iii.  253,  255. 

{See  Lien.     Stoppage  in  Tkansitu.) 
of  ship,  ii.  272-278. 

of  notes  and  other  choses  in  action,  not  usurious,  iii.  143-149. 
damages  in  contracts  of,  when  vendee  sues  vendor,  iii.  204-208. 

vendor  sues  vendee,  iii.  208-212. 
where  covenants  in  sales  of  real  estate  are  broken,  iii.  228-232. 
SALES  TO  ARRIVE, 

usually  considered  as  executory  contracts,  i.  552. 

in  some  cases,  executed  contracts,  i.  552.  , 

rules  of  stoppage  in  transitu,  perhaps  applicable,  i.  553. 

intention  as  gathered  from  the  contract,  to  determine,  i.  553. 

depend  ordinarily  upon  a  double  event,  i.  554. 

to  arrice,  and  on  arrioal,  construed  alike,  i.  554. 

effect  of  a  negative,  as  excluding  an  implied  condition,  i.  554. 

on  arrival,  held  to  mean  of  the  goods,  and  not  the  vessel  only,  i.  555. 

other  implied  conditions,  i.  555. 

consignment  to  the  vendor,  not  an  implied  condition,  i.  55G,  557,  n.  (o). 

sale  at  sea,  to  be  paid  for  on  delivery  at  place  of  contract,  i.  558. 

no  insurable  interest  in  goods  to  arrive,  bought  under  verbal  contract, 

i.  559. 
statement  of  time  of  sailing  not  a  condition,  i.  559. 
effect  of  fraud  in  stating  the  time  of  sailing,  i.  560. 
implied  condition  as  to  merchantable  quality,  in  sales  to  arrive,  i.  560. 
rule  oi  caveat  venditor,  rather  than  caveat  emptor,  i.  561. 
limitation  of  time  of  arrival  not  a  warranty  as  to  time,  i.  561. 
statement  that  goods  are  now  on  the  passage,  a  warranty,  i.  562. 
sale  of  goods  that  is  conditional  on  the  arrival  of  the  vessel,  i.  563 
contract  to  take  freight  by  a  vessel  to  ai-rive,  i.  563. 
sale  of  goods  to  be  shipped  by  specified  vessel  at  a  time  certain,  i.  564. 
the  difference  between  a  day  certain  for  shipment,  and  a  day  limited  for 

delivery,  i.  564. 
when  time  is,  or  is  not,  of  the  essence  of  the  contract,  i.  565. 
blockade  no  excuse,  when   the   engagement  to  deliver  is  absolute,  i. 

56G. 
only  the  stipulated  exceptions  allowed,  in  a  sale  of  a  cargo  to  be  shipped, 

i.  566. 
effect  of  a  proviso  that  goods  of  a  certain  quality  be  shipped,  i.  567. 
sale  at  sea  subject  to  the  implied  conditiors  of  existence  in  specie,  and 

capacity  of  vendor,  i.  563. 
SALVAGE,  ii.  314-323,  381. 

{See  Shipping.) 


INDEX.  739 

•  SAMPLE, 

sale  by,  constructive  delivery  in,  so  as  to  satisfy  the  requirements  of  the 

statute  of  frauds,  iii.  44. 
omission  of  reference  to,  in  the  written  contract,  i.  547. 
SATISFACTION, 

(<See  Accord  and  Payment.) 
SCRAWL, 

whether  sufficient  as  a  seal,  governed  by  the  lex  fori,  ii.  588. 
SEAL, 

whether  sufficient,  governed  by  the  lex  fori,  ii.  588. 
when  mere  surplusage,  ii.  721,  722. 

alteration  of  instrument  by  adding  or  tearing  off,  ii.  721,  722. 
how  far  establishing  the  presumption  of  consideration,  in  equity,  iii.  356. 
SEALED  INSTRUMENT, 

(See  Speciality.    Deed.) 
SEAMEN,  ii.  336-347. 

(See  Shipping.) 
contracts  in  derogation  of  their  general  rights,  when  held  void,  i.  389, 

390. 
forfeiture  of  the  wages  of,  i.  391,  n.  (s). 
domicil  of, 

(See  DoMicri,.) 
SEAWORTHINESS, 

in  insurance,  ii.  406-410. 
SECRET  PARTNER,  i.  167. 

(See  Dormant  Partner.) 
SEDUCTION, 

when  consideration,  i.  435. 
aeiion  for,  requisites  of,  ii.  70. 
must  be  real  service,  ii.  71. 
punishment  and  damages  for,  iii.  171. 
SEISIN, 

covenants  of,  damages  for  breach  of,  iii.  224. 
SERVANTS, 

may  be  appointed  by  an  agent,  i.  82,  n.  (/)). 

what  constitutes  the  relation  of  master  and  servant,  i.  101. 

master's  responsibility  for  the  servant's  acts,  how  measured,  i.  102. 

when  he  is  responsible  for  the  servant's  torts,  i.  102,  n.  (c). 

liability  of  employer  for  the  torts  of  contractors,  sub-contractors,  and 

their  servants,  i.  102-106. 
when  the  owners  of  real  estate  are  liable  for  injuries  committed  on  it  by 

others,  i.  108,  and  n.  (q). 
master  not  answerable  to  one  servant  for  injuries  received  from  another 

engaged  in  his  service,  ii.  42. 
exception  in  the  hire  of  slaves,  i.  408. 
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SERVANTS  —  Continued. 

when  contract  for  service  is  entire,  ii.  34,  41. 

right  to  leave  reserved,  how  exercised,  ii.  41. 

claim  on  employer  for  injury  by  fellow  servant  caustd  by  tmployer'a 
negligence,  ii.  42. 

contract  of  service  within  the  statute  of  frauds,  ii.  45. 
(See  Hiring  of  Persons.) 

damages  in  action  by,  against  employer,  iii.  192. 
SERVANT  BY  INDENTURE, 

not  assignable,  i.  228. 
SERVICE,  CONTRACTS  OF, 

apportionment  of,  ii.  519,  n.  (f7),  520-523,  and  n.  (i). 

efiect  of  part-performance  of,  ii.  523,  n.  (j),  659,  n.  (i). 

what  amounts  to  a  day's  work,  ii.  539,  n.  (A). 

not  within  the  statute  of  frauds,  iii.  53-56. 

commission  for  service,  not  -usurious,  iii.  133-137. 

when  enforced  in  equity,  iii.  368,  371-373,  375,  n.  (p),  409. 

profits  of  daily  labor  do  not  pass  to  assignee,  upon  insolvency,  iii.  479,  n.  (a). 

compensation  for,  when  a  privileged  claim  in  insolvency,  iii.  525. 

no  stamp  on,  where  price  is  to  be  fi-xed  by  another,  iii.  298. 
SET-OFF, 

what  allowed,  in  the  case  of  negotiable  paper,  i.  254-258. 

by  law  of  foreign  state,  ii.  592. 

of  demands,  when  allowed,  ii.  733,  734. 

power  of  courts  of  equity  to  oixlcr,  independent  of  statutes,  ii.  734,  n.  (x). 

similar  to  the  compensation  of  the  civil  law,  ii.  734. 

of  judgments,  ii.  734-736  ;  iii.  270,  271. 

of  costs,  ii.  736;  iii.  270,  271. 

allowed  upon  motion,  ii.  7SG,  and  n.  (o). 

how  affected  by  attorney's  lien,  ii.  736  ;  iii.  270,  271. 

of  a  note,  ii.  737. 

of  a  recovered  verdict,  ii.  737. 

of  amount  due  on  a  bond,  but  not  the  penalty,  unless  considered  aa 
liquidated  damages,  ii.  737. 

when  allowed  upon  motion  and  when  to  be  pleaded,  ii.  736,  and  n.  (»). 

allowed  only  where  the  party  holds  the  demand  in  his  own  right,  ii.  737. 

of  a  joint  against  a  separate  debt,  and  of  a  separate  against  a  joint  debt, 
not  allowed,  ii.  739. 

of  a  demand  against  the  party,  having  the  equitable  but  not  the  legal 
interest,  ii.  738. 

when,  in  an  action  for  the  breach  of  a  contract,  pai-t-performance  may 
be  set  off,  ii.  740. 

how  distinguished  from  reduction  and  recoupment,  ii.  740,  741. 
lien,  iii.  235. 

defence  of,  optional,  ii.  741. 
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whether  defendant  can  set  off  claim  on  which  suit  is  pending  in  his 

favor,  ii.  741,  n.  (/). 
whether  plaintiff  can  file  counter  set-off  to  defendant's,  ii.  741,  n.  (/). 
what  claims  cannot  be  set  off,  ii.  742,  and  notes  ((/),  (h). 
debt,  to  be  subject  of,  must  have  existed  and  belonged  to  defendant  at 

time  of  commencement  of  plaintiff's  action,  ii.  742. 
time  when  the  debt  should  be  due,  to  be  subject  of,  ii.  742. 
right  of,  not  taken  away  by  an  agreement  to  pay  in  a  specific  way,  li.  743. 
by  a  purchaser  against  a  factor,  ii.  743-745. 

a  consignor,  when  factor  has  lien,  ii.  743. 
a  broker,  ii.  743. 

a  principal,  in  suit  brought  by  agent,  ii.  743. 
by  or  against  a  trustee,  of  money  due  to  or  from  a  cestui  que  trust,  ii.  745. 
may  exceed  the  amount  due  on  the  original  action,  ii.  745. 
notice  of,  ii.  745. 
right  of  defendant  to  withdraw,  though  this  exposes  plaintiff's  claim  to 

statute  of  limitations,  ii.  746. 
right  of,  not  affected  by  insolvency,  iii.  482,  514,  515. 
barred  by  statute  of  limitations,  iii.  235. 
not  allowed  to  defeat  lien,  iii.  235. 
SEVERABLE  CONTRACTS, 

damages,  and  form  of  action  for  breach  of,  ii.  620,  635  ;  iii.  187,  188. 
SEVERALTY, 

of  contracts, 

{See  Entirety  of  Contracts.) 
SHERIFF, 

payment  of  money  to,  ii.  615,  n.  (</). 
sales  by,  within  the  statute  of  frauds,  iii.  11,  u.  (s). 
who  wrongfully  seizes  goods,  iii.  181,  n.  (w). 
SHIP, 

(Sse  Vessels.) 
SHIPMASTER, 

to  what  extent  agent  of  the  owners,  i.  45. 
powers  of,  i.  77,  78. 

allowed  the  freight  on  money  carried,  by  usage,  ii.  537,  n.  (_/"). 
(See  Shipping.) 
SHIPPING, 

I.  Building  and  ownersliip  of  a  ship,  ii.  258-272. 
1.  Building  contract,  ii.  258-260. 
vessel  built  for  one  of  four  purposes,  ii.  258. 
to  be  paid  for  by  instalments,  ii.  258. 
when  superintendent  is  employed,  ii.  259. 
conveyance  of  keel  vests  property  in  vendee,  ii.  259,  note, 
agreement  the  pledge  to  cover  advances,  ii.  259,  note. 
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common  law  lien  of  builder  to  finish,  ii.  259,  note. 

payment  of  instalments  imposes  obligation  to  delivur  the  identical  vessel, 

ii.  259. 
grand  bill  of  sale  in  England,  ii.  259. 
builder  delivers  certificate  to  first  owner,  ii.  260. 

2.  Liens  of  material  men,  ii.  260-265. 
definition  of,  ii.  260. 

lien  of,  ii.  260. 

limited  to  foreign  vessels,  ii.  260. 
states  of  this  country  considered  as  foreign  as  to  each  other,  ii.  260. 
no  lien  for  building  vessel,  ii.  260,  note, 
lien  depends  on  possession  in  case  of  domestic  vessel,  ii.  260. 
but  not  in  case  of  foreign  ship,  ii.  260,  note, 
diflerent  kinds  of  liens,  ii.  261. 

if  supplies  could  be  obtained  on  credit  of  owners,  no  lien,  ii.  261. 
but  not  necessary  to  make  vessel  liable  in  terms,  ii.  261. 
no  lien  if  owners  are  present  with  funds,  ii.  261. 
vesel  in  home  port  held  out  as  foreign,  ii.  261. 
material  men  claiming  common  law  lien,  cannot  add  expense  of  keep 

ing  vessel,  ii.  261. 
residence  of  owners  and  not  of  furnishers  looked  to,  ii.  262. 
State  Statutes,  ii.  262,  263. 

Maine,  ii.  262. 

Massachusetts,  ii.  262. 

New  York,  ii.  262. 

Missouri,  ii.  263. 

Michigan,  ii.  263. 
when  vessel  is  owned  by  government,  ii.  263. 
12th  Admiralty  rule,  ii.  263. 

suit  in  admiralty  for  supplies  under  state  statutes,  in  personam,  ii.  263. 
■wharfinger  not  material  man,  ii.  264. 
person  lending  money,  ii.  264. 
stevedores,  ii.  264. 
watchmen,  ii.  264. 
charges  for  advertising,  ii.  264. 
ship  brokers,  ii.  264. 
what  are  necessaries,  ii.  264. 

3.  Owners,  ii.  265-266. 
who  may  be,  ii.  265. 

ships  generally  sold  by  instrument  m  writing,  ii.  265. 
effect  of  Registration  acts,  ii.  265. 
actof  1850,  ii.  265. 

construction  of,  ii.  265. 

constitutionality  of,  ii.  265. 
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where  transfers  should  be  recorded,  ii.  265. 

act  of  1850  does  not  apply  to  charter  parties,  ii.  265,  note. 

lien  of  material  men,  ii.  265,  note, 
vessels,  not  registered,  licensed  or  enrolled, 
ii.  265,  note, 
when  party  has  notice  of  sale,  ii.  266. 
transfer  by  operation  of  law,  ii.  ''66 
4   Part-owners,  ii.  266-272. 

1.  Who  are  part-owners,  ii.  266. 
definition  of,  ii.  266. 

not  partners,  ii.  266. 

when  ships  owned  by  partnership,  ii.  266. 

tenants  in  common,  ii.  266. 

when  proportions  of  ownership  not  defined,  ii.  266. 

2.  Powers  and  duties  of  part-owners,  ii.  267,  268. 
part-owner  may  sell,  ii.  267. 

power  to  displace  master  who  is  part-owner,  ii.  267. 

majority  controls,  ii.  267. 

when  majority  do  not  agree,  ii.  267. 

power  of  minority,  ii.  267. 

security  given,  ii.  26  7. 

power  of  court  of  admiralty,  ii.  267. 

one  part-owner  to  bind  another,  ii.  268. 
8.  Ship's  husband,  ii.  268-270. 

general  agent,  ii.  268. 

duties  of,  ii.  268. 

acts  maybe  ratified,  ii.  269. 

cannot  delegate  authority,  ii.  269. 

when  credit  is  given  to,  ii.  269. 

commission  of,  ii.  269. 

may  charge  interest  on  excess  of  disbursements  over  amounts  received, 
ii.  269. 

agent  of  whaling  ship  cannot  bind  owners  by  accepting  bill  of  ex- 
change, ii.  269. 

but  may  by  promise  to  pay  seaman's  wages,  ii.  269. 

owners  liable  to,  in  solido,  ii.  269. 

otherwise  if  he  is  also  part  owner,  ii.  269. 

if  one  owner  becomes  insolvent,  ii.  269. 

no  lien  on  vessel  for  advances,  ii.  270. 
4.  Liens  of  part-owners,  ii.  270. 

no  lien  on  ship  for  balances  of  account,  ii.  270. 

unless  they  are  partners,  ii.  270. 

where  part-owner  obtains  possession  of  proceeds  of  voyage,  ii.  270. 

admission  of  one  does  not  bind  others,  ii.  270. 
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5.  Remedies  against  part-owners,  ii.  270-272. 

charge  to  ship  and  owners,  ii.  270,  271,  and  note. 
action  against  vessel  by  laws  of  states,  ii.  '271,  272. 
II.   Transfer  of  a  skip,  ii.  272-285. 
1.  Sale  by  the  owner,  ii.  272-275. 

1.  Implied  warranty  in  sale  ii.  273. 

ship  built  for  particular  purpose,  ii.  272. 

rule  of  caveat  emptor,  ii.  273. 

material  representations  made  to  affect  the  sale,  ii.  273. 

vessel  sold  "  with  all  her  faults,"  ii.  273. 

law  in  Louisiana  as  to  hidden  defects,  ii.  273,  note. 

vessel  to  be  planked  with  pine,  ii.  273,  note. 

what  passes  by  sale  of  ship,  ii.  273. 

ballast,  ii.  273,  note. 

boat,  ii.  274,  note. 

cargo  of  whaling  vessel,  ii.  274,  note. 

chronometer,  ii.  274,  note. 

rudder  and  cordage  of  ship,  ii.  274,  note. 

sale  vitiated  by  fraud,  ii.  274. 

2.  Requirement  and  effect  of  possession  by  the  purchaser,  ii.  274,  275. 
effect  of  delay  of  possession,  ii.  274. 

sale  conveys  property,  ii.  274,  275,  and  n. 
how  far  entry  of  transfer  is  notice,  ii.  275. 
in  England,  register  not  public  record,  ii.  275. 
how  far  register  is  evidence,  ii.  276. 

2.  Sale  of  the  ship  by  the  master,  ii.  276-278. 
when  sold  through  necessity,  ii.  276. 
what  necessity  is  requisite,  ii.  276. 

sale  of  derelict  in  distant  ocean,  ii.  276,  n. 

test  of  prudent  owner,  ii.  276,  277. 

necessity  not  determined  by  subsequent  events,  ii.  277. 

sale  caused  by  want  of  funds,  ii.  277. 

if  master  can  communicate  with  owners,  ii.  277. 

no  difference  where  ship  is  "wrecked,  ii.  277. 

3.  Sale  of  a  ship  iinder  a  decree  of  admiralty,  ii.  278. 
sale  by,  generally  valid,  ii.  278. 

when  it  rests  on  survey,  ii.  278. 

sale  for  unseaworthiness,  ii.  278. 

sufficiency,  authority,  and  jurisdiction  of  court  inquired  into,  ii.  278. 

consul,  or  judge  in  neutral  port,  ii.  278. 

4.  Transfer  by  mortgage,  ii.  279,  280. 

1.  How  mortgage  of  ship  should  be  recorded,  ii,  279. 
under  act  of  1850,  ii.  279. 
when  State  statute  conflicts  with  United  States,  ii.  279. 


,  dDBX.  745 

SHIPPING  — Confanuerf. 

2.  Liability  of  mortgagees,  ii.  279,  280. 

mortgagee  not  in  possession  may  have  title  defeated,  ii.  280. 
wlien  lie  makes  himself  liable  as  owner,  ii.  280 
if  not  in  possession,  not  liable  for  supplies,  ii.  280. 
may  render  himself  liable,  ii.  280. 
6.  Transfer  by  bottomry,  ii.  280-285. 
meaning  of  bottomry,  ii.  280. 
originally  made  by  master  in  foreign  port,  ii.  280. 
jurisdiction  of  admiralty  over,  ii.  280,  281,  and  note, 
effect  of  bond,  ii.  281. 
no  change  of  possession,  ii.  281. 
interest  on,  ii.  281,  282. 
bond  discharged  by  loss  of  ship,  ii.  282. 
other  securities  may  be  given,  ii.  282. 
bonds  used  to  avoid  usury  laws,  ii.  282. 
preference  given  to  bond  over  other  liens,  ii.  282. 
exceptions  to  this  rule,  ii.  283. 
bonds  construed  liberally,  ii.  283. 

bond  for  simple  interest  and  payable  at  all  events,  ii.  283,  note, 
when  larger  sum  is  mentioned  in  bond  than  is  advanced,  ii.  283,  note. 
bond  payable  if  voyage  is  broken  up  by  fault  of  owner,  ii.  283. 
power  of  owner,  ii.  284. 

master,  ii.  284,  and  note, 
what  necessity  requisite,  ii.  284. 
if  master  has  funds  of  owner,  ii.  284. 
need  not  take  money  of  shippers,  ii.  284. 
■whether  he  must  take  his  own  money,  ii.  284,  note, 
duty  of  lender,  ii.  284. 
effect  of  fraud  of  master,  ii.  284. 
respondentia,  ii.  285. 

power  of  master  to  hypothecate  cargo,  ii.  285. 
bond  depends  on  safe  arrival  of  goods,  ii.  285. 
bills  of  lading  given,  ii.  285. 
in.  Contracts  in  relation  to  the  use  of  a  ship,  ii.  285-306. 

1.  Of  the  use  of  the  ship  by  the  owner,  ii.  285,  286. 
1.  WJien  he  carries  his  own  goods,  ii.  285. 

meaning  of  freight,  286. 

2.  Use  of  a  ship  by  freighters,  ii.  286-300. 

1.  Of  the  reciprocal  liens  of  the  ship  and  cargo,  ii.  286-2 
contract  of  affreightment,  ii.  286. 
stipulations  on  part  of  ship,  ii.  286. 
effect  of  needless  deviation,  ii.  286. 
lien  on  ship  for  damage  done  to  goods,  ii.  287. 
Hen  on  goods  for  freight,  ii.  287 
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lien  waived  by  unconditional  delivery,  ii.  287,  note. 

agreement  or  usage  that  delivery  shall  not  be  waived,  ii.  287,  note. 

when  lien  for  freight  commences,  ii.  287,  and  note. 

effect  of  advertisements,  ii.  288. 

as  to  sail  with  convoy,  ii.  288. 

time  of  sailing,  ii.  288. 
effect  of  diminution  in  value  on  freight,  ii.  288. 
freight  earned  by  deli\cry  of  goods  in  specie,  ii.  289. 
where  fluids  leak  out  of  casks,  ii.  289. 
or  solids  are  washed  out,  ii.  289. 
2.  Bill  of  lading,  ii.  289-293. 

written  receipt  and  contract,  ii.  289. 

receipt  sometimes  given  before  bill  of  lading,  ii.  289. 

by  whom  it  should  be  given,  ii.  289. 

master  no  authority  to  sign  until  goods  are  received,  ii.  289,  290. 

vessel  not  liable  in  rem  in  such  a  case,  ii.  290,  note. 

where  goods  are  lost  after  they  are  received,  and  before  bills  are  given, 

ii.  290,  note, 
negotiability  of  bill  of  lading,  ii.  290. 
in  whose  name  action  on,  must  be  brought,  ii.  290. 
in  admiralty,  assignee  of,  may  sue  in  his  own  name,  ii.  290,  note, 
not  conclusive,  ii.  290. 

when  owner  liable  to  indorsee  of,  for  decay,  ii.  290. 
consignor  and  consignee,  who  are,  ii.  291. 
how  consignee  may  transfer  interest,  ii.  291. 
usually  signed  in  sets  of  three,  ii.  291. 
effect  of  sending,  as  to  passing  of  property,  ii.  291,  292. 
when  consignee  is  agent  of  consignor,  ji.  292. 
where  unindorsed  bill  is  sent  to  consignee,  ii.  292. 
"contents  unknown,"  il.  292. 
"containing"  such  goods,  ii.  292. 
may  be  rebutted  by  proof  of  mistake,  or  fraud,  ii.  292. 
"  weight  unknown,"  ii.  292. 
law  gives  lien,  ii.  293. 

master  cannot  demand  freight,  without  readiness  to  deliver,  ii.  293. 
shipper  cannot  demand  goods  without  tender  of  freight,  ii.  293. 
what  amounts  to  waiver  of  lien,  ii.  293,  and  note, 
where  time  and  place  of  payment  are  inconsistent  with  lien,  ii.  293,  nota 
agi'eement  that  delivery  shall  not  be  waiver,  ii.  293,  note. 
lien  not  lost  by  fraudulent  delivery,  ii.  293. 
special  stipulations  about  disposal  of  goods,  ii.  293. 
contract  for  freight  entii-e,  ii.  293. 

freight  not  payable  unless  whole  voyage  performed,  ii.  293. 
or  unless  all  goods  are  delivered,  ii.  293. 
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3.  Delivery  of  the  goods,  ii.  294-297. 

contract  of  freight  may  be  made  separable,  ii.  294. 

freight  payable  by  package,  ii.  294. 

where  part  of  entii-e  cargo  is  delivered  and  accepted,  ii.  294. 

consignee  not  bound  to  receive  part,  ii.  294. 

claim  for  non-deliveiy  of  part  offset  against  freight  for  part  received, 

ii.  294. 
ship-owner  liable  for  damage  done  to  goods,  ii.  294. 
unless  loss  caused  by  excepted  peril,  ii.  294. 
burden  of  proof  in  such  case,  ii.  294,  and  note. 
if  loss  might  have  been  prevented  by  skill  on  part  of  master,  ii.  294. 
owner  paying  shipper  full  value  of  goods  lost  may  deduct  freight,  iL 

295. 
freight  not  due  if  goods  not  tendered,  ii.  295. 
delivery  prevented  by  act  of  government,  ii.  295. 

blockade,  ii.  295. 
place  where  delivery  should  be  made,  ii.  295. 
at  wharfj  ii.  295. 
with  notice  to  consignee,  ii.  295. 
usage  to  receive  at  quarantine  ground,  ii.  295,  note, 
where  no  port  of  delivery  is  mentioned,  ii.  295,  note, 
consignments  to  different  consignees  should  be  arranged  separately,  ii. 

295. 
knowledge  of  place  of  delivery  without  notice,  ii.  295. 
notice  in  newspaper,  ii.  295,  296. 
when  want  of  notice  is  excused,  ii.  296. 
when  consignee  cannot  be  found,  ii.  296. 

ignorance  of  consignees  owing  to  omission  to  sign  bill  of  lading,  ii.  296. 
omission,  fault  of  shipper,  ii.  296. 
duty  of  master  to  store  goods,  ii.  296. 
not  bound  to  give  notice  to  consignor  of  consignee's  refusal  to  take 

goods,  ii.  296,  note, 
consignee  has  time  to  inspect  goods,  ii.  296. 
delivery  must  be  on  suitable  day,  ii.  296. 

business  day  and  in  business  hours,  ii.  296. 
reasonable  in  time,  place,  and  circumstances,  ii.  296. 
where  goods  are  marked  illegibly,  ii.  296. 
consignee  not  liable  for  freight,  until  acceptance,  ii.  296,  note, 
owners  liable  to  shipper  for  damage  done  to  his  goods  by  other  goods, 

ii.  296. 
if  stowed  too  near  damaged  goods,  ii.  297. 

shippers  answerable  to  ship-owners  for  putting  on  board   dangerous 
goods,  ii.  297. 
4.  Transshipping  and  forwarding  goods  in  other  vessels,  ii.  297-300. 
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right  to  carry  goods  not  lost  by  causes  of  delay,  ii.  297. 

shipper  may  obtain  goods  by  discharging  hen,  ii.  297. 

not  obliged  to  dehver  goods  at  intermediate  port  for  part  friiight,  ii 

297. 
may  send  on  goods  in  other  ship,  ii.  297. 
duty  to  transship,  ii.  298. 

may  charge  consignee  with  extra  freight,  ii.  298. 
where  master  can  transship  and  will  not,  ii.  298. 
Pro  rata  itineris,  ii.  298. 

what  acceptance  imposes  duty  of  paying  freight  pro  rata,  ii.  299. 
acceptance  must  be  voluntary,  ii.  299. 
where  vessel  is  captured  and  condemned,  ii.  299. 
"reluctant  acquiescence,"  ii.  299. 
how  freight /)ro  rata  should  be  calculated,  ii.  299. 
3.  Use  of  the  vessel  hi/  hirers  or  characters,  ii.  303-30S. 

1.  How  charter-parties  are  made,  ii.  300. 
need  not  be  in  writing,  ii.  300. 

when  in  writing,  parol  not  admissible,  ii.  300. 

effect  of  material  alteration,  ii.  300. 

stipulation  not  in  charter-party  considered  as  waived,  ii.  300. 

not  a  conveyance  within  act  of  1850,  ii.  300. 

effect  of,  when  under  seal,  ii.  300,  note. 

2.  Different  kinds  of  charter-parties,  ii.  301,  302. 
agreement  to  make  charter-party  not  charter-party,  ii.  301. 

when  it  contains  all  the  terms  and  provisions  of  the  contract,  ii.  301. 

when  signed  by  agent,  ii.  301. 

terms  of  hire,  ii.  301. 

words  of  demise  not  conclusive,  ii.  301. 

party  manning  vessel  considered  in  possession,  ii.  301. 

master  may  hire  vessel,  ii.  301. 

effect  of  hiring  on  shares,  ii.  301. 

fishing  voyage  same  as  any  other  in  this  respect,  ii.  301. 

one  part-owner  may  hire,  ii.  302. 

when  vessel  hired  by  government,  ii.  302. 

3.  Provisions  of  a  charter-part;/,  ii.  302-304. 
may  be  for  voyage  or  for  time  certain,  ii.  302. 

how  determinable  by  notice,  when  without  hmitation,  ii.  302. 
burden  to  be  stated,  ii.  302. 
owner  cannot  profit  by  his  fraud,  ii.  302. 
where  niistalie  in  regard  to  burden  is  innocent,  ii.  302. 
stipulations  in  respect  to  seaworthiness,  victualling,  and  manning,  keep- 
ing in  repair,  &c.,  ii.  302. 
charterer  unable  to  use  vessel,  need  not  pay,  ii.  302. 
payment  by  ton,  or  by  gross  sum,  ii.  302,  303. 
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"  dead  freight,"  ii.  303. 

may  load  with  goods  of  others,  ii.  303. 

duty  of  master  to  take  goods  of  others,  ii.  303. 

stipulation  as  to  binding  ship  and  cargo  to  performance  of  contract, 

implied,  ii.  303. 
lien  of  owner  on  goods  of  charterer,  ii.  303. 
lien  of  charterer  on  goods  of  others,  ii.  303. 
voyage  out  and  home,  ii.  303,  304. 
when  ship  is  lost  on  return  voyage,  ii.  303. 

4.  Lai/  dai/K  and  demurrage,  ii.  304. 
lay  days  belong  to  charterer,  ii.  304. 
"  running  days,"  ii.  304. 

"  working  days,"  ii.  304. 

"  days,"  ii.  304. 

demurrage,  ii.  304. 

delay  by  compulsion,  ii.  304. 

"  Sundays  and  holidays,"  ii.  304,  note. 

5.  Dissolution  of  a  charter-party,  ii.  305,  30S. 
hnw  dissolved,  ii.  305. 

declaration  of  war  by  country  to  which  vessel  belonged,  ii.  305. 
embargo,  ii.  304. 
act  of  non-intercourse,  ii.  305. 
blockade,  ii.  305. 

effect  of  deviation  or  detention,  ii.  305,  306. 
capture  and  subsequent  restoration,  ii.  305. 

whether   capture  and  unlivery  of  cargo   terminates  contract  of  a£ 
freightment,  ii.  306. 
IV.  Incidents  of  tJie  voyage,  ii.  306-332. 

1.  Perils  of  the  sea,  ii.  306-308. 
perils  of  the  sea  excepted,  ii.  306. 
definition  of,  ii.  306. 

vessel  must  be  seaworthy,  ii.  307. 

whether  action  of  sea  must  be  e.xtraordinary,  ii.  307. 

fire,  whether  peril  of  the  sea,  ii.  307. 

statutory  provisions,  ii.  307. 

vessel  used  in  "  inland  navigation,"  ii.  307. 

loss  by  fire  after  goods  are  on  wharf,  before  delivery,  ii.  307. 

■worms,  ii.  307. 

rats,  ii.  307. 

coiltact  with  sea-water,  ii.  307. 

injury  by  vapor  from  damaged  cargo,  ii.  307. 

wilful  fault  of  master,  ii.  308. 

when  loss  presumed  by  lapse  of  time,  ii.  308. 

2.  Collision,  ii.  308-314. 
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party  in  fault  suffers  own  loss,  ii.  308. 

makes  compensation,  ii.  308. 
inevitable  accident,  ii.  308,  and  note, 
both  in  fault,  ii.  309. 

■where  negligence  of  plaintiff  contributed,  ii.  309 
fault  inscrutable,  ii.  309. 
no  fault,  ii.  309. 

fault,  with  an  uncertainty  on  which  side,  ii.  309. 
rule  dividing  loss,  ii.  309. 
both  wilfully  in  fault,  ii.  310. 
collision  without  voluntary  action,  ii.  310 
vessel  employed  by  government,  ii.  310. 
limitation  of  liability,  ii.  310. 
burden  of  proof,  ii.  3 1 0. 
what  plaintiff  must  prove,  ii.  310. 

if  collisions  could  have  been  prevented  by  previous  precautions,  ii.  310. 
rules  as  to  carrying  light,  ii.  310,  311. 
sounding  horn,  or  ringing  bell,  ii.  311. 
watch  on  deck,  ii.  311. 

vessel  going  free  and  one  close  hauled,  ii.  311. 
both  close  hauled,  ii.  311. 
English  rule  as  to  vessels  meeting,  ii.  311. 
"  close  hauled,"  meaning  of,  ii.  312. 
both  going  same  way,  ii.  312. 
two  steamboats  approaching,  ii.  312. 
steamer  meeting  sailing  vessel,  ii.  313. 
steamers  to  observe  great  caution,  ii.  312. 

rate  of  speed  of,  ii.  3 1 3. 
when  certain  rate  allowed  by  laws  of  place,  ii.  313. 
vessels  running  in  opposition,  ii.  313. 
evidence  of  racingto  prove  negligence,  ii.  313. 
established  usages  should  be  followed,  ii.  313. 
when  departure  from  rule  is  justified,  ii.  313. 
collision  of  two  American  vessels  in  foreign  port,  ii.  313. 
ship  without  fault  must  assist  injured  vessel,  ii.  313. 
rule  of  dani;iges,  ii.  313,  and  note, 
duration  of  lien  in  lase  of  collision,  ii.  314,  and  note, 
effect  of  collision  as  between  ship  and  owner  of  cargo,  ii.  314. 
when  collision  is  peril  of  sea,  ii.  314. 
3.  Salmfje,  ii  314-323. 

1.  What  Mileage  ix,  ii.  314,  315. 

definition  of  ii.  314. 

confined  to  sea,  ii.  315. 

no  action  for  at  common  law  unless  contract  is  proved,  ii.  315. 
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lien  of  salvors,  ii.  315. 
property  sometimes  sold,  ii.  315. 
returned  to  owners  on  bond  given,  ii.  315. 

2.  By  what  services  salvage  is  earned,  ii.  315,  316. 
compensation  rests  on  three  grounds,  ii.  315. 
marine  peril,  voluntary  service,  success,  ii.  315. 
what  danger  must  exist,  ii.  315. 

when  master  and  erew  might  have  saved  property,  ii.  315. 
no  difference  where  service  is  rendered,  ii.  315. 

3.  Derelict,  ii.  316,  317. 
meaning  of,  ii.  316. 

where  master  and  crew  remain  on  board,  ii.  316. 

leaving  with  intention  to  send  assistance,  ii.  316. 

intention  to  return,  ii.  316. 

ship  or  cargo  sunk,  ii.  316. 

goods  floating  on  the  water,  ii.  316. 

finder  has  title  against  all  but  owner,  ii.  316. 

practice  to  keep  proceeds  a  year  and  a  day,  ii.  317. 

4.  Who  may  be  salvors,  ii.  31 7-319. 

persons  bound  to  render  the  services  cannot  be,  ii.  817. 

master  and  crew  of  ship,  ii.  317. 

when  contract  of  seaman  is  at  an  end,  ii.  317,  and  note. 

■where  service  is  out  of  line  of  duty,  ii.  317. 

services  rendered  against  will  of  master,  ii.  317. 

crew  remaining  on  own  ship  share  with  those  who  leave,  li.  318. 

passengers,  ii.  318. 

pilots,  ii.  318. 

share  of  owner  of  saving  vessel,  ii.  318,  and  note. 

different  sets  of  salvors,  ii.  319. 

all  should  join  in  one  libel,  ii.  319. 

5.  Salvage  compensation,  ii.  319-321. 
not  merely  pay,  ii.  319. 

always  reward,  ii.  319. 

elements  of  amount,  ii.  319. 

precedents  of  ocean,  not  applicable  to  river  salvage,  ii.  320. 

in  derelict,  seldom  less  than  one  half,  ii.  320. 

no  compensation  for  saving  life  alone,  ii.  320. 

when  connected  wilh  saving  of  property,  ii.  320. 

owner  of  saving  ship,  ii.  320. 

master,  ii.  320. 

mates,  ii.  320. 

on  what  compensation  is  allowed,  ii.  320. 

ship,  cargo,  and  freight,  ii.  320. 

where  government  property  is  saved,  ii.  320. 
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mails,  ii.  3'21. 

ships  of  war  of  government  of  saving  ships,  ii.  321. 
clothing  of  master  and  crew,  ii.  321. 
money  on  person  of  dead  man,  ii.  321. 
bill  of  exchange,  ii.  321. 
evidences  of  debt,  ii.  321. 
documents  of  title,  ii.  321. 

6.  Salvarje  hj  public  armed  ships,  ii.  321. 
property  saved  from  pirates,  ii.  321. 

public  enemy,  ii.  321. 

by  recapture,  ii.  321. 
amount  regulated  by  statute,  ii.  321. 
ships  must  actually  assist,  ii.  321. 

7.  Hoio  the  claim  for  saloaye  compensation  may  be  barred,  ii.  321. 
custom  to  render  services  gratuitously,  ii.  321. 

draw  steamboats  off  sand-bars,  ii.  321. 

how  far  custom  of  port  is  binding,  ii.  321. 

consorts,  ii.  321. 

both  vessels  belonging  to  same  owner,  ii.  321. 

special  bargain,  ii.  322. 

bargain  must  be  distinct  and  explicit,  ii.  322. 

embezzlement,  effect  of,  ii.  322. 

innocent  co-salvors  not  affected  by,  ii.  322. 

salvors  competent  witnesses  for  each  other,  ii.  322. 

claims  barred  by  lapse  of  time,  ii.  322. 
4.  General  Average,  ii.  323-332. 
meaning  of,  ii.  323. 

owner  of  goods  sacrificed  not  repaid  full  value,  ii.  324. 
mode  of  contributing,  ii.  324. 
elements  of,  ii.  324. 
1.  The  sacrijice  must  be  voluntary,  ii.  324-328. 
jettison  of  the  cargo,  ii.  324. 
cuttmg  away  masts  and  sails,  ii.  324. 
vessel  on  lee-shore,  and  sails  lost,  ii.  324. 
anchor  lost  on  rocky  bottom,  ii.  324. 
voluntary  stranding  of  ship,  ii.  326. 
if  vessel  is  totally  lost,  ii.  325. 
expenses  constituting  average  loss,  ii.  325. 
wages  and  provisions  while  seeking  repairs,  ii.  325,  326. 
expenses  incurred  by  seeking  repairs,  ii.  326. 
expenses  of  lighterage,  ii.  327,  note, 
goods  lost  after  put  in  lighters,  ii.  327,  note. 
expense  of  storage,  ii.  327,  note. 
damage  to  goods  while  stored,  ii.  327,  note. 
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pumping  out  a  ship,  ii.  327,  note, 
scuttling  a  vessel,  ii.  327,  note, 
ransom,  ii.  327,  note, 
delay  by  embargo,  ii.  327,  note, 
expenses  after  capture,  ii.  327,  note, 
part  of  cargo  sold  to  raise  funds,  ii.  327,  note. 
carrying  goods  on  deck,  ii.  327. 
if  owner  consents,  ii.  327. 
usage  to  carry  on  deck,  ii.  327. 
loss  by  decree  of  salvage  compensation,  ii.  327. 
collision,  ii.  328. 

2.  Sacrifice  must  be  necessary,  ii.  328. 

sufficient,  if  it  appeared  necessary  at  time,  ii.  328. 
consultation  witli  crew,  ii.  328. 

3.  Sacrifice  must  he  successful,  ii.  328,  329. 
if  nothing  is  benefited,  no  claim,  ii.  328. 

vessel  on  fire,  and  masts  cut  away,  and  fire  to  cargo  caused  thereby, 

ii.  328,  note, 
expenses  for  repairs,  ii.  329. 

wages  and  provisions,  ii.  329. 
to  prevent  condemnation,  ii.  329. 

4.  WliaJ.  constitutes  a  sacrifice,  ii.  329,  330. 

masts  blown  over  and  hanging  to  sides,  cut  away,  ii.  329. 
vessel  laden  with  lime,  and  lime  on  fire,  and  vessel  scuttled,  ii.  330. 
vessel  on  fire  scuttled,  ii.  330. 
effect  of  sacrifice,  ii.  330. 
6.  Value  upon  which  contribution  is  assessed,  ii.  330-332. 
value  of  vessel,  ii.  330,  331. 
cargo,  ii.  331. 
I  government  property,  ii.  331. 

profits,  ii.  331. 
freight,  ii.  331. 

loss  of  freight  by  jettison,  ii.  331. 
6.  Adjustment  of  general  average,  ii.  332. 
port  of  destination,  proper  place,  ii.  332. 
adjustment  proper  where  made,  binding,  ii.  332. 
V   Persons  employed  in  a  ship,  ii.  332-349. 
1.  Master,  ii.  332-336. 
1.  Generally,  ii.  332-335. 
owner  bound  to  provide  competent  master,  ii.  332. 
duties  of,  ii.  332,  333. 
privileges  of,  ii.  333. 
primage,  ii.  333. 
power  to  sell  ship,  ii.  333. 

hypothecate,  ii.  333. 
VOL.  III.  48 
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repair,  ii.  33S. 
charter,  ii.  333. 
may  appoint  other,  ii.  333. 
appointed  by  consul,  ii.  333. 
lien  on  sliip,  ii.  333,  334. 

freight,  ii.  334. 
liability  of  owner  for  torts  of,  ii.  334. 
limitation  of  liability  by  statutes,  ii.  334,  335,  and  note. 
2.  Power  of  the  master  over  the  cargo,  ii.  335,  336. 
to  hypothecate  cargo,  ii.  335. 

goods  consigned  to,  for  sale  and  returns,  ii.  335,  note, 
power  of  master  through  necessity,  ii.  335,  note, 
to  sell  cargo,  ii.  336,  and  note, 
■when  cargo  belongs  to  owner  of  ship,  ii.  336. 
2.  Seamen,  ii.  336-34  7. 

1.  Shipping  articles,  ii.  336-338. 
regulated  by  statute,  ii.  336. 

seaman  in  foreign  port,  need  not  sign,  ii.  336,  note. 
in  construing,  seaman  has  benefit  of  doubt,  ii.  337. 
protected  against  unusual  stipulations,  ii.  337,  338. 
when  shipping  articles  made  in  home  port,  ii.  337. 
assent  of  consul  to  suit,  ii.  337,  note, 
when  jurisdiction  will  be  taken,  ii.  337. 
Btipulatious  in  derogation  of  lien,  ii.  337,  338. 
may  be  promoted  or  degraded,  ii.  338. 
wages  when  promoted,  ii.  338. 

degraded,  ii.  338. 

shipped  without  articles,  ii.  338. 
parol  evidence  to  show  false  statements,  ii.  338. 

2.  Wages  of  seamen,  ii.  338-341. 
lien  for  wages,  ii.  338,  and  note. 

not  lost  by  receipt  of  order,  ii.  339. 

promissory  note,  ii.  339. 
belongs  to  fishermen,  ii.  339. 

all  persons  on  board,  ii.  339. 

pursers,  ii.  339. 

stewards,  ii.  339. 

cooks,  ii.  339. 

ship  carpenters,  ii.  339. 

deck  hands,  ii.  339. 

])ilots  and  firemen,  ii.  339. 

woman,  ii.  339. 

all  but  master,  ii.  339. 

persons  hired  principally  for  their  skill  as 
wreckers,  ii.  339. 
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landsmen,  servants,  musicians,  watchmen  in  port  have  no  lien,  ii.  339. 
lien  exists  against  government,  ii.  339. 
prevails  over  bottomry  bond,  ii.  339. 

wben  ship  is  lost  before  completion  of  voyage,  ii.  339. 

cannot  insure  wages,  ii.  339. 

derive  benefit  from  insurance  by  owner,  ii.  339. 

advance  wages  belong  to  seamen,  ii.  340. 

freight  the  mother  of  wages,  ii.  340. 

special  contract  between  owner  and  freighter  does  not  affect,  ii.  340. 

when  voyage  is  entire,  ii.  340. 

when  ship  is  wrecked,  ii.  340. 

whether  earned  by  salvage,  ii.  340,  341. 

ship  abandoned  for  original  unseaworthiness,  ii.  341. 
3.  Provisions,  ii.  341,  342. 

owner  bound  to  supply  by  common  law,  ii.  341. 
U.  S.  statute,  ii.  341. 

short  allowance  must  be  from  original  insufficiency,  ii.  341. 

less  than  statute  quantity  of  all  three  articles  is  short  allowance  of 
all,  ii.  341. 

triple  wages  then  given  for  each  day,  ii.  341,  note. 

quantity  prescribed  by  law,  ii.  342. 

deficiency  of  one  kind  not  compensated  by  excess  of  other,  ii.  342. 

flour  not  compensation  for  want  of  bread,  ii.  342. 

proper  allowance  determined  by  navy  ration,  ii.  342. 
4.   Care  of  seamen  in  sickness,  ii.  342,  343. 

medicine-chest,  ii.  342. 

not  substitute  for  obligation  of  law-merchant,  ii.  343. 

sickness" caused  by  fault  of  sailor,  ii.  343. 
6.  Return  of  the  seaman  to  this  country,  ii.  343,  344. 

must  produce  seamen,  or  account  for  their  absence,  ii.  343. 

duty  on  discharging  seamen  abroad,  ii.  343. 

power  of  consul,  ii.  343,  note,  344. 

when  voyage  is  broken  up  by  disaster,  ii.  343,  and  note. 

in  case  of  capture,  ii.  344. 

when  seamen  discharged  abroad  without  their  consent,  ii.  344. 

desertion  caused  by  cruelty,  ii.  344.  (^ 

power  to  send  seamen  home  in  other  ships,  ii.  344. 

penalty  on  master  discharging  seaman  without  his  consent,  ii.  344. 

what  seaman  may  recover  in  such  case,  ii.  344. 
6.  Punishment  of  seamen,  ii.  345. 

for  disobedience  or  misconduct,  ii.  345. 

not  for  incompetency,  ii.  345. 

how  far  permitted,  ii.  345. 

flogging  prohibited,  ii.  345. 
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act  of  1850  not  penal  law,  ii.  345. 

bearing  on  act  of  1835,  ii.  345. 
flogging  not  cruel  and  unusual  puniBhment,  ii.  345. 
blow  inflicted  on  an  emergency,  ii.  345. 
forfeiture  of  wages,  ii.  345. 
irons,  ii.  345. 

confinement  on  board,  ii.  345. 
imprisonment  on  shore,  ii.  345,  and  note, 
hard  labor,  ii.  315. 

imprisonment  by  consul,  ii.  345,  note. 
7.  Desertion,  ii.  346,  347. 

reasonable  punishment  for,  ii.  346,  note, 
distinguished  from  absence  without  leave,  ii.  346. 
for  sufficient  cause,  ii.  346. 
cruelty,  ii.  346. 
unseaworthiness,  ii.  346. 
no  provisions,  ii.  346,  and  note, 
change  of  voyage,  ii.  346. 
leaving  vessel  during  collision,  ii.  346. 
statutory  desertion,  ii.  34(5,  347,  and  notes, 
more  than  forty-eight  hours  without  leave,  ii.  347.  . 
how  far  forfeiture  of  wages,  ii.  347. 
desertion  of  part  of  crew,  ii.  347. 
mates  regarded  as  seamen  for  most  part,  ii.  347. 
3.  Pilots,  ii.  348,  349. 

States  make  own  pilot  laws,  ii.  348. 
U.  S.  statutes  respecting,  ii.  348,  note. 

U.  S.  courts  concurrent  jurisdiction  ■vvith  State  courts,  ii.  348,  note. 
must  be  duly  appointed,  ii.  348. 
vessel  may  refuse  to  take,  but  must  pay  fees,  ii.  348. 
have  control,  ii.  348. 

master  not  liable  while  they  are  on  board,  ii.  348. 
power  of  master  not  wholly  superseded,  ii.  348. 
servants  of  ship-owner,  ii.  348,  349. 
when  owner  is  obliged  by  law  to  take,  ii.  349. 

owners  liable  to  ship^rs  for  damages  from  refusal  to  take  pilot,  ii.  349. 
answerable  for  their  own  default,  ii.  349. 
SHIPS,  OWNERS  OF, 

when  liable  as  common  carriers,  i.  171,  182. 
agents  of,  to  receive  goods,  i.  176. 

custom  of,  to  pay  bills  drawn  by  masters,  does  not  bind  them  as  accept- 
ors, ii.  545,  II.  (y). 
SHIPPING  AP.TICLES,  ii.  336-338. 
SHIPPING-NOTE, 

(5ee  Bills  or  Lading.) 
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care  of  seamen  in,  ii.  342,  343. 
SIGNATURE, 

of  an  agent,  what  sufficient  to  make  tlie  principal  a  party,  i.  52-56,  121 
541. 

of  a  partner,  for  the  firm,  to  a  sealed  instrument,  i.  110,  n.  (b). 

of  an  attorney,  how  it  must  be  made,  i.  110-112,  139,  140. 

of  an  auctioneer,  whether  it  must  appear,  i.  112,  n.  (c). 

of  a  trustee,  when  it  binds  himself,  i.  56,  121.  ^ 

of  executors  and  administrators,  when  it  renders  them  personally  liable, 
i.  127. 

of  a  partner,  when  it  binds  the  firm,  i.  187. 

of  an  indorser  to  a  bill  or  note,  i.  240. 

of  the  maker,  i.  248. 
SIGNING, 

required  by  the  statute  of  frauds,  i.  541,  544,  549;  iii.  4-14. 

when  a  letter  amounts  to,  iii.  4,  and  n.  (c). 

indorsement  of  unsigned  contract  for  the  purpose  of  transfer,  sufficient, 
iii.  4. 

writing  of  the  agreement,  not  sufficient,  iii.  4,  5,  296. 

place  of,  iii.  5-7. 

when  in  printing  or  pencil,  i.  543,  544,  n.  (e)  ;  iii.  8,  9. 

by  an  agent,  under  the  statute  of  frauds,  iii.  10,  11. 

by  an  agent  authorized  by  parol,  i.  541,  549,  550;  iii.  12. 
SLATIDER, 

in  actions  for,  where  other  words  admissible  in  evidence,  iii.  168. 

what  are  actionable  words,  and  when  damage  must  be  proved,  iii.  176,177. 

action  for,  whether  maintainable  on  the  ground  that  damage  resulted 
from  repetition  of  defendant's  words  by  third  party,  iii.  180,  n.  (w). 

nominal  damages  when  given  for,  iii.  219,  n.  (j). 
SL-4  TES, 

Nature  of  the  relation  of  master  and  slave,  i.  399-401. 

peculiar  in  this  country,  i.  399. 

maxim  that  the  law  favors  liberty,  how  to  be  understood,  i.  399. 

no  intermediate  state  between  freedom  and  slavery  allowed,  i.  400. 

maiam,  partus  sequitur  ventrem,  i.  401. 
Action  for  freedom,  i.  i01-4:05. 

in  what  form  it  may  be  prosecuted,  i.  401. 

proceedings  in,  pending  the  trial,  i.  401. 

presumption  of  freedom  or  slavery,  how  it  may  arise  or  be  overcome  in 
either  case,  i.  402,  403. 

presumption  against  every  negro  that  he  is  a  slave,  i.  403. 

evidence  admissible  to  prove  freedom  or  slavery,  i.  404,  405. 

damages  recoverable  by  plaintiif  on  proof  of  freedom,  i.  405. 
Hie  capacity  of  slaves  to  contract,  i.  406,  407. 
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how  regarded  by  the  law,  i.  406. 
injuries  to  their  persons,  how  punislied,  i.  406,  407. 
death  of,  by  excessive  whipping,  murder,  i.  407. 
Liability  of  the  master  for  the  slaoe,  i.  408,  409. 
for  his  torts,  i.  408. 

for  necessaries  furnished  to  him,  i.  409. 
for  medical  attendance  on  him,  i.  409. 
master  not  bound  by  his  contracts  with  his  slave,  i.  409. 
and  generally  not  even  for  emancipation,  i.  412. 
Of  contracts  between  a  slave  and  one  not  his  master,  i.  410,  411. 
generally  prohibited  by  statute,  i.  410. 

whether  the  contract  of  a  slave  may  be  ratified  by  his  master,  i.  410,  41 1 
Of  gifts  to  a  slave,  i.  411-413. 
contracts  of  emancipation  between  master  and  slave,  and  between  mas 
ter  and  third  persons,  i.  411-413. 
The  peculium,  i.  413,  414. 
Of  the  murrinr/e  of  slaves,  i.  414,  415. 
not  legal,  i.  414. 

effect  of  marriage  during  slavery  on  the  status  of  emancipated  slaves, 
i.  414,  n.  («). 
Emancipation  of,  i.  415-419. 
how  effected,  i.  415,  416. 
taking  effect  on  a  contingency,  i.  416. 
conditions  subsequent  to,  voiil,  i.  416. 
the  rights  of  creditors,  how  affected  by,  i.  416,  417. 
restrictions  on,  i.  418. 

validity  of,  dependent  on  the  laws  of  the  State  where  the  emancipated 
slaves  reside,  i.  418,  419. 
Of  slaves  for  a  limited  time,  or  slijlu-liberi,  i.  419-421. 
capacity  to  take  by  testament  or  gift,  i.  419. 
a  court  of  equity  will  not  forbid  their  removal  from  the  State  by  the 

master,  i.  419. 
condition  of  the  clilldren  of  a  statu-liberi,  i.  420. 
warranty  in  the  sale  of  a  slave,  i.  576,  n.  (Ji). 
responsibility  of  the  hirer  of,  ii.  122,  n.  (?/),  127,  n.  (j). 
liability  of  common-carriers  for  the  transportation  of,  ii   219,  n.  (b),  222, 

n.  (e). 
how  affected  by  the  lex  domicilii,  ii.  574,  n.  (I). 

execution  of  contract  for  the  benefit  or  manumission  of,  how  compelled, 
ii!.  374,  and  n.  (j). 
SOVEREIGN, 

the  rule  contra  proferentem,  not  applicable  to  grant  of,  ii.  506. 
SPECIALTY,   CONTRACTS   BY, 
definition  of.  i.  7. 
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consideration  of,  i.  428. 

how  proved  and  varied  by  parol  evidence,  i.  429,  430. 
must  be  sued  on  in  the  name  of  a  party  to,  i.  466. 
form  of,  ii.  510-513,  588. 
fraud,  whether  bar  to  action  upon,  ii.  783. 
{See  Deed.) 
SPECIFIC  ARTICLES, 

bills  and  notes  payable  in,  not  negotiable,  i.  248. 

as  to  stamping,  iii.  811. 
payment  in,  time  and  place  of,  i.  536. 
tPnder  of,  ii.  645-655. 

(See  Tender.) 
notes  payable  in,  ii.  650-653. 
damages  for  non-payment  of,  iii.  215,  216. 
SPECIFIC   PERFORMANCE, 

of  a  contract,  when  enforced  by  the  common  law,  i.  490,  491. 
of  a  contract  relative  to  real  estate,  i.  492. 
lien  by,  iii.  238,  241,  271. 
Of  the  oriijin  and  purpose  of  this  remedy,  iii.  350-358. 
difference   between  remedies  afforded  by  courts  of  law  and  comlB  of 

equity,  iii.  350. 
old  action  of  detinue,  iii.  350. 

origin  and  effects  of  decrees  for  specific  perfoi-mance,  iii.  350,  n.  (a), 
to  supply  insufficiency  of  the  law,  iii.  350. 
"  equity  follows  the  law,"  by  carrying  out  its  principles,  iii.  350,  n.  (6), 

351,  391,  n.  (o). 
conditions  which  entitle  party  to  decree  for  specific  performance,  iii.  351, 

n.  (d). 
to  be  granted  at  the  discretion  of  the  court  upon  the  facts  of  each  case, 

iii.  351,  11.  (/),  352,  420,  n.  (0- 
what  equities  are  to  be  inquired  into,  iii.  351,  n.  (_/"),  352,  n.  (^). 
"he  who  asks  equity  must  do  equity;"  meaning  and  application  of  the 

rule,  iii.  351,  n.  (/). 
if  change  of  circumstances  renders  specific  performance  of  contract  op- 
pressive or  inequitable,  iii  271,  n.  (A),  352,  n.  (g). 
decree  of,  to  be  granted  when  remedy  at  law  is  inadequate,  iii.  349,  352, 

353. 
whether,  when  plaintiff  has  lost  his  remedy  at  law  by  negligence,  iii.  353, 
n.  (i). 
when  legal  remedy  is  inadequate  by  reason  of  its  dependence 

on  the  personal  responsibility  of  the  creditor,  iii.  365. 
against  corporations  and  public  officers,  iii.  353,  ii.  (h). 
when  land  is  taken  by  railroad  company,  iii.  353,  n.  (A), 
to  enforce,  against  a  purchaser,  covenants  not  running  with 
land,  iii.  353,  n.  (k). 
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to  enforce  agreement  against  creditor,  iii.  353,  n.  (i). 
■when  both  parties  are  dead,  iii.  353. 
what  interest  will  support  a  bill  for,  iii.  354. 

marriage  settlements,  when  capable  of  being  rescinded,  iii.  354,  n.  (Z). 
concealment  by  contracting  party  of  his  true  character,  efiijct  of  upon, 

iii.  354,  414,  notes  {(f),  (e). 
terms  of  contract  and  proof,  necessary  to  obtain,  iii.  354,  n.  (o). 
when  bill  for  may  be  amended,  Iii.  354,  n.  (o). 
form  of  contract  immaterial,  iii.  355. 
of  deed  unrecorded,  iii.  355,  n.  (p). 

inoperative,  for  want  of  acknowledgment,  iii.  355,  n.  (/;). 
void  by  matter  subsequent,  iii.  355,  n.  (/)). 
agreement  to  refer  and  award,  iii.  355,  n.  (p),  377,  n.  (z),  395,  n.  (g). 
bond  with  penalty,  considered  as  a  contract,  iii.  355,  356. 
for  the  performance  of  work,  iii.  371,  n.  («). 
seal,  how  far  establishing  presumption  of  consideration  in  equity,  iii. 

356. 
lease,  iii.  357,  n.  (s),  368,  371,  n.  (w).     (See  373). 
decree  may  be  obtained  by  both  parties  to  a  contract,  if  by  one,  iii.  356, 

364,  11.  (h),  368,  n.  (/),  382,  n.  (n). 
whether  lapse  of  time  will  preclude  party  from  relief,  iii.  357. 
rules  of  construction  and  evidence  applied  to  contracts  requiring,  the 

same  as  at  law,  iii.  357. 
omission  in  written  agreement,  how  proved,  iii.  357,  n.  (w). 
equity  will  consider  that  as  done,  which  ought  to  have  been  done;  meau- 

and  application  of  the  rule,  iii.  357. 
who  may  be  compelled  to  specific  performance,  iii.  357,  n.  (x),  358,  notes 

0/).  (^)- 

how  far  courts  of  equity  may  go  in  giving  full  relief,  after  having  taken 
jurisdiction  for  the  purpose  of  granting  specific  performance,  iii.  374, 
n.  {k),  .375,  n.  (p). 
Of  consideration,  iii.  359-363. 

equitable  construction  of  the  rule  that  promises,  without  valuable  con- 
sideration, are  void,  iii.  359. 

when  promisee  has  acted  upon  the  faith  of  such  promise,  iii.  359. 

a  benefit  conferred,  received,  or  held,  constitutes  a  valuable  considera 
tion,  iii.  350. 

necessity  for  valuable  consideration  confined  to  e.'iecutory  promises,  iii 
360. 

inadequacy  of  consideration,  iii.  360,  361. 

between  near  relatives,  iii.  361,  n.  (k). 

contract  benefiting  party  collaterally  interested,  from  whom  no  part  of 
consideration  proceeds,  when  enforced,  iii.  361. 

distinction  between  promises  made  before  and  after  consider  ition  is  re- 
ceived, iii.  362. 
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promises  before  and  after  marriage,  iii.  362. 
good  or  meritorious  consideration,  iii.  362,  363. 
Of  contracts  relating  to  i>ersonally,  iii.  363-377. 
distinction  between  contracts  relating  to  realty  and  those  relating  to 
personalty ;  specific  performance  granted  of  the  former,  not,  in  general, 
of  the  latter,  iii.  363,  364. 
ground,  force,  and  scope  of  this  distinction,  iii.  364.  365. 
decree,  when  granted  to  enforce  contracts  relating  to  personalty,  iii.  364, 

n.  0). 
contract  of  sale  when  creating  the  relation  of  trustee  and  cestui  que  trust 
between  vendor  and  vendee,  iii.  364,  n.  ((). 
*    if  decree  would  effect  only  the  payment  of  money  or  its  equivalent,  iii. 
364,  365. 
if  vendee  can  avail  himself  of  this  remedy,  vendor  may,  iii.  364,  n.  (u). 

{See  356  and  368,  n.  {I).) 
if  legal  remedy  is  inadequate  by  reason  of  its  dependence  upon  the  per- 
sonal responsibility  of  defendant,  iii.  365. 
if  surety  has  claims  for  contribution  against  co-sureties,  some  of  whom  are 

insolvent,  iii.  365. 
in  agreements  respecting  partnership,  iii.  366,  367. 
in  agreement  by  partner  not  to  engage  in  other  business,  iii.  367. 
contracts  for  personal  services,  iii.  367,  371,  and  notes,  374,  375,  n.  (p). 
agreement  to  sell  the  good-will  of  trade,  iii.  368. 

to  sell  the  business  of  an  attorney,  iii.  368,  u.  (A). 

for  lease,  or  renewal  of  lease,  iii.  357,  n.  (.s),  368,  371,  n.  («). 

{See  372.) 
concerning  annuities,  iii.  368,  369. 
for  the  purchase  of  debts,  iii.  368. 
to  keep  banks  of  river  in  repair,  iii.  369. 
to  pay  a  specified  sum,  and  an  additional  sum   for  article 

manufactured,  iii.  369. 
for  the  sale  of  shares  and  stock,  iii.  369,  370. 
for  the  exclusive  property  in  certain  partnership  books,  iii. 
369,  n.  (s). 
distinction  between  contract  to  build  and  to  repair  a  house,  iii.  371. 
contract  for  defined  work  upon  land,  iii.  372,  373. 
contracts  relating  to  realty,  not  enforceable  in  equity,  when  breach  of  can 

be  adequately  compensated  for  in  damages,  iii.  372. 
covenants  in  leases  enforced  by  injunction,  iii.  373,  and  notes.     {See  374.) 
the  breach  of  negafwe  covenants  prevented  by  injunction,  iii.  373.  n.  {ui). 
agreements  by  tenants  to  surrender  estate  to  landlord,  iii.  373,  u.  {iv.) 
contracts  relating  to  personalty  enforced,  when  the  effect  of  breach  of 

cannot  be  estimated  with  exactness,  iii.  373,  374. 
specific  performance  of  personal  acts,  when  decreed,  iii.  374. 
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as  indorsement  of  note,  iii.  374. 
renewal  of  lease,  iii.  374. 
charging  annuity,  iii.  374. 
investment  of  money,  iii.  374. 
execution  of  contract  for  the  benefit  or  manu- 
mission of  slaves,  iii.  374,  and  n.  (_;'). 
agreement  to  insure,  iii.  374. 
of  execution  of  a  stamped  iristi'unient,  iii  349. 
how  far  pretium  affeclionis  influences  the  court  in  decreeing  specific  per- 
formance, iii.  374,  375. 
■when  personal  property  is  detained  in  breach  of  trust,  iii.  375. 
when  breach  of  contract  may  be  compensated  for  in  damages,  as  to  part 
only  of  siiliject-matter,  specific  performance  granted  of  entire  con- 
tract, iii.  375. 
not  ground  of  demurrer  to  bill,  that  it  seeks  specific  performance  of  con- 
tract relating  to  personalty,  iii.  375. 
injuriclion,  when  gi anted,  iii.  375,  376.     {See  373,  and  n.  (!(').) 
specific  perJbrmance  granted  when  promise  is  positive;  injunction  when 

negative,  —  Ibrce  and  limitations  of  this  rule,  iii.  3  75,  376. 
effect  of,  when  in  a  contract  there  is  an  agreement  to  act,  and  an  agree- 
ment of  restraint,  not  the  converse  of  each  other,  iii.  375, 
n.  (p). 
when  ancillary,  iii.  3  76,  n.  (p)- 
United  States  Supreme  Court  less  disposed  to  regard  distinction  between 

realty  and  personalty  than  English  courts,  iii.  37C. 
power  given  to  the  State  courts  as  to  specific  ])erformance,  iii.  377. 
Of  contracts  ri'lalinij  to  the  conveyance  of  land,  iii.  37  7-387. 

when  agreement  contemplates  another  remedy  for  default,  iii.  377,  n.  ()/). 
whether  equity  will  protect  vendor  less   readily  than  vendee,  iii.  377, 

when  eijuity  will  remove  an  obstacle  in  the  way  of  a  present  apphcation 

for  specific  performance,  iii.  377,  n.  (z). 
specific  performance  of  an  award  when  decreed,  iii.  377,  n.  (z),  395, 

n.{g).     (.SVe355,  „.  (p).) 
when  the  land  is  in  a  tijicign  country,  iii.  377,  378. 
delect  in  tide,  iii.  37S-38-2. 

reference  out  of  court  to  remove,  iii.  378,  n.  (c). 

waiver  of;  pleadings,  iii.  3  79,  notes  (rf),  (e). 

costs  of  suit  on  account  of,  iii.  37'J,  n.  (rf). 

vendor  must  prove  title  not  covenant  for  title,  iii.  379,  n.  (/). 

unimportant  objections  to,  iii,  379,  n.  (_f/). 

unfavorable  decision  of  inferior  court  does  not  render  title 

doubtful,  iii.  380,  u.  (f). 
adverse  opinions  of  conveyancers  and  lawyers,  iii.  380, 
381. 
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when  readily  removable,  iii.  381. 

how  and  when  removable  so  as  to  perfect  the  title,  eflfecl 

of  removal  of,  iii.  381,  382,  and  notes  (/),  (m). 
if  vendor  unfairly  conceals  defect,  which  is  subsequently 

removed,  iii.  382,  n.  (m). 
for  purchaser,  not  seller,  to  object  to,  iii.  382. 
when   purchaser   can  insist  upon  conveyance  of  part  of 

land,  if  title  to  the  remainder  has  failed,  iii.  382. 
mutuality  in  contracts,  iii.  382,  n.  (o). 
time,  when  "  of  the  essence  of  the  contract,"  iii.  383-387. 
change  of  circumstances,  effect  of,  upon  question  of  time,  iii.  383,  n.  (s). 
time,  though  not  originally  of  the  essence  of  the  conb-act,  may  become 

so,  iii.  384,  n.  ((). 
diiferent  rules  at  law  and  in  equity,  iii.  385,  n.  (u). 
prima  facie,  time  not  essential  in  equity,  iii.  385,  n.  (y). 
otherwise,  when   property  is  perishable,  or  wanted  for  an  immediate 
purpose,  or  when  vendor  has  determinable  interest  only,  or  by  express 
stipulation,  iii.  385,  n.  (ti). 
express  agreement  of  parties  upon  particular  time,  what  evidence  that 

time  is  of  the  essence  of  the  contract,  iii.  385. 
modern  and  American  tendency,  iii.  386,  387. 
Of  the  Statute  of  Frauds,  iii.  387-399. 
effect  of,  in  equity  upon  contracts,  iii.  387. 
what  is  a  compliance  with  the  statute,  iii.  387,  n.  (z). 
parol  evidence,  when  admissible  to  connect  parts  of  a  contract,  iii.  387, 

when  to  prove  additional  consideration,  iii.  388,  n.  (c). 
provisions  of,  iii.  388. 
undelivered  deed,  iii.  388,  n.  (t/). 
when  memorandum  is  lost,  iii.  388,  n.  (y). 
agent,  signature  of  iii.  388,  n.  (x). 
when  equity  requires  the  contract  to  be  written,  iii.  388. 
when  contract  in  writing  is  completed,  iii.  388,  notes  (ij)  and  (c). 
parol  evidence  admissible  to  rebut,  but  not  to  raise  an  equity,  iii.  389. 
when  simultaneous  parol  agreement  is  entered  into  in  modification  of 

written  agreement,  iii.  389,  n.  (e).     (&e  407,  n.  (fc).) 
evidence  of  simultaneous  parol  agreement,  iii.  389,  n.  (/i). 
statute  of  frauds  must  be  pleaded  to  defeat  contract  not  in  writing,  iiL 

390. 
what  constitutes  sufficient  pleading,  iii.  390,  n.  (i). 
principles  of  equity,  how  affected  by  general  statute  provisions,  iii.  391, 

n.  (0). 
part  performance,  iii.  391-396. 

how  pleaded,  iii.  392,  n.  (u). 
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what  constitutRS,  iii.  392-395. 
payment  of  money  not,  iii.  393,  394. 
marriage  settlements,  when  taken  out  of  the  statute 
by,  iii.  396. 
instances  where  equity  has  disregarded  the  statute  of  frauds,  iii.  396,  397. 
parol  promise  of  executor,  iii.  397. 

of  heir,  iii.  397. 
equity  will  correct  a  mistake,  iii.  397. 

parol  evidence  when  aduii.-iible  to  show  mistake,  iii.  397,  398. 
mistake  of  law;  ignoranlia  legis  neminem  excusat,  iii.  398. 
Of  compensation,  iii.  399-403. 
when  change  or  mistake  renders  e.^act  e.xecution  of  contract  impossible, 

iii.  399,  400. 
when  party  is  entitled  to,  iii.  400. 

amount  of,  how  ascertained  at  law  and  in  equity,  iii.  400. 
what  failure  or  deficiency  will  prevent  decree  for  specific  performance, 

iii.  400. 
compensation  not  damages,  iii.  400. 

force  of  this  rule,  iii.  400,  401. 
for  uncertain  and  contingent  diminution  of  estate,  iii.  401. 
indemnity  as,  iii.  401,  n.  (/). 

purchaser  not  bound  to  take  property  different  from  what  he  bargained 

for,  iii.  401. 
as  lease  for  underlease,  iii.  401. 
as  underlease  for  lease,  iii.  401. 
life-estate  for  fee,  iii.  401. 
reversion  tor  present  estate,  iii.  401. 
purchaser  may  compel  execution  and  payment  of  compensation,  if  estate 

is  less  than  that  bargained  for,  iii.  401. 
■whether  equity  will  decree  compensation,  when  it  cannot  decree  specific 
pertbi'mance,  iii.  402. 
Impossibilily  and  other  defencefi,  iii.  404-420. 

impossi  bility ,  on  the  part  of  the  court,  to  enforce  its  decree,  iii.  404. 
as  to  compel  stage  actor  to  perform  his  part,  iii.  404. 
on  the  part  of  defendant,  iii.  404-407. 
as  where  an  act  is  to  be  done  by  some  other  party  before 

defendant  can  act,  iii.  404,  n.  (a), 
when  price  is  to  be  settled  by  arbitration,  iii.  404,  n.  (o). 
where  literal  performance  is  impossible,  iii.  404,  n.  (a), 
what  would  not  be  a  defence  at  law  may  be  in  equity,  iii. 

40.5. 
except  by  violation  of  law,  iii.  405. 

representatives  of  party  bound  to  perform  his  agreement, 
iii.  406. 
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agreement  to  devise  property,  iii.  406. 

of  performing  contract,  to  be  distinguished  from  impossi- 
bility of  using  consideration  as  contemplated,  iii.  407. 

on  account  of  want  of  muluality,  iii.  407-412. 

when  plaintiff  cannot  perform  his  part  of  the  agreement, 
iii.  407. 

■when  plaintiff  fails  to  perform,  and  the  court  cannot  com- 
pel performance  of,  his  part  of  the  agreement,  iii.  407. 

in  case  of  lease,  iii.  407,  n.  (k),  408. 

insolvency  of  intended  lessee,  iii.  408. 

condition  precedent  to  relief  by  specific  performance,,  iii. 
407,  n.  (h). 

parol  agreement  collateral  to  written,  iii.  407,  n.  (k).   (See 
389,  n.  fe).) 

if  infant  seeks  specific  performance,  iii.  9,  n.  (I),  408. 

agreement  to  purchase  article  at  particular  place  only,  iii. 
408. 

probable  disability  of  plaintiff  to  perform  his  part  of  con- 
tract, iii.  408. 

as  insolvency  of  plaintiff,  iii.  409. 

contracts  between  servant  and  employer,  iii.  409. 

what  mutuality  of  remedy  is  necessary  to  entitle  party  to 
decree  for  specific  performance,  iii.  409,  n.  (t). 

want  of  mutuality  by  act  of  defendant,  iii.  409,  u.  (t). 

want  of  mutuality  by  act  of  God,  iii.  409,  n.  (() 

infirmity  of  title,  iii.  409,  n.  ((). 

where  one  party  only  signed  agreement,  iii.  409,  n.  (t). 

waiver  of  want  of  mutuality  by  party  entitled  to  set  up 
this  defence,  iii-  409,  n.  ((). 

assent  to  the  modification  of  agreement  by  party  sought  to 
be  charged,  iii.  409,  n.  (;). 

in  contract  of  sale  of  wife's  land,  iii.  409,  n.  (t). 

what  mutuality  of  arjreement  is  necessary  to  entitle  party 
to  decree  for  specific  performance,  iii.  409,  n.  ((). 

distinction  between  want  of  consideration  and  want  of  mu- 
tuahty,  iii.  409,  n.  Q). 

when  plaintiff  has  performed  part  of  his  share  of  the  con- 
tract, and  is  prevented  from  performing  the  rest,  iii. 
410-412. 
when  specific  performance  is  impossible,  but  will  become  possible,  iii 

412. 
enforcement  of  contract  with  married  women,  iii.  413. 
covenant  of  husband,  that  wife  shall  do  certain  acts,  iii.  413. 
good  faith  requisite,  iii.  414. 
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contract  tainted  with  fraud,  iii.  414. 
representations  and  concealments,  iii.  354,  414,  and  notes  {d),  (e). 

construction  of  representations,  iii.  414,  u.  (e). 

puffer  at  auction,  iii.  414,  n.  ((7). 

promise  to  alter,  and  oral  waiver  of,  contract,  iii.  415. 

waiver  or  variation  of  contract,  412,  and  n.  («),415,  and  n.  (jr). 

prevarication  in  bill,  iii.  416. 

delay  in  filing  bill,  iii.  416. 

oppressivenesss  of  bargain,  iii.  416. 

intoxication  of  party  when  agreement  was  made,  iii.  416,  and  n.  (n). 

wlien  the  rights  of  parties  have  been  determined  at  law,  iii.  417. 

when  contract  is  illegal,  or  against  the  policy  of  law,  iii.  417. 

as  that  business  should  be  carried  on  in  retiring 
•  ...  ° 

partner's  name,  i]i.  417,  n.  (5). 

when  part  of  contract  only  is  illegal,  iii.  418,  and  n.  (r). 

on  the  Miiv!  actions  of  mandamus  and  injunction  of  the  English  Proca- 

dure  Act,  iii.  419. 

Of  trust  moiigages,  so  called,  iii.  420-422. 

uses  to  which  they  are  applied,  iii.  420,  421. 

power  of  trustee  under,  iii.  422. 

how  regarded  by  the  courts,  iii.  422. 

SPECIFIC   TERMS, 

when  taking  the  sense  of  generic,  ii.  496. 

SPENDTHRIFTS, 

under  guardianship,  by  statute,  disability  of,  i.  388. 

SPONTANEOUS  PRODUCTS  OF  LAND, 

whether  chattels,  iii.  32,  33. 

STABLER, 

lien  of, 

(See  LiEX.) 

STAGE-COACHES, 

liability  of  owners  of,  as  common  carriers  of  goods,  ii.  168,  181. 

for  baggage  of  passengers,  ii.  199. 

STAKEHOLDERS   AND   M^-VGLUS, 

rights  of  parties  to  the  dcpi.sit,  ii.  020-629. 

illegal  wagers,  ii.  627,  ToD,  750. 

whether  the  situation  of  a  stalcelioldcr  is  similar  to  that  of  an  arbitrator, 

so  that  either  party  can  withdi-aw  the  wager  before  decision,  ii.  627, 

and  II.  (x). 

wages  regarded  with  disfavor  by  the  courts,  and  made  illegal  by  statute 

8  and  9  Vict.  ii.  62S. 

duty  of  auctioneer  as  stakeholder,  ii.  628. 

money  lent  for  the  purpose  of  betting  not  recoverable  by  the  lender,  ii. 

750,  u.  (/.•). 
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stalieholders  not  liable  for  money  paid  over  on  illegal  wager,  ii.  627,  n.  (2). 
law  otherwise  in  New  York  by  statute,  627,  n.  (a). 
STAMPS, 

Of  the  general  principles  of  the  Stamp  Law,  ii.  286,  287. 
act  requiring,  modelled  upon  the  English,  iii.  286. 
invalidates  for  want  of  stamp,  iii.  286. 
to  be  strictly,  and  exceptions  liberally  construed,  iii.  287. 
agreement  of  parties  to  evade,  not  tolerated,  iii.  287. 
least  burdensome  mode  of  compliance  with.  iii.  287,  and  n.  (</). 
post-stamping,  when  permitted,  retroactive,  iii.  287. 
unstamped  document  as  a  subject  of  trover,  iii.  287. 
Of  the  general  prolusions,  iii.  288-292. 
maker  of  instrument  the  party  to  stamp,  iii.  288. 
one  of  several  makei-s  may  stamp,  iii.  288. 
the  penal  and  invalidating  clause,  iii.  289. 

"  make,"  held  to  include  signing  and  issuing,  iii.  289,  and  n.  (i). 
as  to  the  party  to  bear  the  charge,  iii.  289. 
instrument  prior  to  June  1,  1863,  not  invalid,  iii.  289. 
may  be  post-stamped  in  court,  iii.  290. 
penalty  for  not  stamping,  in  force,  iii.  290. 
person  using,  to  cancel  the  stamp,  iii.  290. 
penalty  for  fraudulent  neglect  to  cancel,  iii.  290. 

may  extend  to  whoever  circulates  the  instrument,  iii.  290. 
cancelling  not  essential  to  validity  of  instrument,  iii.  290,  291. 
proprietary  medicines  and  other  articles  stamped,  iii.  291. 
articles  to  be  stamped,  whether  imported  or  domestic,  iii.  291. 
proprietary  or  private  stamps  allowed,  iii.  291. 
cancelling  general  revenue  stamps,  iii.  291. 

proprietary  stamps,  iii.  291. 
forfeit  for  not  cancelling  revenue  stamps,  iii.  292. 
penalty  for  not  cancelling  proprietary  stamps,  iii.  292. 
obscurity  of  statute  as  to  penalty,  iii.  292. 
What  documents  may  be  post-stamped,  iii.  293^ 
post-stamping  instruments  made  before  June  1,  1863,  iii.  293. 
bills  and  orders  drawn  abroad,  iii.  293. 
documents  made  in  foreign  country,  iii.  293. 
Of  the  duty  on  unspecified  contracts,  iii.  29.1-299. 
general  rate  for  agreement  stamp,  iii.  294. 
no  new  requirement  as  to  written  agreements,  except  as  to  dealings  in 

specie,  iii.  294. 
meaning  of  "  agreement "  in  the  act,  iii.  294. 
acknowledgment  with  implied  promise,  iii.  295. 
no  stamp  required  for  an  I  O  U,  iii.  295. 

for  acknowledgment  expressing  what  the  law  would  imply,  ilL 
295,  and  n.  (s). 
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for  written  offer  followed  by  parol  acceptance,  iii.  295. 

for  a  mere  license,  iii.  295. 

unsigned  memorandum  of  agreement,  not  included  in  the  statute,  iii.  296. 

assignment  of  patent  right,  iii.  296. 

agreement  written  by  one  party,  and  signed  by  the  other,  iii.  296. 

written  acknowledgment  to  cut  off  the  statute,  iii.  296. 

indorsement,  varying  terms  of  stamped  agreement,  iii.  296. 

made  while  the  whole  is  in  Jieri,  iii.  297. 
alterations  not  requiring  new  stamp,  iii.  297. 
after  issue,  vitiate  stamp,  iii.  297. 
questions  arising  in  regard  to,  iii.  297. 
notice,  with  terms  of  an  agreement,  to  be  stamped,  iii.  297. 
no  stamp  required,  to  a  mere  request,  iii.  298. 

to  an  undertaking  to  work  at  price  to  be  fixed  by 

another,  iii.  29.S. 
to  a  letter  promising  marriage,  iii.  298. 
to  undertaking  to  pay  interest,  iii.  298,  and  note  (^). 
to  letter  of  appropriation,  though  irrevocable,  iii.  298, 
to  carrier's  receipt  for  goods,  iii.  325. 
agreement  stamp  to  bail  indemnity,  iii.  298. 

to  promise  to  pay  money  generally,  iii.  298. 
as  to  distinct  contracts  in  same  instrument,  iii.  298. 
stamped  agreement,  with  another  erased,  iii.  298. 
one  agreement  by  several  parties,  iii.  299. 

where  several  contracts  by  different  parties,  and  but  one  stamp,  iii.  299. 
every  letter  essential  to  the  agreement,  to  be  stamped,  iii.  299. 
common  counts  available  where  writing  is  unstamped,  iii.  300. 
production  of  unstamped  contract  by  defendant,  iii.  300. 
existence  of  unstamped  contract,  shown  by  plaintiff,  iii.  300. 
On  bills,  notes,  checks,  and  money  orders,  iii.  300-316. 
rate  on  checks  and  demand  on  sight  orders,  iii.  300. 

whore  time  is  unspecified,  iii.  300. 
demand  rates  on  contlifuing  securities,  iii.  301. 
inland  bills,  &c.,  payable  on  time,  iii.  301. 
notes,  and  other  evidences  of  money  payable,  iii.  301. 
whether  over  or  under  twenty  dollars,  iii.  301. 
whether  on  demand  or  on  time,  iii.  301. 
foreign  bills  not  in  sets  of  three,  iii.  301. 
letters  of  credit  drawn  here  and  payable  abroad,  iii.  301. 
foreign  bills  in  sets  of  three  or  more,  iii.  301. 
construction  of  the  statute  as  to  foreign  bills,  iii.  301-303. 
as  to  stamping  inland  bills  drawn  in  sets,  iii.  304. 
penalties  for  not  stamping  negotiable  paper,  iii.  304,  305. 
liabilities  of  parties  to  unstamped  paper,  iii.  305, 
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alteration  of  notes  after  stamping  and  issue,  iii.  305,  306. 
signing  by  surety  after  stamping  and  issue,  iii.  306. 
correction  of  mistake  by  consent,  after  issue,  iii.  306,  and  n.  (y"). 
alteration  of  bill  before  acceptance  and  negotiation,  iii.  307. 
of  accommodation  paper,  iii.  307,  308. 
of  exchanged  acceptances,  iii.  308. 
reissue  of  stamped  paper  after  payment,  iii.  308. 

by  party  not  ultimately  liable,  iii.  309. 
the  true  principle  of  reissue  after  payment,  iii.  309. 
negotiation  by  drawer  after  payment  of  acceptance,  iii.  309,  and  n.  (I), 
if  no  time  specified,  paper  to  be  stamped  as  on  demand,  iii.  309. 
evidence  as  to  intention  in  prosecution  for  penalty,  iii.  309,  310. 
interest  requires  no  increase  of  stamp,  iii.  310. 
■words  of  note,  and  not  figures,  the  measure  of  stamp,  iii.  310. 
check  payable  ahead,  to  be  stamped  as  note,  iii.  310. 
note  renewed  requires  new  stamp,  iii.  311. 

payable  in  merchandise,  as  to  stamp  of,  iii.  311. 

ruling  of  commissioner,  iii.  311. 
bill  payable  on  contingency,  to  be  stamped,  iii.  311. 

regarded  as  an  order,  iii.  311. 
as  to  order  to  pay,  uncertain  as  to  amount,  iii.  312,  and  n.  (z). 
written  direction  sent  to  payor,  iii.  312. 
any  order  to  pay  definite  amount,  iii.  312. 
any  written  evidence  of  payment  to  be  made,  Hi.  312. 
two  classes  of  penalties  on  unstamped  bills,  &c.,  iii.  313. 
common  counts,  if  no  stamp  on  note,  iii.  313,  342. 
indorsement  of  interest  available  in  evidence,  iii.  313.. 
innocent  holder  of  post-stamped  note,  protected,  iii.  313,  and  n.  (/). 
considerations  in  favor  of  English  decisions,  iii.  314. 
objections  to  be  urged  against  the  doctrine,  iii.  314,  315. 
tenderness  of  English  courts  for  negotiable  paper,  iii.  316. 
whether  policy  of  the  law  will  set  aside  an  express  provision  of  the  law, 

iii.  316. 
distinction  as  to  usurious  notes,  perhaps  applicable,  iii.  316. 
letter  of  credit,  what,  to  be  stamped,  iii.  316. 

as  defined  by  English  stamp  act,  iii.  316. 
as  understood  by  U.  S.  Commissioner,  iii.  316. 
inland,  stamped  as  an  order,  iii.  317. 
stamped  for  maximum  limit,  iii.  317. 
On  commercial  documents,  iii.  317-323. 
broker's  sale  notes  and  memoranda,  iii.  317. 
as  to  memorandum  in  broker's  books,  iii.  317. 
both  bought  and  sold  notes  to  be  stamped,  iii.  31 7. 
contract  for  coin,  in  writing  and  stamped,  iii.  317. 
VOL.  III.  49 
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void  if  not  in  writing,  iii.  318. 
loan  upon  coin  at  a  premium,  void,  iii.  317. 
lottery  ticliet  and  lilie  tokens,  to  be  stamped,  iii.  318. 
unstamped,  unavailable  for  prize,  iii.  318. 
not  stamped  until  sold,  iii.  318. 
bill  of  lading,  foreign,  but  not  domestic,  iii.  319. 

assignment,  requires  agreement  stamp,  iii.  319. 
unstamped,  parol  evidence  in  lieu  of,  iii.  319. 
bin  of  sale  of  vessel,  iii.  319. 

if  for  security,  as  a  mortgage,  iii.  319. 
charter-party,  both  foreign  and  domestic,  iii.  319. 
policy  of  insurance,  of  every  kind,  iii.  320. 
no  stamp  on  deposit  note  to  mutual  insurance  company  iii.  320. 
open  policy,  how  stamped,  iii.  320. 

to  be  stamped  when  issued,  iii.  320. 
conditions  in  policy  do  not  afl'ect  liability  to  stamp  duty,  iii.  320. 
decisions  as  to  conditions,  does  not  touch  the  question  of  stamp,  iii.  320, 

and  n.  (z). 
certificate  of  insurance  by  holder  of  open  policy,  iii.  321. 
assignment  of  interest  in  policy,  iii.  321. 
liberality  of  English  law  as  to  altering  marine  policy,  iii.  321. 
alterations  not  affecting  stamp,  iii.  322,  323. 

requiring  new  stamp,  iii.  323. 
life  insurance  pohcy,  iii.  324. 

no  stamp  on  policy  against  injury  to  travellers,  iii.  324. 
On  cerlificates,  iii.  324,  32.'5. 
certificate  of  stock,  iii.  324. 
of  deposit,  iii.  324. 
of  damage,  iii.  324. 
of  post-warden,  iii.  324. 
of  any  other  description,  iii.  324. 
of  weight  and  measure  exempted,  iii.  324. 
of  record  and  acknowledgment  of  deeds,  exempt,  iii.  324. 
of  proof  of  deeds  by  attesting  witnesses,  exempt,  iii.  324. 
general,  as  such,  not  liable  under  English  statute,  iii.  325. 
certifying  bank-check,  no  stamp,  iii.  325. 
jurat  of  justice  of  peace,  to  be  stamped,  iii.  325. 
comprehensive  terms  of  statute  as  to  certificates,  iii.  325. 
on  telegraph  messages,  iii.  3.i8. 
On  concei/ance,  morir/age,  and  other  deeds,  iii.  326-332. 
provisions  as  to  conveyances,  iii.  326. 
ad  valorem  stamp  only  on  deed  of  estate  sold,  iii.  326,  328. 
maximum  limit  of  deed  stamp,  $1,000,  iii.  326. 
decisions  of  commissioner  as  to  deeds  without  sale,  iii.  328 


INDEX.  771 

STAMPS  —  Continued. 

question  mado  as  to  these  decisions,  iii.  828. 

sale  of  estate  subject  to  mortgage,  iii.  328. 

confirmation  of  inoperative  stamped  deed,  iii.  328. 

duplication  of  deed  does  not  need  double  stamp,  iii.  328,  and  n.  (d). 

inoperative  deed  may  work  as  an  agreement,  iii.  328. 

if  consideration  and  value  differ,  stamp  to  be  for  the  greater,  iii.  329, 

n.(0.- 
"  value  "  applies  to  the  estate,  "  consideration  "  to  the  conveyance,  iiL 

329,  n.  (/). 
under-stamped  deed  made  valid  by  adding  stamps,  iii.  329,  n.  {!). 
destruction  of  stamped  deed  does  not  divest  title,  iii.  329. 
reference  to  unstamped  does  not  vitiate  stamped  deed,  iii.  329. 
as  to,  on  deeds  of  land  situated  abroad,  iii.  329. 
On  mortgages,  whether  of  real  or  personal,  iii.  329. 
no  mortgage  to  pay  over  $1,000,  stamp,  iii.  329. 
one  stamp  only  for  note  or  bond  and  mortgage,  iii.  329. 
rates  for  mortgage  and  personal  bond,  the  same,  iii.  330. 
conveyance  with  separate  defeasance,  iii.  330. 
every  mortgage  to  be  stamped  ad  valorem,  iii.  330. 
mortgage  good  only  for  amount  shown  by  stamp,  iii.  330. 
assignment  to  be  stamped  for  aniount  of  mortgage,  iii.  330. 

of  policy  for  security,  a  mortgage,  iii.  330. 
renewal  of  chattel  mortgage,  by  record  notice,  iii.  330. 
release  of  mortgage,  no  stamp,  iii.  331. 
mortgage  securing  sums  to  different  persons,  iii.  331. 
mention  of  stamp  on  mortgage  or  note,  iii.  331. 
attestation  of  stamp  by  witness  to  deed,  iii.  331. 
On  bond,  official,  surety,  and  other,  iii.  331. 

personal,  ad  valorem  for  amount,  iii.  331. 

if  for  no  definite  amount,  iii.  332. 
interest  not  to  be  considered  in  stamping  bonds,  iii.  332. 
one  stamp  for  several  obligors  to  same  thing,  iii.  332. 
on  lease  of  real  estate,  ii.  332. 

assignment  same  as  original,  iii.  332. 

both  parts  to  be  stamped,  iii  332. 

operating  as  a  conveyance,  as  for  deed,  iii.  332. 

covers  signature  of  surety,  iii.  333. 

covers  pi-ivilege  of  buying  the  premises,  iii.  333. 
contract  for  rooms  and  board,  not  a  lease,  iii.  333. 
Unpoicer  of  attorney,  iii.  333. 
on  all'powers  not  specially  exempted,  iii.  333. 
on  general  power  of  attorney,  iii.  333. 
on  power  to  sell  stock  embodied  in  note  payable,  iii.  334. 
none  on  nower  contained  in  mortgage,  iii.  334 
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warrant  of  attorney,  accompanying  stamped  note,  exempt,  lii.  334. 
On  legal  documents,  iii.  334. 
on  writs  and  other  original  process  in  law  or  equity,  iii.  334. 
process  isGued  by  justice  of  peace,  exempted,  iii.  33'r. 

for  general  and  State  governments,  exempt,  iii.  334. 
on  appeal  from  justice  of  peace,  iii.  334. 
on  writ  of  scire  facias,  iii.  334. 

none  on  writ  of  error,  ceMiorari,  habeas  corpus,  &c.,  iii.  334. 
as  to  alteration  of  writ  not  invalidating  stamp,  iii.  334. 
On  probate  and  administration,  iii.  335,  336. 
on  estates  of  decedents,  ad  valorem,  iii.  335. 

property  to  pay  duty  in  the  jurisdiction  where  it  falls,  iii.  335,  and  n.  (a;), 
proceedings  vitiated  by  insufficient  stamp,  iii.  336. 
as  to  including  desperate  and  doubtful  debts,  iii.  336,  and  n.  (c). 
surviving  claim  for  damages,  iii.  336,  and  n.  (d). 
excess  of  stamp  may  be  recovered  back,  iii.  337. 
stamp  not  evidence  of  amount  of  assets,  iii.  337. 
legacy  and  inheritance  tax,  in  addition,  iii.  337. 
this  ta.x  a  lien  on  the  property,  iii.  337. 
Of  the  penalties  of  the  Stamp  Law,  iii.  337-339. 
two  classes  of  penalties,  iii.  337. 
penalties  without  fraudulent  intent,  iii.  338. 
depending  upon  intent,  iii.  338. 
sued  for  by  collector  of  revenue,  iii.  338. 
one  moiety  to  collector,  iii.  339. 
felony  to  forge  or  counterfeit  dies  or  stamps,  iii.  339. 
to  use  with  intent  to  defraud,  iii.  339. 
to  cut,  tear,  or  get  off  impression,  iii.  339. 
punished  by  forfeiture,  fine,  and  imprisonment,  iii.  339. 
fraudulent  use  of  proprietary  stamps  punished,  iii.  339. 
stamp  acts  do  not  alter  the  crime  of  forgery,  iii.  339. 
form  of  indictment  for  forging  stamps,  iii.  339. 
Of  pleading,  practice,  and  evidence  as  to  stamp,  iii.  340-347. 
form  of  pleading  may  preclude  objection  to  stamp,  iii.  840. 
want  of  stamp  to  bill  need  not  be  pleaded,  iii.  340. 
plea  that  bill  is  not  duly  stamped,  held  bad,  iii.  340. 
reissue  with  old  stamp,  to  be  specially  pleaded,  iii.  340. 
plea  of  ne  ungues  administrator  puts  in  issue  the  validity  of  the  stamp, 

iii.  340. 
objection  to  stamp  at  earliest  moment,  iii.  340. 
instrument  stamped  free  by  commissioner,  iii.  341. 
separate  count  on  stamped  agreement,  iii.  341. 
question  of  stamp  after  judgment,  iii.  341. 
absent  instrument  presumed  to  be  stamped,  iii.  341. 
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acceptor  may  object  to  want  of  stamp,  iii.  841. 
no  estoppel  in  revenue  cases,  iii.  341. 
time  of  alteration  as  affecting  stamp,  iii.  341,  and  n.  ((). 
■when  court  may  look  at  unstamped  instrument,  iii.  342. 
bill  of  particulars  setting  forth  only  an  unstamped  note,  iii.  342. 
when  court  object  to  want  of  stamp,  iii.  342. 
production  in  court  for  purpose  of  stamping,  iii.  343. 
conditions  as  to  not  objecting  to  stamp,  iii.  343. 
decision  as  to  time  objection  should  be  taken,  iii.  343. 
objection  as  to  stamp  may  be  genei'al,  iii.  343. 
want  of  stamp  excludes  from  evidence,  iii.  344. 

unstamped  instrument  not  received  for  any  purpose  for  which  a  stamp  is 
required,  iii.  344. 
may  be  received  for  a  purpose  requiring  no  stamp, 

iii.  344,  and  n.  (s). 
in  the  trial  of  an  indictment,  iii.  345. 
when  court  will  not  compel  production  of,  iii.  345. 
rendering  the  party  liable  to  prosecution,  iii.  345, 

and  u.  (a), 
capable  of  two  distinct  operations,  iii.  346. 
rules  of  evidence  are  not  affected  by  stamp  laws,  iii.  345. 
stamped  instrument,  void  for  some  other  reason,  iii.  346,  and  n.  (e). 
no  parol  evidence  of  unstamped  absent  document,  iii.  346,  347. 
no  right  to  read  acquired  by  production,  iii.  347. 

indorsement  of  interest  on  unstamped  note,  available  in  support  of  com- 
mon counts,  iii.  313. 
reference  in  stamped  to  unstamped  contract,  iii.  347. 
unstamped  instrument,  though  _/t(nc(us  officio,  not  received,  iii.  347. 

cannot  give  legal  effect  to  a  document,  iii.  347. 
unstamped  duplicate,  as  secondary  evidence,  iii.  347,  and  n.  (0). 
attested  copies  under  English  statute,  iii.  348. 

no  cross-examination  as  to  contents  of  unstamped  document,  iii.  348. 
attorney's  information  as  to  stamps,  privileged,  iii.  348. 
unstamped  document  to  refresh  witness's  memory,  iii.  348. 
to  show  its  own  worthlessness,  iii.  348. 
in  prosecution  for  stamp  penalty,  iii.  348. 
Of  relief  in  equity,  iii.  348,  349. 
want  of  stamp  invalidates  in  equity,  iii.  334,  348. 
relief  by  compelling  the  execution  of  a  stamped  instrument,  iii.  349. 
appropriation  of  payment  to  unstamped  note,  iii.  349. 
no  relief  on  instrument  void  for  want  of  stamp,  iii.  349. 
agreement  to  waive  objection,  not  countenanced,  iii.  349. 
no  production  of  instrument  to  verify  stamp,  iii.  349. 
on  trial  of  special  issue,  court  of  law  will  leave  an  objection  as  to  stamp, 
to  the  equity  court,  iii.  349. 
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STATi;, 

the  rule,  contra  proferentem,  not  applicable  to  grants  by,  ii.  506. 
STATES; 

comity  of, 

{See  Place,  Law  of.) 
■whether  the  States  of  the  Union  are  foreign  as  to  judgments,  ii.  608,  n.  (a:), 

611-613,  726,  n.  Qi). 
as  to  bankrupt  laws,  iii.  553, 
554. 
as  to  bills  of  exchange,  i.  286,  n.  (n)  ;  iii.  301,  303. 
contracts  between,  or  between  States  and  individuals,  how  aflfected  by 

the  United  States  Constitution,  iii.  548,  and  n.  (;/). 
courts  of,  powers  of  in  respect  to  decrees  of  specific  performance,  iii.  376. 
STATUTE, 

consti'uotion  of,  much  the  same  as  of  simple  contract  and  deed,  ii.  494. 

general  following  particular  words,  applicable  to  persona 
ejusdem  generis,  ii.  501,  n.  (u),  757,  n.  (p). 
meaning  of  the  term  in  the  civil  law,  ii.  574,  n.  (Q. 
relating  to  the  lien  of  material  men,  ii.  262,  263. 

conveyance  of  vessels,  ii.  265. 
hen  by,  iii.  238,  241,  275. 
STATUTE  OF  FRAUDS, 

(See  Frauds,  Statute  of.) 
STATUTE   OF  LIMITATIONS, 

(See  Limitations,  Statute  of.) 
STATUTES  OF  USURY, 

(See  Usury.) 
STAY-LAWS, 

when  constitutional,  iii.  551-653. 
STEVEDORES,       • 
hen  of,  ii.  264. 
STOCK, 

(.See  Corporation.) 
different  meanings  of  the  word,  ii.  560,  n.  (g). 
how  transferred,  ii.  671,  n.  (h). 
personal  property,  though  the  whole  property  of  the  corporation  be  real, 

iii.  34,  49-51. 
contracts  relative  to,  within  the  statute  of  frauds,  iii.  34,  49-51. 
agreement  for  sale  of,  when  enforced  in  equity,  iii.  369,  370. 
usury  in  loans  on,  iii.  110-112. 
damages  in  debt  on  bonds  for  replacement  of,  iii.   197,  n.  (f),   205, 

n.  (i). 
certificate  of,  to  be  stamped,  iii.  324. 
STOLEN  GOODS, 

(See  Auctioneer  and  Finder.) 
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STOPPAGE  TN  TRANSITU, 

What  the  right  of  stoppage  is,  and  who  has  it,  i.  595-601. 
right  of,  defined,  i.  595,  600. 

created  by  the  insolvency  of  vendee,  i.  595-598. 
whether  discovery  of  material  misrepresentation  by  buyer  gives  the 

seller  the  right  of,  i.  595. 
notice  of,  to  whom  to  be  given,  i.  596,  597. 
eflfect  of,  i.  598-600. 

to  whom  the  right  of,  belongs,  i.  600,  601 ;  iii.  255,  and  note  (s). 
When  and  how  the  right  may  be  exercised,  i.  601-609. 
right  of,  defeated  by  delivery  to  the  consignee,  i.  601-604. 

by  indorsement  of  the   bill  of  lading  by  consignee, 
i.  606-608. 
paramount  to  subsequent  general  lien,  iii.  241. 
effect  of,  with  consent  of  the  consignee  or  buyer,  i.  608,  609. 
by  an  unauthorized  agent,  when  it  may  be  ratified,  i.  49,  n.  (jr). 
right  of  insolvent  to,  accrues  to  assignee,  iii.  488. 
goods  consigned  to  insolvent,  with  right  of  stoppage  in  consignor,  do  not 

pass  to  assignee,  iii.  488,  u.  (r). 
distinguished  from  lien,  i.  599;  iii.  258. 
STRANGER, 

effect  of  alteration  by,  ii.  716. 
not  affected  by  award, 

(See  Award.) 
STRICTISSIMI  JURIS, 

whether  a  contract  of  guaranty  is  to  be  construed  as,  ii.  509,  and  n  (x). 
SUB-AGENT, 

notice  to,  is  notice  to  principal,  i.  75,  n.  (Ji). 
when  one  may  be  appointed  by  an  agent,  i.  82,  83. 
whose  agent  the  substitute  is,  i.  83,  89. 
to  whom  liable  to  account,  i.  88. 
payment  to,  not  valid,  ii.  126. 
SUBJECT-MATTER, 

of  contracts,  i.  489-491. 
influence  of,  upon  construction,  ii.  499. 
SUBMISSION, 

signed  by  several  parties,  one  stamp,  iii.  299. 
(See  Award.) 
SUBSCRIPTION  AND  CONTRIBUTION, 
a  valid  consideration,  i.  452-455. 
effect  of  seal  upon,  i.  451. 

one  stamp  to,  sufficient,  though  signed  by  several  parties,  iii.  299. 
SUFFERING, 

mental,  disregarded  in  computing  damages,  iii.  167. 
SUICIDE, 

in  life  insurance,  ii.  475. 
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SUIT, 

notice  of,  liow  given  to  absent  defendant,  ii.  588,  and  n.  (l). 
pendency  of  another,  a  defence,  ii.  72.5-727. 

(See  Pendency  of  Another  Suit.) 
in  wLose  name  to  be  brought  in  case  of  insolvency  or  bankruptcy,  iiL 

468,  469,  475. 
for  part  of  claim,  as  for  interest  without  principal,  effect  of,  ii.  619,  635  ; 

iii.  187,  188. 
payment  of  debt  and  costs  upon  one  action,  will  not  defeat  action  foi 
nominal  damages,  against  another  party  for  same  cause  of  action,  ii. 
618,  li.  (w). 
award  of  discontinuance  of,  ii.  697. 

upon  claim  submitted  to  arbitration  revokes  submission,  ii.  709. 
at  law,  does  not  prejudice  lien,  iii.  272. 
SUNDAY, 

excluded  in  the  computation  of  time  for  the  demand  of  bills  and  notes, 

and  notice  thereof,  i.  282. 
when  last  day  of  performance  comes  on,  or  when  intervening  between 
first  and  last  days  of  performance,  ii.  666,  667. 
SUNDAY   LAW, 

(See  Illegal  Contracts.) 
SUPPRESSIO   VERI,  ii.  777. 
SURETIES, 

contribution  between,  i.  32-37. 

representatives  of  deceased  surety  liable  for,  i.  32,  n.  (e). 

(See  CoNTEiBUTioN.     Joint  Partners.) 
del  credere  factor  liable  as  surety,  i.  91,  568,  n.  (n). 
rights  of,  against  the  principal,  on  payment  of  the  debt,  i.  468,  469. 
for  the  payment  of  a  debt, 

(See  Guaranty  and  Suretyship.) 
appropriation  of  payments  for  the  benefit  of,  ii.  633. 
new  promise  of  one  of  several,  when  sufficient  to  revive  a  debt  against 

the  others,  barred  by  the  statute  of  limitations,  iii.  80-82. 
when  the  statute  of  limitations  begins  to  run  against  the  claims  of,  iii.  91. 
factors  as,  have  hen  on  goods  of  principal,  iii.  259. 
damages  in  an  action  by,  iii.  18.5,  186. 
when  surety  can  sue  principal,  iii.  185. 
claim  of,  for  contvibution  against  co-sureties,  some  of  whom  are  insolvent, 

how  enforced  in  equity,  iii.  365. 
may  prove  claim  against  insolvent  princlp;il,  iii.  505,  506,  and  n.  (9). 
signing  note  after  issue  requires  fresh  stamp,  iii.  306. 
SURETYSHIP, 

(See  Guaranty  and  Suretyship.) 
SURRENDER, 

of  leases  by  operation  of  law,  i.  509,  510. 
SWEEPING   CLAUSES,  ii.  501,  n.  («). 
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T. 
TAXATION, 

power  of,  wlietter  alienable  by  the  State,  iii.  536,  542,  543. 

abandonment  of,  not  to  be  presumed,  iii.  369. 

lien  by,  iii.  276. 
TECHNICAL   TERMS, 

meaning  of,  how  determined,  ii.  492,  n.  (6),  493,  555,  556. 
TELEGRAPHS, 

obligations  of,  and  whether  common  carriers,  ii.  173,  251. 

messages  to  be  stamped,  iii.  338. 
TENANT, 

liability  of,  to  pay  rent  and  taxes,  i.  502-505. 
to  repair,  i.  503. 
on  his  covenant  not  to  assign  or  underlet,  i.  505,  506. 

cannot  recover  of  his  landlord  for  repairs  made  by  him,  ii.  58. 

forfeiture  by,  how  caused  and  waived,  i.  506,  507. 

surrender  by,  i.  509,  510. 

right  of,  to  away-going  crops,  i.  510. 
to  fixtures,  i.  511. 
to  notice  to  quit,  i.  512-515. 

(5ee  Real  Pkopertt.     Lease.) 

allowed  to  take  away-going  crops,  ii.  537,  n.  (/),  546,  n  (//). 

must  stamp  his  part  of  lease,  iii.  332. 
TENANTS   IN   COMMON, 

joint  suits  by,  i.  20-26,  n.  (c). 

(iSee  Joint  Parties,  passim.) 

difference  between,  and  partners,  i.  162,  172-175. 

former  partners  after  dissolution,  i.  80. 

lien  of  one,  for  expenditures  on  estate,  iii.  282. 
TENDER, 

to  agent  is  tender  to  the  principal,  i.  47,  n.  (r). 

by  the  lessee  of  rent,  i.  503. 

of  freight-money  to  a  common  carrier,  ii.  1 75. 

■when  allowed,  ii.  637,  638. 

plea  of,  admits  the  contract,  ii.  638. 

effect  of,  ii.  639  ;  iii.  274. 

defeated  by  a  subsequent  demand  and  refusal,  ii.  645. 

when  made  in  court,  effect  of,  ii.  638,  n.  (s). 

stops  accruing  damages  and  interest,  and  gives  defendant  costs,  ii.  638, 
639. 

to  whom,  and  by  whom  to  be  made,  ii.  639,  640,  648. 

ratification  of,  renders  good,  ii.  639. 

in  behalf  of  idiot  or  infant,  ii.  639. 

amount  required,  ii.  640,  642. 
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need  not  be  made  for  charge  of  attorney  for  writing  letter,  ii.  640,  n.  (?/), 
if  agent  at  his  own  risk  supphes  deficiency  in,  ii.  639. 
at  common  law,  ii.  637,  n.  (n),  642. 
by  statute,  ii.  642. 

what  constitutes  a,  ii.  642,  643,  676,  n.  ((/). 
must  be  unconditional,  ii.  644. 

whether  a  receipt  may  be  required  by  the  debtor,  ii.  644,  645. 
in  bank-bills,  if  objected  to  not  valid,  ii.  623,  645. 
maybe  in  creditor's  own  overdue  notes,  ii.  642,  n.  (Ji). 
Of  chattels,  ii.  646-655. 
what  acts  amount  to,  ii.  646-649,  652. 
eifect  of,  ii.  646-648. 
what  profert  necessary,  ii.  648. 
must  be  unconditional,  ii.  648. 
by  or  to  an  agent,  ii.  648. 
time  or  place  of,  ii.  649-653. 

if  the  time  fall  on  Sunday,  ii.  649,  u.  (c). 

at  what  time  of  the  day,  ii.  649,  n.  (c). 

when  deliverer  must  seek  receiver,  he  need  not  folk  w 
him  out  of  the  State,  ii.  649. 

payee  not  bound  to  receive  property  before  day  of  pay- 
ment, ii.  651,  n.  (n). 
of  money  or  chattels,  when  the  promisor  may  elect,  ii.  651. 
of  a  part,  when  the  contract  is  entire,  ii.  652. 
on  a  contract  to  deliver,  reasonably  construed,  ii.  652,  653. 
demand  for  chattels  deliverable  on  demand  must  be  reasonable,  ii.  652. 
at  a  certain  time  or  place,  when  a  contract  discharged  by,  ii.  653. 
when  the  property  passes  by,  ii.  654,  655. 
of  deed,  ii.  655,  676,  n.  {g). 
quality  of  articles  tendered,  ii.  655,  n.  (jj). 
must  conform  to  regulations  of  law,  if  such  exist,  ii.  501,  n.  ((),  655, 

"•  iy)- 

other  defences  pro  tanto  in  the  nature  of  tender,  ii.  648,  649. 
discharges  lien,iii.  274. 
TENURE, 

of  private  property,  iii.  537. 
TESTATOR, 

how  may  sign  will, 

{See  Will.) 
excise  tax  on  legacies  bequeathed  by,  iii.  337. 

{See  Pkobate  and  Administration.) 
THEFT,  ii.  377,  3  78. 
THREATENING   LETTER, 

{See  Letter.) 
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TICKET, 

through,  effect  of,  ii.  214,  252. 
passenger  bound  to  show,  i.  229,  253. 
lottery,  to  be  stamped  when  sold,  iii.  318. 
TIME, 

■when  notes  on  demand  become  overdue,  i.  259-261. 
of  presentment  of  bills  for  acceptance,  i.  266,  267. 

of  negotiable  paper  for  payment,  i.  268,  269. 
of  forbearance,  as  a  consideration,  i.  400,  401. 
offers  on,  acceptance  of  {See  Assknt),  i.  480-485. 
of  delivery  by  vendor,  i.  533,  535,  559,  u.  (y),  560,  561,  564. 
of  payment  by  vendee,  i.  536,  537. 
of  the  consideration  of  a  contract,  i.  466-474. 

reasonable,  for  performance  of  contract  when  none  is  fixed,  ii.  535,  661. 
a  question  of  law,  ii.  535,  661. 
by  what  rule  determined,  ii.  535,  662. 
for  limitation  of  actions  and  presumption  determined  by  the  lex  fori,  ii. 

589-592. 
when  essential  in  the  performance  of  a  contract,  i.  565  ;  ii.  659,  660. 
computation  of,-when  certain  days  are  exclusive  or  inclusive,  ii.  503,  a. 

(a),  662-664. 
when  a  suit  may  be  brought  for  breach  of  contract  before  the  expiration 

of  the  time  of  performance,  ii.  666,  675. 
of  tender,  ii.  637,  n.  (n),  642,  648-651. 
when  of  the  essence  of  the  contract,  in  equity,  iii.  382-386. 
question  of,  in  respect  to  bankruptcy  and  insolvency,  iii.  501-504. 
TITHES, 

rector  may  enter  close  and  carry  away,  ii.  534,  n.  (a). 
TITLE, 

assignment  of  covenants  for,  i.  231,  232. 

of  holder  of  negotiable  paper,  how  impeached,  i.  244,  250,  253. 

failure  of,  iii.  220-223. 

defect  in,  what  constitutes,  how  affecting  decree  for  specific  performance, 

and  how  remedied,  i.  378-382,  409,  u.  ((). 
deeds,  lien  by  deposit  of,  iii.  280. 

{See  Specific  Performance.) 
TORTS, 

of  agent,  ratification  of  by  principal,  i.  49,  n.  (^),  52,  n.  {p). 

of  servant,  responsibility  of  master  for,  i.  101-107. 

of  partner,  responsibility  of  his  copartners  for,  i.  183. 

of  infants,  their  liability  for,  i.  316-319. 

of  slaves,  hability  of  the  master  for,  i.  406,  407. 

whether  a  tort  founded  upon  a  contract  violating  the  Sundaj-  laws  can 

be  redressed,  ii.  762,  763. 
promises  to  answer  for  another's,  within  the  statute  of  frauds,  iii.  27. 
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damages  for,  iii.  169-176,  177. 
TOTAL   LOSS, 

in  insurance,  ii.  382-392. 

(See  Maine  Insukance.) 
TRADE, 

contracts  in  restraint  of,  when  void,  ii.  746-752. 

probable  ground  of  considering  illegal,  ii.  747-749,  752. 

agreements  for  sale  of  good-will  of,  when  enforced  in  equity,  iii.  368. 
TRADER, 

difficulty  of  defining,  iii.  460,  u.  (^). 
TRADE  MARKS, 

right  of  aliens  to  protection  in  the  use  of,  i.  397 
TRADESMAN, 

lien  of,  iii.  254,  256. 

(See  Lien.) 
TRANSFER, 

of  bills  and  notes, 

of  pledgee's  lien,  iii.  274. 

of  pledgor's  property  in  chattels  subject  to  lien,  iii.  272. 
(See  Indorsement.) 
TRESPASS, 

when  tender  may  be  made  for,  ii.  637. 

when  a  bar  to  a  real  action,  ii.  729-742. 

for  mesne  profits,  damages  for,  recoverable,  iii.  219,  221,  225. 
TROVER, 

when  a  bar,  ii.  729,  u.  (o),  741. 

damages  in  action  of,  iii.  195-202. 

when  may  be  brought  for  property,  under  lien  without  tender,  i  i.  244. 

lien  a  good  defence  in  action  of,  iii.  257. 

may  be  maintained  after  tender  to  pledgee,  iii.  274. 

unstamped  instrument  when  a  subject  of,  iii.  287. 
TRUST, 

breach  of, 

(See  Breach  of  Trust.) 

property  held  in,  whether  passing  to  assignee  upon  insolvency  of  trustee 
iii.  478,  479. 
TRUST   AND   CONFIDENCE, 

a  valid  consideration,  i.  447. 
TRUSTEES, 

Origin  of  trusts,  i.  119. 

how  administered,  i.  119. 
Clas.iijication  of  trusts,  i.  120,  121. 

simple  and  special,  i.  120. 

ministerial  and  discretionary,  i.  120. 
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with  a  power  annexed,  and  a  mixture  of  trust  and  power,  i.  120. 
private  and  public,  i.  121. 
Private  trustees,  i.  121-123. 
who  are,  i.  121. 
estate  of,  i.  121. 

when  personally  bound  by  their  contracts  as  trustees,  i.  121. 
when  chargeable  with  simple  or  compound  interest,  i.  122. 
liabiljty  of  joint  for  each  other,  i.  29,  30. 
cannot  buy  the  trust   property  for  themselves,  or  purchase  their  own 

for  the  cestui  que  trust,  i.  87,  123. 
Public  trustees,  i.  123-126. 

ordinarily  not  personally  responsible  for  their  contracts  for  the  public, 

i.  123,  124. 
when  personally  responsible,  i.  124,  125. 
guardians  are  trustees,  i.  133. 
joint,  payment  to  one  of,  ii.  617. 
pajTuent  to,  binds  cestui  que  trust,  ii.  617. 
release  by,  when  set  aside,  ii.  715. 
sefr-off  against,  ii.  737,  745. 
fraud  by,  ii.  774. 

operation  of  United  States  bankrupt  law  of  1841  upon,  iii.  434. 
may  prove  in  insolvency  for  cestui  que  trust,  iii.  516. 
have  a  lien  for  their  expenses,  iii.  285. 
IKUST  MORTGAGES,  so  called,  iii.  420-422. 

different  forms  and  purposes  of  these  contracts,  iii.  420,  421. 

how  distinguished  from  time  mortgages,  as  to  equity  of  redemption,  and 

as  to  foreclosure,  iii.  421. 
power  of  sale  intended  to  operate  as  foreclosure,  iii.  421. 
these  contracts,  how  treated  in  equity  as  trusts,  iii.  422. 
no  foreclosure,  other  than  that  provided  by  the  terms  of  the  contract, 

iii.  421. 
power  and  duty  of  trustee  under,  ii.  422. 


U. 

UNCERTAENTIES, 

explained  by  extrinsic  evidence,  ii.  561. 
UNIMPORTANT  PART   OF   CONTRACT, 

suppressed  to  sustain  the  rest,  ii.  505. 
UNLAWFUL  CONTRACT, 

(^See  Illegal  Contract.) 
USAGE,  5 

effect  of.  in  determining  the  authority  of  an  agent,  i.  40,  60,  547. 


782  INDEX. 

\JS\GE  — Continued. 

will  not  excuse  disobedience  by  an  agent  to  positive  instructions  by  his 
principal,  i.  81. 

may  justify  an  agent  in  appointing  a  sub-agent,  i.  84. 

sometimes  defined  by  law,  i.  85. 

factor  must  conform  to  usages  of  trade,  i.  93  ;  iii.  261. 

effect  of,  in  regulating  demand  of  bills  and  notes,  and  notice  of  non- 
payment, i.  276. 

effect  of,  in  relation  to  bank-checks  and  discount  of  notes  by  banks,  i. 
27G. 

rejected  to  affect  warranty,  i.  586. 

delivery  to  a  common  carrier,  how  affected  by,  ii.  179. 

by  a  common  carrier,  how  affected  by,  ii.  187,  188,  191,  196. 
(See  Construction  of  Contkacts.) 

in  the  use  of  language,  ii.  601,  n.  ((),  535-539. 

in  policies  of  insurance  and  bills  of  lading,  ii.  535,  n.  (c),  537,  u.  (/), 
538,  n.  (g),  646,  n.  (r). 

in  leases  where  the  custom  is  local,  ii.  537,  n.  (/). 

in  delivery  of  goods  by  common  carrier,  ii.  537,  n.  (/). 

in  the  remission  of  money  by  an  agent  to  his  principal,  ii.  537,  u.  (/). 

in  the  business  of  banks,  ii.  537,  n.  (/). 

of  brokers,  i.  547  ;  ii.  537,  n.  (/). 

when  the  freight  of  money  is  allowed  to  the  master  of  vessel  by,  ii  537, 

influence  of,  upon  the  law  merchant,  ii.  540. 

mercantile,  true  office  of,  i.  54  7. 

basis  of  the  common  law,  ii.  540,  541  ;  iii.  240. 

must  be  established,  uniform  and  general,  ii.  641,  542;  iii.  239. 

ambiguities  explained  by,  ii.  542. 

may  explain  ambiguous  words,  ii.  542. 

affixes  to  a  word  a  meaning  different  from  its  common  one,  ii.  538,  540, 

542. 
difference  between  custom  and  usage,  ii.  443  ;  iii.  239. 
the  existence  of,  a  question  of  fact,  ii.  543. 
how  proved,  ii.  543,  5-14. 
knowledge  of,  when  a  presumption  of  law,  and  when  to  be  proved,  ii. 

644  ;  iii.  240. 
evidence  of  knowledge,  ii.  644,  545. 
illegal  customs,  not  admissible,  ii.  545,  546,  n.  (x). 
unreasonable  customs  not  sanctioned  by  the  law,  ii,  545  ;  iii.  239. 
unreasonableness  of  usage,  question  of  law,  ii.  546,  n.  (f)  ;  iii.  240,  n.  (n). 
may  be  excluded  from  a  contract,  expressly  or  by  implication,  ii.  546. 
inconsistent  with  the  terms  of  a  contract,  ii.  546,  n.  (x). 
interest  allowed  by,  iii.  102,  130. 
bow  affected  by  the  lex  loci,  ii.  583-588. 
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effect  of,  in  insurance,  ii.  356. 
lien  by,  iii.  238-240. 

generally  relied  on  to  sustain  general  lien,  iii.  239. 
USURY, 

lender  on,  wlien  a  partner,  i.  158,  168,  n.  (c). 

{See  Interest  and  Usury.) 
What  constitutes,  iii.  106-108. 
form  of  the  contract,  immaterial,  iii.  108-110. 
burden  of  proof  of,  iii.  109,  110. 
in  loans  on  notes,  iii.  108. 
in  loans  of  stock,  iii.  110-112. 

when  the  contract  is  contained  in  separate  instruments,  iii.  112,  113. 
laws  against  how  evaded,  iii.  113,  114. 
in  foreign  contracts,  ii.  584,  n.  (Ji)  ;  iii.  114. 
intent  necessary  to  constitute,  iii.  114. 

the  contract  itself,  to  be  void  for,  must  be  tainted  with,  iii.  115-117. 
the  original  contract  may  be  good,  and  the  second  void  for,  iii.  115. 
additional  interest  to  be  paid  as  penalty,  not  amounting  to,  iii.  116, 117. 
agreement  for,  not  conclusively  implied  from  acceptance  of,  iii.  117. 
Substituted  securities  are  void,  iii.  117-122. 

in  the  inception  of  a  note,  effect  of,  on  the  rights  of  indorsees,  iii.  117- 

119. 
in  the  indorsement  of  a  note,  effect  of,  on  the  liability  of  the  maker,  iii. 

118. 
when  the  new  security  is  purged  from,  iii.  118-120. 
against  whom  the  defence  of,  may  be  made,  iii.  119-122. 
defence  of,  may  be  made  by  a  guarantor,  iii.  121. 
usurious  mortgage,  iii.  122. 
Distinction  between  the  invalidity  of  the  contract,  and  the  penalty  imposed,  iiL 
122-128. 
when  the  offence  of,  is  complete,  iii.  122-125. 

how  availed  of  by  the  debtor,  in  suits  at  law  and  in  equity,  iii.  126,  127. 
recoverable  in  a  suit,  iii.  127,  128. 
Accidentally  included  in  the  contract,  iii.  128-130. 

contract  for,  under  a  mistake  of  fact,  corrected,  iii.  128. 

under  a  mistake  of  law,  illegal,  iii.  129. 
by  banks  in  the  calculation  of  interest,  doctrine  ofcypres,  iii.  129,  130. 
In  the  discount  of  bills  and  notes,  where  the  interest  is  paid  in  advance,  iii. 
131,  132. 
charges  for  services,  by  brokers,  bankers,  and  other  lenders,  not,  iii. 
133-136. 
for  the  rates  of  exchange,  not,  iii.  136. 
deduction  by  the  acceptor  of  a  bill  paying  it  before  maturity,  of  a  larger 
sum  than  the  legal  interest,  not  amounting  to,  iii.  136. 
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Extra  interest  for  risk,  or  payable  on  contingencies,  not,  iii.  137-141. 
on  loans  on  bottomry  and  respondentia,  iii.  137,  138. 
in  the  purchase  of  annuities  and  rent  charges,  iii.  Ill,  u.  (jf), 

139. 
in  loans  depending  on  the  life  of  the  parties,  iii.  140. 
in  post  chit  bonds,  iii.  141. 
Contracts  in  which  the  lender  professes  to  become  a  partner,  when  void  for, 

iii.  142,  143. 
In  the  sales  of  notes  and  other  choses  in  action,  iii.  143-150. 
at  less  than  the  nominal  value,  when  good,  iii.  143-147. 
how  affected  by  the  liability  of  the  indorser  in  default  of  the  maker,  iii. 

146-148. 
indorsement  or  making  of  negotiable  paper  for  a  premium,  iii.  148,  149. 
cross-notes  between  parties  at  different  rates  of  interest,  not,  iii.  149. 
Compound  interest,  iii.  150,  153. 

not  usurious,  iii.  130,  151. 
agreement  to  convert  interest  into  principal,  when  valid,  iii.  151. 
annual  rests  in  merchants'  accounts  allowed,  iii.  152,  n.  (/). 
laws  against,  in  the  several  States,  iii.  162,  153. 
how  affected  by  the  lex  loci,  ii.  584,  690. 
usurious  part  of  claim  not  covered  by  lien,  iii.  273. 
UT  RES  MAGIS  VALEAT  QUAM  PEREAT,  ii.  495,  n.  (g). 


V. 

VALUATION, 

in  insurance,  ii.  453-455. 
VALUE, 

of  property,  how  measured  in  computing  damages,  ii.  195, 196-198,  704- 
706. 

under  stamp  law,  what  is,  iii.  329,  n.  (J). 
(See  Damages.) 

of  real  estate,  whether  to  be  taken  at  the  time  of  conveyance  or  of  evic- 
tion, in  assessing  damages  on  real  estate,  iii.  224-227. 
VENDEE, 

damages  in  suits  by,  iii.  204-208. 

of  land,  lien  of,  iii.  278. 

(See  Lien.) 
VENDOR, 

damages  in  suits  by,  iii.  208-212. 

whether  protected  in  equity  more  readily  than  vendee,  iii.  377,  n.  (y). 

auctioneer  agent  for  both  vendor  and  vendee,  iii.  11,  and  n.  (s). 

damages  in  suits  against,  iii.  204-208. 

rights  of,  and  of  vendee,  iii.  208-21 U. 

of  chattels,  lien  of,  i.  526,  534,  595,  598  :  iii.  257 
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of  land,  lien  of,  iii.  277-280. 

(See  LiEX.) 
whullu'i-  protiiL'kd  less  readily  by  equity  than  vendee,  iii.  377,  n.  (y) 
VElUi.i  FOIITIUS  ACCIPIUNTUR  CONTRA  PROFERENTEM, 

tlie  rule,  ii.  50G-510. 
VERDICT, 

when  set  aside  for  exceeding  damages,  iii.  175. 
{See  Judgment.) 
VESSELS, 

iiijui-ed  by  collision,  iii.  179. 

in  port,  pass  to  assignee  upon  insolvency,  iii.  486. 

at  sea,  whether,  iii.  486. 

effect  of  bill  of  sale  to  transfer,  iii.  486,  487. 
lien  on  papers  of,  for  e-xpenses  of  sale,  iii.  260. 
bill  of  sale  of,  to  be  stamped,  iii.  319. 

{See  Stamps.     Shipping.) 
VESTED  RIGHTS,  iii.  652. 
VINDICTIVE  DAMAGES, 

{See  Damages.) 


W. 

WAGERS, 

{See  Stakeholders.) 
WAGES, 

of  seamen,  ii.  338-341. 
WAIVER, 

of  demand  of  a  note  or  bill,  i.  271. 

of  a  right  of  action,  a  valid  consideration,  i.  444. 

of  forfeiture  by  the  lessor,  i.  507. 

of  a  breach  of  warranty,  i.  5D4. 

of  lien,  by  claim  to  detain  on  a  different  ground,  iii.  249,  268,  and  n.  {Vy 

none  by  receipting  for  property  when  attached,  iii.  245. 

none  by  giving  bond  for  safe  keeping  and  delivery,  iii.  245. 

agreement  fixing  price  of  service,  iii.  246. 
by  taking  other  security,  iii.  246. 
principle  of,  iii.  247. 

special  circumstances  may  prevent  waiver  by  taking  other  security,  iii. 
247. 
WAR, 

ilis.solves  partnership,  the  members  of  which  are  of  hostile  nations,  i.  200. 
excuses  neglect  of  notice  of  non-payment  of  note,  i.  278,  n.  (p). 
WARD, 

(See  Guardian.) 
VOL.  HI.  5G 
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WAllEIIOUSE-ilKN, 

liiibility  of,  ]iow  moasun-'.d,  ii.  130,  140. 

when  exi.ended  to  that  of  a  common  carrier,  ii.  MO. 
when  incurred,  ii.  141. 
delivery  b}-,  when  the  title  is  in  dispute,  ii.  142. 
when  the  common  carrier  is  liable  as  such,  i.  196,  197,  207. 
lien  of,  iii.  2CH. 

(See  Lien.) 
WARU.4XT   OF   ATTORNEY, 

to  confess  judgment,  not  revocable,  i.  72,  n.  (d). 

need  not  be  under  seal,  i.  110,  u.  (b). 
by  an  infant  authorizing  a  conveyance,  whether  void  or  voidable,  i.  2'J4, 

■20o. 
e.tenipt  from  stamp  if  accompanying  stamped  bond  or  note,  iii.  334. 
WARRANTY, 

kinds  of,  i.  573. 

implied,  of  title  to  goods  in  vendor's  possession,  i.  573-576. 
none  of  merchantable  quality,  i.  584. 
of  merchantable  quality  when  sold  to  arrive,  i..5G0. 
of  title  not  implied  where  possession  of  seller  is  not  of  a  kind  to  imply  it, 

i.  574. 
evidence  of  usage  to  affect,  when  rejected,  i.  586. 
statements  in  circulars  and  advertisements,  i.  588. 
buyer  ma)'  rescind  after  discovery  of  a  breach,  though  he  has  sold  a  f.art 

of  what  he  bought,  i.  592. 
when  breach  is  a  bar  to  an  action  for  the  price,  i.  592. 
limitation  of  time  of  arrival,  not  a  warranty,  i.  561. 
Exprexs,  i.  57C-582. 
construction  of  576. 

general,  whether  it  covers  obvious  defects,  i.  576,  n.  (A), 
of  quality  must  be  express,  i.  577. 
what  amounts  to,  i.  577-580. 

statement  that  goods  are  on  their  passage,  a  warranty,  i.  562. 
implied,  when  the  goods  are  not  examined  by  vendee,  i.  583,  584. 
when  sold  by  sample,  i.  585,  586. 
when  sold  to  arrive,  i.  5G0. 
when  ordered  for  a  specific  purpose,  i.  586-589. 
in  the  sales  of  provisions,  qucere,  i.  588,  n.  (c). 
of  the  genuineness  of  a  negotiable  instrument,  i.  262. 
none  where  a  warranty  is  refused  or  is  put  in  writing,  i.  589,  590. 
none  upon  the  sale  or  leasing  of  real  estate,  i,  574,  n.  (fi),  58  7. 
none  upon  judicial  sales,  i.  594. 
in  the  sale  of  ships,  i.  590. 
breach  of,  what  amounts  to,  i.  591,  592. 

remedies  of  vendee,  i.  591,  592. 
how  waived,  i.  593. 
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authority  of  an  agent  to  make,  when  it  exists,  i.  CO,  61. 
covenants  of,  run  with  the  land,  i.  231,  233. 
construction  of,  ii.  501,  n.  (u). 
in  insurance,  ii.  396,  415,  429-437,  464-473. 

damages  for  breach  of,  in  contracts  lor  personal  property,  iii.  180,  n.  (to), 

211,  212. 
for  real  property  iii.  225-227. 
WATCHxMEN, 

lien  of,  ii.  264. 
WATER,   CARRIERS   BY, 

habihty  of,  i.  563,  n.  (^);  ii.  169, 172,  182,  190,  191,  195. 
(5ee  Lien.) 
WAY, 

right  of,  when  granted  by  implication. 

{See  Real  Pkoperty.) 
WHARFINGERS, 

liability  of,  ii.  143. 

when  not  bound  by  receipt  of  servant,  ii.  143. 

lien  of,  iii.  268. 

{See  Lien.) 
WIDOW, 

her  dower  in  partnership  property,  i.l51. 

liability  of  infant  widow  for  funeral  expenses  of  her  deceased  husband, 

i.297,  n.  (y). 
not  liable  for  the  support  of  her  children,  i.  308. 
of  vendee,  dower  postponed  to  vendor's  lien,  iii.  280. 
WIFE, 

(See  Marriage,  Married  Woman,  &c.) 
WILL, 

power  of  married  women  to  make,  by  statute,  in  the  different  States  ot 
the  United  States,  i.  370,  note. 

(See  Devise.) 
construction  of,  ii.  501,  n.  (t),  505,  n.  (i). 

rule  of  verba  fortius  accipiuntur  contra  profsrentem,  does 

not  apply  to,  ii.  506,  u.  (n). 
of  repugnant  clauses,  the  later  prevails,  ii.  513,  514. 
admissibility  of  parol  evidence  in  construction  of,  ii.  550, 
n.  (d),  553,  557,  n.  (e),  560,  n.  (g),  562,  564. 
distinction  between  patent  and  latent  ambiguities  in,  ii.  557,  n.  (e),  560. 
when  extrinsic  evidence  admitted  to  explain,  ii.  564-566. 
alterations  in,  effect  of,  ii.  722,  n.  (/,'). 
made  on  Sunday,  ii.  762. 
signing  of,  iii.  10,  n.  (n). 

(See  Probate  and  Administration.) 
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WITXESS, 

{See  Attestation.) 
rule  tliat,  need  not  criminate  himself,  how  far  apphed  in  examination  of 
Insolvent  debtor,  ill.  519,  u.  (,(/). 
WOllDS, 

of  art,  how  construed, 

{See  Art.) 
obscurely  written,  or  half  erased,  ii.  493. 
technical, 

{See  Tf.ciinioal  Tkkms.) 
specific,  when  used  in  a  giiTcric  sense,  ii.  496. 
mistake  in  choice  of,  but  not  in  their  meaning,  remedied  in  a  court  of 

equky,  ii.  4  9G,  49 i'. 
fixed  meaning;  of,  to  control  intention,  ii.  497,  498,  499. 
general  and  particular,  in  same  instrument,  ii.  501,  u.  (»),  502,  503. 
repugiumt  in  deeds  and  wills,  ii.  513,  514. 
])revail  o\'cr  figures,  i.  249;  iii.  310. 
WORK  AND   LABOR, 

a  cuii^lileration,  i.  445. 

{See  lIiRraG  of  Persons,  and  Service,  Contracts  of.) 
WRIT, ' 

oi' estrepement,  iii.  220. 
stamps  required  on,  iii.  334. 

{See  Stamps.) 
WRITTXCl, 

assiiiunient  of  chose  in  action  need  not  be  in,  i.  228,  229. 
contracts  required  to  be  in,  by  the  statute  of  frauds, 

{See  Fkadds,  Statute  of.) 
instrun)ents   partly   in,  and    partly  printed,  how  construed,   when   the 

written  and  printed  parts  conflict,  ii.  516,  517. 
of  two  conlrads  in,  which  controls,  ii.  548. 

conteniponincuus  writings,  when  deemed  part  of  contract,  ii.  553. 
contract  in,  when  made,  ii.  .5S2. 
contract  in,  must  be  stamped,  iii.  294-299. 

{See    iSr AMI'S.) 
whether  part  payment  to  be  in,  to  take  a  case  out  of  the  statute    of 

Umitations,  iii.  7  7. 
(.See  Construction  of  Contracts  ;  Frauds,  Statute  or.) 
contracts  for  sale  or  loan  of  coin  illegal,  if  not  in,  iii.  294,  317,  318. 

Y. 

YKAK, 

contract  of  service  not  to  be  performed  within,  must  be  in  writing,  ii   44. 
rontracts  not  to  be  performed  within,  when  within  the  statute  of  frauds, 
iii.  ;i,'i-:i9. 
"YEAR   AND    A    J:>.A  Y,"  i.  294,  n.  (/(). 
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